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.VDVERTISEMENT  TO  THE  SECOND  VOLUME 


POLITICAL   DICTIONARY. 


Thx  plan  and  object  of  this  Dictionary  have  been  explained  in  the 
Advertiaement  prefixed  to  the  First  Volume.  This  Second  Volume 
completes  the  work. 

The  Index  contains  the  heads  or  titles  of  all  the  articles  in  the  Two 
Volumes:  and  it  also  contains  many  heads  or  titles  to  which  there  are 
Qo  Kpaiate  articles  corresponding,  but  as  to  which  heads  or  titles  some- 
thing is  said  in  the  seyeral  articles  which  are  referred  to. 

Some  references  occur  in  the  body  of  the  work  which  have  not  been 
made  good,  bat  they  are  few  in  number  and  comparatively  unim- 
portant ;  and  some  few  references  have  been  inaccurately  made.  It  is 
difficult  in  a  Dictionary  to  avoid  errors  of  this  kind,  though  due  pains 
were  taken  to  prevent  them  being  made  here.  The  Index  in  this 
Second  Volume  shows  what  the  work  contains. 

A  few  subjects  have  been  omitted  which  some  persons  might  expect  to 
find  in  a  Political  Dictionary ;  but  it  was  thought  prudent  to  limit  the 
work  to  two  volumes,  and  this  limitation  made  it  necessary  to  exclude 
articles  of  leas  importance. 

It  may  however  be  stated  that  this  is  the  only  woik  of  the  kind  in 
the  English  Language ;  that  it  contains  a  large  amount  of  information 
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IV 

on  most  political  subjects  which  cannot  be  found  in  any  other  book 
adapted  for  general  use ;  and  that,  though  it  does  not  profess  to  be  a 
Law  Dictionary  nor  to  be  free  from  the  errors  which  are  unavoidable 
in  any  work  of  the  kind,  it  contains  both  more  and  more  exact  legal  in- 
formation than  is  given  in  some  works  which  are  entitled  Law  Dic- 
tionaries. 

The  rapid  movement  of  modem  legislation  can  only  be  followed  by 
a  periodical  work.  The  act  9  &  10  Victoria,  c.  59,  *  An  Act  to  relieve 
her  majesty's  subjects  fix)m  certain  penalties  and  disabilities  in  regard 
to  Religious  Opinions,'  was  passed  too  late  to  be  noticed  in  its  proper 
place.  This  is  mentioned  as  an  instance  of  the  kind  of  omissions  and 
the  causes  of  them  which  have  occurred  in  the  progress  of  this  work. 
The  passing  of  this  act  brings  the  condition  of  Religion  in  this  country 
still  nearer  to  that  condition  which  is  considered  in  the  article  Edu- 
cation [vol.  i.  p.  816]. 

London^  September^  1846. 
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[FACTOR. 

FACTOR  is  a  mercantile  agent,  who 
bays  and  sells  the  goods  of  others,  and 
transacts  their  ordinary  business  on  com- 
mission. He  is  intrusted  with  the  pos- 
session, management,  and  disposal  of  the 
poodsy  and  bays  and  sells  in  his  own  name, 
m  which  particulars  consists  the  main 
difference  between  factors  and  brokers. 
[Broker.] 

I .  The  chief  part  of  the  foreign  trade  of 
every  country  is  carried  on  through  foe- 
tors,  who  ^nerally  rende  in  a  forei^ 
country,  or  in  a  mercantile  town  at  a  dis- 
tance fit>m  the  merchants  or  manufac- 
turers who  employ  them ;  and  they  differ 
from  mere  agents  in  being  intrusted  with 
a  general  authority  to  transact  the  affidrs 
of  their  employers.  The  common  duty 
of  a  &ctor  IS  to  receive  consignments  of 
goods,  and  make  sales  and  remittances, 
either  in  money,  bills,  or  purchased  goods 
in  return ;  and  he  is  paid  by  means  of 
a  per-centa^  or  commission  upon  the 
money  passmg  through  his  hands.  It  is 
usual  for  a  fiictor  to  make  advances  upon 
the  goods  consigned  to  him,  for  which,  and 
idso  for  his  commission,  he  has  a  general 
lien  upon  all  the  property  of  his  employer 
which  may  at  any  time  be  in  his  hands. 

Previously  to  the  stat  6  George  IV. 
c  94,  a  &ctor  had  only  authority  to  sell 
the  goods  of  his  principal,  and  if  he 
pledged  them,  the  principal  might  recover 
them  from  the  pledgee.  But  by  this  sta- 
tute the  pled^  of  a  factor,  when  he  lends 
his  money  without  notice  that  the  &ctor 
IS  not  the  actual  owner  of  the  goods,  is 
enabled  to  retain  them  for  his  security ; 
and  even  when  he  has  such  notice,  the 
lender  has  a  lien  upon  tiie  goods  to  the 
same  amoont  as  the  Actor  was  entitled  to. 

Th^  rights  and  liabilities  of  merchants 
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FACTORY. 

and  factors  are  governed  by  the  laws  of 
the  place  in  which  they  are  domiciled ; 
and  any  contract  which  may  be  made  by 
either  of  them  must  be  governed  by  the 
law  of  the  place  where  it  is  made ;  and 
these  rules  are  acted  upon  by  the  courts 
of  justice  of  every  civilized  nation.  Thus, 
since  the  passing  of  the  above-mentioned 
statute,  a  foreign  merchant  cannot  recover 
his  Roods  from  the  pledgee  of  the  factor 
in  England,  though  .he,  may  be  totally 
ignorant  of  the  change  which  has  taken 
place  in  the  law.  Again,  if  a  bill  be 
accepted  in  Leghorn  by  an  Englishman, 
and  the  drawer  fkils,  and  the  acceptor 
has  not  sufficient  effects  of  the  drawer  in 
his  hands  at  the  time  of  acceptance,  the 
acceptance  becomes  void  by  the  law  of 
Leghorn,  and  the  acceptor  is  discharged 
from  all  liability,  though  by  the  law  of 
England  he  would  be  bound.  (See  2 
Strange's  ReporU,  733;  Beawe*s  Lex 
Merc;  Bells  Commentaries;  Paley, 
Principal  and  Agent.) 

FACTORY.  The  name  of  fectory  was 
formerly  given  only  to  establishments  of 
merchants  and  factors  resident  in  forei^ 
countries,  who  were  governed  by  certam 
regulations  adopted  for  their  mutual  sup- 
port and  assistance  against  the  undue 
encroachments  or  inteiference  of  the  go- 
vernments of  the  countries  in  which  they 
resided.  In  modem  times  these  factories 
have,  in  a  great  measure,  ceased  to  exist, 
because  of  the  greater  degree  of  security 
which  merchants  feel  as  regards  both  the 
justice  of  those  governments  and  the  pro- 
tection, when  needed,  of  their  country. 

The  Venetians,  Genoese,  Portuguese, 
Dutch,  French,  and  English,  have  all  had 
establishments  of  the  nature  of  &ctorie8. 
In  China  the  Portuguese  established  a 
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fkctory  at  Macao,  and  the  English  at 
Canton.  In  most  instances,  fiictones  have 
at  first  obtained  the  priyilege  of  trading, 
and  afterwards  procured  for  the  prednct 
assi^ed  to  them  some  exemption  from 
the  jurisdiction  of  the  native  courts.  In 
this  state  of  things  the  supreme  govern- 
ment  of  the  country  whose  subjects  have 
established  the  factory  prepare  laws  for 
its  control  and  administration^  and  treat 
it  in  ftct  as  if  it  were  its  dependency, 
though  the  sovereignty  of  the  native 
government  is  undisputed,  and  to  it  be- 
kmgs  the  right  of  legislation  for  the  pre- 
cinct of  the  factory,  though  it  may  not 
always  have  the  power  of  resuming  it 
(Government  of  Dqftendencies,  By  George 
Comewall  Lewis,  pp.  93  and  169.) 

In  its  usual  acceptation,  the  word  factory 
is  now  employed  to  denote  an  establish- 
ment in  which  a  considerable  number  of 
workmen  or  artisans  are  employed  toge- 
ther  for  the  production  of  some  article  of 
mano&cture,  most  oonmionly  with  the 
assistance  of  machinery. 

FACTORY.  The  word  'Factory,' 
according  to  the  Factory  Act  (7  Vict  c 
15),  means  all  buildings  and  premises 
wherein  or  within  the  dose  or  curtilage 
of  which  steam,  water,  or  any  other  me- 
chanical power  shall  be  used  to  move  or 
work  any  machinery  employed  in  pre- 
paring, manufiicturing,  or  finishing,  or  in 
any  process  incident  to  the  manufacture 
of  cotton,  wool,  hfiir,  silk,  flax,  hemp, 
jute,  or  tow,  either  senarately  or  mix^ 
together,  or  mixed  witn  any  other  mate- 
rial or  any  fiibric  made  thereof ;  and  any 
room  situated  within  the  outward  gate  or 
boundary  of  any  fiictory  wherein  children 
or  young  persons  are  employed  in  any 
process  incident  to  the  manufacture  car- 
ried on  in  the  factory,  shall  be  taken  to 
be  a  part  of  the  fiictory,  although  it  may 
not  contain  any  machinery ;  and  any  part 
of  suoh  &cU>ry  may  be  taken  to  be  a  fac- 
tory within  me  meaning  of  the  Act,  7 
Vict  c  15 ;  but  this  enactment  shall  not 
extend  to  any  part  of  such  factory  used 
solely  for  the  purposes  of  a  dwelling- 
house,  nor  to  any  part  used  solely  for  the 
^nauufiictnre  of  goods,  made  entirely  of 

V  other  material  than  those  herein  enu- 

•ated,  nor  to  any  factory  or  part  of  a  fac- 

usedaolely  for  themanufacture  of  lace, 


of  hats,  or  of  p&per,  or  solely  for  bleacl] 
ing,  dyeing,  printine,  or  calendering. 

What  is  odled  ue  *  factory  system 
owes  its  origin  to  the  invention  and  skiJ 
of  Arkwright ;  and  it  is  probable  that  hv 
for  the  invention  of  spinning  machiner} 
and  the  consequent  necessary  aggrega 
tion  of  large  numbers  of  workmen  i: 
cotton-mills,  the  name  would  never  hav 
been  thus  applied.  It  is  in  the  cottoc 
mills  that  uie  factory  system  has  bee: 
bnraght  to  its  highest  state  of  perfection 

The  first  cotton-fiictory  was  establishe 
in  1771  by  Arkwright  in  connection  wit 
Messrs.  ifeed  and  Strutt,  of  Derby,  an* 
was  situated  at  Cromford,  on  the  rive 
Derwent ;  and  the  first  of  these  establish 
ments  erected  in  Manchester  was  built  i; 
1780,  and  had  its  machinery  impelled  b 
an  hydraulic  wheel,  the  water  for  whici 
was  furnished  by  a  single-stroke  atmof 
pheric  pumping  steam-engine.  The  pre 
gress  of  cotton-fiictories  was  so  rapid  tha 
in  1787  there  were  145  in  England  an* 
Wales,  containing  nearly  two  millions  c 
spindles,  and  estimated  to  produce  as  mucl 
yam  as  could  have  been  spun  by  a  millio 
of  persons  using  the  old  domestic  whee 
The  number  of  cotton,  wool,  silk,  and  fla.^ 
spinning  foctories  worked  by  steam  o 
water-power  in  the  United  Kingdom,  wit! 
the  number  of  persons  employed  therei; 
in  the  year  1835,  was  as  follows: — 

Factories.  Fenons. 

Cotton       .     .     1262  220,134 

Wool  .      .      .     1313  71,274 

Silk     ...       238  30,682 

Flax    ...       347  33,283 


3160  355,373 
The  number  of  persons  employed  i 
textile  manu&ctures  in  Great  Britain,  i 
1841,  was  800,246,  the  greater  part  < 
whom  are  employed  in  nictories.  ^  Th 
njimbers  employed  on  each  description  c 
fabric  was  as  follows : — 

Cotton      ....     377,622 

Hose 50,955 

Lace 35,347 

Wool  and  Worsted  •     167,296 

Silk 83,773 

Flax  and  Linen  .     .      85,213 

800,246 


FACTORY. 


cn 


FACTOBY. 


The  age  and  sex  of  the  above-men- 

tkmed    number   of    peisona  irere    as 
under:— 

AgcdaoYcna 

and  opwazdi.    Under  SO.  Totad. 

Males         344,121        109,260  453,381 

Females     211,070      135,795  34G,865 


Total  555,191  245,055  800,246 
The  sex  and  age  of  persons  employed 
in  the  oottoo  manafac|are  are  given  at 
Cotton  Mamufactdbs  and  Tra]», 
p.  696.  ''In  the  woollen  manufiictiiTe 
the  number  of  adult  males  employed  is 
three  times  as  great  as  that  of  the  adult 
females,  while  the  number  of  either  sex 
under  twenty  years  of  age  is  compara- 
tively small :  the  same  may  be  said  of  the 
hose,  but  in  the  flax  and  linen  manu&o- 
tores  the  preponderance  is  not  quite  so 
great  In  silk  the  number  of  bo^i  sexes 
employed  are  nearly  equal,  the  excess 
among  adnlts  being  with  the  males,  and 
under  twenty  with  the  females.  Tlie 
mannfiictore  of  lace  is  the  only  one  in 
which  the  number  of  females  is  very 
much  greater  than  that  of  males."  (Cen- 
sus Commissioners'  Report)  In  the 
Yorkshire  district,  which  is  under  the 
superintendence  of  Mr.  Saunders,  the 
number  of  persons  employed  in  fiictories 
in  1838  was  95,000,  and  in  1843  there 
were  106,500 ;  but  there  was  a  positive 
decrease  in  the  number  of  children, 
amounting  to  2000.  Mr.  Howell,  in- 
spector of  ihctories  for  Cheshire  and  the 
Midland  Counties,  states  (Jan.  1844),  that 
the  few  iSMStories  in  which  children  under 
thirteen  years  of  age  are  employed  in  his 
circttit  are  chiefly  in  isolated  rural  dis> 
triets  or  in  non-manu&cturipg  towns. 

The  legislature  has  interfered  to  pre- 
vent chilmcen  in  hetovies  being  tasked 
be^d  their  stren^,  to  the  permanent 
injury  of  thar  constitutions.  This  abuse 
was  the  more  to  be  apprehended,  because 
a  large  proportion  of  the  children  en- 
gsgeS  in  eotton-spinning  are  not  directly 
employed  by  the  masters,  but  are  uider 
the  control  of  the  pinners,  a  highly-paid 
dass  of  workmen,  whose  earnings  &pend 
grottly  upon  the  length  of  time  during 
which  they  can  keep  their  young  asdst- 
ants  at  work.  A  psrliamentanr  commit- 
tee sat  fi>r  tiie  investigation  of  this  sub- 


ject in  1832,  and  snbsequentiy  a  commit* 
sion  was  issued  by  the  crown  for  ascer- 
taining, by  examinations  at  the  factories 
themselves,  the  kind  and  degree  of  abuses 
that  previdled,  and  for  suggesting  tiie 
proper  remedies.  In  consequence  of 
these  inquiries,  an  act  was  passed  in  1833 
(3  &  4  Wm.  IV.,  c.  103)  for  regulating 
foctories.  Thisact  has  been  amended  by 
7  Vict  c.  15 ;  but  in  order  to  show  the 
course  of  recent  legislation  on  this  subject, 
we  shall  first  give  some  of  the  main 
enactments  of  the  first  act 

The  act  3  &  4  Wm.  IV.  provided,  that 
afler  the  1st  of  January,  1834,  no  person 
under  the  age  of  eighteen  years  should 
work  in  any  cotton,  woollen,  flax,  or  silk 
factory  worked  by  the  aid  of  steam  or 
water-power,  between  the  hours  of  half- 
past  eight  in  the  evening  and  half-past 
five  in  the  morning;  that  no  person 
under  eighteen  years  of  i^  should  work 
more  than  twelve  hours  in  any  one  day 
nor  more  than  six^-nine  hours  in  the 
week.  Except  in  silk-mills,  no  children 
under  nine  vears  of  age  were  to  be  em- 
ployed. Children  under  eleven  yeara 
old  were  not  to  be  worked  more  than  nine 
hours  in  any  one  day,  nor  more  than 
forty-eight  hours  in  one  week.  This 
clause  came  into  operation  six  months 
after  the  passing  of  the  act  At  the  ex- 
piration of  another  twelve  months  its 
restriction  was  applied  to  children  under 
twelve  years  old;  and  when  thirty 
months  from  the  passing  of  the  act  had 
elapsed,  the  restriction  was  applied  to  all 
children  under  thirteen  years  old.  This 
clause  came  into  operation  on  the  1st  of 
March,  1836.  In  silk-mills,  children  under 
thirteen  years  of  age  were  allowed  to  work 
ten  hours  per  da^.  It  was  made  illegal 
for  any  other  null-owner  to  have  in  his 
employ  any  child  who  had  not  completed 
eleven  years  of  age  without  a  certificate 
bv  a  surgeon  or  physician  '^that  such 
child  is  of  the  ordinary  strength  and  ap- 
pearance of  children  of  or  exceeding  the 
age  of  nine  years.*'  In  eighteen  months 
from  the  passing  of  the  act  this  provision 
was  made  to  apply  to  all  children  under 
twelve  years  of  age ;  and  upon  the  1st  of 
March,  1836,  the  provision  was  made  to 
include  all  children  under  the  age  of 
thirteen.  Four  persons  were  appointed 
b2 
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tmde^  the  act  to  be  Inspectors  of  Facto- 
ries, in  order  to  carry  into  effect  the  vari- 
ous provisions  which  it  contained. 

Alter  the  expiration  of  six  months  tnm. 
the  passing  of  the  act,  it  was  declared 
unlawful  to  employ  in  any  factory  any 
child  under  the  ages  restricted  to  forty- 
eight  hours'  labour  in  the  week,  unless 
on  every  Monday  the  employer  should 
receive  a  ticket  from  some  schoolmaster, 
certifying  that  such  child  had  for  two 
hours  at  least  for  six  out  of  seven  days 
of  the  week  next  preceding  attended  his 
school.  The  school  might  be  chosen  by 
the  parents  or  guardians  of  the  child ;  but 
in  case  of  their  omitting  to  appoint  any 
school,  or  in  case  of  the  child  being  with- 
out parent  or  guardian,  the  inspector 
mijipht  appoint  some  school  in  which  the 
child  might  be  taught,  and  the  employer 
was  allowed  to  deduct  from  its  weekly 
earnings  any  sum  not  exceeding  one  penny 
in  every  shilling,  to  pay  for  the  schooling 
of  such  child. 

By  the  Amended  Factory  Act  (7  Vict 
c.  15),  every  person  who  begins  to  oc- 
cupy a  factory  must  give  notice  thereof, 
and  full  details  respecting  the  same, 
^  to  the  office  of  the  Factory  Inspectors, 
London." 

There  are  various  penalties  for  the 
offences  constituted  by  the  two  acts,  and 
the  duty  of  seeing  them  carried  into  effect 
is  devolved  upon  four  inspectors,  called 
the  Inspectors  of  Factories,  each  of  whom 
has  sub-inspectors  employed  under  him. 
The  United  Kingdom  is  divided  into  four 
districts,  and  at  the  head  of  each  is  a 
chief  inspector.  The  four  inspectors 
assemble  together  at  their  office  in  Lon- 
don every  half  year,  and  make  a  joint 
report  to  the  Secretary  of  State  for  the 
Home  Department  of  such  matters  as 
^pear  necessary.  Each  inspector  makes 
a  report  to  the  same  authority  every  half 
year ;  but  the  reports  were  formerly  made 
quarterly. 

The  powers  of  inspectors  and  sub- 
inspectors  are  very  considerable.  An 
inspector  or  sub-inspector  is  authorixed  to 
enter  every  part  of  any  factory,  at  any 
time,  by  day  or  by  night,  when  any  person 
■hall  be  employed  therein ;  and  to  enter 
by  day  any  place  which  he  shall  have 

mKm  to  believe  to  be  a  fSeu^ry ;  and  to 


enter  any  school  in  which  children  em- 
ployed in  factories  are  educated ;  and  at 
all  times  to  take  with  him  into  any  fiio- 
tory  the  certifying  surgeon  of  the  district, 
and  any  constable  or  other  peace  officer 
whom  he  may  mean  to  assist  him ;  and 
may  examine,  either  alone  or  in  the  pre- 
sence of  any  other  person,  as  he  shall 
think  fit,  every  person  whom  he  shall 
find  in  a  factory  or  in  such  a  school,  or 
whom  he  shall  have  reason  to  believe  to 
be  or  to  have  been  employed  in  a  factory 
within  two  months  next  preceding  the 
time  when  he  shall  require  him  to  be  ex- 
amined touching  any  matter  within  the 
provisions  of  tiie  Factory  Act  And  the 
inspector  or  sub-inspector  may,  if  he 
shall  see  fit  require  such  person  to  make 
and  sign  a  declaration  of  the  truth  of  the 
matters  respecting  which  he  shall  be 
examined. 

By  the  amended  act  the  word  "  child" 
means  a  child  under  the  age  of  thirteen  ; 
and  the  term  **  young  person"  means  a 
person  of  the  age  of  thirteen  and  under 
the  age  of  eighteen. 

No  child  under  the  age  of  eight  can 
be  employed  in  any  factory.  Under  the 
act  3  &  4  Wm.  IV.  nine  years  was  the 
age  of  admission,  but,  with  a  reduction  of 
the  hours  of  working,  an  earlier  age  has 
been  substituted.  A  child  who  has  com- 
pleted his  eighth-  year  must  obtain  a 
medical  certificate,  as  required  by  3  &  4 
Wm.  IV.,  before  he  can  be  employed  ; 
and  a  similar  certificate  is  also  required 
from  young  persons  between  the  aces  of 
thirteen  and  sixteen.  These  certificates 
can  only  be  granted  by  a  certifying  sur- 
geon duly  appointed  by  the  Inspectors  of 
Factories,  ami  they  are  only  valid  at  the 
fiictory  for  which  they  were  granted. 
The  certifying  surgeons  visit  factories 
weekly,  and  are  responsible  to  the  in- 
spector of  the  district,  who,  as  well  as  the 
sub-inspector,  has  the  power  of  annulling 
certificates  which  have  been  improperly 
granted.  Under  the  act  3  &  4  Wm. 
IV.  the  occupiers  of  Victories  appointed 
the  certifying  surgeons,  who  were  gene- 
rally the  medical  attendiants  of  their  own 
fiunilies. 

Persons  under  eiehteen  are  not  allowed 
to  work  between  &e  hours  of  half-past 
eight  in  the  evening  and  half-past  five  in 
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the  morning ;  nor  more  than  twelve  hours 
in  one  day;  nor  more  than  sixty-nine 
boors  in  any  one  week  (3  &  4  Wm.  IV. 
c  103,  §  §  1,  2).  Females  above  the  age 
of  eighteen  can  only  be  employed  for  the 
same  time  and  in  the  same  manner  as 
*«yoang  persons;"  an  arrangement  intro- 
duced for  the  first  time  by  ue  ^amending 
act  No  "  child"  is  to  be  employed  more 
than  six  hours  and  a  half  in  any  one 
day,  unless  when  the  dinner-time  of  the 
**  young  persons"  begins  at  one  o'clock  in 
the  afternoon,  in  which  case  children  who 
begin  to  work  in  the  morning  may  work 
for  seven  hours  in  one  day.  Children 
must  not  be  employed  after  one  o'clock 
in  die  afternoon,  except  when  they  work 
on  alternate  days;  but  in  silk-fiiictories, 
children,  if  above  eleven,  may  be  em- 
ployed solely  in  the  winding  and  turning 
of  raw  silk  for  any  time  not  exceeding 
ten  bours  on  any  working  day,  but  not 
after  half-past  four  p.m.  on  any  Saturday, 
and  such  children  are  not  required  to 
produce  a  certificate  of  school  attendance. 
Under  the  former  fiictory  act  children  of 
any  age  might  be  employed  in  silk-mills. 
Again,  as  to  silk-milb,  children  between 
eight  and  eleven  can  only  be  employed  half 
a  dj^,  and  are  required  to  attend  school. 

When  the  labour  of  **  young  persons"  is 
restricted  to  ten  hours  a-day,  any  "  child" 
may  be  employed  ten  hours  on  alternate 
dsfB ;  bnt  the  occupier  of  the  &ctory  must 
give  notice  to  the  inspector  of  this  arrange- 
ment with  regard  to  the  children.  No 
child  or  young  person  is  to  be  employed 
for  any  purpose  in  any  factory  after  half- 
past  four  on  Saturdays.  The  time  for  meals 
IS  regulated  both  by  the  act  of  3  &  4  Wm. 
IV.  and  that  of  7  Vict  At  least  one  hour 
and  a  half  must  be  allowed  for  meals 
to  every  young  person  between  half-past 
seven  in  the  morning  and  half-past  seven 
in  the  evening.  One  hour  is  to  be  given 
before  three  o'clock  in  the  afternoon.  No 
child  or  young  person  is  to  be  employed 
before  one  o'clock  in  the  afternoon  with- 
out an  interval  of  thirty  minutes  for  meal 
time.  During  meal  times  no  child  or 
young  person  is  to  be  in  any  room 
wherein  any  mannfiicturing  process  is 
then  carried  on.  All  young  persons 
are  to  have  time  for  meals  at  the  same 
period  of  the  day,  nnlesB  for   special 


cause  to  be  allowed  in  writing  by  an  in- 
spector. 

Holidays  are  fixed  by  both  acts,  which 
in  England  or  Ireland  are  Christmas-day 
and  Good  Friday ;  and  in  Scotland  the 
days  set  apart  as  fast-days.  All  children 
and  younjo;  persons  are  besides  to  have 
eight  half-holidays  yearly,  and  at  least 
four  must  be  allowed  between  the  15di 
of  March  and  1st  of  October.  No  cessa** 
tion  from  work  is  deemed  a  half-holiday 
unless  notice  thereof  has  been  fixed  up 
the  previous  day  in  the  fiictory. 

In  making  up  time  lost  by  accident, 
provisions  are  carefully  introduced  to 
prevent  any  unnecessary  infringement  on 
the  ordinary  working  hours.  Notice 
must  be  sent  by  post  to  the  sub-inspector 
of  fiictories,  statmg  t^e  intention  to  re- 
cover lost  time,  and  a  notice  to  the  same 
effect  must  be  previously  fixed  up  at  the 
entrance  of  the  fiictory. 

The  act  contains  provisions  for  paint- 
ing and  whitewashing,  or  cleaning  with 
soap  and  hot  water  the  interior  of  fac- 
tories; also  varions  regulations  for  the 
prevention  of  accidents  and  for  protecting 
the  workers  from  discomforts.  No  child 
or  young  person  is  to  be  employed  where 
the  wet  spinning  of  flax  is  carried  on, 
unless  sufficient  means  are  used  for  pro- 
tecting the  workers  from  bmng  wetted, 
and,  when  hot  water  is  used,  for  preventp 
ing  the  escape  of  steam  into  the  room 
occupied  by  them.  No  child  or  young 
person  is  allowed  to  clean  any  shaft  or 
any  wheel,  drum,  or  pulley  while  the 
same  is  in  motion,  nor  to  work  between 
the  fixed  and  traversing  part  of  any  self- 
acting  machine  in  motion.  Such  parts 
of  the  machinery  as  are  dangerous,  and 
near  to  which  children  or  young  persons 
are  liable  to  pass,  aro  to  be  securely 
fenced.  In  case  of  accident  to  any  of 
the  workers,  the  occupier  of  the  factory 
must  give  notice  of  the  same  to  the  cer- 
tifying surgeon  of  the  district,  and  he  is 
required  to  investigate  it  and  to  report 
thereon  to  the  inspector,  for  which  pur- 
pose the  surgeon  has  the  same  powers 
and  authori^^  as  an  inspector.  The 
Secretary  of  State,  on  the  report  of  one 
of  the  inspectors  of  fiictories,  may  em- 
power him  to  direct  an  action  to  be 
brought  in  the,  name  and  on   behalf 
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of  the  person  ii^ared  for  recovery  of 
damages. 

By  the  first  Factory  Act  erery  child 
employed  Id  a  fiietory  was  required  to 
attend  school  two  hoars  daily ;  but  by  the 
amending  act  the  time  is  extended  to 
three  hours,  between  ei^t  in  the  morning 
and  six  in  the  evening,  on  every  working 
day  except  Satorday.  When  the  children 
work  on  alternate  days,  they  are  required 
to  attend  school  on  the  other  days  for  five 
hours  each  day.  The  occupier  of  a  fiio- 
tory  must  obtain  every  Monday  a  certi- 
ficate from  the  schoolmaster  that  each 
child  has  attended  school  as  required  by 
the  act,  and  such  certificates  must  be 
kept  for  six  months  after  the  date  thereof, 
and  be  produced  during  this  period  when 
required  by  either  an  inspector  or  sub- 
mspector.  The  inspector  may  require  a 
sum  not  exceeding  twopence  per  week  to 
be  paid  by  the  occupier  of  a  fiictory  to 
the  schoolmaster  towards  the  expenses  of 
instructinff  any  child  employed  in  the 
same,  and  any  such  sum  thus  required 
may  be  deducted  from  the  child's  wapes. 
If  an  inspector,  on  his  personal  examinar 
tion,  or  on  the  report  of  a  sub-inspector, 
shall  be  of  opinion  that  any  schoolmaster 
who  grants  certificates  of  the  school  at- 
tendance of  children  employed  in  a  fac- 
tory is  unfit  to  instruct  children,  by  reason 
of  his  incapacity  to  teach  them  to  read 
and  write,  from  his  gross  ignorance,  or 
from  his  not  having  the  books  and  ma- 
terials necessary  to  teach  them  reading 
and  writing,  or  because  of  his  immond 
conduct,  or  of  his  continued  neglect  to 
fill  up  and  sign  the  certificates  of  school 
attendance  required  by  the  act,  the  in- 
spector maj  annul  any  certificate  granted 
by  such  disqualified  schoolmaster,  by  a 
notice  in  writing  addressed  to  the  occu- 
pier of  the  factory  in  which  the  children 
named  in  the  certificates  are  employed, 
setting  forth  the  grounds  on  which  be 
deems  such  schoolmaster  to  be  unfit 
After  the  date  of  such  notice  no  certificate 
of  school  attendance  granted  by  such 
schoolmaster  shall  be  valid  for  the 
purposes  of  this  act,  unless  with  the 
consent  in  writing  of  the  inspector. 
When  an  inspector  annuls  a  school- 
master's certificate,  he  is  required  to  name 
^me  other  school  within  two  miles  of 


the  fiictory  from  the  master  of  which  he 
will  receive  certificates.  The  school- 
master and  the  occupier  of  a  &ctory  may 
appeal  to  the  Secretary  of  State  for  the 
Home  Department  in  the  case  of  annulling 
certificates ;  and  the  inspector  is  required 
to  report  (but  the  act  says  annually  only, 
although  the  inspectors  make  half-yearly 
reports)  each  case  of  annulment,  and  the 
reasons  for  it  to  the  Secretary  of  State. 
By  a  clause  in  the  first  Factory  Act  it  is 
enacted  that  whenever  it  appears  neces- 
sary to  any  inspector  that  a  new  or  addi- 
tional school  is  required,  such  inspector 
is  authorized  to  establish  or  procure  the 
establishment  of  such  school. 

By  the  limitations  of  the  working  time 
for  children  under  thirteen  to  half  a  day, 
th^  are  enabled  to  attend  school :  those 
children  who  work  in  the  morning  go  to 
the  afternoon  schools,  and  those  who  work 
in  the  afternoon  have  been  to  school  in  the 
morning.  In  many  factories  a  change  is 
made  at  the  end  of  each  month,  and  the  chil- 
dren who  were  employed  in  the  morning 
attend  sdiool  and  work  in  the  afternoon. 

When  the  Factories  Bill  (7  Vict.  c.  15) 
was  introduced  into  the  House  of  Com- 
mons there  was  a  large  party  in  fiivoar 
of  a  greater  diminution  m  me  hours  of 
labour  than  the  bill  proposed.  Lord 
Ashley  moved  that  the  word  **  night"  be 
construed  to  mean  fh>m  six  in  the  even- 
ing to  six  in  the  morning,  and  the  word 
-  meal-time"  to  be  two  hours'  cessation 
from  labour.  This  would  have  left  only 
ten  hours  as  the  time  for  actnal  work.  This 
amendment  was  resisted  by  ministers, 
who  contended  that  it  would  have  the 
effect  of  reducing  wages ;  or  that,  if  it  had 
not  this  result,  it  would  affect  that  por- 
tion of  our  manufactures  connected  with 
the  export  trade  (35,000,000/.  out  of 
44,000,000/.)  which  had  already,  in  many 
instances,  to  endure  a  severe  competition 
in  the  markets  of  the  world.  The  amend- 
ment Ta  ten  hours'  clause)  was  however 
carriea  by  179  against  170  for  the  origi- 
nal motion  rtwelve  hours).  On  the  rol- 
lowing  nignt  Lord  Ashley  stated  the 
plan  by  which  he  proposed  to  carry  out 
the  vote  of  the  House:  after  October, 
1844,  he  would  restrict  the  daily  hours  of 
labour  to  eleven ;  and  two  years  after,  the 
restriction  to  ten  hours  would  come  into 
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operation.  The  government  announced 
thdr  intentioD  of  adhering  to  the  period 
of  twelve  hours,  as  fixed  by  their  bill.  On 
the  22nd  of  March  the  House  went  into 
oofmniittee  on  the  Bill,  when  two. divi- 
sions took  place:  on  the  motion  that 
twelve  hours  a  day  should  be  the  limits 
of  adult  labour,  an  amendment  was  pro- 
posed which  substituted  ten  hours,  which 
was  carried  bv  186  to  183;  but  at  the 
next  steige  of  the  Bill,  the  motion  that  the 
Uank  in  the  bill  should  be  accordingly 
filled  up  with  the  word  *'  ten"  was  lost  by 
181  to  188.  The  ministers  in  the  first 
isBtanoe  were  in  a  minority  of  a,  uid  in 
the  second  they  had  a  majority  of  7. 
From  this  dilemma  the  House  escaped  b^ 
bringing  in  a  new  bill,  which  was  ulti- 
mately carried. 

Mr.  Leonard  Homer,  who  is  one 
of  the  Inspectors  of  Factories,  in  his 
report  datea  1 6th  of  May,  1845,  gives  an 
instance  of  the  voluntary  shortening  of 
the  hours  of  fiurtory  labour  from  twelve 
to  eleven  hours  per  daj,  which  had  been 
efiected  without  any  diminution  of  profit 
The  plan  had  been  in  operation  twelve 
iDontha,  and  the  declaration  of  the  em- 
ployers was,  **  that  the  same  quantity  of 
produce  and  at  the  same  cost  has  been 
obtained  by  the  master ;  and  that  all  the 
woricers,  day  hands  as  well  as  those  who 
are  paid  by  pece^work,  earn  the  same 
amount  of  wages  in  the  eleven  hours  as 
was  done  before  by  the  labour  of  twelve 
hoara."  (Report,  p.  19.)  Mr.  Homer 
remarks  that  these  results,  although  they 
may  form  a  good  ground  for  experiments 
being  tried  in  other  mills  of  the  aame  de- 
atri^iom,  **do  not  form  any  ground  to 
jnstiihr  a  fhrther  legislative  restriction  of 
the  hours  of  labour  on  the  plea  that 
has  often  been  put  forward  that  if  the 
hours  be  shortened  the  produce  will  not 
be  lessened."  Prooft  of  the  correctness 
of  this  view  would  involve  details  of  too 
technical  a  nature  to  be  generally  under- 
stood by  persons  who  are  not  acquainted 
with  manu&cturing  processes. 
FACULTIES. .  [UNivERsmr.] 
FAIR,  a  meeting  of  buyers  and  sellers 
at  a  fixed  time  and  place ;  fVom  the 
French /otre,  which  is  from  the  Latin 
fenae^  a  hcdiday.  Fairs  in  ancient  times 
were  chiefly  held  on  holidays. 


In  former  times  goods  and  commodi- 
ties of  every  kind  were  chiefly  sold  at 
fairs,  to  which  people  resorted  periodi- 
cally. The  display  of  merchandise,  and 
the  conflux  of  customers  at  these  princi- 
pal and  almost  only  emj^ria  of  domestic 
commerce,  was  prodigious;  and  they 
wen?  therefore  often  held  on  open  and  ex- 
tensive plains.  Warton,  in  his  '  History 
of  English  Poetrv,'  has  given  us  a  curious 
account  of  that  of  St.  Giles's  hill  or  down, 
near  Winchester.  It  was  instituted  and 
given  as  a  kind  of  revenue  to  the  bishop 
of  Winchester  by  William  the  Conqueror, 
who,  by  his  charter,  permitted  it  to  con- 
tinue for  three  days.  But  in  consequence 
of  new  royal  grants,  Henry  III.  pro- 
longed its  continuance  to  sixteen  days. 
Its  jurisdiction  extended  seven  miles 
round,  and  comprehended  even  South- 
ampton, then  a  capital  trading-town; 
and  all  merchants  who  sold  wares  within 
that  circuit,  unless  at  the  fair,  forfeited 
them  to  the  bishop.  As  late  as  1512, 
as  we  learn  from  the  Northumberland 
Household-book,  fiurs  still  continued  to 
be  the  principal  marts  for  purchasing 
necessaries  in  large  quantities,  which  are 
now  supplied  by  the  numerous  trading- 
towns. 

Philip,  king  of  France,  complained  to 
Edward  II.  a.d.  1314,  that  the  merchants 
of  England  had  desisted  from  frequenting 
the  fairs  in  his  dominions  with  their 
wool  and  other  goods,  to  the  peat  loss 
of  his  subjects ;  and  entreated  him  to  per- 
suade, and,  if  necessary,  to  compel  them 
to  frequent  the  fairs  of  France  as  for- 
merly, promising  them  all  possible  secu- 
rity and  encouragement  (Kymer,  Fasd^ 
tom.  iii.  p.  482.) 

When  a  town  or  viUage  had  been  con- 
sumed, by  way  of  assisting  to  re-establish 
it,  a  fair,  among  other  privileges,  was 
sometimes  granted.  Tliis  was  the  case 
at  Burley,  in  Rutiandshire,  49th  Edward 
III.  (Abhrev,  RoL  Orig.^  vol.  ii.  p. 
8380 

The  different  abridgments  of  Stow 
and  Grafton's  Chronicles,  published  by 
themselves  in  Queen  Elizabeth's  time, 
contain  lists  of  tiie  fiiirs  of  England  ac- 
cording to  the  months.  There  is  also 
*  An  authentic  Account  published  by  the 
king's  authority  of  all  tne  Fairs  in  Eng- 
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land  and  Wales,  as  they  have  been  settled 
to  be  held  since  the  alteration  of  the 
style;  noting  likewise  the  Commodities 
which  each  of  the  said  Fairs  is  remark- 
able for  furnishing/  by  William  Owen, 
12mo.,  Lond.,  1756. 

No  fiiir  or  market  can  be  held  except 
by  a  grant  from  the  crown,  or  by  prescrip- 
tion, which  is  supposed  to  take  its  rise  from 
some  ancient  grant,  of  which  no  record 
can  be  fomid.    (2  Trut,  220.) 

(Dngdale's  Hist.  TFarw.,  pp.  514,  515; 
Warton's  Hist,  Engl  Poet.,  vol.  i.  p. 
279 ;  Henry,  Hist.  Brit.,  8vo.  edit,  vol, 
viii.  p.  325 ;  Brand's  Popular  AtUiq.  4to. 
edit.  vol.  ii.,  p.  215.) 

The  &irs  of  Frankfbrt-on-the-Mayn 
and  Leipzig  are  the  chief  fiiirs  in  Earope : 
the  former  held  at  Easter  and  in  the 
months  of  Aagost  and  September;  the 
latter  at  Easter,  Michaelmas,  and  the 
New  Year.  The  whole  book-trade  of 
Germany  is  centred  in  the  Easter  fair 
at  Leipzig.  Nishnei  Novgorod  in  Russia, 
at  the  confluence  of  the  Oka  and  Wolga, 
has  a  great  annual  fair  in  June,  which  is 
attended  by  about  three  hundred  thousand 
strangers,  many  of  whom  come  from  re- 
mote parts  of  Asia. 

FARMERS-GENERAL.  Fermiers 
G^n^raux  was  the  name  given  in  France 
under  the  old  monarchy  to  a  company 
which  farmed  certain  branches  of  the 
public  revenue,  that  is  to  say,  contracted 
with  the  government  to  pay  into  the  trea- 
sury a  fixed  yearly  sum,  taking  upon  it- 
self the  collection  of  certain  taxes  as  an 
equivalent  The  system  of  farming  the 
taxes  was  an  old  custom  of  the  French 
monarchy.  Under  Francis  L,  the  revenue 
arising  from  the  sale  of  salt  was  farmed 
by  private  individuals  in  each  town.  This 
was  and  is  still  in  France  and  other 
countries  of  Europe  a  monopoly  of  the  go- 
vernment At  the  present  time  the  govern- 
ment of  France  derives  about  2,200,000/. 
a  year  from  the  salt  monopoly.  The 
government  reserves  to  itself  the  power 
of  providing  the  people  with  Gait,  which 
it  collects  in  its  stores,  and  sells  to 
the  retailers  at  its  own  price.  This  mo- 
nopoly was  first  assumed  by  Philippe  de 
Valois  in  1350.  Other  sources  of  reve- 
nue were  likewise  farmed  by  several  in- 
dividuals, most  of  whom  were  fiivoorites 


of  the  court  or  of  the  minister  of  the  da; 
Sully,  the  able  minister  of  Henry  I\ 
seeing  the  dilapidation  of  the  public  r 
venue  occasioned,  by  this  System,  1 
which,  out  of  150*  millions  paid  by  t) 
people,  only  30  millions  reached  tl 
treasury,  opened  the  contracts  for  farmii 
the  taxes  to  public  auction,  giving  the: 
to  the  highest  bidder,  according  to  tl 
ancient  Roman  practice.  By  this  meai 
he  greatly  increased  the  revenue  of  tl 
state.  But  the  practice  of  private  coi 
tracts  through  &vour  or  bribing  was  r 
newed  under  the  foUowine  reigns :  Co 
bert,  the  minister  of  Louis  XI  v.,  calk 
the  farmers  of  the  revenue  to  a  severe  a 
count,  and  by  an  act  of  power  deprive 
them  of  their  enormous  gains.  In  172J 
under  the  regency,  the  various  individu 
leases  were  united  into  a  Ferme  General 
which  was  let  to  a  company,  the  membei 
of  which  were  henceforth  called  Fermiei 
G^n^raux.  In  1759,  Silhouette,  minisK 
of  Louis  XV.,  quashed  the  contracts  i 
the  fiirmers-general,  and  levied  the  tax< 
by  his  own  agents.  But  the  system  < 
contracts  revived :  for  the  court,  the  m 
nisters,  and  fiivourites  were  all  well  dii 
posed  to  them,  as  private  bargains  wei 
made  with  the  fiirmers-general,  by  whic 
they  paid  large  sums  as  douceurs.  In  tl 
time  of  Necker,  the  company  consisted  < 
forty-four  members,  who  paid  a  rent  < 
186  millions  of  livres,  and  Necker  calci 
lated  their  profit  at  about  two  millioi 
yearly — no  very  extraordinary  sum,  : 
correct  But  independent  of  this  prof 
there  were  the  expenses  of  collectioi 
and  a  host  of  subalterns  to  support:  th 
company  had  its  officers  and  accountant 
receivers,  collectors,  &c.,  who,  having  tfa 
public  force  at  their  disposal,  committe 
numerous  acts  of  injustice  towards  th 
people,  especially  the  poorer  class,  b 
distraining  their  goods,  selling  the! 
chattels,  &c  The  '*  gabelle''  or  sale  < 
salt  among  others,  was  a  fruitfnl  sourc 
of  oppression.  Not  satisfied  with  oblij 
Xn^  tne  people  to  pajr  for  the  salt  at  th 
price  fixed  upon  it  in  the  name  of  th 
king,  they  actually  obliged  every  indiv 
dual  above  ei^ht  years  of  age  to  buy 
certain  quantihr  of  salt  wh^er  wante 
or  not  But  the  rule  was  not  alike  a 
over  France ;  in  some  provinces,  which  ei 
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)0««d  e^taixi  piirileges,  salt  was  9  Uvres 
tiieoaeliimdred  weight,  whilst  in  others 
itogt  16,  and  in  some  62  Uttcs.  In  some 
pnmaoes  the  quantity  required  to  be 
pardased  per  head  was  25  pounds 
weiglit:  m  others  it  was  9  pounds.  And 
ret  the  prorinces,  nay  Uie  individual 
&aulks  of  each  province,  were  pro- 
iotited  under  the  severest  penalties  from 
aeoonmodating  each  other's  wants,  and 
buying  the  superfluous  salt  of  their 
BOghbaors,  but  whoerer  wanted  more 
salt  than  his  obligatory  allowance  was 
obliged  to  resort  to  the  ffoyemment 
sloresL  Beades,  every  article  of  pro- 
Tidoie  that  was  exported  from  one  pro- 
viaoe  to  another  was  subject  to  duties 
called  Trutes.  Every  apprentice  on 
bes^  bound  to  a  master  was  bound  to 
pay  to  the  king  a  certain  sum  according 
to  the  nature  of  the  trade,  and  afterwards 
a  Btnch  larger  sum  on  his  admission  to 
jsactise  his  trade  as  a  master.  These  few 
iartances  may  serve  to  convey  an  idea  of 
taTTitTon  in  France  previous  to  the  Revo- 
IsticB.  A  lively  but  fidthful  picture  of 
the  whole  system  is  given  in  Breton's 
Hitimre  FlmoMciere  de  la  France,  2  vols. 
Std^  Paris,  1829.  The  fermers-^eral, 
s  die  agents  of  that  system,  conung  into 
itimifdiati*  contact  with  the  people,  (kew 
upon  themselves  a  propoi*tionate  share  of 
popular  hatred.  But  the  Revolution  swept 
awaytibe  farmerB-general,  and  put  an  end 
to  the  system  of  fkrming  the  revenues :  it 
eqaaliaed  the  duties  and  taxes  all  over 
Fnmee;  bat  the  monopoly  of  the  salt 
aad  tobacco  has  remained,  as  well  as  the 
Cities  on  provisions,  cattle,  and  wine 
brcn^it  into  Paris  and  other  large  towns, 
eaJled  the  octroi,  and  the  right  of  search- 
ing by  the  octroi  officers,  if  they  think  fit, 
aD  carriages  and  individuals  entering  the 
bsiiieis  or  gates  of  the  same. 

The  system  of  &rming  the  taxes,  al- 
thm^  generally  disapproved  of,  is  still 
ecatimKd  in  some  European  states.  Not 
BUST  years  ago  the  costom-hoose  duties 
at  ?^l€S  wrere  &rmed  by  private  specu- 
bton.  For  the  character  and  effects  of 
the  system  see  Necker,  De  tAdministrOf 
turn  da  Fiaamxa, 

In  England  the  only  tax  that  is  fiirmed 
is  that  on  post-horses.  The  excise  duties 
were  fiumed  for  some  yean  prior  to  168B. 


The  Roman  system  of  levying  taxes, 
at  least  after  the  Republic  had  begun  to 
acquire  territory  out  of  Italy,  was  by 
fanning  them  out.  In  the  later  period  of 
the  Republic  the  farmers  were  from  the 
body  of  the  Equestrian  order.  Indivi- 
duals used  to  form  companies  or  assocl* 
ations  for  farming  the  taxes  of  a  particu- 
lar district:  the  taxes  were  let  by  the 
Censors  for  a  period  of  five  years.  They 
were  probably  let  to  those  who  bid  higl^ 
est  .These  fanners  were  called  Pub- 
licani,  and  b^  the  Greek  writers  Telonae 
(nAivfM),  which  is  rendered  bv  Publicans 
in  the  English  version  of  the  New  Testa^ 
ment,where  they  are  appropriately  classed 
with  sinners,  for  they  were  accused  of 
being  often  guilty  of  great  extortion. 
These  tax-collectors  in  the  province  were 
however  only  the  agents.  The  princi- 
pals generally  resided  at  Rome,  where 
the  a&irs  of  each  association  (Societas) 
were  manaeed  by  a  director  called  a  Ma- 
gister.  Tne  individual  members  held 
shares  (partes)  in  the  undertaking. 
There  was  also  a  chief  manager  in  the 
province  or  district  of  which  the  comrany 
farmed  the  tax,  who  was  called  Pro- 
m^ister. 

There  are  no  means  of  knowing  what 
proportions  of  the  taxes  collected  reached 
the  Roman  Treasury  (aerarium).  Nume- 
rous complaints  of  the  rapacity  of  the 
Publicani  or  their  agents  occur  in  the 
classical  writers.  These  Publicani  were 
the  monied  men  of  the  late  Republic  and 
the  early  Empire,  and  their  aid  was  often 
required  by  the  state  for  advances  of 
money  when  the  treasury  was  empty. 
Part  of  the  mal-administration  probably 
came  from  the  Publicani  sub-letting  the 
taxes,  which  seems  to  have  been  done, 
sometimes  at  least. 

FATHER.    [Pabent  and  Child.] 

FEALTY,  savs  Littleton  (§  91),  "is 
the  same  that  JideliUu  is  in  Latin.  And 
when  a  freeholder  doth  fealty  to  his  lord, 
he  shall  bold  his  right  hand  upon  a  book, 
and  shall  say  thus : — '  Know  ye  this,  my 
lord,  that  I  diall  be  fiuthfiil  and  true  unto 
vou,  and  faith  to  you  shall  bear  for  the 
lands  which  I  claim  to  hold  of  you,  and 
that  I  shall  lawf\illy  do  to  you  the  cus- 
toms and  senrices  which  I  ought  to  do» 
at  the  terms  assigned :  so  help  me  God 
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and  his  saints;'  and  be  shall  kiss  the 
book.  But  be  shall  not  kneel  when  he 
maketh  his  fealtj,  nor  shall  make  sach 
hnmble  reverence  as  is  foresaid  in  bom- 
age." 

From  this  it  appears  that  feal^  is  the 
fidelity  which  a  man  who  holds  fands  of 
another  owes  to  him  of  whom  be  holds, 
and  it  contains  an  engagement  to  perform 
the  services  for  which  the  land  is  granted. 
The  law  as  to  fealty  continues  onchanged, 
though  it  is  not  usual  now  to  exact  the 
oath  of  fealty.  It  is  due  from  all  tenants 
of  land,  except  tenants  in  fhmkalmoigne 
and  those  who  bold  at  will  or  by  su^- 
ance.  The  reasons  ibr  now  requirinc  it 
are  so  few  that  it  is  nearlv  gone  mto 
disuse,  though  it  serves  to  keep  up  the 
evidence  of  tenure,  when  there  are  no 
other  services  due.  If  it  is  refiised,  the 
lord  may  enforce  it  by  distress. 

FEDERATION.  This  word  is  de- 
rived from  the  Roman  term  Foederatus, 
which  was  applied  by  the  Romans  to 
States  which  were  connected  with  the 
Roman  State  by  a  Foedus  or  treaty.  A 
federal  union  of  sovereign  states  may  be 
'  most  eamly  conceived  iu  the  following 


We  will  sappoae  that  the  sovereign 
power  in  any  number  of  independent 
states  is  vested  in  some  individual  in 
tiliose  several  states.  These  sovereign 
persons  may  agree  respectively  with  each 
other  and  with  all  not  to  exercise  certain 
functions  of  sovereignty  in  their  several 
states,  and  to  transfer  these  fbnctions  to 
be  jointly  exercised  by  the  contracting 
sovereign  persons.  The  consequence  of 
such  a  compact  will  be  that  the  contract^ 
ing  sovereign  persons  in  their  joint  capa- 
city will  become  sovereign  in  each  state 
and  in  all  the  states.  The  several  sove- 
reign persons  having  for  the  time  surren- 
dered to  the  joint  body  certain  powers 
incident  to  their  several  sovereignties,  are 
no  longer  severally  sovereign  in  their 
several  states.  The  powers  surrendered 
to  the  joint  body  may  be  determined  by 
written  contract,  the  interpretation  of 
which  belongs  to  the  joint  body,  yet  in 
such  a  manner  that  there  can  be  no  valid 
interpretation  unless  the  sovereign  per- 
sons are  unanimous ;  for  if  any  number 
or  majority  could  bind  the  rest,  they 


might,  by  interpretation,  deprive  the  s 
vend  contracting  persons  of  all  the'powe! 
reserved  to  them  by  the  contract, 
follows  also  from  the  terms  of  the  onioi 
that  any  one  party  can  withdraw  from 
at  pleasure,  and,  as  fer  as  he  is  conceme 
dissolve  the  union ;  for  the  essence  of  th 
union  is  the  continuing  consent  of  all. 

This  is  the  simplest  posnble  form  i 
a  supreme  federal  government;  one  i 
which  the  contracting  sovereign  powei 
are  individuals,  and  in  which  the  sov< 
reign  persons  in  their  aggregate  capacil 
exercise  the  fonctions  of  sovereignt 
Such  a  federation  may  never  have  existe! 
but  anv  federation  that  does  exist  or  ca 
exist,  however  complicated  it  may  seen 
is  redudble  to  these  simple  elements. 

If  the  sovereign  powers,  instead  i 
being  in  individuals,  are  in  all  the  peep] 
of  the  respective  states,  the  only  difiei 
ence  will  be  that  the  fonctions  of  sov< 
reignty,  which  in  the  first  case  we  su] 
posed  to  be  exercised  by  the  individui 
sovereigns  in  their  joint  capacitv,  must,  i 
this  case,  be  delected  to  indiviaual  men 
bers  of  the  sovereign  body.  The  citizen 
of  the  several  sovereign  states  must  in  tb 
first  instance  of  necessity  delegate  to  som 
of  their  own  bodv  the  proper  authorit 
for  making  the  federal  contractor  consd 
tution ;  and  they  must  afterwards  appoic 
persons  out  of  their  own  body,  m  th 
mode  prescribed  by  the  federal  contract 
for  executing  the  powers  intrusted  by  th 
federal  contract  to  persons  so  appointee 
Thus  the  individuals  who  form  the  fed« 
ral  contract  act  therein  severally  as  th 
asents  of  the  sovereign  states  from  whicl 
thejr  receive  their  commission ;  and  th 
individuals  appointed  to  carry  into  efiPec 
the  terms  of  the  federal  contract  are  tii 
ministers  and  agents  of  that  sovereigi 
power  which  is  composed  of  the  severa 
sovereign  states,  which  again  are  com 
posed  of  all  the  citLsens.  By  whateve 
name,  of  President,  Senate,  Hoate  of  Re 
presentatives,  or  other  name,  the  agent 
of  the  sovereign  power  are  denominated 
they  are  only  tiie  agents  of  those  in  whon 
the  sovereign  power  resides. 

When  tl^  sovereign  power  is  so  distri 
buted,  the  question  as  to  the  interpreta 
tion  of  the  fedenl  contract  may  in  practio 
be  more  difficult,  but  in  principle  it  is  tlu 
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No  one  stale  can  be  bonnd  by  the 
interpretation  of  tiie  rest,  for  if  this  were 
onoe  allowed  there  would  be  no  assignable 
limit  to  the  encroachments  of  the  states  ex- 
erciaingsovereign  power  in  theirag:gregate 
capadtj.  It  is  a  dear  consequence  of  the 
natnre  of  the  compact,  whether  the  several 
sorerdgn  powers  are  nations  or  indivi- 
doals,  that  eadi  contracting  power  must 
ezerdae  its  judgment  on  the  interpreta- 
tion of  the  mstniment  to  which  it  is  a 
futjt  and  tiiat  no  interpretation  from 
which  any  power  dissents  can,  oonsistentiy 
with  the  nature  of  the  compact,  bind  that 
power  against  its  will. 

In  the  case  of  complete  dissent  or  dis- 
agreement \n  any  one  power,  the  con- 
tract is,  by  the  very  natore  of  its  terms, 
at  an  end ;  ibr  the  contract  bdng  among 
sovereign  powers,  they  cannot  sererally 
as  such  yield  ohediemx  to  another  sove- 
nignty,  which  results  ftxnn  the  aggr^^- 
tion  of  their  several  sovereign  powers : 
their  acts  in  their  joint  capacity  must  be 
ads  of  complete  consent 

If  the  sovereign  power  in  such  a  fede- 
ral anion  has  delegated  the  power  of  in- 
terpreting the  written  instrument  of  union 
to  certain  judiciary  authorities,  appointed 
under  the  federal  compact  Ibr  the  pur- 
pose of  carrying  its  provisioos  into  emct, 
the  several  sovereign  powers  must  still 
ezerdae,  either  bv  their  legislatures  or 
their  judiciary  authorities,  their  power  to 
judge  of  the  correctness  oif  the  interpret- 
ation, just  as  much  as  if  the  several  so- 
vereign persona,  in  the  case  first  supposed, 
themselves  exercised  the  functions  of  so- 
vereignty in  the  supreme  fbdenl  goveni- 

Wlial  is  commonly  called  the  general 
government  cf  the  United  States  of  North 
America  is  an  example  of  a  Ibderation 
or  federal  government,  or  a  supreme 
ftderal  government  The  contracting 
partiea  were  sovereign  states  (the  sove- 
reicnty  in  each  state  being  hi  the  eitiaens), 
which  in  their  aggregate  capacity  formed 
a  supreme  ftderal  government  The  mi- 
nislers  for  carryiuff  into  effect  the  fMeral 
government  are  me  prerident  and  con- 
greas,  nad  the  judiciary  of  the  United 
States.  By  the  preamble  to  the  constitu- 
tion it  is  in  foot  dedared  that  the  "people 
of  the  United  SUktea"  are  the  contiacttng 


parties.  The  several  states  of  the  union 
are  often  still  called  sovereign  and  inde- 
pendent states,  because  they  retain  all  the 
sovereignty  which  they  liave  not  given 
up,  expressly  or  by  implication,  to  the 
general  government ;  ana  it  is  considered 
Siat  the  chirf  business  of  the  general  go- 
vernment is  to  determine  and  control  the 
relations  of  all  the  confMerated  states  to 
foreign  states,  and  to  make  provision  fbr 
the  general  defence.  In  practice,  however, 
great  difficulties  arise  in  fixing  the  limits 
between  the  sovereignty  of  the  states,  such 
as  it  is,  and  the  powers  of  the  general 
government 

The  fifth  article  of  the  constitution  pro- 
vides that  **  The  congress,  whenever  two- 
thirds  of  both  houses  shall  deem  it  neces- 
sary, shall  propose  amendments  to  tiiia 
constitution,  or,  on  the  application  of  tiie 
legislatures  of  two^thirds  of  the  several 
states,  shall  call  a  convention  for  propoe* 
ing  amendments,  which,  in  dther  case, 
shall  be  valid  to  all  intents  and  purposes, 
as  part  of  this  constitution,  when  ratified 
by  the  legislatures  of  three-fburths  of  the 
several  states,  or  by  conventions  in  three- 
fourths  thereof  as  the  one  or  the  other 
mode  of  ratification  may  be  proposed  by 
the  congress ;  provided,  &c  that  no  state, 
without  its  consent,  shall  be  deprived  of 
its  equal  suffiage  in  the  senate.  From 
this  artide  it  is  dear  that  the  flamers  of 
the  constitution  did  not  fUly  comprehend 
the  nature  of  the  supreme  faieral  govern- 
ment; fbr  it  is  assumed  by  this  artide 
that  the  several  states  may  be  bound  with- 
out their  unanimous  consent,  which  is 
contrary  to  conditions  essentially  implied 
by  the  nature  of  the  union.  This  artide 
involves  also  the  inconsistency  that  the 
soverdgn  in  any  state  may  bind  his  su^ 
oessors:  if  the  case  of  a  fbderation  of  ih- 
dividual  soverdgn  persons  had  been  that 
to  be  provided  for,  the  impossibility  of 
the  provision  would  have  been  apparent; . 
but  the  imposdlnlity  equally  exists  when 
the  contracting  soverdgn  powers  are  re- 
spectivelv  composed  of  many  individuals, 
Ibr  the  abiding  consent  is  still  the  essence 
of  the  union  that  has  been  fbrmed. 

This  is  not  the  proper  place  to  discuss 
the  advantages  and  disadvantages  of  a 
si^reme  federal  ^emment,  nor  to  exa- 
mme  into  its  stability.    That  it  is  necea- 
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flarilj  deficient  in  one  element  of  stability, 
which  defect  arises  from  the  necessity  for 
all  the  consenting  parties  to  ocmtinae  their 
consent,  is  evident :  in  this  respect  it  is 
like  a  partnership  for  an  indefinite  period, 
whic^  may  at  any  time  be  dissolved  by 
any  one  of  die  partners.  Such  a  power, 
wMch  is  incident  to  the  nature  of  the 
partnershi|>,  so  far  from  being  an  objec- 
tion to  it,  IS  a  great  advantage.  So  long 
as  all  the  parties  agree,  they  have  the 
benefit  of  the  union :  when  they  cannot 
agree,  they  take  instead  of  it  the  benefit 
of  the  separation. 

It  is  also  foreign  from  onr  pnipose  to 
consider  what  is  the  tendency,  m  a  onion 
like  that  of  the  United  States,  which  results 
from  the  powers  placed  in  the  hands  of  the 
President  and  Congress  by  the  federal 
compact.  If  such  ^wer  were  placed  in 
such  hands  by  soverei^  persons  originally 
a^erally  sovereign  in  their  respective 
states,  as  in  the  case  first  supposed,  the 
Tigilance  of  these  persons  in  dieir  aggre- 
nte  capacity,  though  somewhat  less  than 
uie  vigilance  of  a  single  sovereign  person, 
would  probably  prevent  any  undue  as- 
sumptions of  power  on  the  part  of  those 
to  whom  they  had  delegated  certain 
fixed  powers.  But  the  &r2ier  the  seve- 
ral sovereigns,  who  in  their  aggregate 
capacity  form  this  federation,  are  re> 
moved  from  those  to  whom  they  dele- 
gate certain  powers,  and  the  more  nu- 
merous are  the  individuals  in  whom 
this  aggregate  sovereignty  resides,  the 
greater  are  the  fitcilities  and  means  of- 
fered to,  and  consequently  the  greater  is 
the  tendency  in,  their  ministers  and 
a^nts  practically  to  increase  those  powers 
with  which  they  may  have  been  intrusted. 
In  their  capacity  of  ministers  and  agents, 
havinff  patronage  at  their  command  and 
the  adminbtration  of  the  revenue,  such 
agents  may  gradually  acquire  the  power 
of  influencing  the  election  of  their  suo- 
oessors,  when  their  own  term  of  office 
is  expired,  and  may  thus  impercepti- 
bly, while  in  name  servants,  become  in 
fiict  masters.  That  there  is  such  a  ten- 
dency to  degenerate  from  its  primitive 
form  in  all  social  organization,  as  there 
is  in  all  organized  bodies  to  be  resolved 
into  their  elements,  seems  no  suffident 
reason  for  not  forming  such  union  and 


deriving  from  it  all  the  advantages  which 
under  given  conditions  it  may  for  an  in- 
definite time  bestow  on  all  the  members 
of  such  federation. 

Those  who  wish  to  examine  into  the 
nature  of  the  North  American  Union  and 
the  party  questions  which  have  arisen  out 
of  the  interpretation  of  the  federal  consti- 
tution may  consult  the  essays  of  Jay, 
Hamilton,  and  Madison  in  the  Federalist^ 
the  Journal  cf  the  Philadelphia  Conven- 
tion,  published  in  1819,  and  Tucker's  Zife 
of  J^ermm  (London,  1836),  where  they 
will  find  ample  reference  to  other  authori- 
ties. 

Federations  of  a  kind  existed  in  an- 
cient times,  such  as  that  of  the  Ionian 
States  of  Asia,  which  assembled  at  the 
Panionium  at  certain  times  (Herodo- 
tus, i.  142);  the  Achsean  confederation 
FAcHJEAN  Confederation];  the  i£to- 
lian  confederation  [^tolian  Confx3- 
debation];  and  the  Lycian  confedera- 
tion which  is  described  by  Strabo  (p.  664). 
The  Roman  i^tem  of  Foederate  States 
(Civitates  Foederatae)  is  another  instance 
of  a  kind  of  confederation ;  but  it  was  of 
a  peculiar  kind,  for  Rome  was  neither  ab- 
solutely sovereign  over  these  states  nor  yet 
associated  with  them  in  a  federation,  as 
now  understood.  The  relationship  be- 
tween Rome  and  the  federate  states  rather 
resembled  the  relation  of  sovereign  and 
subject,  than  any  other,  though  it  was  not 
precisely  that 

A  supreme  fiederal  government,  or  a 
composite  state,  is  distinsuished  by  Austin 
(Prooiwce  ef  Juri^mtaence  determined^ 
rrom  a  system  of  confederated  states:  in 
the  latter  *'each  of  the  several  societies  is 
an  independent  political  society,  and  each 
of  their  several  governments  is  properly 
sovereign  or  supreme."  It  is  easy  to 
conceive  a  number  of  sovereign  powers, 
such  as  the  German  States,  assembliuff  and 
passing  resolutions  which  concern  all  the 
members  of  the  confederacy,  and  yet 
leaving  these  resolutions  to  be  enforced 
in  each  state  bv  its  own  sovereign  power. 
Such  a  union  therefore  differs  essentially 
from  a  supreme  fiaderal  ^vemment, 
which  enforces  its  commands  m  each  and 
all  the  states.  As  to  the  existence  of  a 
written  constitution,  as  it  is  called,  in  the 
one  case,  and  a  mere  compact  in  the  other. 
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thu makes  no  i'jw.'ntial  difference,  for  the 
Ms*!  ecostitiiticm,  as  we  hATe  Bhown,  is 
sereif  arddes  of  agreement,  which  only 
derive  tbeir  efficacy  from  the  continned 
Witt  of  all  the  members  that  contribute 
IB  liKir  aggn^pte  capacity  to  form  the 
wieieign  power  in  such  federation. 

As  to  a  system  of  conftderated  states, 
AatiB  adds:  **  I  betiere  that  the  Ger- 
wan^  Goafederation,  which  has  succeeded 
to  the  ancient  empire,  is  merely  a  system 
of  eoafederaled  states.  I  believe  that  the 
diet  is  merely  an  assembly  of 
from  several  confederated 
bat  severally  independent  ^vemments ; 
liai  the  resoliitioDS  of  the  diet  are  merely 
amdes  of  agreement  which  each  of  the 
6DD&denfeed  governments  qrantaneoosly 
sdspft;  and  that  they  owe  their  legal 
c&ct,  in  each  of  the  compacted  com- 
BiBTiififs  to  laws  and  commands  which 
are  ^fAWiw^  upon  them  b^  its  own  im^ 
aedafte  chief.  I  also  believe  that  the 
Swis  Confederation  was  and  is  of  the 
9sme  nature.  If;  in  the  case  of  the  Grer- 
BiSB  or  of  the  Svriss  Confederation,  the 
bodjof  ooafederated  governments  enibrces 
is  own  resoludoiis,  those  confederated  go- 
^nenunenlB  are  cme  composite  state,  rather 
tbsn  a  system  of  confederated  states.  The 
b«k  of  confederated  ffovemments  is  pro- 
perty sovereign :  and  to  that  aggregate 
and  sovereign  body  each  of  its  constituent 
meaLfacTs  is  properly  in  a  state  of  subjeo- 

FEB  SIMPLE.    [Estate.] 

FEE  TAIL.    [Estate.] 

FEES,  certain  sums  of  money  claimed 
s  their  perquisite  by  official  persons  un- 
6er  die  authority  of  various  acts  of  par- 
hsaBest,  and  by  prescription.  The  right 
ts  fees,  as  well  as  the  amount  payable  in 
sKst  eases  connected  with  the  adminis- 
tntion  of  justice,  has  been  regulated  by 
Kveial  xeeent  statutes. 

Ofioen  demanding  improper  fees  are 
guilty  of  extortion. 

The  rewards  paid  to  barristers  and 
^lystesans,  attorney  and  surgeons,  for 
fbnr  several  services,  are  called  fees, 
vkieh  may  be  recovered  b^  the  two  last- 

A  by  action ;  but  hamsters  and  phy- 

i  cannot  recover  their  fees  by  legal 

3WSHIP  is  an 'establishment 


in  some  alleges  vrhich  entitles  the  holder 
to  a  share  in  its  revenues.  Fellowships 
are  either  oriffinal,  that  is,  part  of  the 
foundation  of  the  original  founder ;  or  in- 
grafted, that  is,  endowed  by  subsequent 
benefectors  of  a  college  idieady  esta- 
blished. Where  the  number  of  fellows 
is  limited  by  the  original  foundation,  new 
fellows  cannot  be  made  members  of  the 
corporate  body  without  a  new  incorpora- 
tion. If  the  number  is  not  limited  by 
the  charter,  it  seems  that  the  corporatimi 
may  admit  new  fellows  as  members,  who 
will  be  subject  to  the  statutes  of  the  ori- 
ginal foundation  in  all  respects.  Gra- 
duates of  each  several  college  are  in 
general  only  eligible  to  fill  a  vacant  fel- 
lowship in  the  establishment,  and  they 
are  elected  after  having  undergone  an 
examination  by  the  master  and  fellows  or 
by  the  master  and  senior  fellows.  But  in 
some  cases  special  rules  which  control 
the  election  prevail,  as  where  the  fellow 
must  be  of  the  blood  of  the  founder,  or 
where  he  must  be  a  native  of  a  particular 
county,  &c.,  and  in  some  few  cases  fellow- 
ships are  open  to  the  graduates  of  several 
colleges;  or  even  the  whole  university. 
In  Downing  College,  Cambridge,  gra- 
duates of  both  universities  are  eligible. 
The  rules  as  to  the  election  of  fellows 
are  prescribed  by  the  founder,  modified 
in  some  cases  by  the  by-laws  of  the 
several  colleges.  Some  fellowships  may 
beheld  by  laymen,  but  in  general  they 
can  be  retained  only  by  persons  already 
in  holy  orders,  or  who  are  ordained  within 
a  specified  time.  Fellowships  are  of  un- 
equal value,  varying  fW>m  30/.  and  less 
to  2502.  a  year  and  upwards,  the  senior 
fellowships  being  in  general  the  most 
lucrative;  but  all  confer  upon  their 
holders  the  right  to  apartments  in  the 
college,  and  certainprivileges  as  to  com- 
mons or  meak.  They  are  in  general 
tenable  for  life,  unless  the  holder  marries, 
or  inherits  estates  which  afford  a  larger 
revenue,  or  accepts  one  of  the  livings  be- 
lonsing  to  the  college  which  cannot  be 
held  with  a  fellowship.  The  condition 
of  celibacy  is  attached  to  all  fellowships, 
but  it  is  not  peculiar  to  them;  for  in- 
stance, by  the  statutes  of  the  founder  of 
Harrow  school,  the  head  master  ought  to 
vacate  his  mastership  upon  marriage,  just 
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■s  in  the  case  of  a  feUowship.  The  col- 
lege liTingB  are  conferred  upon  the  fel- 
lows, who  in  general  have  the  option  of 
taking  them  in  order  of  seniority. 

FELO-DE-SE  (a  felon  of  himself)  is 
a  person  who,  being  of  sound  mind  and 
of  the  age  of  discretion,  deliberately 
causes  his  own  death ;  and  also  in  some 
cases,  where  one  maliciously  attempts  to 
kill  another,  and  in  pursuance  of  such 
attempt  unwillingly  kills  himself  he  is 
adjudged  a  felo-de-se.  (1  Hawkins,  P,  C, 
c  27, 1 4.)  When  the  deceased  is  found  b^ 
the  coroner  and  jury  a  felo-de-se,  all  his 
chattels,  real  and  personal,  are  forfeited 
to  the  crown,  though  they  are,  we  beliere, 
usually  restored  upon  payment  of  mode- 
rate f^  It  follows  from  this  rule  as 
to  forfdture,  that  a  will  made  by  a  felo* 
de-ee  is  void  as  to  his  personal  estate, 
though  not  as  to  his  real  estate,  nor  is  his 
wife  barred  of  her  dower.  Formerly  he 
was  buried  in  the  highway  with  a  stake 
driven  through  his  body.  These  laws, 
so  higldy  repugnant  to  the  feelings  of 
humanity,  being  a  punishment  to  the  sur- 
viving relatives  of  the  deceased,  caused 
juries  in  general  to  find  that  the  deceased 
was  not  of  sound  mind ;  and  b^  4  Geo. 
IV.  c  52,  the  legislatore  so  far  yielded  to 
the  popular  and  herein  the  better  opinion, 
as  to  abolish  the  former  i^ominioos 
mode  of  burial,  and  to  provide  that  a 
fel€hde-fle  shall  be  privately  interred  at 
night  in  the  burial-ground  in  which  his 
remains  might  by  law  have  been  interred 
if  the  verdict  of  felo-de-se  had  not  been 
found  against  him. 

FELONY,  in  the  general  acceptation 
of  the  English  law,  comprises  every 
species  of  crime  which  occasioned  at  com- 
mon law  the  forfeiture  of  lands  or  goods, 
or  boUi,  and  to  which  a  capital  or  other 
punishment  might  be  superadded,  accord- 
ing to  the  degree  of  guilt  Various  de- 
rivations of  the  word  have  been  suggested. 
Sir  Henry  Spelman  supposes  that  it  may 
have  come  from  the  Teutonic  or  6er^ 
man^  (fief  or  feud)  and  hn  (price  or 
value),  or  fh>m  the  Saxon  feelem  to  fiiU 
or  offend.  Capital  punishment  by  no 
means  enters  into  the  true  definition  of 
felony ;  but  the  common  notion  of  felony 
has  been  so  generally  connected  with  that 
of  capital  punishment,  that  law-writers  { 


have  found  it  difficult  to  separate  them :  b- 
deed,  this  uoCion  acquired  such  force,  that 
if  a  statote  made  any  new  offence  fislonv, 
the  legal  implication  was  that  it  should 
be  punished  with  death.  The  numbco'  of 
offences,  however,  to  which  this  punish- 
ment is  affixed  by  the  law  of  England  is 
now  very  small ;  and  several  statutes  have 
beenlately  pBS8ed(l  Victc.84,85,86,&c.) 
founded  upon  the  principle  that  the  pun- 
ishment of  death  should  oul^  be  inflicted 
for  crimes  accompanied  with  violence. 
Thus  c.  84  substitutes  the  punishment  of 
transportation  for  that  of  death  in  those 
cases  where  death  might  still  be  inflicted 
for  forgery ;  c  85  materially  lessens  the 
severi^^  of  the  punishment  of  offences 
against  the  person ;  c.  86  enacts  that  bui^ 
glary  unaccompanied  with  violence  shall 
no  longer  be  punished  capitally,  and  pro- 
vides that,  so  for  as  the  offence  of  bur- 
glary is  concerned,  the  night  shall  be 
considered  to  commence  at  nine  in  the 
evening  and  to  conclude  at  six  in  the 
morning ;  c  87  mitigates  the  punishment 
attending  the  crimes  of  robbery  and  steal- 
ing firom  the  person ;  c.  88  renders  piracy 
punishable  with  death  only  when  murder 
is  attempted ;  c.  89  regulates  tiie  punuh- 
ment  for  the  crime  of  arson ;  c.  90  miti- 
gates the  punishment  of  transportation  fi^ 
life  in  certain  cases;  and  c.  91  abolishes 
the  punishment  of  death  in  the  cases  there 
specified.  Great  numbers  of  ofiencea 
were  formally  liable  to  this  severe  punish- 
ment The  word  felony  is  now  used 
very  vaguely,  and  it  has  long  been  em- 
ploved  to  signify  the  degree  of  crime 
rather  than  the  penal  consequences.  It 
is  sufficient  here  to  state  generally,  that 
murder,  manslaughter,  felo-de-se,  rob- 
bery, arson,  burglary,  offences  against  the 
coin,  &c.,  are  considered  and  classed  as 
felonies.    [Law,  Criminal.] 

Besides  the  special  punishment  affixed 
to  his  crime  by  the  law,  a  felon  upon  con- 
viction forfeited  the  rents  and  profits  of 
his  lands  of  inheritance  during  hk  life  to 
the  king  (which  are  now  usually  com- 
pounded for),  and  also  all  his  goods  and 
chattels  absolutely ;  and  as  attainder  of 
felony  caused  corruption  of  blood,  his 
lands,  except  of  gavelkind  tenure,  es- 
cheated to  the  lord  of  the  fee.  This  last 
consequence,  however,  was  taken  away 


PBOPPMENT- 


[15] 


FEOFFMENT. 


by  nL  54  Geo.  III.  c  145,  which  en- 
adsi  tkt,  except  for  txeaaoa  or  mnrder, 
09npdQB  of  blood  ahoold  not  follow  ttr 
Ma;  ud  as  difficulties  might  some- 
dflkes  ooenr  m  tracing  deaceut  through 
a  aieesior  vbo  had  been  attainted,  it 
ni,l7the3&4Will.  IV.  c  108,  §  lO, 
fgactedthttdseent  may  be  traced  through 
Dj  posnt  vho  ihall  have  heen  attainted 
be&re  sncfa  dewent  shall  have  taken 
pbce.  [Attaucder  ;  Dbscxnt  ;  £»- 
OOUT;  FoiJEiTUUE.3 

Hie  distiDetiQn  formerly  made  between 
S^j  vidi  and  withqat  benefit  of  clergy 
isenhiaed  m  &nbfit  of  C1.EBOT. 

FEME  COVERT.    [Wire.] 

FQffiSOLE.    [Wire.] 

FEOa   [Fecdai.  Ststem.] 

FEOFFEE.     Fbovfxknt.J 

FEOFFMENT  is  that  mude  of  eon- 
Tmng  the  property  in  lands  or  corporeal 
b^edituMnts  in  pcaaearaou  where  the 
bad  paaes  by  tivery  in  deed,  u  e.  actual 
ddirefy  of  a  Dortion  of  the  land,  as  a 
cv%  «-  a  tail ;  or  where,  the  parties 
boi^  GB  the  land,  the  feoffor  expressly 
lives  it  to  the  feoffee.  Uverj  m  law 
«r  vithin  Tiew,  is  when,  the  parties  being 
vi^si^t  of  the  land,  the  feoffor  refers 
s>  (^  aad  g^Tcs  it  to  the  feoffee.  A  feoff- 
Bffit  vae  the  earliest  mode  of  conveying 
ral  bereditaments  in  possession  known 
to  tbe  eommon  lav.  A  ^rant,  which 
vas  in  iostmment  in  writing,  was  the 
Qode  oKd  when  lands  subject  to  an  exist- 
i^  e^te  of  freehold,  and  when  rents  or 
«£er  meorporeal  hereditaments  incapa- 
"As  from  their  nature  of  being  the  sab- 
JKH  of  lirery,  were  transferred.  The 
tsB  CKjffiaent  is  evidently  of  feudal 
visits  Latinised  form  being  feoffia- 
KBtDiB,  from  fendare  or  infiudare^  to 
0^  to  mye  a  feud;  he  who  con- 
^theftndor  fief  is  the  feoffor,  and  he 
vboreedresitthefeofiee.  This  mode  of 
mTeyaaoe  is  commoo  to  all  nations  m 
nideagct.  (Gilbert,  Ten.  386.)  It  pre- 
^lilcd  amoi^  the  Anglo-Saxons*  who 
|i<epQBBeflsion  by  the  ddivery  of  a  twig 
V  a  tsrf,  a  mode  sdll  common,  particn- 
hrlT  m  die  admtsnon  of  tenants  of  copy- 
Elands.  The  form  of  an  ancient 
feoftneat  was  tcit  concise.  There  is  a 
<scpj  of  one  in  the  Appendix  to  the  2nd 
^.  (^fiiadatooe's  CommaiUmu,  No.  1. 


The  essential  part  of  this  mode  of  con- 
▼ejrauce  is  the  delivery  of  possession,  or, 
as  it  is  technically  called,  livery  of  seisin. 
In  former  times  land  was  frequently  con- 
veyed without  any  deed  or  writing,  by 
simple  delivery.  Sobseqneatljr  it  became 
the  custom  to  have  a  written  instrument 
called  the  charter  or  deed  [of  feoffinent, 
which  declared  the  intention  of  the  parties 
to  the  oonvmnce.  But  now,  since  the 
Statute  of  Frauds  (29  Car.  II.  §  3),  a 
written  instrument  is  neoessanr.  StiU 
however  the  land  passes  by  the  hvery,  for 
if  a  deed  of  feomnent  is  made  without 
livery,  an  estate  at  will  only  passes: 
though  if  livery  is  made,  and  the  deed 
does  not  express  that  the  land  is  conveyed 
to  the  feofiee  and  his  heirs,  an  estate  for 
the  life  of  the  feofiee  only  will  pass.  No 
less  estate  than  an  estate  of  fireehold  can 
pass  by  a  feofiinent  with  livery,  die  livery 
being  in  feet  the  investiture  with  the  free- 
hold. 

Livery  of  seinn,  of  both  the  kinds  pre- 
viously mentioned,  was  at  first  performed 
in  the  presence  of  the  freeholders  of  the 
neighbourhood,  vassals  of  the  feudal  lord ; 
because  anv  dispute  rehiting  to  the  firee- 
hold was  dedid<Ml  before  them  as  pares 
curiie,  **eanals  of  the  court,"  of  the  lord 
of  the  fee.  %ut  afterwards,  upon  the  decay 
of  the  feudal  system,  the  livery  was  made 
in  ;the  -presence  of  anv  witnesses;  and 
where  a  deed  was  used,  the  livery  was 
attested  by  those  who  were  present  at  it 

Livery  in  deed  may  be  made  by  the 
feoffor  or  his  attornev  to  the  feoffee  or  his 
attorney.  When  lands  lie  in  several 
counties,  as  many  liveries  are  necessary ; 
and  where  lands  are  out  on  lease,  there 
must  be  as  many  liveries  as  there  are 
tenants,  for  no  livery  can  be  made  with* 
out  the  consent  of  the  tenant  in  possession, 
and  the  consent  of  one  will  not  bind  the 
rest.  But  livery  in  law  or  within  view 
can  only  be  given  or  taken  by  the  parties 
themselves,  though  lands  in  several 
counties  may  pass  if  they  all  be  within 
view.  Livery  of  this  nature  requires  to 
be  perfected  by  subsequent  entry  in  the 
lifetime  of  the  feoffor.  Formerly,  if  the 
feo^e  durst  not  enter  for  fear  of  his  life 
or  bodily  harm,  his  claim,  made  yearly 
in  the  form  prescribed  by  law,  and  called 
oontinnal  claim,  would  preserve  his  right 
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The  security  of  property  oonaequent  upon 
the  progress  of  dvilization  luiving  ren- 
dered tms  exception  unnecessary,  it  was 
abolished  by  the  recent  Statute  of  Limit- 
ations, 3  &  4  Will.  IV.  c.  27,  §  11. 

Since  the  Statute  of  Uses  [Uses]  has 
introduced  a  more  convenient  mode 
of  conveyance,  feoffments  have  been 
rarely  used.  Corporations  usually  con- 
vey their  own  estates  by  feoffinent, 
in  consequence  of  the  supposition  that 
a  corporate  body  cannot  stand  seised 
to  a  use,  though  it  seems  that  this  doc- 
trine only  applies  to  the  case  of  lands 
being  convey^  to  a  corporation  to  the 
use  of  others.  (Gilbert  On  Uges,  Sugd. 
td.  7  note.)  Where  the  object  to  be  atr 
tained  was  the  destruction  of  contingent 
remainders  or  the  discontinuance  of  an 
estate  tail,  or  the  acquirement  of  a  fee  for 
the  purpose  of  levying  a  fine  or  suffering 
a  recovery,  a  feofihient  was  usually  em- 
ployed. Such  indeed  was  the  efficacy 
attributed  to  this  mode  of  oonvevanoe  by 
the  early  law  writers,  that  where  the 
feoffor  was  in  possession,  however  un- 
founded his  titie  might  be,  vet  his  feoff- 
ment passed  a  fee ;  voidable,  it  is  true, 
by  the  ri^htfUl  owner,  but  which  by  the 
lapse  of  tune  mi^t  become  good  even  as 
against  him.  Being  thus  supposed  to 
operate  as  a  disseisin  to  the  rightful 
owner,  it  was  thought  till  recentiy  that  a 
person  entitied  to  a  term  of  years  might 
by  making  a  feofi&nent  to  a  stranger  pass 
a  fee  to  him,  and  then  by  levying  a  fine 
acquire  a  tide  by  non-claim.  This  doc- 
trine led  to  very  considerable  discussion, 
and  though  strictiy  accordant  to  the  prin- 
ciple of  the  old  law,  it  has  been  over- 
riUed.  The  whole  state  of  the  question 
may  be  found  in  Mr.  Knowiei^s  cele- 
brated argument  in  Taylor  dem.  Atkins 
V.  Horde ;  1  Burr.  60,  Doe  dem.  Mad- 
dock  o.  Lynes,  3  B.  &  C.  382 ;  : Jerritt  v, 
Wrace,  3  Price,  575 ;  1  Sanders,  Uteg, 
40  (4th  ed.)  ;  1  Preston,  Cmw.  32  (2nd 
ed.) ;  and  4  Bythewood,  Cono,  ( Jarman's 
edit)  117. 

The  owner  of  lands  of  raivelkind  tenure 
may  convey  them  by  feonment  at  the  age 
of  fifteen ;  and  therefore  in  such  cases, 
which  are  rare,  a  feoffinent  is  still  re- 
sorted to. 

FEOFFOR.    [Feoffment.] 


FERRY,  an    exclusive  privilege    by 
prescription  or  the  king's  grant  for  the 
carriage  of  horses  and  men  acroas  a  river 
or  arm  of  the  sea  for  reasonable  toll. 
The  owner  of  a  ferry  cannot  suppress  it 
and  put  up  a  bridge  in  its  stead  without  a 
licence ;  but  he  is  bound  to  keep  it  always 
in  repair  and  readiness,  with  expert  men, 
and  reasonable  toll,  for  neglect  of  which 
he  is  liable  to  be  punished  by  indictment. 
If  a  ferry  is  erected  so  near  to  an  ancient 
ferry  as  to  draw  away  its  custom,  it  is  a 
nuisance  to  the  owner  of  the  old  one,  for 
which  the  law  will  sive  him  remedy  by 
action.    The  ferry  is  in  respect  of  the 
landing-place,  and  not  of  the  water,  and 
in  every  ferry  the  land  on  both  sides 
ought  originally  to  have  beloneed  to  the 
same  person,  otherwise  he  coula  not  have 
mnteA  the  ferry.     (13  Vin.  Abr,  208.) 
But  as  all  existmg  rerries  are  of  great 
antiquity,  and  generally  connect  roads 
abutting  on  eacn  side  of  the  water,  the 
original  unity  of  possession  is  mere  matter 
of  curiosity.    A  fernr  is  considered  as  a 
common  highway.   (3  Blackstone,  Com. ; 
13  Viner,  Ahr,  208.) 

FEUD.    [Feudal  System.] 

FEUDAL  SYSTEM.  In  treating  of 
this  subject  we  shall  endeavour  to  pre- 
sent a  concise  and  clear  view  of  the  prin- 
ciples of  what  is  called  the  feudal  system* 
to  indicate  the  great  stages  of  its  history, 
especially  in  our  own  country,  and  to 
state  briefly  the  leading  considerations  to 
be  taken  into  account  in  forming  an  es- 
timate of  its  influence  on  the  civmzation 
of  modem  Europe. 

The  essential  constituent  and  distin- 
guishing  characteristic  of  the  species  of 
estate  called  a  fend  or  fief  was  irom  the 
first,  and  always  continued  to  be,  that  it 
was  not  an  estate  of  absolute  and  inde- 
pendent ownership.  The  property,  or 
dominivm  directum,  as  it  was  called,  re- 
mained in  the  grantor  of  the  estate.  The 
person  to  whom  it  was  granted  did  not 
become  its  owner,  but  only  its  tenant  or 
holder.  There  is  no  direct  proof  that 
fieft  were  originally  resumable  at  plea- 
sure, and  Mr.  Hallam,  in  his 'State  of 
Europe  during  the  Middle  Ages,'  has  ex- 
pressed his  doubts  if  this  were  ever  the 
case;  but  the  position,  as  he  admits,  is 
laid  down  in  almost  every  writer  on  the 
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&Bhl  mtan,  nd,  if  not  to  be  made  out 
bf  13T  dedsiTe  instuioes,  it  is  at  least 
er^  supported  not  only  by  general 
CGEsderatkss  of  probability,  but  also  b^ 
ictt  iodkainre  bctk.  This  however  u 
ist  otenaL  It  is  not  denied  that  the 
ief  Tis  at  one  time  lerocable,  at  least  on 
;le  death  of  tbe  grantee.  Jn  teodyine  it. 
'Jiefbfiife^  be  had  received  not  an  absolute 
pft.  bot  only  a  loan,  or  at  most  an  estate 
fer  bis  own  life. 

Ttjs  bong  established  as  the  true 
cbraettrof  a  piimitiTe  fead  or  fief;  may 
perh^B  threw  some  light  apon  the  much 
cispirted  dymolagy  and  true  meaning  of 
:fe  TonL  FaidMm  has  been  derived  by 
nae  from  a  Latin,  by  others  from  a 
Testtnic  loot  The  principal  Latin  on- 
gss  propoMd  are  fadua  (a  treaty)  and 
f^  i&iih).  The  supposition  of  the 
tnasfonnation  of  either  of  these  into 
^fodam  seems  mtsmqxjtted  by  any  proof. 
Thcsedemxtioos,  m  &ct,  are  hardly  bet- 
^  tiisa  another  resolution  of  the  puzzle 
^  has  been  gravely  offered,  namely, 
1^  feodnm  is  a  irord  made  up  of  the 
initial  letters  of  the  words  *<fideli8  ero 
cbiqoe  domino  vero  meo."  The  chief 
Tesioiac  etymologies  proposed  have  been 
ft«a  the  old  German  /mda,  the  Danish 
.>»^  or  tbe  modem  German  vehd,  all 
EKsdng  battle-fend,  or  ^SKOsion ;  and 
^  /<  or  /ee,  whie^  it  is  sud  signifies 
'^  or  pay  for  service,  combined  with 
<^  or  odh,  to  which  the  signification  of 
pxwoo  or  property  is  assigned.  But, 
a  Sr  Pnnds  Palgnve  has  well  re- 
■oW,  "upon  all  the  Teutonic  etymo- 
i«€s  it  is  solBcient  to  observe,  that  the 
B^one  are  contradicted  by  the  practice 
of  te  Tentooic  tongnes-a  Fofd,  'or  fief, 
Kut  called  fajsndi  a  name,  or  by  any 
Mae  appnachmg  thereto,  in  any  Teu- 
^  or  Godiic  language  wluOever." 
'^W<  o»d  lUugtrtUvms  to  RUt  and 
Pngrm  ef  Eag.  Cohl,  p.  ocviL)  Lehn 
arsonie  cognate  form  is  the  only  corre- 
^<3Kihi|  Teutonic  term ;  Laen  in  Anglo- 
^^  lea  m  Danish,  Leen  in  Swedish, 
>e.  AU  these  words  properly  rignify 
ttesanethinj  that  is  expressed  by  our 
■odem  English  form  of  the  same  ele- 
Be&t,  Lm;  a  loan  is  the  onl]f  name  for 
^^ or fiefm  all  the  Teutouie  tongues. 
^  thea  is  fud  or  Jirff  Palgiave 
Toun. 


doubts  if  the  word  Feudum  ever  existed. 
The  true  word  seems  to  be  Fevdum  (not 
distinguishable  from  Feudum  in  old  writ- 
ing), or  ffftnm,  Fiev  or  Fi^  (Latinised 
into  FevodiuiHf  which  some  contracted 
into  Fetdum^  and  others,  by  omitting  the 
Vj  into  Feodum)  he  conceives  to  be  Fitrf^ 
or  Pftitrf,  and  that  again  to  be  a  collo- 
quial abbreviation  of  Emphyteusis,  pro- 
nounced Emphvtefsis,  a  well  Known  term 
of  the  Roman  imperial  law  for  an  estate 
granted  to  be  held  not  absolutely,  but 
^ith  the  ownership  still  in  the  grantor 
and  the  usufruct  only  in  the  hands  of  the 
grantee.  It  is  certain  that  emphyteusis 
was  used  in  the  middle  ages  as  synony- 
mous with  Precaria  (an  estate  held  on  a 
precarious  or  uncertiun  tenure) ;  that  pre- 
carife,  and  also  prscstitse,  or  pnestari« 
(literally  loans),  were  the  same  with 
Heneficia ;  and  that  Benefioia  under  the 
emperors  were  the  same  or  near  the  same 
as  fiefik  [Ben£ficium,]  (See  these  posi- 
tions also  established  in  Palgrave,  «l 
supra,  cciv.-ccvi.)  It  may  be  added 
thiat  die  word  Feu  is  still  in  familiar  use 
in  Scotland  for  an  estate  held  only  for  a 
term  of  years.  The  possessor  of  such  an 
estate  is  called  a  Feuar,  Many  of  these 
feus  are  held  for  99  years,  some  for  999 
years.  A  rent,  or  feu-4uty,  as  it  is  called, 
18  always  paid,  as  in  the  case  of  a  lease 
in  England;  but,  although  never,  we 
believe,  merely  nominal,  it  is  often  ex- 
tremely trifling  in  proportion  to  the 
value  of  the  property.  In  Erskine's 
'  Principles  of  the  Law  of  Scotland,'  in 
the  section  "On  the  several  kinds  of 
Holding"  (book  ii.  tit  4),  we  find  the 
following  passage  respecting  feu-holding, 
which  may  be  taken  as  curiously  illus- 
trating the  derivation  of  fief  that  has  just 
been  quoted  fW>m  another  writer: — "It 
has  a  strong  resemblance  to  the  Koman 
Emphyteusis,  in  the  nature  of  the  right, 
the  yearly  duty  payable  by  the  vassal, 
the  penalty  in  the  case  of  not  punctual 
payment,  and  the  restraint  frequently 
laid  upon  vassals  not  to  alien  without  the 
superior's  consent**  As  for  the  English 
term  Fee,  which  is  generally,  if  not 
universally  assumed  to  be  the  same  word 
with  fief  and  feud  (and  of  which  it  may 
be  the  abbreviated  form,  as  we  minr  infer 
from  the  words  "feoffor,"  -inffeoflf"  an4 
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"feoffinent'Oy  it  would  be  easy  enooffh 
to  show  how,  supposing  that  notion  to  be 
correct,  it  ma^  have  acquired  the  meaning 
which  it  has  in  the  expressions  &e«imple» 
fee-tul,  &c. 

The  origin  of  the  sjrstem  of  fends  has 
been  a  fertile  subject  of  speculation  and 
dispute.  If  we  merely  seek  for  the  ex- 
istence of  a  kind  of  landed  tenure  resem- 
bling that  of  the  fief  in  its  essential  prin- 
ciple, it  is  probable  that  such  may  be  dis- 
covered in  various  ages  and  parts  of  the 
world.  But  feuds  alone  are  not  the 
feudal  system.  They  are  only  one  of  the 
elements  out  of  which  that  sjrstem  grew. 
In  its  entireness,  it  is  certain  that  the 
feudal  system  never  subsisted  anjywhere 
before  it  arose  in  the  middle  ages  m  those 
parts  of  Europe  in  which  the  Germanic 
nations  settiea  themselves  after  the  sub- 
version of  the  Roman  empire. 

Supposing  feud  to  be  the  same  word 
with  the  Roman  emphyteons,  it  does  not 
fellow  that  the  Germanic  nations  bor- 
rowed the  notion  of  this  species  of  tenure 
from  the  Romans.  It  is  perhaps  more 
probable  that  it  was  the  common  ferm  of 
tenure  among  them  before  thdr  settie- 
ment  in  the  Roman  provinces.  It  is  to 
be  observed  that  the  emphyteusis,  the 
precaria,  the  beneficium,  only  subsisted 
under  the  Roman  scheme  of  polity  in 
particular  instances,  but  they  present 
themselves  as  the  very  genius  of  the 
Germanic  scheme.  What  was  only  oc- 
casional under  the  one  became  general 
under  the  other.  In  other  words,  if  the 
Romans  had  feuds,  it  was  their  Germanic 
conquerors  who  firat  established  a  system 
of  feuds.  They  probably  estabushed 
such  a  system  upon  their  first  setUement 
in  the  conooered  provinces.  The  word 
feudnm  inoeed  is  not  found  in  any 
writing  of  earlier  date  than  the  beginning 
of  the  eleventh  century,  althoDgh,  as  Mr. 
Hallam  has  remarked,  the  words  feum 
and  fmmmy  which  are  evidentiy  the  same 
with  feudum,  occur  in  several  charters  of 
the  preceding  century.  But,  as  we  have 
shown,  feudum  or  feud,  in  all  probability, 
was  not  the  Teutonic  term.  ^  Can  it  be 
doubted,"  asks  Mr.  Hallam,  "that  some 
word  of  barbarous  original  must  have 

f  wered,  in  the  vernacular  languages, 
he  Latin  benefidum  ?"    There  is  rear 


son  to  believe,  as  we  have  seen,  that  thif 
vernacular  word  must  have  been  ZeAn, 
or  some  cognate  ferm,  and  that  feud  was 
merely  a  corrupted  term  of  the  Roman 
law  which  was  latterly  applied  to  denote 
the  same  thing. 

We  know  so  little  witii  certunt^  re- 
specting the  original  institutions  of  the 
Germanic  nations,  that  it  is  imposrible  to 
say  how  much  they  may  have  brought 
with  them  from  their  northern  forests,  or 
how  much  they  may  have  borrowed  fh>m 
the  imperial  polity,  of  the  other  chief 
element  which  enters  into  the  system  of 
feudalism,  the  connection  subsirang  be- 
tween the  grantor  and  the  grsntee  of  the 
flef,  the  person  having  the  property  and 
the  person  having  the  usnxrnct,  or,  as 
they  were  respectively  designated,  the 
suxerain  or  loro,  and  the  tenant  or  vassal. 
Tenant  may  be  considered  as  the  name 
given  to  tiie  latter  in  reference  to  the 
particular  nature  of  his  right  over  the 
land ;  vassal,  that  denoting  the  particular 
nature  of  his  personal  connection  with 
his  lord.  The  fermer  has  been  already 
explained ;  the  consideration  of  the  latter 
introduces  a  new  view.  By  some  writers 
the  feudal  vassals  have  been  derived 
from  the  coMtfef,  or  officers  of  the  Roman 
imperial  household  [Count]  :  by  others 
from  the  eandUs^  or  companions,  men- 
tioned by  Tacitus  (German.  13,  &c.)  as 
attending  upon  each  of  the  German  chiefe 
in  war.  The  latter  opinion  is  ingeniously 
maintained  by  Montesquieu  (xxx.  3). 
One  feet  appears  to  be  certain,  and  is  of 
some  importance,  namely,  that  the  ori- 
ginal vassal!  or  vassi  were  merely  noble- 
men who  attached  themselves  to  the  court 
and  to  attendance  upon  the  prince,  with- 
out necessarily  holding  any  landed  estate 
or  beneficium  by  royal  grant  In  this 
sense  the  words  occur  in  the  early  part 
of  the  ninth  century.  Vassal  has  been 
derived  from  the  Celtic  oimu,  and  from 
the  German  mM^  whidi  are  probably 
the  same  word,  and  of  both  of  which  the 
original  signification  seems  to  be  a  helper, 
or  subordinate  associate,  in  labour  of  any 
kind. 

If  the  vassal  was  at  first  merely  the 

associate  of  or  attendant  upon  his  lord, 

nothbff  could  be  more  natural  than  that, 

I  when  tne  lord.came  to  have  land  to  give 
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awaj,  he  should  most  frequently  bestov 
it  upon  his  Tassals,  both  as  a  reward  for 
their  past  and  a  bond  bv  which  he  might 
secure  their  futore  semces.  If  the  pecu- 
liar form  of  tenure  constitudng  the  fief 
or  leho  did  not  exist  before,  here  was  the 
very  case  which  would  suggest  it.  At  all 
events,  nothing  could  be  more  perfectly 
adi^ited  to  the  circumstances.  The  Tas- 
sal  was  entitled  to  a  recompense ;  at  the 
same  time  it  was  not  the  interest  of  the 
lord  to  sever  their  connexion,  and  to 
allow  him  to  become  independent;  pro- 
bably that  was  as  little  the  desire  of  the 
vassal  himself;  he  was  conveniently  and 
approDziately  rewarded  therefore  by  a 
fiei;  that  is,  by  a  loon  of  land,  the  profits 
ofwhidiwere  left  to  him  as  entirely  as 
if  he  had  obtained  the  ownership  of  the 
land,  but  his  precarious  and  revocable 
tenure  of  which,  at  the  same  time,  kept 
him  bound  to  his  lord  in  the  same  de- 
pendence as  before. 

Here  then  we  have  the  union  of  the 
feud  and  vassalage — two  things  which 
remained  intimately  and  inseparably 
combined  so  long  as  the  feudal  system 
existed.  Nerertheless  they  would  appear, 
as  we  have  seen,  to  have  been  originally 
unite  distinct,  and  merely  to  have  been 
thrown  into  combination  by  cireum- 
stances.  At  first  it  is  probable  that,  as  there 
were  vassals  who  were  not  feudatories, 
80  there  were  feudatories  who  were  not 
vasials.  Bat  very  soon,  when  the  advan- 
tage of  the  association  of  the  two  charac- 
ters came  to  be  perceived,  it  would  be  es- 
tablished as  essential  to  the  completeness 
of  each.  Every  vassal  would  receive  a 
&d,  and  every  person  to  whom  a  fief  was 
granted  would  beoome  a  vassaL  Thus  a 
vassal  and  the  holder  of  a  fief  would 
come  to  signify,  as  they  eventually  did, 
ooe  and  the  same  thing. 

Fie&,  as  already  intimated,  are  generally 
supposed  to  have  been  at  first  entirely  pre- 
canous,  that  is  to  say,  resumable  at  any 
time  at  the  pleasure  of  the  grantor.  But 
if  this  state  of  thmgs  ever  existed,  it  pro- 
bably did  not  last  long.  Even  fh>m  the 
first  it  is  most  probable  that  many  fiels 
were  granted  for  a  certain  term  of  years 
or  for  life.  And  in  those  of  all  kinds  a 
substitute  fi)r  the  original  precariousness 
of  the  tenure  was  soon  found,  which,  while 


it  equally  secured  the  rights  and  interests 
of  the  lord,  was  much  more  honourable 
and  in  every  way  more  advantageous  for 
the  vassal.  This  was  the  method  of  at- 
tachiug  him  by  certain  oaths  and  solemn 
forms,  which,  besides  their  force  in  a  re- 
ligious point  of  view,  were  so  contrived 
as  to  appeal  also  to  men's  moral  feelings, 
and  which  therefore  it  was  accounted  not 
only  impious  but  in&mous  to  violate. 
The  relation  binding  the  vassal  to  his 
lord  was  made  to  wear  all  the  appearance 
of  a  mutual  interchange  of  benefits, — of 
bounty  and  protection  on  the  one  hand, 
of  gratitude  and  service  due  on  the  other ; 
and  so  strongly  did  this  view  of  the  mat- 
ter take  possession  of  men's  minds,  that 
in  the  feudal  ages  even  the  ties  of  natural 
relationship  were  looked  upon  as  of  in- 
ferior obligation  to  the  artificial  bond  of 
vassalage. 

As  soon  as  the  podtion  of  the  vassal 
had  thus  been  made  stable  and  secure, 
various  changes  would  graduallv  intro- 
duce themselves.  The  va^al  would  begin 
to  have  his  fixed  rights  as  well  as  his 
lord,  the  oath  which  he  had  taken  mea^ 
suring  and  determining  both  these  rights 
and  his  duties.  The  relation  between  the 
two  parties  would  cease  to  be  one  whoUv 
of  power  and  dominion  on  the  one  hand, 
and  of  mere  obligation  and  dependence 
on  the  other.  If  the  vassal  jperformed 
that  which  he  had  sworn,  notmng  more 
would  be  required  of  him.  Any  attempt 
of  his  lord  to  force  him  to  do  more  would 
be  considered  as  an  injustice.  Their  con- 
nexion would  now  assume  the  appearance 
of  a  mutual  compact,  imposing  corre* 
spending  obli^tions  upon  both,  ^  and 
making  protection  as  much  a  duty  in  the 
lorcL  as  gratitude  and  service  in  the 
vaaad. 

Other  important  changes  would  follow 
this  fundamental  change,  or  would  tike 
place  wMle  it  was  advancing  to  comple* 
tion.  After  the  fief  had  come  to  be  gene- 
rally held  for  lifo,  the  next  step  wo«  be 
for  the  eldest  son  usually  to  succeed  his 
fother.  His  right  so  to  succeed  would 
next  be  established  by  usa^.  At  a  later 
stage  fieft  became  descendible  in  the  col- 
lateral as  well  as  in  the  direct  line.  At 
a  still  hiter,  they  became  inheritable  b^ 
females  as  well  as  by  males.  There  is 
C2 
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mach  difference  of  opinion,  however,  as 
to  the  dates  at  which  these  sereral 
changes  took  place.  Some  writers  con- 
ceive that  fiefs  first  became  hereditary  in 
France  under  Charlemagne ;  others,  how- 
ever, with  whom  Mr.  Hallam  agrees, 
maintain  that  there  were  hereditary  fiefs 
under  the  first  race  of  French  kings.  It 
is  supposed  not  to  have  been  till  £e  time 
of  the  first  Capets  in  the  end  of  the  tenth 
century  that  the  right  of  the  son  to  suc- 
ceed the  father  was  established  by  law  in 
France.  Conrad  IL,  sumamed  the  Salic, 
who  became  emperor  in  1024,  is  gene- 
rally believed  to  have  first  established  the 
hereditary  character  of  fiefs  in  Germany. 

Throughout  the  whole  of  this  progres- 
sive development  of  the  system,  however, 
the  original  nature  of  the  fief  was  never 
forgotten.  The  ultimate  property  was 
still  held  to  hs  in  the  lord;  and  that  fact 
was  very  distinctly  signified,  not  only  by 
the  expressive  language  of  forms  and 
symbols,  but  by  certain  liabilities  of  the 
tenure  that  gave  still  sharper  intimation 
of  its  true  character.  Even  af^r  fiefb 
became  descendible  to  heirs  in  the  most 
oomprehensive  sense,  and  by  the  most 
fixed  rule,  every  new  occupant  of  the  es- 
tate had  still  to  make  solemn  acknowledg- 
ment of  his  vassalage,  and  thus  to  obtain, 
as  it  were,  a  renewal  of  the  grant  from 
the  lord.  He  became  bound  to  discharge 
all  services  and  other  dues  as  fully  as  the 
first  grantee  had  been.  Above  all,  in 
certain  circumstances,  as,  for  example,  if 
the  tenant  committed  treason  or  felony, 
or  if  he  left  no  heir,  the  estate  would  still 
return  by  forfeiture  or  escheat  to  the 
lord,  as  to  its  original  owner. 

Originally  fiefs  were  granted  only  by 
sovereign  princes;  but  after  estates  of 
this  description,  by  acquiring  the  heredi- 
tary quality,  came  to  be  considered  as 
property  to  all  practical  intents  and  pur- 
poses, their  holders  proceeded,  on  the 
strength  of  this  completeness  of  posses- 
ion, themselves  to  assume  the  character 
and  to  exercise  the  rights  of  lords,  by  the 
Ijractice  of  what  was  called  subinfeuda- 
tion, that  is,  the  alienation  of  portions  of 
their  fieh  to  other  parties,  who  thereupon 
were  placed  in  the  same  or  a  similar  re- 
lation to  them  as  that  in  which  they  stood 
to  the  prince.    The  vassal  of  the  prince 


became  the  lord  over  other  vassals;  in 
this  latter  capadty  he  was  called  a  mesne 
(that  is,  an  intermediate)  lord ;  he  was  a 
lord  and  a  vassal  at  the  same  time.  In 
the  same  manner  the  vassal  of  a  mesne 
lord  might  become  also  the  lord  of  other 
arrere  vassals,  as  those  vassals  that  held 
of  a  mesne  lord  were  designated.  This 
process  sometimes  produce  curious  re- 
sults ;  for  a  lord  might  in  this  way  acta- 
allv  become  the  vassal  of  his  own  vassal, 
and  a  vassal  a  lord  over  his  own  lord. 

From  whatever  cause  it  may  have  hap- 
pened (which  is  matter  of  dispute),  in  all 
the  continental  provinces  of  the  Roman 
empire  which  were  conquered  and  occu- 
pied bv  the  Germanic  nations,  many  lands 
were  from  the  first  held,  not  as  fie6»  that 
is,  with  the  ownership  in  one  party  and 
the  usufruct  in  another,  but  as  allodia* 
that  is,  in  full  and  entire  ownership. 
[Allodium.]  The  holder  of  such  an  es* 
tate,  having  no  lord,  was  of  course  free 
from  all  the  exactions  and  burthens  which 
were  incidental  to  the  vassalage  of  the 
holder  of  a  fief.  He  was  also,  however, 
without  the  powerful  protection  which 
the  latter  enjoyed ;  and  so  important  was 
this  protection  in  the  turbulent  state  of 
society  which  existed  in  Europe  for  some 
ages  after  the  dissolution  of  the  empire 
of  Charlemagne,  that  in  fact  most  of  the 
allodialists  in  course  of  time  exchaii^ 
their  originally  independent  condition 
for  the  security  and  subjection  of  that  of 
the  feudatory.  **  During  the  tenth  and 
eleventh  centuries,"  says  Mr.  Hallam,  ''it 
appears  that  allodial  lands  in  Prance  had 
chiefly  become  feudal ;  that  is,  they  had 
been  surrendered  by  their  proprietors, 
and  received  back  again  upon  the  feudal 
conditions;  or  more  frequently  perhaps 
the  owner  had  been  compelled  to  acknow- 
ledge himself  the  man  or  vassal  of  a 
suzerain,  and  thus  to  confess  an  original 
grant  which  had  never  existed.  Changes 
of  the  same  nature,  though  not  perhaps 
so  extensive  or  so  distinctly  to  be  traced, 
took  place  in  Italy  and  Germany.  Yet 
it  would  be  inaccurate  to  assert  that  the 
prevalence  of  the  feudal  system  has  been 
unlimited;  in  a  great  part  of  France 
allodial  tenures  idways  subsisted,  and 
many  estates  in  the  empire  were  of  the 
same  description." 
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AAer  the  oonqaest  of  England  by  the 
Nonnans,  the  dominitan  directum,  or 
propel- ty  of  ail  the  land  in  the  kingdom, 
appeart  to  haye  been  conaidered  as  Tested 
in  the  crown.  ^  All  the  hinds  and  tene- 
ments in  England  in  the  hands  of  sub- 
jects," says  Coke,  "  are  holden  mediately 
or  immediately  of  the  king ;  for  in  the 
lav  of  England  we  have  not  properly  al- 
lodium." This  nniyersality  of  its  appli- 
cation therefore  may  be  r^arded  as  the 
first  respect  in  which  the  system  of  feud- 
alism established  in  England  differed 
from  that  established  in  France  and  other 
oontinental  countries.  There  were  also 
various  other  differences.  The  Con- 
qoeror,  for  instance,  introduced  here  the 
piaetioe  unknown  on  the  continent  of 
compelling  the  arrere  yassals,  as  well  as 
the  mimediate  tenants  of  the  crown,  to 
take  (he  oath  of  feal^  to  himself.  In 
other  countries  a  vassal  only  swore  fealty 
to  his  immfdiate  lord ;  in  England,  if  he 
held  of  a  mesne  lord,  he  took  two  oaths, 
oae  to  his  lord  and  another  to  his  lord's 
lord.  It  may  be  observed,  however,  that 
in  those  times  in  which  the  feudal  princi- 
ple was  in  its  greatest  vigour  the  fealty 
of  a  vassal  to  his  immraiate  lord  was 
usually  considered  as  the  higher  obliga- 
tion; when  that  and  his  fi^ty  to  the 
crown  came  into  collision,  the  former 
was  the  oath  to  which  he  adhered.  Some 
IhidUsts  indeed  held  that  his  allegiance  to 
tiie  crown  was  always  to  be  understood 
as  reserved  in  the  feilty  which  a  vassal 
swore  to  his  lord;  and  the  Emperor 
Frederic  Barbarossa  decreed  that  in  every 
oadi  of  fealty  taken  to,  an  inferior  lord 
there  should  be  an  express  reservation  of 
the  vassal's  duty  to  the  emperor.  But 
the  doable  oath  exacted  by  the  Norman 
eonqaeror  did  not  ao  so  mr  as  this.  It 
only  gave  him  at  me  most  a  concurrent 
power  with  the  mesne  lord  over  the  va»- 
sals  of  the  latter,  who  in  France  wero 
nearly  removed  altogether  from  the  con- 
trol oif  the  royal  authority.  A  more  im- 
portant difference  between  the  English 
and  French  feudalism  conasted  in  the 
greater  extension  given  by  the  former 
to  the  ri^ts  of  lords  generally  over  their 
vassals  t^  what  were  called  the  incidents 
of  wardship  and  marriage.  The  ward- 
ship or  guardianship  of  ms  tenant  daring 


minority,  which  implied  both  the  custody 
of  his  person  and  the  appropriation  of 
the  profits  of  the  estate,  appears  to  have 
been  enjoyed  by  the  loid  m  some  parts 
of  Germany,  but  no  where  else  except  in 
England  and  Normandy.  "This,"  ob- 
serves Mr.  Hallam,  **  was  one  of  the  most 
vexatious  parts  of  our  feudal  tenures, 
and  was  never  perhaps  moro  sorely  felt 
than  in  their  last  stage  under  the  Tudor 
and  Stuart  fiunilies."  The  right  of  mai^ 
riage  (maritagium)  originally  implied 
only  the  power  possessed  by  the  lord  of 
tendering  a  husband  to  bis  female  ward 
while  under  age:  if  she  rejected  the 
match,  she  forfeited  the  value  of  the  mar- 
riage ;  that  is,  as  much  as  any  one  would 
S've  to  the  lord  for  permission  to  marry 
T.  But  the  ri^ht  was  afterwards  ex- 
tended so  as  to  include  male  as  well  as 
fem^e  heirs;  and  it  also  appears  that 
although  the  practice  might  not  be 
sanctioned  by  law,  some  of  the  Anglo- 
Norman  kings  were  accustomed  to  exact 
penalties  from  their  female  vassals  of  all 
ages,  and  even  from  widows,  for  either 
marrying  without  their  consent  or  re- 
fusing such  marriages  as  they  proposed. 
The  seignorial  prerogative  of  marriage, 
like  that  of  wardship,  was  peculiar  to 
England  and  Normandy,  and  to  some 
parts  of  Germany. 

It  has  been  very  usual  to  represent  mi- 
litary service  as  vie  essential  peculiarity 
of  a  feudal  tenure.  But  the  constituent 
and  distinguishing  element  of  that  form 
of  tenure  was  its  being  a  tenancy  merely, 
and  not  an  ownership;  the  enjoyment  of 
land  for  certain  services  to  be  performed. 
In  the  state  of  society  however  in  which 
the  feudal  svstem  grew  up,  it  was  impos- 
sible that  military  service  should  not  be« 
come  the  chief  duty  to  which  the  vassal 
was  bound.  It  was  in  such  a  state  of  so- 
ciety the  most  important  service  which 
he  could  render  to  his  lord.  It  was  the 
species  of  service  which  the  persons  to 
whom  fiefs  were  first  granted  seem  to 
have  been  previously  accustomed  to  ren- 
der, and  tibe  continuance  of  which  ac- 
cordingly the  grant  of  the  fief  was  chiefly 
intend^  to  secure. '  Yet  military  service, 
or  knight-service  as  it  was  called  in  Eng- 
land, mough  it  was  the  usual,  was  b^  no 
means  the  necessary  or  uniform  oonditioii 
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on  which  fiefs  were  granted.  Any  other 
honourable  condition  might  be  imposed 
which  distinctly  recognized  the  dominium 
directum  of  the  lord,  f  Kmioht-Service.] 
Another  common  characteristic  of  fieft, 
which  in  like  manner  arose  incidentally 
out  of  the  drcomstanoes  of  the  times 
in  which  they  originated,  was  that  they 
usually  consisted  of  land.  Land  was  in 
those  times  nearly  the  only  species  of 
wealth  that  existed;  certainly  the  only 
form  of  wealth  that  had  any  considerable 
security  or  permanency.  Yet  there  are 
not  wanting  instances  of  other  things,  such 
as  pensions  and  offices,  being  granted  as 
fiefs.  It  was  a  great  question  nererthe- 
less  amon^  the  feudists  whether  a  fief 
could  consist  of  money,  or  of  any  thing 
else  than  land;  and  perhaps  the  most 
eminent  authorities  have  muntained  that 
it  could  not  The  preference  thus  shown 
for  land  by  the  spirit  of  the  feudal  cus- 
toms has  perhaps  left  deeper  traces  both 
upon  the  law,  the  political  constitution, 
.and  the  social  habits  and  feelings  of  our 
own  and  other  feudal  countries  than  any 
other  part  of  tiie  system.  We  have 
thence  derived  not  only  the  marked  dis- 
tinction (nearly  altogether  unknown  to  the 
Roman  law)  by  wtach  our  law  still  dis- 
criminates certain  amounts  of  interest  in 
lands  and  tenements  under  the  name  of 
real  property  from  property  of  every 
other  kind,  but  also  the  ascendency  re- 
tained by  the  former  in  nearly  every 
respect  in  which  such  ascendency  can  be 
upheld  either  by  institutions  or  by  opinion. 
The  grant  of  land  as  a  fie^  especially 
when  it  was  a  grant  from  the  suzerain, 
or  supreme  lord,  whether  called  king  or 
duke,  or  any  other  name,  was,  sometimes 
at  least,  accompanied  with  an  express 
grant  of  jurisdiction.  Thus  every  great 
tenant  exercised  a  jurisdiction  civil  and 
criminal  over  his  immediate  tenants :  he 
held  courts  and  administered  the  laws 
witlun  his  lordship  like  a  sovereign 
prince.  It  appears  tnat  the  same  jurisdic- 
tion was  often  granted  by  the  crown  to 
tiie  abbeys  with  their  laim.  The  formap 
tion  of  Manors  in  this  country  appears 
to  have  been  consequent  upon  the  es- 
tablishment of  feudalism.  The  existence 
^f  manor-courts,  and  so  many  small  juris- 
'ons  within  the  kingdom,  is  one  of  the 


most  permanent  futures  of  that  polity 
which  the  Normans  stamped  upon  thus 
country. 

In  the  iniimcy  of  the  feudal  system  it 
is  probable  that  the  vassal  was  considered 
bound  to  attend  his  lord  in  war  for  any 
length  of  time  during  which  his  services 
might  be  required.  Afterwards,  when 
the  situation  of  the  vassal  became  more 
independent,  the  amount  of  this  kind  of 
service  was  fixed  either  by  law  or  by 
usage.  In  England  the  whole  country 
was  divided  into  about  60,000  knights' 
fees ;  and  the  tenant  of  each  of  these  ap* 
pears  to  have  been  obliged  to  keep  the 
field  at  his  own  expense  for  forty  days  on 
every  occasion  on  which  his  lord  chose 
to  cul  upon  him.  For  smaller  quantities 
of  land  proportionately  shorter  terms  of 
service  were  due :  at  least  such  is  the 
common  statement;  although  it  seems 
improbable  that  the  individuals  com- 
posing a  ftodal  army  could  thus  have  the 
privilege  of  returning  home  some  at  one 
time,  some  at  another.  Women  were 
obliged  to  send  their  substitutes;  and  so 
were  the  clergy,  certain  persons  holding 
public  offices,  and  men  past  the  age  of 
sixty,  all  of  whom  were  exempted  from 

Eersonal  service.  The  rule  or  custom 
owever,  both  as  to  the  duration  of  the 
service,  and  its  extent  in  other  respects, 
varied  greatly  in  different  ages  and 
countries. 

The  other  duties  of  the  vassal  were 
rather  expressive  of  the  relation  of  hon- 
ourable subordination  in  which  he  stood 
to  his  lord,  than  services  of  any  real  or 
calculable  value.  They  are  thus  summed 
up  by  Mr.  Hallam:— '*It  was  a  breach 
of  fkith  to  divulge  the  lord's  counsel,  to 
conceal  firom  him  the  machinations  of 
others,  to  injure  his  pencHi  or  fortune,  or 
to  violate  the  sanctity  of  his  roof  and  the 
honour  of  his  fiunily.  In  battie  he  was 
bound  to  lend  his  horse  to  his  lord  when 
dismounted;  to  adhere  to  his  side  while 
fighting,  and  to  go  into  captivity  as  a 
hostage  for  him  when  taken.  His  at- 
tendimce  was  due  to  the  lord's  courts, 
sometimes  to  witness  and  sometimes  to 
bear  a  part  in  the  administration  of 
justice." 

There  were  however  various  other 
substantial   advantages  derived  by  the 
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lord.  We  ha^e  already  mentioned  the 
rifl^itB  of  wardship  and  of  marriaffe, 
which  were  nearly  peculiar  to  the  do- 
minions of  the  English  crown.  Besides 
ttk&e,  there  were  the  payment,  called  a 
relief  made  by  erery  new  entrant  npon 
die  possession  of  the  ^e£,  the  escheat  of 
the  land  to  the  lord  when  the  tenant  left 
no  heir,  and  its  forfeitore  to  him  when 
the  tenant  was  fonnd  guilty  either  of  a 
breach  of  his  oath  of  f<»lty,  or  of  felony. 
There  was  besides  a  fine  payable  to  the 
lord  upon  the  alienation  by  the  tenant  of 
any  put  of  the  estate,  if  that  was  at  all 
permitted.  Finally,  there  were  the  Tari- 
cos  Aids,  as  they  were  called,  payable  by 
the  tenant   [Aids.] 

The  principal  ceremonies  used  in  con- 
ferring a  fief  were  homage,  fealtr,  and 
inrestiture.  The  two  first  of  these  can- 
not be  more  distinctiy  or  more  shortly 
described  than  in  the  words  of  Littieton : 
**  Homage,"  says  the  Treatise  of  Tenures, 
''is  the  most  honourable  service,  and 
most  humble  service  of  reverence,  that  a 
firank  tenant  may  do  to  his  lord:  for 
when  the  tenant  shall  make  homage  to 
his  lord,  he  shall  be  nngirt  and  his  head 
oneovered,  and  his  lord  shall  sit  and  the 
tenant  sh^  kneel  before  him  on  both  his 
knees,  and  hold  his  hands  jointly  together 
between  the  hands  of  his  lord,  and  shall 
say  thus :  I  become  your  num,  from  this 
day  forward,  of  life  and  limb,  and  of 
earthly  worship,  and  unto  you  shall  be 
true  and  fidthnil,  and  bear  yon  fiuth  for 
the  tenements  that  I  claim  to  hold  of  you, 
saving  the  fkith  that  I  owe  to  our  sove- 
reign lord  the  king;  and  then  the  lord, 
so  atting;  shall  luss  him."  Religious 
persons  ud  women  instead  of  "  I  become 
TOUT  man,"  said  *'  I  do  homage  unto  you." 
Here  it  is  to  be  observed  were  was  no 
oath  taken;  the  doing  of  fealt;^  consisted 
wholly  in  taking  an  oath,  without  any 
obeisance.  "When  a  frediolder  (frank 
tenant)"  says  Littieton,  <*doUi  fealty  to 
his  lord  he  shall  hold  his  right  hand 
upon  a  book,  and  shall  say  thus :  Know 
ye  this,  my  lord,  that  I  shall  be  fidthful 
and  tme  unto  yoo,  and  &ith  to  yon  shall 
bear  for  the  lands  which  I  claim  to  hold 
of  yon,  and  that  I  shall  lawfully  do  to 
yon  the  customs  and  services  which  I 
ought  to  do  at  the  tarns  asagned,  so  help 


me  God  and  his  saints ;  and  he  shall  kiss 
the  book.  But  he  shall  not  kneel  when 
he  maketh  the  fealty,  nor  shall  make  such 
(that  is,  any  such,  tiel),  humble  reverence 
as  is  aforesaid  in  homage."  [Fealtt.I 
The  investiture  or  the  conveyance  of 
feudal  hmd  is  represented  by  the  modem 
Feoffment. 

The  feudal  system  may  be  regarded 
as  having  nearly  reached  its  maturity  and 
fbll  development  when  the  Norman  con- 
quest of  England  took  place.  It  appears 
accordingly  to  have  been  established  here 
immediately  or  very  soon  after  that  event 
in  as  pure,  strict,  and  comprehensive  a 
form  as  it  ever  attained  in  any  other 
country.  The  whole  land  of  the  king- 
dom, as  we  have  alreadj^  mentioned,  waa 
without  any  exception  either  in  the  hands 
of  the  crown,  or  held  in  fief  by  the  vas- 
sals of  the  crown,  or  of  them  by  sub- 
infieudation.  Those  lands  which  the  king 
kept  were  called  his  demesne  (the  Terras 
Regis  of  the  Domesday  Survey^,  and  thus 
the  crown  had  a  number  of  immediate 
tenants,  like  any  other  lord,  in  the  vari- 
ous lands  reserved  in  nearly  every  part 
of  the  kingdom.  No  where  else,  al80» 
before  the  restrictions  established  by  the 
charters,  were  the  rights  of  the  lord  over 
the  vassal  stretched  m  practice  nearer  to 
their  extreme  theoretical  limits.  On  the 
other  hand,  the  vassal  had  arrived  at 
what  we  may  call  his  ultimate  podtion 
in  the  natural  pro^;ress  of  the  system; 
the  hereditary  quality  of  feuds  was  fhUv 
established ;  his  ancient  absolute  depend- 
ence and  subjection  had  passed  away; 
under  whatever  disadvantages  his  inferi- 
ority of  station  might  place  him,  he  met 
his  lord  on  the  common  |;round  of  their 
mutual  rights  and  obligations;  there 
might  be  considerable  contention  about 
wl^t  these  rights  and  obligations  on 
either  side  were,  bnt  it  was  a^itted  that 
on  both  ndes  they  had  the  same  character 
of  real,  legally  binding  obligations,  and 
legally  maintainable  rights. 

This  settlement  of  the  system  how- 
ever was  anythine  rather  than  an  as- 
surance of  its  stability  and  permanency. 
It  was  now  held  together  by  a  principle 
altogether  of  a  different  kind  fhnn  that 
which  had  originally  created  and  ce- 
mented iW    That  which  had  been  in  the 
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teginniiig  the  very  life  of  the  relation 
between  the  lord  and  the  vassal  had  now 
in  great  part  perished.  The  feeling  of 
gratitude  coold  no  more  survive  than  the 
reeling  of  dependence  on  the  part  of  the 
latter  after  feuds  became  hereditary.  A 
species  of  superstition,  indeed,  and  a  sense 
of  honour,  whidi  in  some  degree  supplied 
the  place  of  what  was  lost,  were  preserved 
by  oaths  and  ceremonies,  and  the  influ- 
ence of  habit  and  old  opinion ;  but  these 
were  at  the  best  only  extraneous  props ; 
the  self-sustaining  strength  of  the  edifice 
was  gone.  Thus  it  was  the  tendency  of 
feudflJism  to  decay  and  fall  to  pieces  un- 
der the  necessary  development  of  its  own 
principle. 

Other  causes  called  into  action  by  the 
progress  of  events  conspired  to  bring 
about  the  same  result  The  very  military 
spirit  which  was  fostered  by  fiie  feudal 
institutions,  and  the  wars,  defensive  and 
aggressive,  which  they  were  intended  to 
supply  the  means  of  carrying  on,  led  in 
course  of  time  to  the  release  of  the  vassal 
from  the  chief  and  most  distinguishing  of 
his  original  obligations,  and  thereby,  it 
may  be  sud,  to  the  rupture  of  the  strong- 
est bond  that  had  attached  him  to  his 
4ord.  The  feudal  military  army  was  at 
length  found  so  inconvenient  a  force  that 
soon  after  the  accession  of  Henry  II.  the 
personal  service  of  vassals  was  dispensed 
with,  and  a  pecuniary  payment,  unaer  the 
name  of  Escuage,  accepted  in  its  stead. 
From  this  time  the  vassal  was  no  longer 
really  the  defender  of  his  lord ;  he  was  no 
longer  what  he  professed  to  be  in  his 
homage  and  his  oath  of  fealty ;  and  one 
e£fect  of  the  change  must  have  been  still 
&rther  to  wear  down  what  remained  of 
the  old  impressiveness  of  these  solemni- 
ties, and  to  reduce  them  nearer  to  mere 
dead  forms.  The  acquisition  by  the 
crown  of  an  army  of  subservient  merce- 
naries, in  exchange  for  its  former  ineffi* 
cient  and  withal  turbulent  and  unmanage- 
able army  of  vassals,  was  in  feet  the  dis- 
covery of  a  substitute  for  the  main  pur- 
pose of  the  feudal  polity.  Whatever 
nourished  a  new  power  in  the  common- 
wealth, also  took  sustenance  and  strength 
from  this  ancient  power.  Such  mustin 
especial  degree  have  been  the  effect  of 
the  growth  of  towns,  and  of  the  new 


species  of  wealth,  and,  it  may  be  added*, 
the  new  manners  and  modes  of  thinkings 
created  by  trade  and  commerce. 

The  progress  of  sub-iofeudatioR  has 
sometimes  been    represented  as  bavine^ 
upon  the  whde  tended  to  weaken  ancl 
loosen  the  fabric  of  feudalism.    It  *'  de— 
molished,''  observes  Blackstone  (ii.  4), 
"  the  ancient  simplicity  of  feuds ;  and  an 
inroad  being  once  made  upon  ti^eir  con- 
stitution, it  subjected  them  in  a  course  of 
time  to  great  varieties  and  innovations. 
Feuds  began  to  be  bought  and  sold,  and 
deviations  were  made  from  the  old  fdnda— 
mental  rules  of  tenure  and  succession, 
which  were  held  no  longer  sacred  wheu 
the  feuds  themselves  no  longer  continued, 
to  be  purely  military."    But  the  practice 
of  sulhinfeudation  would  rather  seem  to 
have  oeen  calculated  to  carry  out  the 
feudal  principle,  and  to  place  the  whole 
system  on  a  broader  and  firmer  basis.    It 
would  be  more  correct  to  ascribe  the  ef^ 
fects  here  spoken  of  to  the  prohibitioo 
against  sub-infendation.     The  effect  of 
tms  practice,  it  is  true,  was  to  deprive  the 
lord  of  his  forfeitures  and  escheats  and 
the  other  advantages  of  his  seigniory, 
and  various  attempts  therefore  were  at 
length  made  to  check  or  altogether  pre- 
vent it,  in  which  the  crown  and   the 
tenants  in  chie^  whose  interests   were 
most  affected,  may  be  supposed  to  have 
joined.    One  of  the  clauses  of  the  great 
charter  of  Henry  III.  (the  thirty-second) 
appears  to  be  intended  to  restrict  sub- 
infeudation (although  the  meaning  is  not 
quite  clear),  and  it  is  expressly  forbidden 
by  the  statute  of  Quia  Emptores  (the  18 
Ed.  I.  c.  1).    Sub-infendation  was  origin- 
ally the  only  way  in  which  the  holder  of 
a  fief  could  alienate  any  part  of  his  estate 
without  the  consent  of  his  lord;  and  it 
therefore  now  became  necessary  to  pro- 
vide some  other  mode  of  effecting  that 
object,  for  it  seems  to  have  been  felt  that 
after  alienation  had  been  allowed  so  long 
to  go  on  under  the  guise  of  sub-infeuda- 
tion,  to  restrain  it  altogether  would  be  no 
longer  possible.    The  consequence  was, 
that,  as  a  compensation  for  the  prohibi- 
tion of  sub-infendation,  the  old  prohibi- 
tion against  alienation  was  removed ;  lands 
were  allowed  to  be  alienated,  but  the 
purchaser  or  grantee  did  not  hold  them 
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of  Ai  vaodor  or  gnntor,  Imt  held  them 
eocdrss  the  gnotar  did ;  and  such  is 
SQL'  tibe  kgal  effect  in  Rngland  when  a 
&3B  fuU  with  his  entire  interest  in  his 
ksb.    This  efauige  was  effected  by  the 


fSOatt  ci  Quia  Emptores  with  regard  to 
except  the  immediate  tenants 


iJJ, 

of  the  crown,  who  were  permitted  to 
liasale  on  p^ing  a  fine  to  the  king  by 
t&e  stBtBte  1  Edw.  III.  c  12.  Thns  at 
tbe  suae  dme  that  a  praetioe  strictly 
leegcdant  to  the  spirit  or  fendalism,  and 
a^sadj  ikTonrable  to  its  conservation 
ndeHeBdoD*  was  stopped,  another  prac- 
OKV  altogether  adTerse  to  its  fiindauMmtal 
pn&cpJes,  was  introdnoed  and  established, 
tfail  of  aUowing  wUtaUary  alienation  by 
penoBs  during  their  lifSstune. 

It  was  a  ccnseqnenoe  of  feudal  prin- 
ciples, diat  a  man's  lands  oonld  not  be 
sfAijeaed  to  tfie  cUums  of  his  creditors. 
TliB  restraint  npoo  what  may  be  called 
wUmdary  alienation  has  been  in  a  great 
degree  removed  by  the  sacoessive  enact- 
aaHs  wfaieh  have  had  for  their  object 
to  make  a  man's  lands  Uable  for  his 
debtE;  aithoogh,  ^ter  a  lapse  of  near  six 
^aadred  Teazs  since  the  statute  of  Acton 
Bmadl,  the  lands  of  a  debtor  are  not  yet 
ooi^etdy  sahjeeted  to  the  just  demands 
of  lus  creditors.  This  statute  of  Acton 
Baradl,  passed  11  £d.  I.  (1283),  made 
t&e  derisahle  burgages*  or  burgh  tene- 
■siti,of  a  debtor  saleable  in  discharge 
of  kis  debts.  By  the  Statute  of  Merchant, 
pwed  13  Ed.  I.  (12d5)»  csOled  Statute  3, 
&  deblor^s  lands  mi^it  be  deliyered  to 
ks  BCfcfaant  creditor  till  his  debt  was 
vlioUy  paid  out  of  the  profits.  By  the 
Isth  dapler  of  the  Statate  of  Westmin* 
Btertibe  Second,  passed  tbe  same  year,  a 
moietf  id  a  debtor's  land,  (not  copyhold) 
vs  sobieeted  to  esLecntion  Ibr  debts  or 
thsages  recovered  by  judgment  But 
ti^httds  axe  not  sold:  tbe  moiety  of  them 
sdfelivered  by  dte  slierifir  to  him  who  has 
recovered  by  judgpadent,  to  occupy  them 
tiU  his  debt  or  dsunages  are  satisfied. 
FmaUy,  by  the  seweral  modem  statutes 
d  bankruptcy,  tbe  whole  of  a  bankrupt 
debtor's  laadb  lisrve  becmne  absolutely 
«!£shle  for  the  payment  of  his  debts. 
Farther,  by  a  recent  act  (3  &  4  Wm. 
IV. c  iw ), all  St  deoeasedpersoD's estate 
i&  Isad,  of  wfaaterrer  kind,  not 


by  his  will  with  the  payment  of  his  debts^ 
whether  he  was  a  trader  within  the  bank- 
rupt laws  or  not,  constitutes  assets,  to  be 
administered  in  equity,  for  the  payment 
of  his  debts,  both  those  on  specially  and 
those  on  simple  contract 

An  attempt  had  early  been  made  to 
restore  in  part  the  old  restraints  upon 
voluntary  alienation  by  the  statute  13 
Ed.  I.  c.  1,  entitled  *De  Donis  Condi* 
tionalibus,'  which  had  for  its  object  to 
enable  any  owner  of  an  estate,  by  his 
own  disposition,  to  secure  its  descent  in 
perpetuity  in  a  particular  line.  So  &r 
as  the  statute  went,  it  was  an  effort  to 
strengthen  the  declining  power  of  feu- 
dalism. The  effect  was  to  create  what 
were  called  estates  tail,  and  to  free  the 
tenant  in  tail  from  many  liabilities  of  his 
ancestor  to  which  he  would  be  subject  if 
he  were  seised  of  the  same  lands  in  fee* 
simple.  [Estate.]  The  power  whidh 
was  thus  conferred  upon  landholders  of 
preventing  the  alienation  of  their  lands 
remained  in  ftdl  force  for  nearly  two 
centuries,  till  at  last,  in  the  reign  of 
Edward  IV.,  by  the  decision  of  the  courts 
(A.D.  M72)  the  practice  of  barring  es- 
tates tail  by  a  common  recovery  was  com- 
pletely established. 

The  practice  of  conveying  estates  by 
fine,  which  was  of  great  antiquity  in 
England,  and  the  origin  of  which  is  by 
some  referred  to  the  time  of  Stephen  or 
Henry  II.,  was  regulated  by  various 
statutes  (among  others,  particularly  by 
the  4  Henry  VII.),  and  contributed  ma- 
terially to  &dlitate  the  transfer  of  lands 
in  ffeneral,  but  more  particularly  (as 
regulated  by  the  statute  just  mentioned) 
to  bar  estates  tail.  By  a  statute  passed 
in  the  32  Henry  VIII.  c.  28,  tenants 
in  tail  were  enabled  to  make  leases 
for  three  lives  or  twenty -one  years, 
which  should  bind  their  issue.  The  26 
Hen.  VIII.  c.  13,  also  had  declared  all 
estate  of  inheritance,  in  use  or  possession, 
to  be  forfeited  to  the  kin?  upon  any  con- 
viction of  high  treason,  and  thus  destroyed 
one  of  the  strongest  inducements  to  the 
tying  up  of  estates  in  tail,  which  hitherto 
had  only  been  forfeitable  for  treason 
during  the  life  of  the  tenant  in  tail. 

Another  mode  by  which  the  feudal 
restraints  upon  vchaUary  alienation  came 
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at  length  to  be  eztensiTely  evaded  was 
the  practioe  introduoed,  probably  about 
the  end  of  the  reign  of  Edward  III.»  of 
granting  lands  to  persons  to  uses,  as  it 
was  termed ;  diat  is,  the  new  owner  of 
the  luid  received  it  not  for  his  own  use, 
but  on  the  understanding  and  confidence 
that  he  would  hold  the  land  for  such  per- 
sons and  for  such  ^rposes  as  the  grantor 
then  named  or  might  at  any  time  after^ 
wards  name.  Thus  an  estate  in  land  be- 
came divided  into  two  parts,  one  of  which 
was  the  legal  ownership,  and  the  other 
the  right  to  the  profits  or  the  use ;  and 
this  use  could  be  transferred  by  a  man's 
last  will  at  a  time  when  the  Ifuad  itself, 
being  still  bound  in  the  fetters  of  feudal 
restraint,  could  not  be  transferred  by 
will,  except  where  it  was  devisable,  as  in 
Kent  and  some  other  parts  of  England, 
bf  special  custom.  The  person  who  thus 
obtained  the  use  or  profits  of  the  estate— 
the  Ctiiui  que  use,  as  he  is  called  in 
law— was  foially  converted  into  the 
actual  owner  of  the  land  to  the  same 
amount  of  interest  as  he  had  in  the  use 
(▲.D.  1535)  by  the  statute  of  Uses  (the  27 
Hen.  VIII.  c  10),  and  thus  the  power  of 
devisinff  land  which  had  been  enjoyed  by 
the  moae  of  uses  was  taken  away.  But 
this  important  element  in  the  feudal 
system,  the  restraint  on  the  disposition 
of  lands  by  will,  could  no  longer  be 
maintained  consistently  with  the  habits 
and  opinions  then  established,  and  ac- 
cordingly, by  Stat  32  Hen.  VIII.  (which 
was  afwrwards  exphuned  by  the  stat  34 
Hen.  VIII.),  all  persons  were  allowed  to 
dispose  of  Uieir  freehold  lauds  held  in 
fee-simple  by  a  will  in  writing,  subject  to 
certain  restrictions  as  to  lands  held  by 
knigfat^ervice  either  of  the  king  or  any 
other,  which  restrictions  were  removed 
by  the  stat  12  Chas.  II.  c  24,  which 
abolished  military  tenures. 

Notwithstanding  these  succesuve  as- 
saults upon  certain  parts  of  the  ancient 
feudalism,  the  mun  bodjr  of  the  edifice 
still  remidned  almost  entire.  It  is  said 
that  the  subject  of  the  abolition  of  mili- 
tary tenures  was  brought  before  the 
parliament  in  the  18th  of  James  I.,  on 
the  king^s  recommendation,  but  at  that 
time  niShinff  was  done  in  the  matter. 
When  the  civil  war  broke  oat  in  1641, 


the  profits  of  marriage,  wardship,  and 
of  most  of  the  other  old  feudal  piopga- 
tives  of  the  crown,  were  for  some  time 
still  collected  by  the  parliament,  as  they 
had  formerly  been  by  the  king.    The 
fiibric  of  the  feudal  system  in  England 
however  was  eventually  shattered  Inr  the 
storm  ofthe  Great  Rebellion.  The  Court 
of  Wards  was  in  effect  discontinued  from 
1645.    The  restoration  of  the  king  coald 
not  restore  what  had  thus  been  in  prac* 
tice  swept  away.  By  the  above-mentioned 
statute,  12  Car.  II.  c.  24,  it  was  accord* 
ingly  enacted  that  from  the  year  1645 
the  Court  of  Wards  and  Liveries,  and  aill 
wardships,  liveries,  primer-seisins,  values, 
and  forfeitures  of  marriage,  &c.,  by  rea- 
son of  any  tenure  of  the  king^s  majesty,  or 
of  any  other  by  knights'  tenures,  should 
be  taken  away  and  oischarged,  together 
with  all  fines  for  alienations,  tenure  by 
homage,  escuage,  aids  pur  filz  marrier 
and  pur  fiur  fits  chevalier,  &c ;  and  all 
tenures  of  any  honours,  manors,  lands, 
tenements  or  hereditaments,  or  any  estate 
of  inheritance  at  the  common  law,  held 
either  of  the  kin^  or  of  any  other  person 
6r  persons,  bodies  politic  or  corporate, 
were  turned  into  free  and  common  soc^ 
cage,  to  all  intents  and  purposes.    [Soc-' 
CAGE.]  By  the  same  statute  every  rather 
was  empowered  by  deed  or  will,  ex- 
ecuted in  the  presence  of  two  witnesses, 
to  appoint  persons  to  have  the  guardian- 
ship of  his  infimt  and  unmarried  children, 
and  to  have  the  custody  and  management 
of  thrir  property.     It  was  not  till  after 
the  lapse  of  nearly  another  century  that 
the  tenures  and   other   institutions    of 
feudalism  were  put  an  end  to  in  Scotland 
by  the  statutes,  passed  after  the  Rebel- 
lion, of  the  20  Geo.  II.  o.  43,  entitied 
<  An  Act  for  abolishing  Heritable  Juris- 
dictions;'  and  the  20  Geo.  II.  c  50, 
entitied  'An  Act  for  taking  away  the 
Tenure  of  Ward-holding  in  Scotland,  for 
giving  to  heirs  and  successors  a  summary 
process  against  superiors,  and  for  ascer- 
taining the  services  of  all  tenants,  Sec/ 
Nor  have  estates  tail  in  Scotland  yet  been 
relieved  from  the  strictest  fetters  of  a 
destination  in  perpetuity,  either  by  the 
invention  of  common  recoveries,  or  by 
levying  a  fine,   or   by  any  legi^tive 
enactment 
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the 


We  hsre   CDmnersted  _ 

ittirtes  vIbgIi  may  be  oonndered.  as  liarv- 
tsf  bniben  In  npon  the  integrity  of  tlie 
Mbi  sfstem,  ocncidered  In  refierezice  to 
&epo*er  wldeb  tiie  le»in<  oT  Isund.  can 
lOT  exerebe  ov^  it,  and  Uie  rifi;lit  ^^rliicli 
flthen  can  enforee  against  limi.  in  respect 
fif  his  prmrtT  in  it  But  the  ^rstem  of 
MomsdUeziBtg.  ThestBtateofOliarles 
II  only  abolished  military  tenures  and 
sehpntB  of  the  feudal  ^rstem  as  liad 
VeooM  genenllv  intolerable;  l»n«  all 
Imds  in  the  kingdom  are  still  beld  eitlier 
by  aoeeage  Uamre,  into  whidi  xnilitary 
tmofci  were  changed,  or  else  lay  tl&e  re- 
qectiTe  tennres  of  frankalmoigne,  ^rand 
serjeantj,  and  copyhold,  whi^i.  -were  not 
a&cted  liy  the  atatote. 

Some  of  the  oonaeqiieiioes  of  tennrea, 
tt  diej  at  present  eabstst,  cannot  l>e  more 
vmfij  ampHiBed  than  by  the  mles  as 
ta  tke  PoavBmjBE  and  SscscKArr  of 
laads,  bodi  ef  wfaidi  however  lia^e  nn- 
demoae  nwdiftcaitiona  nnee  the  statute 
fif  Charles  II. 

To  attain  a  eorapfrehensrwe  and  exact 

of  the  present  tenures    of   landed 

r  in  England  and  their  incidents 

1 0QaKq;oenoes»  it  wonld  he  neccooary 
fir  the  reader  to  enter  upon  a  oourae  of 
stadjBore  laborioos  and  extensile  than 
is  ocpyatent  with  pmrsoits  ncyt  strictly 
le^  Still  a  general  notion  may  he  ao- 
quired  of  didr  kadlng  characterisUcs  by 
lefeniBgtoaevenlof  the  articles  already 
qa^  and  to  aneh  heads  as  ^'r-r^xKnEB, 
Basok,  Coftbouh  Cooars,  Oistbes^ 
EiTATS,  Lease,  Mikxeoa.  TsaroBWjnd 
sdk  other  artides  ss  may  l>e  referred  to 
bdKselaatmentioiied.  _  _  _ 

Tike  BO&ns  of  loyalty,  of  honoin-,  of 
i»inii<T,aBdof  the  Importance,  sociaUy 
tBilp(*ticalIy,of  Isnded  ower  o^er  dpo- 
pertTlirethe^niort  ^^^^^^^^  t^l 
!^  whidi  mar  he  «~«™^,  *SJj!Zf 
SmthebWrthfiom  tl^  *^»LSJ**^ 

Thsenodonssie opposed  »**»«^2S 

of  the  eommercial     sund    mannnctaruig 

Kriet  ftodalisn:  tow*   tl»»t  power  h«»  ™H 
j^«j«Uly»  ^«^^,„i^Tf  the 


pnnerty  i 
todooBao 


"We  are  not  however  to  ^ass  judgment 
upon  feudalism,  as  the  originating  and 
shaping  principle  of  a  particular  form 
into  wBcn  human  society  nas  run,  simply 
according  to  our  estimate  of  the  Talue  of 
these  its  relics  at  the  present  day.  The 
true  question  is,  if  this  particular  organ- 
ization had  not  been  giyen  to  European 
society  after  the  dissolution  of  the  ancient 
ciyilization,  what  other  order  of  things 
would  in  all  likelihood  have  arisen,  a  bet- 
ter or  a  worse  than  that  which  did  result  ? 

As  for  the  state  of  society  during  the 
actual  prevalence  of  the  feudal  system,  it 
was  without  doubt  in  many  respects  ex- 
ceedingly  defective  and  barbarous.  But 
the  system,  with  all  iti  imperfections, 
still  combined  the  two  essential  qualities 
of  being  both  a  system  of  stability  and  a 
s;^m  of  progresaon.  It  did  not  fell  to 
pieces,  neither  did  it  stand  still.  Not- 
withstanding all  its  rudeness,  it  was,  what 
every  right  system  of  polity  is,  at  once 
conservative  and  productive.  And  per* 
haps  it  is  to  be  most  feirly  appreciated 
bv  being  considered,  not  in  what  it  actu- 
ally was,  but  in  what  it  preserved  feom 
destruction,  and  in  what  it  has  produced. 

The  earliest  published  compilation  of 
feudal  law  was  a  collection  of  rules  and 
opinions  supposed  to  have  been  made  by 
two  lawyers  of  Lombardy,  Obertus  of 
Otto  and  Gerardus  Niger,  by  order  of  the 
Emperor  Frederic  Barbarossa.  It  ap- 
peared at  Milan  about  the  year  1 1 70,  and 
immediately  became  the  great  text-book 
of  this  branch  of  the  law  in  all  the  schools 
and  umversities,  and  even  a  sort  of 
authori^^  in  the  courts.  It  is  divided  in 
some  editions  into  three,  in  others  into 
five  books,  and  is  commonly  entitied  the 
'  libri  Feudorum ; '  the  old  writers  how- 
ever are  wont  to  quote  it  simply  as  the 
Textus,  or  Text  But  the  ^r^t  sources 
of  the  feudal  law  are  the  ancient  codes  of 
the  several  Germanic  nations ;  the  capitu- 
laries or  collections  of  edicts  of  Charle- 
magne and  his  successors ;  and  the  vari- 
ous Coutumiers,  or  collections  of  tiie  old 
customs  of  the  different  provinces  of 
Franoe.  The  hiws  of  the  Yisigoais,  of 
the  Burgnndians,  the  Salic  law,  the  laws 
of  the  Alemanni,  of  the  Baiuvarii,  of  the 
Ripuarii,  of  the  Saxons,  of  the  Anglii,  of 
the  Werim,  of  the  Frisians,  of  the  hfm» 


FEUDAL  SYSTEM. 


[26] 


FEUDAL  SYSTEM. 


at  length  to  be  eztensiTely  evaded  was 
the  practice  introduced,  probably  about 
the  end  of  the  reign  of  Edward  III.,  of 
granting  lands  to  persona  to  Met,  aa  it 
was  teraied ;  that  ia,  the  new  owner  of 
the  land  received  it  not  fi>r  lua  own  use, 
bat  on  the  understanding  and  confidence 
that  he  would  hold  the  land  for  such  per- 
sons and  for  such  purposes  aa  the  grantor 
then  named  or  might  at  any  time  after- 
wards name.  Thus  an  estate  in  land  be- 
came divided  into  two  parts,  one  of  whidi 
was  the  legal  ownership,  and  the  other 
the  right  to  the  profits  or  the  use ;  and 
this  use  could  be  transferred  by  a  man's 
last  will  at  a  time  when  the  land  itself, 
being  still  bound  in  the  fetters  of  feudal 
restraint,  could  not  be  transferred  by 
will,  except  where  it  was  devisable,  as  in 
Kent  and  some  other  parts  of  England, 
by  special  custom.  The  person  who  thus 
obtained  the  use  or  profits  of  the  estate— 
the  CeMtui  que  uae,  as  he  is  called  in 
law— was  mially  converted  into  the 
actual  owner  of  the  land  to  the  same 
amount  of  interest  as  he  had  in  the  use 
(▲.D.  1535)  by  the  statute  of  Uses  (the  87 
Hen.  VIII.  c  10),  and  thus  the  power  of 
devisinff  land  which  had  been  exgoyed  by 
the  moae  of  uses  was  taken  away.  But 
this  important  element  in  the  feudal 
system,  the  restraint  on  the  disposition 
of  lands  by  will,  could  no  longer  be 
maintained  consistently  with  the  habits 
and  opinions  then  established,  and  ac- 
cordingly, by  Stat  32  Hen.  VIII.  (which 
was  afwrwards  explained  by  the  stat  34 
Hen.  VIII.),  all  persona  were  allowed  to 
dispose  of  their  freehold  lands  held  in 
fee-simple  by  a  will  in  writing,  subject  to 
certain  restrictions  as  to  lands  held  by 
knight^ervice  either  of  the  king  or  any 
other,  which  restrictions  were  removed 
by  the  stat  12  Chas.  11.  c  24,  which 
albolished  military  tenures. 

Notwithstandinj^  these  successive  as- 
saults upon  certain  parts  of  the  andent 
feudalism,  the  nudn  bod^  of  the  e^fice 
still  remained  almost  entire.  It  is  said 
that  the  subject  of  the  abolition  of  mili- 
tary tenures  was  brought  before  the 
parliament  in  the  18th  of  James  I.,  on 
the  king's  recommendation,  but  at  that 
time  mShinff  was  done  in  the  matter. 
When  the  avil  war  broke  out  in  1641, 


the  profits  of  marriage,  wardship,   and 
of  most  of  the  other  old  feudal  preroga- 
tives  of  the  crown,  were  for  some  time 
still  collected  by  the  parliament,  aa  they 
had  formerly  been  by  the  king.     The 
fiibric  of  the  feudal  system  in  England 
however  was  eventually  shattered  by  the 
storm  ofthe  Great  Rebellion.  The  Court 
of  Wards  was  in  effect  discontinued  from 
1645.    The  restoration  of  the  king  oould 
not  restore  what  had  thus  been  in  prac- 
tice swept  away.  By  the  above-mentioned 
statute,  12  Car.  II.  c.  24,  it  was  accord- 
ingly enacted  that  from  the  year  1645 
the  Court  of  Wards  and  Liveries,  and  all 
wardships,  liveries,  primer-seisins,  values, 
and  forseitnres  of  marriage,  &c.,  by  rea- 
son of  any  tenure  of  the  king's  majesty,  or 
of  anv  other  by  kniffhts'  tenures,  should 
be  taken  away  and  discharged,  together 
with  all  fines  for  alienations,  tenure  by 
homage,  escuage,  aids  pur  filz  marrier 
and  pur  fidr  fits  chevalier,  &c ;  and  all 
tenures  of  any  honours,  manors,  lands, 
tenements  or  hereditaments,  or  any  estate 
of  inheritance  at  the  common  law,  held 
either  ofthe  kin^  or  of  any  other  person 
6r  persons,  bodies  politic  or  corporate, 
were  turned  into  free  and  common  soc- 
cage,  to  all  intents  and  purposes.    [Soc- 
CAOE.]  By  the  same  statute  every  mther 
waa  empowered  by  deed  or  will,  ex- 
ecuted in  the  presence  of  two  witnesses, 
to  appoint  persons  to  have  the  guardian- 
ship of  his  infimt  and  unmarried  children, 
and  to  have  the  custody  and  management 
of  th^  property.     It  was  not  tiU  after 
the  lapse  of  nearly  another  century  that 
the  tenures  and   other   institutions   of 
feudalism  were  put  an  end  to  in  Sootiand 
by  the  statutes,  passed  after  the  Rebel- 
lion, of  the  20  Geo.  II.  o.  43,  entitled 
<  An  Act  for  abolishing  Heritable  Juris- 
dictions;'   and  the  20  Geo.  II.  c  50, 
entitied  'An  Act  for  taking;  away  the 
Tenure  of  Ward-holding  in  Scotiand,  for 
giving  to  heirs  and  successors  a  summary 
process  against  superiors,  and  for  ascer- 
taining the  services  of  all  tenants,  &c.' 
Nor  have  estates  tail  in  Sootiand  yet  been 
relieved  from  the  strictest  fetters  of  a 
destination  in  perpetuity,  either  by  the 
invention  of  common  recoveries,  or  by 
levying  a  fine,   or   by  any  legislative 
-^      It 
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We  have  enumerated  the  prindpal 
statutes  which  may  be  oonsidered  as  hav- 
ing broken  in  npcm  the  integrity  of  the 
iradal  system,  oonsidered  In  reference  to 
tibe  power  which  ihe  tenant  of  land  can 
now  ezerdse  over  it,  and  the  ri^ht  which 
others  can  enfbroe  against  him  m  respect 
of  his  propertT  in  it  Bat  the  ^rstem  of 
tenures  still  exists.  The  statute  of  Charles 
II.  only  abolished  military  tenures  and 
sndi  parts  of  the  feodal  ^stem  as  had 
beoome  generally  intolerable;  bat  all 
lands  in  me  kingdom  are  still  held  either 
by  soocage  tenure,  into  which  military 
tenures  were  changed,  or  else  by  the  re- 
spective tenures  of  ftankalmoigne,  grand 
seijeanty,  and  copyhold,  whidi  were  not 
affected  by  the  statute. 

Some  of  the  consei^uences  of  tenures, 
as  they  at  present  subsist,  cannot  be  more 
simply  exemplified  than  by  the  rules  as 
to  the  FoBFEiruBS  and  Escheat  of 
lands,  both  of  which  however  have  un- 
deigone  modifications  since  the  statute 
of  Charles  n. 

To  attain  a  comprehensive  and  exact 
view  of  the  present  tenures  of  landed 
property  in  England  and  their  incidents 
and  consequences,  it  would  be  necessary 
fin*  the  reader  to  enter  upon  a  course  of 
study  more  laborioos  ana  extensive  than 
is  consistent  with  pursuits  not  strictly 
le^aL  Still  a  general  notion  may  be  ao- 
({uired  of  their  leading  characteristics  by 
referring  to  several  of  the  articles  already 
ouoted,  and  to  such  heads  as  Attaindeb, 
Babon,  Cofthold,  Courts,  Distress, 
Estate,  Lease,  BiAHoa,  Tenures,  and 
such  other  articles  as  may  be  referred  to 
in  those  last  mentioned. 

The  notions  of  loyalty,  of  honour,  of 
nobility,  and  of  the  importance,  socially 
and  politically,  of  landed  over  other  pro- 
perty, are  the  most  striking  of  the  feel- 
mn  which  may  be  oonsiaered  to  have 
taaen  their  birth  from  the  feudal  system. 
Iliese  notions  are  opposed  to  the  tendency 
of  the  eommercial  and  manufteturing 
gfintf  whkih  has  been  the  great  moving 
power  of  tiie  world  nnce  the  decline  of 
strict  feudalism;  but  that  power  has  not 
fH  been  able  to  destroy,  or  perhaps  even 
very  materially  to  weaken,  the  opinions 
above  mentioned  in  the  minds  of  the 


We  are  not  however  to  pass  judgment 
upon  feudalism,  as  the  originating  and 
shaping  principle  of  a  particular  form 
into  whicn  human  society  nas  run,  simply 
according  to  our  estimate  of  the  value  of 
these  its  relics  at  the  present  day.  The 
true  question  is,  if  this  j)articalar  organ- 
ization had  not  been  given  to  £uro|>ean 
society  after  the  dissolution  of  the  ancient 
civilization,  what  other  order  of  things 
would  in  all  likelihood  have  arisen,  a  bet- 
ter or  a  worse  than  that  which  did  result  ? 

As  for  the  state  of  societv  durbg  the 
actual  prevalence  of  the  feudal  system,  it 
was  without  doubt  in  many  respects  ex- 
ceedingly defective  and  barbarous.  But 
the  system,  with  all  its  imperfections, 
still  combined  the  two  essential  qualities 
of  being  both  a  system  of  stability  and  a 
system  of  progression.  It  did  not  fall  to 
pieces,  neither  did  it  stand  still.  Not- 
withstanding all  its  rudeness,  it  was,  what 
every  right  system  of  polity  is,  at  once 
conservative  and  productive.  And  per* 
haps  it  is  to  be  most  &irly  appreciated 
bv  being  considered,  not  in  what  it  actu- 
ally was,  but  in  what  it  preserved  from 
destruction,  and  in  what  it  has  produced. 

The  earliest  published  compilation  of 
feudal  law  was  a  collection  of  rules  and 
opinions  supposed  to  have  been  made  by 
two  lawyers  of  Lombardy,  Obertos  at 
Otto  and  Gerardus  Niger,  by  order  of  the 
Emperor  Frederic  Eiarbarossa.  It  ap- 
peared at  Milan  about  the  year  1170,  and 
immediately  became  the  great  text-book 
of  this  branch  of  the  law  in  all  the  schools 
and  universities,  and  even  a  sort  of 
authority  in  the  courts.  It  is  divided  in 
some  emtions  into  three,  in  others  into 
five  books,  and  is  commonly  entitied  the 
*  libri  Feudorum ; '  the  old  writers  how- 
ever  are  wont  to  quote  it  simply  as  the 
Textus,  or  Text  But  the  f^t  sources 
of  the  feudal  law  are  the  ancient  codes  of 
the  several  Germanic  nations ;  the  capitu- 
laries or  collections  of  edicts  of  Charle- 
magne and  his  successors ;  and  the  vari- 
ous Coutumiers,  or  collections  of  the  old 
customs  of  the  difierent  provinces  of 
France.  The  laws  of  the  Visigoths,  of 
the  Burgundians,  the  Salic  law,  the  laws 
of  the  ^emanni,  of  the  Baiuvarii,  of  the 
Ripuarii,  of  the  Saxons,  of  the  Anglii,  of 
the  Wetini,  of  the  Friuans,  of  the  honi» 


FIELD-MARSHAL. 


[28] 


FIRST-FRUITS. 


bards,  &c,  have  been  published  b^ 
Lmdenbrogins  in  his  Codex  Legum  Anti- 
qwarttm,  fol.  Franoof.,  1613.  The  best 
editions  of  the  capitularies  are  that  by 
fialuze,  in  2  vols,  fol.,  Paris,  1677,  and 
that  by  Chiniac,  of  which,  however,  we 
believe  only  the  two  first  volumes  have 
appeared,  Paris,  fol.,  1780.  Richebourg^s 
Aouveau  Coutumier  G^nAul,  4  vols,  fol., 
Paris,  171^4,  is  a  complete  collection  of 
the  Coutumiers,  all  of  which  however 
have  also  been  published  separately.  All 
these  old  laws  and  codes,  as  well  as  the 
Milan  text-book,  have  been  made  the 
iubject  of  voluminous  commentaries. 

FIDEI  COMMISSUM.    [Trubt.] 

FIEF.    [Feudal  Svstem.J 

FIELD-MARSHAL,  a  miUtarv  dig- 
nity conferred  on  such  oonmianders  of 
armies  as  are  distinguished  by  their  high 
personal  rank  or  superior  talents. 

It  has  been  supposed  that  the  term 
marshal  is  derived  from  Martii  Seitea- 
ckaUut ;  but  it  is  more  probable  that  it 
came  from  the  Saxon  words  mar,  or 
marack,  a  horse,  and  acakk^  a  servant ; 
and  it  appears  to  have  designated  the 
person  who  had  the  care  of  a  certain 
number  of  horses  in  the  royal  stables. 
In  the  Teutonic  laws  such  a  person  is 
called  nuuitcalcus,  and  the  fine  for  his 
murder  is  particularly  specified. 

The  earl-marshal  of  England  had 
origiually  the  chief  command  of  the 
army;  and  history  records  the  names 
of  two  noblemen,  Ue  Montmorency  and 
Fitzosbome,  on  whom  the  title  was  con- 
ferred by  William  the  Conqueror. 

The  office  was  by  Henry  VIII.  made 
hereditary  in  the  family  of  the  Duke  of 
Norfolk ;  but  it  is  probable  that  it  had 
before  that  time  ceased  to  be  connected 
with  the  military  service ;  for  from  the 
'  Anecdotes  of  the  Howard  Family,'  we 
learn  that  while  another  person  held  the 
poet  of  earl-marshal.  Sir  Robert  Wil- 
foughby.  Lord  Brooke,  was  appointed  by 
Henry  VII.  to  be  marshal  of  the  army. 

The  title  of  Marshal  de  France  ap- 
pears to  have  become  a  military  dienity 
m  that  country  in  the  time  of  Philip 
Augustus ;  and,  according  to  Pdre  Daniel, 
the  first  person  who  held  it  was  Henry 
Clement,  the  commander  of  the  French 
'^j  at  the  conquest  of  Anjoa  in  1204. 


Originally  there  was  only  one  Marechal 
de  France,  but,  in  1270,  when  the  king, 
Sfunt  Louis,  went  on  his  expedition  to 
Africa,  a  second  was  appointed.  Francis 
I.  added  a  third,  and  the  number  was  in- 
creased by  Napoleon  to  twelve. 

The  mar^chaux  de  camp,  in  the  old 
French  service,  were  charged  with  the 
duty  of  arranging  the  encampment  and 
providing  subostenoe  fi>r  the  troops ;  and 
m  action  they  had  the  command  of  the 
wings  or  of  the  reserve  of  an  army  under 
the  general-in-chie£  From  the  title  borne 
by  &is  dass  of  general  officers  is  derived 
that  of  feld-marscball  in  the  German 
armies ;  and  we  have  adopted  the  title 
from  the  German. 

The  number  of  British  field-marshals 
is  at  present  six :  the  Duke  of  Wellington, 
the  King  of  Hanover,  the  Duke  of  Can>« 
bridge,  the  King  of  the  Belnans,  Prince 
Albert,  and  the  King  of  Holland.  Field- 
marshals  have  no  pay  as  such,  but  they 
retain  their  pay  as  rail  generals,  and  the 
command  of  two  regiments  may  be  giveu 
to  them  instead  of  one. 

FILIATION.    [Bastardy.] 

FIREBOTE.  [Common,  Rights  of, 
p.  578.1 

FIRM.    [Partnership.] 

FIRST-FRUITS  (Primitiic),  the  pm- 
fits  of  every  spiritual  living  for  one  year, 
according  to  the  valuation  thereof  in  the 
king's  books.  They  were  claimed  by  the 
pope  throughout  Christendom;  in  Eng- 
land his  claim  was  first  asserted  in  the 
reign  of  King  John,  and  then  only  so  far 
as  related  to  clerks  whom  he  appointed 
to  benefices.  Afterwards  Pope  Clement 
v.  and  John  XXII.,  about  the  beginning 
of  the  fourteenth  century,  demanded  and 
took  them  from  all  clerks,  by  whomso* 
ever  presented.  By  the  statutes  25  Henry 
VIII.  c.  20,  and  26  Henry  VIII.  c.  3, 
first-fruits  and  tenths  [Tenths]  were 
taken  from  the  pope  and  given  to  the 
king.  In  the  thirty-second  year  of  the 
same  king's  reign  a  court  was  erected  fbr 
the  management  of  them,  but  it  was  soon 
alter  abolished.  Ultimately  Queen  Anne 
gave  up  this  branch  of  the  royal  revenue 
to  be  applied  towards  the  augmentation 
of  small  livings.    [Benefice.] 

First-fruits  arising  in  Ireland  were  by 
the  2  Geo.  I.  c  15,  directed  to  be  ap* 
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plkd  Ibr  the  SBme  purpose ;  but  by  the 
Ski  William  IV.  c.  37,  the  payment 
cf  frst-friuts  in  Ireland  is  abolished. 
(1  Wickstpne^  C6m.;    2  Bom,  Eccles, 

FBCUS.    [Ai^ijODroji.] 

FISHERIES  are  localities  freouented 
it  ceitun  seasons  by  great  nnmberB  of 
£s2i,  There  they  are  taken  upon  a  large 
fcak.  The  right  of  frequenting  th^ 
fishiog-^roands  has  frequently  been  mat- 
ter of  dj^nte  between  goYemmentB,  and 
wmHimes  the  subject  of  treaties,  while 
exdosion  from  them  or  invasion  of  pre- 
somed  exdosiye  rights  to  their  enjoy- 
iDCBt  has  been  the  caose  of  warlike  pre- 


Of  the  British  fisheries,  some  are  car- 
ried on  in  rivers  or  their  sestoaries,  and 
4fdien  in  the  bavs  or  along  the  coasts. 
Our  prindpal  ood-fishery  is  on  the  banks 
cf  Xewfonndland ;  and  for  whales  our 
ships  frequent  the  shores  of  Greenland, 
Davis's  traits,  and  the  South  Seas.  Of 
hie,  whale  fisheries  have  also  beeu  car- 
ried CO  near  the  shores  of  New  Holland, 
yew  Zealand,  and  the  Cape  of  Good 


J  the  sixteenth,  seventeenth,  and 
s  port  of  the  eighteenth  centuries  very 
ezacserated  notions  prevailed  as  to  tlie 
vesim  which  this  country  might  derive 
ftom  prosecuting  the  herring  &heries  on 
2  hois  scale*  Even  the  value  of  the 
Dum  herring  fishery,  which  was  no 
do^bt  very  great,  has  generally  been 
Biagmfied.  (See  Laing^'s  *  Notes  of  a 
TnveDer.'^  Before  this  country  had 
b^un  to  supply  the  markets  of  the  world 
with  our  manufactures,  the  fisheries  were 
an  object  of  greater  importance,  oompa- 
rstiTely,  than  they  now  are ;  and  from 
the  reign  of  Elizabeth,  and  during  the 
tvo  following  centuries,  associations  were 
formed,  and  senerally  under  the  auspices 
of  persons  of  rank  and  authority,  for  the 
prosecution  of  fisheries  on  the  coasts.  It 
win  be  snffident  if  we  notice  one  or  two 
of  these  associations. 

Charies  II.,  on  his  restoration,  ap- 
pmnted,  in  1667,  a  '^  Council  of  Royal 
Fishoy,"  to  which  the  Duke  of  York,  the 
Earl  of  Clarendon,  and  other  persons 
wefe  named,  with  powers  to  make  laws 
for  die  maoagemcnt  of  the  tisde^  and  to 


punish  any  persons  who  should  ofiend 
against  them.  For  further  enooorage- 
ment,  a  lottery  was  granted  for  three 
years ;  a  collection  was  made  in  churdies ; 
and  an  exemption  granted  for  seven  years 
from  customs  duty  cm  fish  exported  t  to 
the  Baltic,  Denmark,  Norway,  France» 
and  some  other  countries.  Besides  this, 
all  victuallers  and  coffeehouse-keepers 
were  compelled  each  to  take  a  certain 
number  of  barrels  of  herrings  yearly  at 
30«.  per  barrel,  ^  until  a  foreign  market 
should  be  established  to  the  satisfactioo 
of  the  council."  Besides  these  encourage- 
ments, a  duty  of  2s.  6<i.  per  barrel  was 
imnosed  upon  foreign  hemngs  imported ; 
ana  a  promise  was  made  of  *'all  such 
other  advantages  as  experience  should 
discover  to  be  necessary."  Great  as  were 
these  encouragements,  no  progress  was 
made  in  the  fishery  for  sixteen  years,  at 
which  time  a  chapter  was  ^ntedtoa 
new  fishing  oompony.  This  company, 
which  was  renewed  in  1690,  also  failed, 
and  was  dissolved  by  act  of  parliament 
early  in  the  reign  of  William  III.  Fur- 
ther efforts,  made  in  1720  and  1750,  were 
alike  unsuccessful.  Various  reasons  have 
been  assigned  for  these  repeated  failures. 
Andrew  larington,  in  the  second  part  of 
'Enffland's  Improvement  by  Sea  and 
Land,'  sums  up  all  other  reasons  in  this 
one  fact^-**  We  fish  intolerably  dear,  and 
the  Dutch  exceedingly  cheap.'^ 

In  1749  a  committee  of  the  House  of 
Commons  was  appointed  to  inquire  con- 
cerning the  herring  and  white  fisheries, 
and  as  the  result  of  its  labours  a  cor- 
poration was  formed,  with  a  capital  of 
500,0002.,  under  the  name  of  **  The  So- 
ciety of  the  Free  British  Fishery."  A 
boimty  of  d6s.  per  ton  on  all  decked  ves- 
sels of  from  20  to  80  tons  employed  in 
fishiuff  was  granted  for  fourteen  years. 
This  bounty  was  increased  in  1657  to 
56s.  per  ton,  but  without  produdng  an 
adequate  return  to  the  adventurers,  and 
in  1759,  by  the  d3rd  Geo.  II.,  a  bounty 
of  80s.  per  ton  was  ffranted,  besides 
2s.  8c/.  per  barrel  upon  all  fish  exported, 
and  interest  at  the  rate  of  3  per  cent  was 
secured  to  the  subscribers,  payable  out  of 
the  Customs  revenue.  The  whole  num- 
ber of  vessels  entered  on  the  Custom 
House  books  for  the  fisheries  in  oonse- 
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anenoe  of  this  act  was  only  eight  In 
liiB  year  ihe  whole  boas  fishery  of  Scot- 
land, according  to  the  statement  of  Adam 
Smith  (*  Wealth  of  Nations,'  b.  iv.  c.  v.), 
brought  in  only  fonr  barrels  of  **S^ 
Sticks'*  (herring  cured  at  sea),  each  of 
which,  in  boonties  alone,  cost  the  govern- 
ment 1132.  15<.,  and  eadi  barrel  of  mer- 
chantable herring  cost  1 592. 7«.  6d,  The 
explanation  of  this  fiict  is,  that  the  boonty 
being  given  to  the  vessels  and  not  to  the 
fish,  '*  ships  were  eqmpped  to  catch  the 
boonty  and  not  the  herrings."  By  the 
25th  Geo.  III.  0785-6)  the  tonnage 
boonty  was  redooea  to  20s.,  and  a  bounty 
of  U,  per  barrel  was  given  on  the  fish, 
bat  the  whole  payment  was  limited  to  SOt. 
per  ton,  except  when  more  than  three 
CMurrels  per  ton  were  taken,  in  which  caae 
Is.  per  Wrel  was  g^ven  on  the  excess. 
On  an  average  of  ten  years  54,394  barrels 
were  taken  annually,  at  a  cost  to  the  go- 
vernment of  about  7s.  6(2.  per  barrel. 

In  1786  «*The  British  Sodety  for  ex- 
teiMUng  the  Fisheries  and  improving  the 
Sea  Coasts  of  the  Kingdom"  was  incorpo- 
rated, and  a  joint-stmsk  was  subscribed 
.**  for  porcha^g  land,  and  building 
thereon  free  towns,  villages,  and  fishing- 
stations  in  the  Highlands  and  Ishinds  of 
Scotiand."  This  joint-stock  was  raised 
by  the  subscriptions  of  a  few  individuals, 
who  did  not  look  for  any  profitable  re- 
turn. The  members  of  tiie  socie^  were 
<^efly  proprietors  of  estates,  and  their 
object  was  the  improvement  of  their  pro- 
perty. 

Another  act  was  passed  in  1808  for  the 
regulation  of  the  fisheries.  The  bounty 
was  again  raised  to  60s.  per  ton  on 
decked  vessels  of  not  less  than  60  tons, 
burthen,  with  an  additional  bounty  of 
20s.  per  ton  for  the  first  thirty  vessels 
entered  in  the  first  year.  I^miums 
amounting  to  30002.  were  also  granted 
ibr  boats  of  not  less  than  15  tons'  burthen. 
This  act  prescribed  regulations  for  fish- 
ing, curing,  inspecting,  and  branding  her- 
rings, and  a  board  of  seven  commiisionen 
was  appointed  for  administering  the  law. 
This  act,  which  was  at  first  passed  for  a 
limited  time,  was  made  perpetual  in  1815 
(55  Geo.  III.,  c.  94).  The  tonnage- 
bounty  had  in  the  mean  time  been  ex- 
tended to  fishing-vessels  of  not  less  than 


45  tons'  burthen.  During  the  year  181^ 
only  five  vessels  had  been  fitted  out  for 
the  fishery  from  Yarmouth,  and  not  one 
for  the  deep-sea  fishery  fh>m  an^  other 
IK>rt  of  Great  Britain.  For  the  inapeo- 
tion  and  branding  of  herrings  the  whole 
coast  of  Great  Britain  was  divided  into 
districts.  In  each  of  these  officen  were 
appointed  to  oversee  the  operations  of  the 
fishermen,  and  to  prevent  frands  in  re> 
card  to  the  bounty.  The  principal  rega- 
uitions  afifecting  the  curing  of  herrings 
were  borrowed  from  the  practice  of  the 
Dutch  fishermen.  In  1817  a  forther 
boon  was  granted  to  the  fishermen  hj 
allowing  them  the  use  of  salt  duty  free  ; 
a  peculiar  advantage,  which  ceased  in 
1823  by  the  repeal  of  the  duty  on  that 
article. 

The  impolicy  of  granting  these  boun* 
ties  was  at  length  seen  and  acknow^ 
ledged.  In  1821  the  tonnage  boonty 
of  60s.  above  mentioned  was  repealed; 
the  bounty  of  4s.  per  barrel,  which  was 
paid  up  to  the  5ui  of  April,  1826,  was 
thereafter  reduced  Is.  per  barrel  each 
succeeding  year ;  so  that  in  AjcMril,  1830» 
the  bountjr  ceased  altogether.  This  alter* 
ation  of  the  system  was  not  productive  of 
any  serious  evil  to  the  herring  fishery. 
The  average  annual  number  of  barrels  of 
herrings  cured  snd  exported  respectively 
in  the  five  years  that  preceded  the  alter- 
ation was  349,488  and  224,370.  In  the 
five  years  from  1826  to  1830,  while  the 
bounty  was  proceeding  to  its  annihilation, 
the  average  numbers  were  336,896  cured, 
and  208,944  exported;  and  in  the  five 
years  ending  the  5th  of  April,  1837,  the 
average  numbers  were  396,910  barrels 
cured,  and  222,848  export^  In  1842 
the  quantities  (ban«ls)  of  white  herrings 
cured,  &C.,  in  Great  Britain  Tso  &r  as  the 
same  had  been  brought  unaer  the  cog- 
nizance of  the  commissioners  of  the  her- 
ring fishery  under  1  Wm.  IV .  c.  54),  were 
as  follows: — 

CoTBd.  Expostfld. 

Gutted.   •  489,583        283,583 
Ungutted.  178,219  1206 

667,802        248,789 

The  principal  countries  to  which  her- 
rings were  exported  in  1842 1 
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Bamlfl. 
....     73,915 
Otiber  ports  of  GemuuDy  28,335 

Italy 25,105 

France 19,659 

British  West  Indies    .      3,526 
Mauritiiis  .     •     .     .      2,258 

In  1843  the  nnmber  of  vesBels  which 
deared  oatwrnrds  for  the  British  Herring 
Fishery  was  333,  of  7316  tons,  and  the 
crews  amounted  to  1 150  men.  The  netting 
which  they  possessed  was  481,906  square 
yards,  and  they  took  out  121,724  bushels 
of  salt  and  60,904  barrels.  The  total  nnm- 
ber of  barrels  of  cured  herrings  landed 
during  the  season  was  57,539,  of  which 
55^949  were  gutted  and  packed  within 
twenty-four  hours  after  being  caught 
The  gross  total  of  white  herrings  cured 
by  fisb-curers  on  shore  in  the  ports  of 
Scotland  was  565,880  barrels,  out  of 
which  nnmber  383,231  contained  herrings 
sutted  and  packed  within  twenty-four 
hows  after  they  were  caught  There 
were  besides,  it  is  computed,  herrings 
9M  in  a  fresh  and  cured  state  |to  the 
Talne  of  1 14,5381.  The  number  of  bar^ 
rels  of  white  herrings  which  were  entitled 
to  be  branded  with  the  official  brand  was 
162,713,  and  1 14,614  bairels  were  assorted 
and  cured  according  to  the  Dutch  mode, 
and  were  branded  accordins^y. 

The  number  of  boats  and  of  fishermen, 
and  other  persons  employed  in  taking, 
gutting,  curing,  and  packing  cod  and  her- 
rings m  1832  and  1842  were  as  follows:— 

1838.        184S. 

Boats 11,059  12,479 

Fishermen  ....  49,164  52,998 

Coopers,  carm,       \  gj  ^q^  36,733 
packers,  &e.    .    .  J 

The  lemoval  of  the  bounty  has  been 
attended  with  an  improrement  in  the 
nnmber  of  the  fishermen  generally,  and 
IB  Scotfand  the  fishermen  ha^e  been  able, 
fkxym  the  &ir  profits  of  their  business,  to  re- 
place the  small  boats  they  formerly  used 
by  new  boats  of  larger  dimensions,  and  to 
nroride  themselves  with  fislung  materials 
of  superior  value.  In  &ct,  the  tonnage 
bounty  system  was  an  encouragement  to 
idleness  and  peijury. 

In  1833  a  select^  committee  of  the 


House  of  Commons  was  appmnted  to  m* 
^uire  into  the  distress  which  was  at  that 
tune  said  to  afifect  the  several  fisheries  in 
the  British  Channel.  One  cause  of  this 
distress,  it  was  alleged,  was  the  inter- 
ference of  the  fishermen  of  France; 
but  by  a  convention  with  France,  con- 
cluded in  1839,  limits  are  now  established 
for  tiie  fishermen  of  the  two  countries. 
Another  cause  of  the  unprosperous  state 
of  tiie  fidiermen  was  stated  in  the  re- 
port of  the  committee  to  be  "the  sreat 
and  increasing  scarcity  of  all  fish  whicji 
breed  in  the  Channel,  compared  with  what 
was  the  ordinary  supply  mteen  to  twenty 
years  ago." 

We  do  not  at  present  hear  of  the  dia* 
tress  amon^  the  fishermen  on  our  coasts* 
The  facilities  of  communication  with  po- 
pulous inland  districts  have  greatly  ez« 
tended  the  market  for  fish,  and  in  parts 
oi  the  country  in  which  fish  had  scarcely 
been  at  all  an  article  of  food.  In  London, 
where  the  fiicilities  for  obtuning  a  supply 
of  fish  are  nearly  perfect,  there  is  one 
dealer  in  fish  to  four  butchers,  and  fish 
is  hawked  about  the  streets  to  a  great  ex* 
tent;  but  in  Warwickshire  the  proportion 
(tf  dealers  in  fish  to  butchers  is  as  1  to 
27,  and  in  Staffordshire  1  to  44.  In  the 
borough  of  Wolverhampton  there  was 
only  1  fish-dealer  in  1831,  but  there  were 
46  butchers.  It  is  evident  that  when  the 
large  masses  of  population  in  the  midland 
and  northern  manufacturing  districts  ac- 
quire a  habit  of  consuminff  fish  as  an 
agreeable  variety  to  their  ordinary  supply 
of  fbod,  a  great  impetus  will  begiven  to 
the  fisheries  on  all  our  coasts.  The  rapid 
means  of  transport  afforded  by  railways 
enable  the  inhaoitanti  of  Birmingham  and 
London  to  consume  cod  and  other  fish 
caiu;ht  in  the  AUantic  by  the  fishermen 
of  Qalway  and  Donegal.  This  improve- 
ment in  the  means  of  communicating 
with  the  best  markets  is  a  great  boon. 
The  fishermen  who  supply  ue  London 
market  instead  of  returnmg  to  Gravesend 
or  other  ports  of  the  Thames  and  Med* 
way,  for  instance,  put  their  cargoes 
already  packed  in  hampers  on  board  the 
steam-boats  which  pass  along  the  whole 
eastern  coast  as  fkr  north  as  Aberdeen ; 
6r  they  sometimes  make  for  Hull  or  some 
other  port  in  the  neighbourhood  of  the 
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fiBhing-groond,  and  there  land  their 
cargoes,  which  are  conTeyed  to  London 
in  Uie  course  of  a  few  honn  or  to  other 
great  inland  markets  in  a  still  shorter 
time.  Fast  sailing  catters  are  sometimes 
employed  to  take  provisions  to  the  boats 
on  the  fishing-ground,  which  bring  back 
the  fish  taken  by  each.  In  consequence 
of  these  arrangements  the  fishermen  are 
sometimes  kept  at  sea  for  seyeral  months 
together. 

It  is  amusing  at  this  time  to  read  the 
-various  projects  or  **  wajrs  to  consume  more 
fish/'  wnich  were  entertained  at  the  com- 
mencement of  the  last  century.  The  diffi- 
culty on  account  of  the  cost  of  conveyance, 
and  the  limited  distance  to  which  fresh 
fish  could  be  sent  from  the  coast,  induced 
some  persons  to  propose  that  fish  sent  to 
inland -towns  should  be  "marinated, "  or 

fickled  according  to  a  peculiar  method, 
n  the  sixteenth  century,  and  before  those 
improvements  in  agriculture  were  made 
by  which  fresh  meat  may  be  obtained  all 
the  yesLT  round,  there  were  great  fish 
fairs  in  different  parts  of  the  country,  at 
which  persons  bought  a  stock  of  salted 
fish  sufficient  to  last  during  the  winter 
and  the  subsequent  season  of  Lent 
The  herring  fair  at  Yarmouth  was  regu- 
lated by  a  statute  in  the  fourteenth  cen- 
tury. In  1533  the  fairs  of  Stourbridge, 
St  Ives,  andEly*  were  **  the  most  notable 
fairs  within  this  realm  for  provision  of 
fish"  (24 Hen.  VIIL  c.  4).  In  1537  the 
town  of  Lynn,  in  Norfolk,  obtained  letters 
patent  for  establishing  a  fish  fhir ;  but  in 
1541  the  right  of  holding  the  &ir  was 
abolished  by  statute  (33  Hen.  VIII.  c. 
34),  because  the  inhabitants  attempted  to 
engross  the  business  of  other  fairs.  The 
supply  of  the  fairs  and  markets  with  cheap 
fisn  was  considered  an  important  matter 
in  those  days.  In  1541  an  act  was  passed 
which  prombited  the  EInglish  fishermen 
from  buying  fish  of  foreigners  at  sea,  be- 
cause if  they  did  not  do  so  *'  the  same  Pi- 
cards  and  Flemings  would  bring  the  same 
fish  over  themselves  and  sell  it  to  the 
king's  subjects  much  better  cheap,  and  for 
less  money"  (33  Hen.  VIII.  c.  2). 

One  branch  of  fishing  wholly  different 
in  its  object  from  all  omer  branches  has 
been  described  by  the  committee  of  1833 
under  the  title  of  the  SUm-Boat  Fishery. 


This  fishery  prevails  principally  upon  the 
Kentish,  Norfolk,  and  Essex  coasts ;  and 
the  object  is  the  catching  c^  sprats  as 
manure  for  the  land,  for  wnich  there  is  a 
constant  demand.  This  branch  of  fish- 
ing is  represented  by  the  committee  to 
have  much  increased,  and  to  give  employ- 
ment on  the  Kentish  coast  idone  to  from 
400  to  500  boats,  which  remain  upon  the 
fishing  grounds  fi^uently  for  a  week  to- 
gether and  until  each  has  obtained  a  full 
cargo. 

Vessels  and  boats  employed  in  fishing 
are  licensed  by  the  Commissioners  of  Cus- 
toms in  pursuance  of  the  acts  for  the  pre- 
vention of  smuggling;  and  they  are  re- 
quired to  be  painted  or  tarred  entirely 
black,  except  the  name  and  place  to  which 
such  vessel  or  boat  belongs.  A  parlia- 
mentary return  for  1844  gives  the  number 
of  vessels  above  and  under  fif^  tons  regis- 
tered at  each  port  in  the  United  Kingdom : 
the  greater  proportion  of  those  imder 
fifty  tons  are  principally  employed  in  fish- 
ing. At  Faversham  there  were  218  vessels 
under  fifty  tons,  and  their  average  tonnage 
was  twenty-one  tons;  at  Yarmouth,  321  ; 
Southampton,  131 ;  Maldon,  105 ;  Roches- 
ter, 256;  Colchester,  203;  Dover,  91; 
Rye,  55 ;  Ramsgate,  80 ;  Dartmouth,  256. 

The  licences  thus  granted  specify  the 
limits  beyond  which  fishing  vessels  must 
not  be  employed :  this  distance  is  usually 
four  leagues  from  the  English  coast,  and 
it  is  affirmed  that  our  fishermen  are  in- 
jured by  this  restriction,  because  some 
valuable  fishing  grounds  lie  beyond  the 
prescribed  limits  and  are  thus  abandoned 
to  foreigners. 

The  pilchard  fishery,  which  is  carried 
on  upon  parts  of  the  l>evon  and  Cornish 
coasts,  is  of  some  importance.  The  num- 
ber of  boats  engaged  in  it  is  about  1000, 
which  give  employment  to  about  3500 
men  at  sea  and  about  5000  men  and 
women  on  shore.  As  soon  as  caught  the 
pilchards  are  salted  or  pickled  and  ex- 
ported to  foreign  markets,  chiefly  to 
the  Mediterranean:  the  average  export 
amounts  to  30,000  hogsheads  per  year. 
The  quantity  was  much  greater  formerly, 
when  a  bounty  of  8«.  6dL  per  hogshead  was 
paid  upon  all  exported ;  heavy  duties  are 
generally  imposed  in  the  countries  to 
which  thA  exports  are  made. 
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0»  cUcf  mlmaa  fisheries  are  carried 
OB  a  ibe  riTeis  and  sgtnaries  of  Scotland, 
te  lie  aanoal  ▼alms  of  this  fishery  is  not 
exscdr  known.  In  1835  the  prodnce  of 
desstaMn  fisheries  in Satberlandslure  was 
258^1  lbs.;  in  the  riirer  Fojle,  321,366 
fi& ;  IB  the  rirer  Beanly  the  number  of  fish 
fides  was  1^91,  and  the  number  taken 
ia  the  south-east  and  north-east  was 
&(jS59,  and  the  arerage  weight  of  each 
w  estimated  at  10  lbs.  The  produce  of 
the  fiihinips  in  the  riTers  Tay,  Dee,  Don, 
Sfey,  Rndfa-gni,  Beanly,  Borriedale, 
Langvdl  and  Thurso,  and  of  the  coasts 
sdpootfare  oouTeyed  in  steam-boats  and 
saail  sailing-'veaBels  to  Aberdeen,  where 
Ihsy  aie  packed  with  ice  in  boxes  and 
Beat  tD  the  London  market  Theship- 
aieais  dias  made  firam  Abeideeo,  in  1835, 
WIS  U;H9  boxes  (each  containing  from 
tei  to  twelve  fish  and  weighing  120  lbs.) 
sad  5671  kits. 

The  rental  of  the  salmon  fisheries  on 
ihe  river  Tweed  aversged  about  12,000/. 
Sr^or  far  the  seven  years  preceding  1824. 
The  late  Duke  of  Gordon  received  a 
rmialof  atKNit  8000iL  a-year  for  afishery 
m  ibeSpey:  the  expenses  of  the  fishery 
sie  sapposed  to  have  amounted  to  about 
oB&^ialfdussDm. 

LoodoD  is  the  great  mai^et  to  which 
Sesidi  salmon  are  sent  The  quantity 
vks^  arrives  daring  one  season  is  about 
SSOD  tms^  and  the  average  price  is  from 
1(>^  to  1«.  per  llx  The  arrivals  average 
sboat  30  boxes  per  day  in  February  and 
Msrdi,  50  in  April,  from  80  to  100  in 
Mkf,  fipcMn  SOD  to  300  at  the  beginning  of 
iaae,  and  50O  towaids  the  dose  of  the 
2adii,when  the  number  gradually  in- 
creMes  mtil  it  amounts,  at  the  end  of 
JsJy  sod  bpginning  of  August,  to  1000 
boijEs  and  upwards  per  day,  and  the  price 
is  oecasiooally  as  low  as  5d  and  6a.  per 
lb.;  and  is  in  Ihct  lowest  at  the  time  when 
&e  fidi  is  in  the  nrimest  condition.  The 
plaa  of  packing  salmon  in  ice  was  adopted 
tboet  1785,  and  the  idea  was  taken  from 
ike  Chmpf*;  bot  it  was  not  until  the 
^^ieatkm  of  steam  to  navigation  that 
tte  trade  reached  anything  like  its  pre- 
seat  magmtnde.  Even  when  ice  was 
mdrCOBtnuj  winds  would  protract  the 
imge  agad  the  fish  would  be  sjpoiled. 
Tit  Jjmuiaa  trader  instead  of  bemg.  at 
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its  height  in  July  and  August,  was  over 
by  May,  or  whenever  the  weather  became 
warm.  The  great  towns  of  Yorkslkiie, 
Lancashire,  and  the  midland  manufactui^ 
ing  counties,  are  also  frequently  supplied 
with  immense  quantities  of  &x>tch  and 
Irish  nlmon,  but  they  are  not  constantiy 
well  supplied. 

The  produce  of  salmon  fisheries  in  Ira- 
Isnd  is  also  considerable. 

Salmon  fishing  commences  on  the  Ist  of 
February,  and  terminates  on  the  14th  of 
September.  The  intervening  period  is 
called  *  dose-time, '  and  the  acts  for 
regulating  salmon  fisheries  impose  penal- 
ties on  those  who  take  fish  during  this 
season. 

Mackerel  visit  every  part  of  our  ooasli 
in  the  spring  and  early  part  of  the  sum- 
mer, and  are  taken  in  great  abundance. 
For  the  encouragement  of  the  mackerel 
and  other  similar  fisheries,  the  carriages 
in  which  the  fresh  fish  are  conveyed  to 
Ixmdon  are  exempted  frt>m  the  post-horse 
du^.  As  mackerel  will  not  keep^  it  may* 
be  hawked  about  on  Sunday  for  sale,  a 
privilege  which  no  other  fish  enjoys. 

The  cod  fishery  at  Newfoundland  was 
carried  on  as  early  as  1500  bv  the  Portu- 
guese, Biscayans,  and  French,  but  it  was 
not  until  1585  that  the  English  ventured 
to  interfere  with  them.  In  that  year  Sir 
Francis  Drake  being  sent  to  the  island 
with  a  squadron,  seised  the  fi)reign  ships 
which  he  found  engaged  in  the  fishery, 
and  sent  them  to  England,  where  they 
were  dedared  lawful  prizes.  In  1614 
and  1615  the  English  had  200  and  250 
vessds  engaged  in  the  Newfoundland  cod 
fishery.  Towards  the  end  of  the  seven- 
teenth century  it  was  carried  on  on  a  stall 
larger  scale  by  the  French;  and  it  is 
stated  hj  the  autiior  of  *  Considerations 
on  the  Trade  to  Newfoundland,'  inserted 
in  the  second  vdume  of  Churchill's  *  Col- 
lection of  Voyages,'  that  the  Frendi  *  have 
quite  beaten  the  English  out  of  this  trade, 
as  may  be  instanced  in  many  of  the  out- 
ports  of  our  nation,  and  particularly 
Barnstaple  and  Biddeford,  which  for- 
merly employed  in  this  trade  above  fifty 
ships,  anci  now  do  not  fit  out  above  six  or 
einat  small  ships.' 

By  the  treaty  of  Utrecht,  which  ac- 
knowledged the  sovereignty  of  the  whole 
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klftiid  of  Newfoandluid  to  be  in  the  Crown 
of  England,  the  privilege  of  fishing  on 
put  c?  the  ooeit  was  retenred  to  Fruioe, 
notwithstanding  which  the  English  fish- 
ery there  increased  to  a  great  extent.  In 
1763  there  were  taken  and  cared  by  the 
fingliah  at  the  fisheries  of  NewfiMinaland 
386,274  quintals  or  hnndred-wei^ts  of 
ood-fish,  and  694  tierces  of  salmon,  be- 
besides  1598  tons  of  fish-oil.  In  that 
year  there  were  106  Teasels  employed  in 
carrying  on  the  fishery,  183  ships  for  con- 
Teying  the  fish  when  cored  to  England, 
and  14S  ships  for  its  conveyance  to 
British  colonies.  The  principal  fisheries 
of  Newfoondland  are  prosecoted  on  the 
banks  which  nearly  snrroand  that  island : 
the  object  of  these  fisheries  is  solely  ood- 
fish.  Salmon,  mackerel,  herrings,  and 
some  other  kinds  of  fish  and  seal  are 
taken  oif  the  coasts  of  the  island. 

The  cod-fish  cored  and  exported  to 
England  and  to  foreign  oonntries  in  1785 
amounted  to  591,276  quintals;  in  1832 
to  619,177  quintals:  in  1833  to  88d,.536 
quintals;  in  1837  to  835,559  quintals, 
which  were  valued  at  520,24o£  The 
products  of  the  Newfoundland  fisheries 
exported  in  1832  was  583,687/. ;  in  1833, 
699,174/.;  and  in  1837,  843,903/^  as 
nnder: 

Valne. 

£ 
Cod,  dry—quintals       835,559    520,240 
„   wet— borrehi     •  648         1086 

Herrings— boxes  and 

barrels  •  .  2078  1416 
Salmon— boxes    and 

bamls  .  .  3834  8552 
Other  sorts  of  fish  • .  627 

Seal-skins— No.  353,648     34,044 

Oil,  train  and  sperma- 
ceti—gaUons  2,084,375  277,938 
The  value  ofthe  exportsof  fish  in  1832 
amounted  to  458,662/.;  in  1837  to 
531,921/. ;  and  in  1842  to  528,540/.,  and 
with  oils  and  seal-skins  to  839,260/. 

These  fisheries  may  be  said  to  be  the 
sole  pursuit  of  the  settlers  in  Newfound- 
land, and  of  the  traders  who  frequent  the 
island.  Nearly  every  fiunily  has  a  wj^h 
piece  of  land  under  garden  cultivation, 
but  agriculture  is  not  pursued  as  a  sub- 
Mantive  occupation. 
^  In  1818  a  oonventioQ  was  ooacloded 


«^ 


between  the  United 
and  that  of  Great  Britain^  for 
lating  the  fisheries  on  the 
the  British  American  proviaoes. 
the  first  and  second  articles  the  : 
habitants  of  the  United  States  were 
have  for  ever,  in  common  with  the  si 
Jeds  of  Great  Britain,  liberty  to  take,  di 
and  core  fish  in  and  on  certain  portxo 
of  the  coast  therein  defined,  and  by  t 
third  artide  the  Americans  gave  ap  t 
claim  to  take  fish  within  three  milea  or  & 
coasiB,  bays,  creeks,  or  harbours,  with 
the  British  dominions  in  America  not  i 
duded  in  the  limits  defined.  Some  d 
pute  has  arisen  between  the  two  gover 
ments  respeoting  infraetioos  of  the  Co 
vention.  The  Americans  oonceived  th 
they  were  allowed  to  enter  bays  and  fi 
if  mey  kept  three  miles  from  the  shor 
but  by  the  British  interpretation  the  pi 
scribed  limit  of  three  miles  is  to  be  mc 
sured  firom  the  headlands  of  bays,  and  th 
consequently  die  Americans  were  exela 
ed  from  the  interior  of  bays  and  inde 
tations  of  the  coast  In  1843  the  Um« 
States  government  acquiesced  in  this  vie 
of  the  case. 

In  the  other  British  North  Amerio 
colonies  fisheries  are  established,  and  t] 
produce  enters  more  or  leas  into  the 
foreign  commerce.  The  fisheries  on  La] 
Huron  have  lately  been  prosecuted,  nx 
promise  to  become  of  oonstderabie  in 
portance.  The  kinds  of  fish  exporK 
are  chiefly  cod,  herrings,  salmon,  ai 
mackerel.  The  actual  value  of  these  es 
ports  from  each  colony,  in  die  years  I8j 
and  1837,  was  as  follows:— > 

1832.  183? 


Eastern  (Lower) 

Canada 

£6,476 

£6,1^ 

New  Brunswick 

31385 

30,51 

Novn  Scotia     . 

155,189 

181,9< 

Prince  Edward's 

Island 

65 

5,34 

CapeBreton    . 

10,383 

11,74 

Total  .  £203,997  £235,72 
The  bay  Des  Chaleurs  in  the  S 
Lawrence  is  considered  the  best  fishiii 
station  on  the  continent  of  America.  ] 
is  said  that  there  are  from  3000  to  500 
United  States  schooners  fishing  eve^ 
■ummer  in  this  bay.     TbeycuncoAi 
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the  otant  of  1,800,000  qnintBls,  whUe 
tbe  Briliih  onlgniirH  up  toa  recent  period 
did  not  in  this  fishery  cure  more  than 
aoO^OOO  qninlals.  In  1844  an  act  was 
pMsed  in  the  Imperial  Parliament  for 
ncorporaliD|;  a  company  under  the  title  of 
the  G«pi  Fishing  and  Minin|{  Company. 
The  whale  fishery  was  earned  on  sno- 
eoilvlly  dnringithe  twelfth,  thirteenth, 
aid  faukeaith  eeataries  hy  the  fiiseayans. 
The  whales  teken  by  them  in  the  bay  of 
Bbeay  appear  to  have  been  of  a  smaller 
speeies  than  those  since  found  in  more 
northern  latitudes.  The  Biscayan  fishery 
has  leag  censed,  owing  probably  to  the 
mat  destrnctioQ  of  the  animals.  Itisto 
ttie  ^qyagera  who,  near  tbe  end  of  the 
siztenth  ecntnry,  attempted  to  find  a  pas- 
sage thiiNigh  the  northern  ocean  to  India, 
tM  we  owe  the  disooreiy  which  led  to 
tibefslalilishmentof  the  fishery  in  the  seas 
ef  Grecnlnnd  and  Spitabmen.  The 
Engtiih  and  the  Dotch  were  ttie  first  to 
embark  in  thisadTentare ;  bat  the  French, 
Dnnes^  Hnmbugers,  and  othen  were  not 
rfow  to  isllow  their  example.  At  first 
the  whales  were  so  nuneroos  that  the 
fishing  was  comparatiTely  ea^,  and  was 
so  snecemfuUy  pursued,  that  in  addition 
to  the  shipe  actaaUy  engeged  in  the  fish- 
eiy,  many  other  vessds  were  sent  in 
ballMt  to  the  shores  of  Spitsbergen,  and 
the  whole  returned  home  with  full  car- 
I  of  oil  and  whalebone.  It  was  then 
to  boil  the  blubber  on  the 
spot,' and  bring  home  the  oil  in  casks. 
In  the  progress  of  the  fishery  the  whales 
became  lew  numerous,  and,  when  found, 
more  difficult  to  take.  It  therefore  be- 
came necessary  to  pursue  them  fiulher  to 
the  open  sea,  and  at  length  it  was  Ibund 
economical  to  briuff  the  blubber 
I  in  order  to  its  being  boiled,  and  the 
belbre  used  finr  that  parpose 
loned.  Hie  whale  fiilieiy  was 
Ibt  a  long  period  sustained  by  bounties. 
In  1732  tlw  boootT  was  90ii  fr>ton  on 
cmy  ship  of  more  than  200  tons;  IB  1740 
itwas  increased  to  40s.;  in  1777  it  was 
ledneed  to  aOfc,  and  in  fi.Te  yean  the  num- 
ber of  TMwIs  enmhmd  kU  firam  106  to 
99 ;  and  in  1781  tie  tKBMr  into  of  bounty 
(40e.)  was  JMtorsd,    In  1787  the  bonsly 
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That  part  of  the  Arctic  Sea  which  lies 
between  Spitsbergen  and  Greenland,  and 
which  was  fmnerly  firequented  by  the 
whale-ships,  is  now  almost  wholly  abui- 
doned  beotuse  of  the  scarcity  of  the  fish, 
and  the  northern  whale-fishery  is  now 
chiefly  Dursued  in  Dayis's  Straits.  The 
change  nere  noticed  has  occurred  within 
the  but  thirty  years.  In  1816  and  1820, 
aboTo  100  ships  were  engaged  in  the 
Greenland  fishery,  and  in  1833  and  1834 
only  3  and  7 ;  but  the  number  employed 
in  the  Straits  fishery  had  increased  from 
45  in  1816  to  91  in  1830.  In  the  twenty 
years  from  1815  to  1834  indosiye,  the 
ayerage  annual  results  of  the  Greenland 
and  Dayis's  Strails  fishery  were  as  fol- 
lows :— 
Number  of  ships  returned  to 

Great  Britain  •  •  115} 
Tonnage  of  ditto  •  •  37,013} 
Number  of  shipe  lost         •  5 

Tuns  of  train  oil      •        .  11,313 
Tons  of  whalebone  •        •       591} 
Number  of  whales  taken   •     1,024 
Tuns  of  oil  yielded  by  each 

whale  .        .        •         11^    ' 

Tuns  of  oil  procured  by  each 

ship  .        .        .       loij 

The  ayerage  prioes  during  these  twenty 
years  were--<)f  dl,  28^.  15«.  per  ton,  and 
ot  whalebone,  163/.  per  ton ;  it  follows 
therefore  that  the  annual  ayerage  pro- 
duce of  the  fishery  amounted  to  421,704/. 
In  1842  the  number  of  British  ships 
engaged  in  the  northern  whale-fishery 
was  only  18  (14  to  Greenland,  and  4  to 
Dayis's  Straits) ;  the  number  of  whales 
taken  was  54,  which  yielded  668  tuns  of 
oil.  In  1840  the  quanti^  of  oil  was 
only  412  tuns.  Hull,  which  was  once 
the  great  port  for  the  northern  whale- 
fishery,  has  in  two  years  recently  only 
sent  out  two  yfuels,  instead  of  60  or  70, 
and  none  hayn  gcme  out  from  London. 
One-half  of  the  ships  are  now  tent  out 
firom  Peterhead. 

Preyioos  to  the  reyolt  of  the  North 
American  proyinces  this  fishery,  as  well 
aa  that  in  the  Southern  Ocean,  was  prose- 
cuted with  great  nririt  by  the  colonists  of 
Massachussetts.  Just  before  the  begin- 
ning of  the  war  they  empbyed  annual^ 
183  ships  of  13»820  tons  m  the  noribtn, 
and  121  sh^  of  14^6  tons  in  the 
D2 
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southeni  whale-fisheries.  The  fisheries 
are  still  prosecnted  by  the  people  of  New 
England  with  great  success. 

It  was  not  until  after  the  breaking  oat 
of  war  between  England  and  the  Ameri- 
can provinces  had,  for  a  time  at  least,  in- 
terrupted this  spirit  of  enterprise,  that 
England  embarked  in  the  southern 
fishery.  In  1791  the  number  of  English 
vessels  so  employed  was  75 ;  1819  to  1823 
above  100 ;  and  from  1830  to  1833  the 
number  varied  from  104  to  110.  Since 
this  period  the  number  of  ships  employed 
has  gradually  fallen  off;  but  the  price  of 
oil  has  long  been  rising,  and  is  now  double 
what  it  was  twenty  years  ago.  This, 
however,  will  probably  not  h&ve  mudi 
effect  in  increasing  the  number  of  vessels 
fitted  out  in  this  country  for  the  southern 
whale-fishery,  but  it  may  give  an  im- 
petus to  the  Australian  fishery.  By  the 
Tariff  of  1842  (5  &  6  Vict  c  47)  the 
duty  on  train  blubber  and  sperm  oil,  the 
produce  of  foreign  fishing,  was  reduced 
from  a  uniform  rate  of  26/.  12s.  per  ton 
to  6/.  on  train  oil,  and  15/.  on  sperm  oil ; 
but  the  alteration  of  duty  did  not  take 
effect  until  July  of  the  following  year. 
In  the  period  between  1832  and  1842  the 
highest  value  of  the  products  of  the 
southern  whale-fisherv  imported  into  this 
oountry  was  721,000/.  in  1838. 

It  requires  a  considerable  sum  of  money 
to  fit  out  a  ship  in  England  for  the 
southern  whale  fishery.  A  new  vessel  of 
the  size  usually  employed— 350  tons — 
costs,  when  ready  for  sea  and  fully  pro- 
visioned, from  12,000/.  to  15,000/.;  and 
the  adventurer  must  wait  three  years  for 
the  return  of  his  capital. 

In  the  three  years  1830-31-32,  and  in 
ihree  years  1841-42-43,  the  number  of 
British  ships  and  their  tonnage,  and 
British  seamen  of  all  ranks  empl(^ed  in 
the  South  Sea,  Greedand,  and  Davis's 
Strait  Fisheries,  were  as  follows  :— 
Sooth  Sea  Fishery. 

Ship!.       Tons.         Men. 

1830  32   9,682    924 

1831  24    8,335    735 

1832  35   12,066   1091 

1841  13    4,836    404 

1842  6    1,835    169 
1643    9    3,096   862 


Greenland  and  Davis's  Straits. 


1830 
1831 
1832 

1841 
1842 
1843 


Shipi. 
91 
86 
81 

19 
18 
25 


Tons. 
30,484 
28,137 
26,147 

5,742 
5,118 
6,971 


Men. 
4120 
4093 
3706 

897 

830 

1146 


In  1840  the  value  exported  from  New 
South  Wales  of  the  produce  of  the  whale 
fisherv  was  224,144/.,  but  the  exports  were 
considerably  less  in  the  two  fisUowinft 
years.  In  1840  the  quantity  of  sperm  ou 
exported  was  1854  tuns,  black  whale  oil 
4297  tuns,  whalebone  250  tuns. 

The  whale  fisherjr  of  the  United  States 
of  North  America  is  now  greater  tbsA 
that  of  all  other  nations.  Even  on  the 
coasts  of  our  own  colonies  in  Australia 
and  New  Zealand,  the  American  whalers 
outnumber  those  of  the  English.  What 
Burke  said  of  the  fisheries  of  the  colonists 
of  MaKachusetts,  in  1774,  is  applicable 
at  the  present  day  to  their  descendants 
employed  in  the  southern  whale-fishery : 
"Neither  the  perseverance  of  Holland, 
nor  the  activity  of  France,  nor  the  dex- 
terous and  firm  sagaci^  of  English  entei^ 
prise,  ever  carri^  this  most  perilous 
mode  of  hardy  industry  to  the  extent  to 
which  it  has  been  pursued  by  this  recent 
people."  In  1843  the  imports  trcm  the 
whole  fishery  into  the  United  States,  was 
165,744  barrels  of  sperm,  and  205,861  of 
whale  oil,  and  1,908,047  lbs.  of  bone. 
These  imports  gave  emplo^rment  to  193 
ships  ana  barques,  28  brigs,  and  13 
schooners  (234  vessels) ;  and  their  tonnage 
was  165,744  tons.  The  voyage  of  eadi 
vessel  engaged  in  the  sperm  fishery  ave- 
rages three  and  a  half  years,  and  the 
whale  fishery  gave  employment  to  650 
ships,  barques,  brigs,  and  schooners, 
which  are  ^manned  by  17,500  seamen; 
and  their  aggregate  tonnage  amounts  to 
200,000  tons.  The  cost  of  these  650 
vessels  at  the  time  of  their  sailing  is 
estimated  at  twenty  million  dollars,  and 
their  annual  consumption  of  stores,  &e. 
is  3,845,000  dollars.  The  value  of  the 
annual  imiK>rts  of  oil  and  whalebone  in  a 
raw  state  is  estimated  at  seven  million 
dollars.  (American  Aim.,  Boston,  1645.^ 
^  The  Chinese  belonging  to  Hainaa  ana 
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the  neighboarmg  islandlB  panue  the 
whale-uherj  wiu  oonsiderable  success 
near  their  own  coasts.  There  is  ap  ao- 
coont  of  tills  fisheiT  in  Simmonds'  *  Colo- 
nial Magazine,'  toI.  ii.  p.  2S7. 

FLAG,  the  ensign  or  colours  of  a  ship ; 
from  the  Anglo^Siucon  fleoaon^  to  fly  or 
float  in  the  wind.  Flags  borne  on  the 
masts  of  Tessels  designate  the  country  to 
whidi  they  respectively  belong ;  and  they 
are  likewise  made  to  denote  the  quali^ 
of  the  oflicer  by  whom  the  ship  is  com- 
manded. 

The  supreme  flag  of  Great  Britain  is 
the  royal  standard,  which  is  only  to  be 
hoisted  when  the  king  or  one  of  the  royal 
ftmily  u  on  board  the  vessel :  the  second 
is  that  of  the  anchor  on  a  red  field,  which 
characterizes  the  lord  lugh  admiral,  or 
lords  commissioners  of  the  Admiralty: 
and  the  third  is  the  union  flag,  in  which 
the  crosses  of  St  Georffe,  St  Andrew,  and 
St  Patrick  are  blended.  This  flag  b  ap- 
propriated to  the  admiral  of  the  fleet 

In  the  British  navy  a  fleet  is  divided 
into  three  squadrons— the  centre,  the  van, 
and  the  rear;  the  centre  being  distin- 
guished by  red  colours,  the  van  by  white, 
and  the  rear  by  blue,  and  respectivelv 
commanded  by  an  admiral,  a  vice-admiral, 
and  a  rear-admiral.  When  the  fleet  is  vei^ 
large,  there  are  three  divisions  in  each 
squadron:  and  each  squadron  has  then 
Ite  admiral,  vice-admiral,  and  rear-ad- 
miral, wba  respectively  hold  the  com- 
mand of  its  centre,  van,  and  rear  divi- 
sions.   [Admiral,  p.  27.1 

The  three  flags  are  pUun  red,  white 
bearing  the  red  cross  of  St  George,  and 
plain  blue ;  and  the  ensign  worn  by  the 
ship  that  carries  a  flag,  as  well  as  bv 
every  ship  belonging  to  the  same  squad- 
ron, is  always  of  the  same  colour  as  that 
of  the  fli^-offioer  commanding  it 

By  4  Wilt  IV.  c  13,  §11,  it  is  enacted 
that  if  any  person  shall  hoist,  carry,  or 
wear  ou  board  any  vessel;  whether  mer- 
chant or  otherwise,  belonging  to  any  of 
Ws  Majesty's  subjects,  wi&out  particular 
warrant  for  so  domg,  His  Majesty's  Jack, 
eommanly  called  the  Union  Jack,  or  any 
pendant,  or  anv  sQch  colours  as  are  usu- 
ally worn  by  His  Majesty's  ships,  or  any 
flag,  jack,  pendant,  or  colour  resembling 
those  of  lisE  Mi^esty,  or  any  ensign  or 


colour  whatever  other  than  those  pre- 
scribed by  proclamation,  the  persons  so 
offending  are  to  forfeit  a  sum  not  exceed- 
ing 500/. ;  and  every  such  flag,  colour,  &c. 
shall  be  forfeited. 

FLOTSAM,  or  FLOATSAM,  is  such 
portion  of  the  wreck  of  a  ship  and  the 
carso  as  continues  floating  on  me  surfhoe 
of  Uie  water.  Jetsam  is  where  goods  are 
cast  into  the  sea,  and  there  sink  and  re- 
main under  water ;  and  Ligan  is  where 
thev  are  sunk  in  the  sea,  but  are  tied  to  si 
cork  or  buoy,  in  order  that  they  may  be 
found  again. 

These  barbarous  and  uncouth  appella- 
tions are  used  to  distinguish  goods  in 
these  circumstances  from  legal  wreck,  in 
order  to  constitute  which  they  must  come, 
to  land. 

Flotsam,  ietaam,  and  ligan  belong  to 
the  king,  or  his  grantee,  if  no  owner  ajH 
pears  to  chiim  within  a  year  .ftfter  they 
are  taken  possession  of  by  the  pervms 
otherwise  entitied.  They  are  accounted 
so  far  distinct  from  legal  wreck,  that  by 
the  king's  grant  of  wreck,  flotsam,  jetsam, 
and  ligan  will  not  pass. 

Wreck  is  frequentiy  granted  by  the 
king  to  lords  of  manors  as  a  royal  fitm- 
chiw;  but  ifthe  king's  goods  are  wrecked, 
he  can  daim  them  at  any  time^  even  after 
a  year  and  a  day.  The  same  distinction, 
it  is  presumed,  would  prevail  with  respect 
to  flotsam,  jetsam,  and  ligan. 

FOOTPATH.    [Ways.] 

FOREMAN.    [JuBY.] 

FORESTALLING,  ENGROSSING, 
&c.  Ettgrostin^  is  theoffenoe  of  purchasing 
large  quantities  of  any  commodity,  in 
order  to  sell  it  again  at  a  higher  price. 
There  are  numerous  statutes  against  this 
offence,  and  it  was  also  an  offence  at  com- 
mon law.  The  English  were  not  sin^- 
lar  in  this  absurd  species  of  legisUition. 
They  had  the  authority  of  the  Athenians 
[CoBN  Trade,  Ancient,  p^  66  7 J,  who 
were  as  ignorant  of  the  true  principles  of 
public  economy  as  the  most  ignorant 
nation  of  modem  times. 

ForeitaUitu,  also  an  oflfence  at  common 
law,  is  described  in  a  statute  of  Edward 
VI.  to  be  the  buying  or  contracting  fbr 
any  merchandise  or  victual  coming  the 
way  to  market;  or  dissuading  persons 
from  bringing  their  goods  or  provisions 
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there,  or  penaadisg  them  to  enhance  the 

{»rioe  when  there.  There  is  something 
ike  anthori^  fbr  this  in  the  Roman  law. 
The  Lex  Julia  de  Annona  imposed 
penalties  on  those  who  combined  to  raise 
prices. 

*<  lUmHng^  says  Blaekstone,  <*  was  de- 
scribed in  the  same  statute  to  be  the  buying 
of  com  or  otfier  dead  yictnal  in  any 
market  and  seilinc  it  again  in  the  same 
market  or  within  four  miles  of  the  place. 
For  this  also  enhances  the  price  of  prori- 
sioDS,  as  every  successiTe  seller  must 
have  a  successiye  profit"  As  to  engross- 
ing, Blaekstone  remarks:  <*this  must  of 
course  be  iijorious  to  the  public,  by  put- 
ting it  in  tlM  power  of  one  or  two  rich 
men  to  raise  the  price  of  prorisions  at 
their  own  discretion.'* 

An  exact  definition  of  Badsjerina  ia 
not  at  hand;  but  the  nature  of  thisoifence 
may  be  collected  from  the  offences  which 
it  keeps  compsn^  with. 

Notwithstanding  the  ressons  given  by 
Blaekstone,  all  these  offences  have  been 
abolished  by  7  &  8  Vict  c  24,  entitied 
<  An  Act  NT  abolishing  the  offences  of 
forestalling,  regrating,  and  engrossing, 
and  for  rqwaling  certain  statutes  passed 
in  restraint  of  trade.' 

The  preamble  of  the  act  is  as  follows : 
r-"  Whereas  divers  statutes  have  been 
Afom  time  to  time  made  in  the  parliaments 
of  England,  Scotland,  Great  Britain,  and 
Ireland,  respectively  prohibiting  certain 
dealings  in  wares,  victuals,  merchandise, 
and  various  commodities,  l^  the  names  of 
badgering,  forestalling,  regrating,  and  en- 
grossing, and  subjectii^  to  divers  punish- 
ments, penalties,  androrfeitures  persons 
so  dealing :  and  whereas  it  is  expedient 
that  such  statutes,  as  well  as  certain  other 
statutes  made  in  hlnderance  and  in  re- 
straint of  trade,  be  repealed :  and  whereas 
an  act  of  the  parliament  of  Great  Britain 
was  passed  in  the  twelfth  year  of  the 
teign  of  King  George  III.,  intituled  *  An 
Act  for  repealing  several  Laws  therein 
mentioned  against  Badgers,  Engrossers, 
Fonstallers,  and  Begraters,  and  for  in- 
demnifying Persons  against  Prosecutions 
for  Ol^oes  committed  a^nst  the  said 
Ada,'  whereby,  after  recitmg  that  it  had 
^*«ai  found  1^  experience  that  the  re- 
iat  laid  by  several  statutes  upon  the 


dealing  in  com,  meal,  fionr,  cttltle,  am 
sundry  other  sorts  of  victuals,  by  prerenl 
ing  a  free  trade  in  the  said  commodities 
have  a  tendency  to  discourage  the  growti 
and  to  enhance  the  price  of  tbe  aasM 
which  statutes,  if  put  m  execntioBi,  vronl^ 
bring  great  distress  upon  the  inhabitant 
of  many  parts  of  this  kingdom,  and  h 
particular  upon  those  of  the  dties  of  Lon 
don  and  Westminster,  sundry  acts  tbereii 
mentioned,  and  all  the  acts  made  for  thi 
better  enforcement  of  the  same^  wen 
repoded,  as  being  detztnental  to  thi 
supply  of  the  labouring  and  mannfkctar 
ing  poor  of  this  kingdom :  and  whereas 
notwithstanding  the  making  of  tbe  fiial^ 
recited  act,  persons  are  stiU  liable  to  hi 
prosecuted  for  badgering,  engrossing,  fore* 
stalling,  and  regrating,  as  bein^  odnencei 
at  common  law,  and  also  forbidden  by 
divers  statutes  made  before  the  earliest 
of  tiie  statutes  thereby  repealed:  for 
remedy  thereof,  and  for  the  extension  d 
the  same  remedy  to  Scotland  and  to  Ire- 
land, be  it  enacted,"  Ac 

The  second  section  repeals  the  several 
acts  and  parts  of  acts  made  in  the  parlia- 
ments of  England  and  Scotland,  Great  Bn- 
tun  and  Iiebmd,  thereafter  anentioned,  but 
not  so  as  to  save  any  act  repealed  by  any 
of  the  acti  hereby  repealed. 

The  English  statutes  which  are  repealed 
extend  fh>m  the  51  Henry  III.  to  the 
5&6EdwardyLcl5. 

The  third  section  enaels,  ''That  the 
several  acts  and  parts  of  acts  which  were 
repealed,  as  to  Great  Britun,  by  the  first* 
redted  act  of  the  twelfth  year  of  the 
reign  of  King  George  III.  shall  be  taken, 
after  the  passing  of  this  act,  to  be  re- 
pealed as  to  the  United  Kingdom  of  Great 
britain  and  Ireland." 

The  fburtii  section  provides,  **That 
nothing  in  this  act  contained  shall  be  con- 
strued to  apply  to  the  offence  of  know- 
inslv  and  fraudulently  spreading  or  eon- 
spinng  to  spread  any  fUse  rumour,  with 
mtent  to  enhance  or  decry  the  price  of 
any  goods  or  merchandise,  or  to  die  offence 
of  preventinff  or  endeavouring  to  prevent 
by  fbree  or  SireatB  any  goods,  wares,  or 
merchandise  bdng  brought  to  any  fiur  or 
market,  but  tiiat  every  such  offence  ma^ 
be  inquired  (^,  tried,  and  punished  as  if 
this  act  had  not  been  made.^' 


FOSESTLAWS. 


[39] 


FOREST  LAWS. 


Tboa^  the  lav  against  engroBsing, 
loreftalliog,  and  regrating  was,  we  be- 
]kTe,  seldom  enforced,  the  repeal  of  tlus 
mass  of  absurd  legislation,  and  of  the 
common  law  applicable  to  these  soKsalled 
offences,  is  ajproper  measore,  particolarly 
as  the  gronna  of  the  repeal  b  that  the  sta- 
tutes were  "  passed  in  restrunt  of  trade." 
Trade  therefore,  it  is  admitted,  should  not 
be  restrained  by  statutes;  a  principle 
which,  if  fully  carried  oiit,  would  add 
greatly  to  the  prosperity  of  ^lis  country. 

FOREST  LAWS.  On  the  establish- 
ment of  the  Norman  kings  in  England,  it 
has  generally  been  supposed  tnat  the 
propo^  of  all  the  ammals  of  chase 
throuffhoot  the  kingdom  was  held  to  be 
Tcstea  in  the  crown,  and  no  person  with- 
out the  express  licence  of  the  crown  was 
allowed  to  hunt  even  i^on  his  own  es- 
tate. But  tbia  is  rather  a  ooi^ecture  de- 
duced from  1^  supposed  pnnciples  of 
feudalism,  than  a  well-established  ihct 
There  are  no  laws  respecting  the  forests 
among  the  laws  attributed  to  the  Con- 
uaeror;  and  perhaps  all  that  we  can  af- 
firm ii,  that  after  tae  Norman  conquest 
the  royal  fiwests  were  guarded  with 
much  greater  strictness  thim  before ;  that 
thdr  number  was  extended  and  possibly 
ia  some  eases  their  bounds  enlai^ged; 
that  if fifffwc  m  upon  them  were  punished 
with  nuBoh  greater  sereritr;  and,  finally, 
that  there  was  established  a  new  system 
ef  laws  and  of  courts  for  their  adminis- 
tiatian»  Inr  and  according  to  whieh  not 
only  all  offences  touching  the  royal  forests 
were  tried,  but  also  all  persons  living 


le  properties 
Temed.  Thia  is  the  system  or  code  that 
IB  properly  called  the  forest  laws.  Yet 
eren  of  this  in  its  original  integrity  we 
have  no  complele  or  anthoritatiye  record ; 
all  oor  knowledge  of  it  is  derived  from 
some  incidental  notices  of  the  chroniclers ; 
the  vaffue  though  energetic  langnap  of 
•omplamt  and  eondemnation  in  which  it 
is  repeatedly  qmken  of;  the  various  le^ 
lative  enaetmentv' for  its  reform  which 
have  been  preserved ;  and  the  remnants 
of  it  which  survived  to  a  comparatively 
feeeat  period* 

The  Conqueror  is  said  to  have  pos- 
sessed in  different  parts  of  England  68 
foresli»  13  chases,  and  781  parka.    Le- 


gally, forests  and  chases  differ  from 
parks  in  not  being  inclosed  by  walls  or 
palings,  but  only  encompassed  by  metes 
and  bounds ;  and  a  chase  differs  from  a 
forest,  both  in  being  of  much  smaller  ex- 
tent (so  that  there  are  some  chases  within 
forests)  and  in  being  capable  of  being 
held  by  a  subject,  whereas  a  forest  can 
only  be  in  the  hands  of  the  crown.  But 
the  material  distinction  is,  or  rather  was, 
that  forests  alone  were  subject  to  the 
forest  laws  so  long  aa  th^  subusted. 
Every  forest  however  waa  also  a  chase. 
A  forest  is  defined  by  Manwood,.  the 
great  authority  on  the  forest  law^  as 
bdnff  "  a  certain  territory  or  circuit  of 
woody  grounds  and  pastiu«s,  known  in 
its  bouiras,  and  privileged,  for  the  peace- 
able being  and  atndu^  of  wild  beasts, 
and  fowls  of  forest,  chaw,  and  warren,  to 
be  under  the  king's  protection  for  his 
princely  delight;  replenished  with  beasts 
of  venery  or  chase,  and  great  coverts  of 
vert  for  succour  of  the  said  bea^ ;  for 
preservation  whereof  there  are  particular 
laws,  privileges,  and  (officers  belonging 
thereunto."  The  beasts  of  park  or  chase, 
according  to  Coke,  are  properly  the  buck, 
the  doe,  the  fox,  the  marten,  and  the  roe ; 
but  the  term  in  a  wider  sense  compre- 
hends all  tiie  beasts  of  the  forest  Beaati 
of  warren  are  such  as  hares,  conies,  and 
roes ;  fowls  of  warren,  such  as  the  par- 
tridge, quail,  rail,  pheasant,  woodcock, 
malkrd,  heron,  &c  He  afterwards  how- 
ever (quotes  a  decision  of  the  justices  and 
the  king's  council  that  roes  are  not  beasts 
of  the  forest,  because  they  put  to  flight 
other  wild  beasts  (eo  quod  frigant  afias 
feras),  which  seems  an  odd  reason; 
perhaps  the  word  should  be  *'fbgiunt" 
rbecanse  they  fly  ftxHn  other  wild  beasts). 
And  he  adds,  **beasts  of  forests  be  pro- 
perly hart,  hind,  buck,  hare,  boar,  and 
wolf;  but  legally  all  wild  beasts  of 
venery."    (Co.-Litt  sec.  387.) 

For  the  antiouity  of  the  royal  forests 
in  England,  **  the  best  and  surest  aingn- 
ment,"  says  Coke,  elsewhere  (4  Jntl. 
319),  '<is,  that  the  forests  in  England, 
being  sixty-nine  in  number,  except  the 
New  Forest,  in  Hampshire,  erected  by 
William  the  Conqueror,  and  Hampton 
Court  Forest,  by  Henry  VIII.,  and  by 
authority  of  parliament,  are  so  ancient, 
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as  no  record  or  history  doth  make  any 
mention  of  their  history  or  beginning." 
Yet  it  appears,  both  from  the  great 
charter  of  John,  and  from  a  previous 
charter  granted  by  Stephen,  that  some 
lands  had  been  afforested  (as  the  term 
was)  after  the  time  of  the  two  first  Nor- 
man kings.  *'  The  forests,"  says  Stephen, 
**  which  King  William  my  grand&ther, 
and  William  II.  my  ande,  made  and 
held,  I  reserve  to  myself;  all  the  others 
which  King  Henry  superadded  I  render 
up  and  concede  in  quiet  to  the  churches 
and  the  kingdom."  And  one  of  the  con- 
cessions demanded  from  John  and  granted 
in  Magna  Charta  (§  47)  was,  that  all  the 
lands  which  had  been  afforested  in  his 
time  should  be  inmiediately  disafforested. 
No  additional  forests  appear  to  have  been 
made  from  the  reign  of  John  till  that  of 
Hampton  Court  was  constituted  by  act  of 
parliament  in  1539  (31  Hen.  VIII.  c.  5). 
The  name  given  to  it  in  the  statute  is 
Hampton  Court  Chase ;  but  it  is  enacted 
that  all  offenders  in  it  shall  incur  such 
penalties  as  the  like  offenders  do  in  any 
other  forest  or  chase.  It  was  therefore 
made  a  forest  as  well  as  a  chase. 

Many  historians  tell  us  that  King  John 
granted  a  charter  of  forests  at  the  same 
time  with  Magna  Charta.  This  is  in- 
deed distinctiy  asserted  by  Matthew 
Paris,  who  even  professes  to  give  the 
charter  at  full  length.  But  the  statement 
is  entirely  unfounded;  the  concessions 
obtained  Irom  John  in  regard  to  the  royal 
forests  are,  as  mentioned  above,  contained 
in  the  Great  Charter:  the  Carta  de 
Foresta,  which  M.  Paris  quotes,  is  a 
charter  granted  by  Henry  III.  in  the  9th 
year  of  his  rdgn  (a.d.  1224).  This  was 
the  first  separate  charter  of  forests.  It  is 
commonly  printed  in  the  statutes  from 
the  Inspeximus,  or  confirmation  of  it,  in 
the  2%th  of  Edward  I.  (a.d.  1299).  The 
8ub6e<iuent  legislation  upon  this  subject  is 
principally  to  be  found  in  the  following 
statutes :— The  Customs  and  Assize  of 
the  Forest,  or  the  Articles  of  Attach- 
ments of  the  Forests  (of  which  the  date  is 
not  known);  the  Ordinatio  Forests  of 
the  S3  Edw.  I.  (1305);  the  Ordinatio 
Forestse  of  the  34  Edw.  I.  ri306) ;  the  1 
Edw.  III.  c  8  (1327);  and  the  7  Ric  II. 

"^  (1383). 


One  of  the  chief  things  insisted  upon  in 
tiie  early  national  demand  for  the  reform 
of  the  forest  laws,  was  the  mitigation  of 
their  severe  code  of  punishments.  The 
Conqueror,  who,  as  the  *  Saxon  Chronicle* 
says,  loved  the  red  deer  as  if  he  bad  been 
their  father,  is  affirmed  to  have  visited 
the  slaughter  of  one  of  these  animals  with 
a  heavier  penalty  than  the  murder  of  a 
human  being.  And  it  would  appear 
from  the  carter  of  Henry  III.  that  the 
offence  had  previously  been  punishable 
not  only  with  mutilation,  but  with  death. 
"  No  man  firom  henceforth,"  sajrs  the  10th 
clause  or  chapter  of  the  charter,  **  shall 
lose  either  life  or  member  for  killing  of 
our  deer ;  but  if  any  man  be  taken  and 
convict  for  taking  of  our  venison,  he 
shall  make  a  grievous  fine,  if  he  have 
anvthinff  whereof;  and  if  he  have  nothing 
to  lose,  he  shall  be  imprisoned  a  year  and 
a  day :  and  after  the  year  and  day  ex- 
pired, if  he  can  find  sufficient  sureties,  he 
shaU  be  delivered ;  and  if  not,  he  shall 
abjure  the  realm  of  England."  According 
to  Matthew  Paris  (whose  authority  how- 
ever, on  such  a  matter,  is  not  worth 
much),  Richard  I.  had  tlready  repealed 
the  penalties  of  mutilation  for  offences 
against  the  forest  laws. 

The  forest  laws,  as  already  mentioned, 
were  administered  by  their  own  officers 
and  courts.  The  officers  were  the  jus- 
tices in  eyre  of  the  forest;  the  wardens 
or  warders ;  the  verderers,  foresters,  agis- 
ters, regarders,  keepers,  bailiffs,  beadles, 
&c 

The  four  principal  forests  in  England 
were  accounted  to  be,  the  New  Forest, 
Sherwpod,  Dean,  and  Windsor.  Among 
the  others  were  Epping,  in  Essex ;  I)art- 
moor  in  Devonshire ;  Wichwood,  in  Ox* 
fordshire ;  Salcey,  WhitUebury,  and  Rock- 
ingluun,  in  Northamptonshire ;  Waltham, 
in  Lincolnshire;  Richmond,  in  York- 
shire, &c. 

The  oppressive  powers  Tested  in  the 
crown  by  the  forest  laws,  after  having  to 
a  great  extent  long  ceased  to  be  exercised, 
were  revived  by  Charles  I.,  and  endea- 
voured to  be  turned  to  account  in  replen- 
ishing his  empty  exchequer.  At  the 
Court  of  Justic&«eat  (which  was  the 
supreme  forest  court,  and  held  every  year 
before  the  chief  justice  in  eyre  of  the 
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l3RS)Md  iD  less^  before  the  evl  of 
Hdad  as  ckief  jnsdee  in  eyre  eoath  of 
thelYal,  larg&  soms  of  money  were  ex- 
Mrtedflvm  many  perwww,  diiefly  as  com- 
pQslmB  fe  aUeged  encroachments  on 
dhe  iDant  boandnries  of  the  forests,  al- 
tegh  after  a  qviet  possesaon  of  three 
flrfeareeBtaries.  Thia  aocordiogly  was 
«Be  of  the  gneranees  to  which  the  Long 
htrfiaaenC  directed  its  earliest  attention. 
One  «f  die  Acta  which  that  aSMmbl  ▼ 
fused  in  its  fint  aeasion  (the  16  Char.  I. 
c  H\  vas  oiticled  » An  Act  for  the  Cer- 
luatysf  Foresta*  nnd  of  the  Meets,  Meers, 
Lnikaid  Boonda  of  the  Forests,'  which 
Kt  fath  in  the  preamble,  that  not  only 
ja(t|Bi  iiH  had  of  late  been  m^  by 
^Kh  die  boondsof  some  of  ue  forests 
kid  been  ^tarionaly  extended,  or  pre- 
ibdM  to  extend,  bey  ond  the  boonds  com- 
■Mdy  known,  mid  formerly  obserred,  to 
Ike  great  giievauee  and  Tcxation  of 
■ay  peraona  haTing  lands  adioining; 
te  dMTC  had  alao  bmi  some  endeaYonrs 
or  pfueuMj  ^to  set  on  ibot  fbrests  in 
Mie  parts  of  thia  realm  and  the  domimon 
of  Wsks,  where,  in  tmth,  none  haye 
keen  or  ooght  to  be*  or,  at  least,  have  not 
hem  wed  of  long  time."  It  is  therefore 
ended  that  the  bomids  of  every  forest 
fUa  be  diose  eonunonly  known,  repated, 
ved,  or  taken  to  be  its  boonds ;  and  that 
in  jadgaenta,  &c^  to  the  oontraij  shall 
keTBid;that  do  place  where  no  Jostice- 
calorodier  fiyrestconrt  had  been  held 
viAbi  sixty  years  ahoold  be  accounted 
fafst;  and  that  oommissiou  should  be 
isaed  for  aaoertaining  the  bounds  of 
fento  as  ^ey  stood  in  the  SOth  year  of 
the  preeeding  reign,  and  beyond  whidi 
Aej  should  not  thenceforth  be  extended. 
Saee  die  paasing  of  this  Act,  the  old 
ktat  laws  may  be  considered  as  haTing 
been  pradieally  abolished,  and  the  offices 
cnaaeeted  with  their  administration  and 
(seeatioa  taraed  into  little  better  than 

The  11th  chapterofdie  Carta  Forests 
of  Heary  III.  contains  the  following 
•pioBs  ^roTiaioo: — **  Whatsoever  areh- 
oalMipy  lasfaop,  earl,  or  baron,  coming  to 
a  a  our  commandment,  passeth  by  our 
facst,  it  shall  be  lawful  for  him  to  take 
aod  W  ope  or  two  of  our  deer,  by  view 
of  eor  foitBter»if  be  be  present ;  or  else 


i  he  shall  cause  one  to  blow  an  horn  for 
him,  that  he  seem  not  to  steal  our  deer; 
and  likewise  they  shall  do  returning  fVom 
us  as  it  is  aforesaid."  As  this  law  u  stiU 
unrepealed,  any  bishop  or  nobleman  may 
shoot  one  or  two  of  the  deer  if  he  should 
paa  throng^  any  of  the  royal  forests  in 

Oto  or  returning  ftom  parliament, 
ng  was  formerly  so  common  or 
nniyersal  an  episco^  amusement,  that 
the  crown  is  still  entitled,  at  the  death  of 
every  bishop,  to  have  bis  kennel  of  hounds, 
or  a  composition  in  lien  thereof  Auck« 
land  Park,  and  certain  other  demesnes, 
formerly  held  of  the  bishop  of  Dur- 
ham by  forest  servioa;  **  psjticularly,* 
ays  Camden,  **  upon  his  great  huntings^ 
the  tenanti  in  these  parts  were  bound  to 
set  up  for  bim  a  field-house,  or  tabernacle, 
with  a  chapel,  and  all  manners  of  rooms 
and  dHoes ;  as  also  to  fomish  bim  with 
do||s  and  horses,  and  to  cany  bis  pro> 
vision,  and  to  attend  him  during  his  stay 
for  the  supply  of  all  conveniences.  Bat 
now  all  services  of  this  kind  are  either 
let  foil  by  disuse,  or  changed  intopecu- 
niary  payments."  [Gams  Laws  ;  Wooia 

AND  F0RB9TB.] 

FORFEITURE,  the  punishment  by 
loa  of  lands,  estates,  rights,  offices,  or 
personal  effects,  which  is  annexed  by  law 
to  certain  crimes,  and  also  tocertain  illegal 
acts  and  neglect  of  duties  in  the  holder  of 
lands  or  o&es. 

forfeiture  is  the  French  Forftdtnre, 
which  is  ftom  the  word  Forftit,  **u 
crime"  The  verb  For&ire(Forisfooere), 
is  to  do  anything  contrary  to  duty.  For* 
fidture,  according  to  Ricbelet  {Dietiam* 
naire\  is  '*  a  foult  committed  by  an  officer 
of  justice,  for  which  he  ought  to  lose  hia 
office."  The  distinction  between  Escheat 
and  Forfeiture  is  explained  under  At> 

TAIMDEBand  ESCBEAT. 

In  criminal  cases  forfeiture  is  diree- 
fold:^l.  Of  real  estates  absolutely,  as 
for  hi^  treason ;  if  fteehold,  to  the 
king ;  if  copyhold,  to  the  lord.  2.  Of 
the  profits  of  the  real  estate,  if  fteehold, 
to  the  crown  during  the  life  of  the  offender, 
and  a  year  and  a  day  afterwards,  in  the 
case  of  petty  treason  or  murder ;  after 
wluch  the  land  escheats  to  the  lord ;  if  it 
is  copyhold,  it  is  at  once  forfeited  to  the 
lord.     3.  Of  goods  and  chattels,  in  all 
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dici  of  fttonj*  SonM  011167  csMt  of 
fbrftitoTO  of  limdB  or  goods,  or  bodi,  are 
Mtabliihed  hj  difforent  statatet,  as  the 
aCatates  of  pneaaiinire,  fto. 

Lands  are  fbrlbited  opon  attainder, 
and  wk  befbre  [AttaxuvbiO  :  goods  and 
ehattels,  upon  ooimction.  tiie  fbrftitnre 
of  lands  has  relation  to  the  time  of  the 
oiEenoe  ooBunitted ;  the  ibrfeitare  of  goods 
and  chattels  has  not,  and  those  only  are 
tirihited  irhich  the  offender  has  at  the 
time  of  his  oonfiction.  A  botid  fiAt 
alienation  of  his  goods  and  chattels  made 
bj  a  iblon  or  traitor  between  the  oom- 
mission  of  the  olSenoe  and  his  oonviolioii, 
is  tlicrefore  Tslid. 

Forfeitore,  in  ctvil  eases,  takes  fdaee 
where  a  tenant  of  a  limited,  or,  as  it  is 
called,  a  paitioalar  estate,  grants  a  larger 
estate  than  hia  own,  as  where  a  tenant  Ibr 
liib  or  years  assomes  to  oonToy  the  ibe- 
aimple.  80^  if  a  copyholder  commits 
wasle^  or  refhses  to  do  soit  of  eoort,  or  a 
leswe  impDgns  Uie  title  of  his  lessor;  fbr 
in  all  these  cases  there  is  a  rennnciatioii 
of  the  connezioD  and  dependence,  whieh 
«onsdtate  the  tenvre^  and  which  are  an 
implied  condition  annexed  to  every  limited 


Forfeitare  may  also  be  the 
of  the  breach  of  oorenanti  between  land- 
lord and  tenant^  or  penoos  conneoled  in 
tenure;  bat  in  cases  of  forlbitare  where 
compensation  can  be  made  fat  the  bretoh 
of  toe  condition,  a  coort  of  equitr  will 
oompel  the  party  entitled  to  the  forfeiture 
to  accept  compensation.  The  right  to 
take  advantage  of  a  finfntiire  may  also 
be  waived  by  any  act  of  the  penon  enti- 
tled whieh  recognises  the  continoance  of 
tiw  title  in  the  pardealar  tenancy,  as,  for 
instance,  the  receipt  of  rent  by  a  land- 
lord in  respect  of  a  time  sabsequent 
to  the  act  by  which  the  ftirfeittire  is 


Lands  may  also  be  fttiteited  by  alien- 
ation contra^  to  law,  as  by  alienation  in 
mortmain  without  licence,  or  toan alien: 
in  the  ibrmer  instance,  if  tiie  immediate 
lord  of  the  fee,  or  the  lord  panunoont, 
negleot  to  enter,  the  king  may ;  and  in 
the  latter,  though  the  conveyance  is 
eifectaal,  yet  as  an  alien  cannot  hold 
lands  the  king  may  enter,  upon  office 
imnd.  [Albx;  OrnoB  Fotnii>.] 


Ofices  are  forfeited  by  the  n^^eoC  or 
misbdiavioar  of  the  hoMera ;  ud  the 
riglit  to  the  neat  presentation  to  eecleai- 
astical  benefices  is  forfeited  bySiaaony 
and  by  Lapee.  [BEMsnoB,  p.  391 ;  A]>- 
VOWSOR,  pi  48.] 

The  tenn  Gonfisealion  is  not  now  itoed 
as  a  term  of  Engliah  law,  but  it  was  onoe 
in  use,  and  was  allied  to  those  goods 
which  were  forfeited  to  the  king's  Bzelie- 
<iner.  Goods  confiscated,  it  is  said,  are 
generally  each  as  were  arrested  and  saaed 
to  the  kmg's  nse,  and  therefore  goods  con- 
fiscated and  goods  forfidted  are  synony- 
moos  teraas.  If  this  explanation  is  right, 
Forfeitare  is  a  more  comprehensive  tem 
than  CoBfiscatlon  in  En^ish  law. 

Confiscation  is  from  the  Latin  Oonfisca- 
tio,  which  prraeriy  means  the  seisore  ef 
the  property  of  an  oflbnder  for  the  Impe- 
rial Flseos,  or  the  Imperial  treasury:  tbe 
properly  of  the  Boman  Emperor,  aa  Eaa- 
peror,  was  expressed  by  the  term  Fise«a. 
Fiseos  signifies  a  wicker  basket :  die  word 
Hanuier  (hamper)  has  the  same  meaning. 

FORGERT,  from  Ae  French /crairr, 
'  to  heat  metal  and  hammer  it,'  wmch  ia 
from  the  Latin  fin^gen.  From  this  sense 
dl  Jbrgtr  came  the  meaning**  to  make" 
generally,  to  invent  Legal  forgerjr  ia 
tiie  ftlse  making,  connlerfttting^  altenng, 
or  ottering  any  instrument  or  writtng 
wi A  a  frandnlettt  intent,  whereby  another 
may  be  defrauded.  Tbe  offence  is  coiih 
plete  by  the  making  Ae  forged  instra- 
ment  with  a  fraudulent  mtent,  though  it 
be  notpublisbed  or  utiefed;  and  the  pab- 
lishinff  or  uttering  of  the  instrument, 
knowug  it  to  be  fotaed,  is  punished  in 
the  same  manner  as  tibe  nuking  or  coon- 


It  is  Sy  no  means  necessary  to  brinff 
Ae  offence  within  the  legal  meaning  of 
the  term  finrgerr,  that  the  none  of  sot 
penon  should  m  counterfeited,  thoai^ 
this  is  the  most  eommen  mode  in  which 
the  crime  Is  committed ;  thus  a  man  is 
ffuiltv  of  fitfgery  who  antedates  a  deed 
for  the  purpose  of  defrauding  other  par- 
ties, though  he  signs  his  own  nameto  the 
instrument;  and  the  offeaoe  is  e<inal]y 
complete,  if  a  man  being  Instructed  to 
make  the  will  of  another,  Inserts  provi- 
rions  of  hii  own  anthoiity .  In  tram  the 
'^       coBtaHU  in  tiie  Ihuid  and  deoelt 
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At  eommon  law  the  crime  of  forgery 
WW  only  a  mMMkniwanoar^  bat  as  the  oom- 
BMroe  of  the  ooimtry  inereased  and  paper 
Cfedit  became  proportionally  extended, 
■any  terere  lawt  were  enacted,  which  in 
moat  caaea  made' the  offence  a  capital 
ftkny. 

Tlie  extreme  aeterity  of  these  laws 
tndid  to  defeat  thdr  object,  and  the  par^ 
tiei  very  fSrequently  choae  rather  qnietly 
to  aoMam  the  Ices  inflicted  upon  them  l^ 
te  commiaaiop  of  the  oflfenoe,  than  by  a 
proMcatioa  to  snl^ect  the  offnider  to  the 
loai  of  life.  Thia  feelina,  and  the  diffu- 
aion  of  the  troth,  that  the  object  of  all 
laws  ia  to  prevent  crime  and  not  merelj  to 
ponuli,  haul  caused  soooeasiTe  mitigationa 
m  the  lawa  relating  to  fbrgenr ;  and  now 
by  dbe  atatnte  11  Geo.  IV.and  I  Wm.  IV. 
&e6;  2  &  S  Wm.  lY.  c.  59,  and  1  Vict 
e.  S4y  the  pnaiahment  of  death  is  abolished 
in  caaea  of  forgery,  and  a  pmishment 
between  transportation  for  life 
risonment  jfor  two  years,  ia  snb- 
( 1  Hawkins,  P.  C;  RasaeU  On 
Crime;  Deaoon'a  CrimnalLaw.) 

The  atatate  law  on  forgery  in  general 
appliea  to  Scotland  aa  wellaa  to  England. 

FOUNDLING  HOSPITALS  are 
cfaaritaMe  institationa,  which  exist  in 
most  large  towns  of  Earope,  for  taking 
caieof  infimta  forsaken  by  their  parent^ 
saeh  bemg  generally  tfaie  offspring  of 
U^gitimale  oonnexiona.  These  instita- 
tiona date  from,  tiie  Bfiddle  Ages,  and 
were  eatabliahed  for  the  parpoae  of  pre- 
venti&g  the  destruction  of  children  either 
by  aotnal  Tiolence  or  by  bong  exposed 
in  the  streela  or  hi^ways*  Among  the 
Bomana  and  other  nations  of  antiquity, 
the  expoenre  of  ehildren  by  poor  or  nn* 
fedfaig  parents  waa  a  frequent  practice, 
and  waa  not  pvaisbed  by  the  laws.  After 
ChrirtiaBitj  became  the  religion  of  the 
'  ^  it  was  forbidden  by  the  Em- 
Valentinian,  Valen8»  and  Gra- 
(^CotL  liii.  tit.  51  (52),  'De  Infen- 
tiboa  expoaitis,'  ftc).  At  the  aame  time, 
the  greater  atrictneas  of  the  laws  con- 
cermng  marriage  and  against  concubi- 
uge^  the  religions  and  moral  dennncia* 
tioBs  against  nnwedded  interooorse,  and 
afterwards  the  oblis^Uory  celibacy  intro- 
duced among  the  clergy,  and  the  severe 
pwaltiaa   attending   its  infiaction,  all 


tended  to  increase  die  danger  to  i^eh 
Illegitimate  infimts  were  expoaed{ftom 
the  sentiments  of  fear  and  shame  in  tiieir 
parents.  Child^morder  and  the  expoanre 
of  children  became  nearly  aa  frequent  in 
Christian  countries  aa  they  had  been  in 
heathen  times,  only  the  parents  took 
greater  care  to  conceal  themselyea ;  and 
humane  individuala  in  Tarioua  countries 
bexan  to  dewige  meana  to  collect  and  pro* 
'Vide  for  the  forsaken  infents  found  in  the 
streets.  Inthis,aainotheractiofphaiity» 
ecclesiastics  stood  foremost  At  Rome, 
Innocent  III.,  in  1198,  when  rebuilding 
and  enlarring  the  great  hospital  of  £ 
Spirito,  allotted  a  part  of  it  to  the  recep- 
tion of  foundlings,  several  inftuiti  having 
been  found  drowned  in  the  Tiber  about 
that  time.  This  asylum  for  the"  espoati," 
or  foundlings,  waa  afterwards  enlaig^ 
and  endowra  by  subsequent  popes,  and 
tiie  institution  was  adopted  by  degreea  in 
other  cities.  It  waa  thou^riit  that  bv  pro* 
-viding  a  place  where  moUiera  might  de- 
poeit  their  illegitimate  children  in  safety 
without  being  subject  to  any  inquinr  or 
enosnre,  the  ft«quent  recurrence  of  the 
crime  of  child-murder  would  be  pre- 
vented. For  this  purpose  a  turnins  box 
was  fixed  in  an  opening  of  the  wall  in  a 
retired  part  of  the  building,  in  which  the 
child  being  deposited  by  the  mother  in 
the  niffht,  and  a  bell  bemjg  rung  at  the 
same  time,  the  watch  inside  turned  the 
box  and  took  the  inihnt,  whidi  tntai  that 
moment  waa  placed  under  the  protection 
of  the  institution,  was  nursed  and  edu- 
cated, and  afterwarda  anprenticed  to  some 
trade  or  pofession.  Those  parents  who 
were  in  nopes  of  being  able  to  acknow- 
ledge their  child  at  some  ftitore  time^ 
placed  a  mark  or  note  with  it,  by  which 
It  was  afterwards  known  when  they  came 
to  claim  it,  and  it  waa  then  reatored  to 
them  on  their  defraying  the  expenae  in- 
curred for  its  maintenance. 

In  France  the  philanthro{d8t  Vincent 
de  Paule,  the  founder  of  the  Society  of 
the  Misfloons,  in  the  first  half  of  the  seven- 
teenth centunr*  exerted  himself  to  fimnd 
an  asylum  for'infonts,  which  were  at 
that  time  fluently  left  to  perish  in  the 
streets  of  Pians.  It  was  at  first  supported 
by  private  subscriptions,  but  afterwards 
waa  made  r  ~^' — '  --^vm-i. — ^ 


FOUNDLING  HOSPITALS.     [  44  ]     FOUNDLING  HOSPITALS. 


*Hdpital  des  Enfans  troav^/  Similar 
institations  were  foonded  in  other  great 
French  cities.  In  1841  there  vere  70,838 
illegitimate  children  bom  in  France — 
about  one  thirteenth  of  the  whole  number 
of  births ;  but  in  Paris  the  proportion  is 
much  greater,  being  one  illegitimate  child 
in  eveij  2*7  Mrths.  Of  the  whole  num- 
ber of  illegitimate  children,  about  58  out 
of  every  100  are  abandoned  b^  their 
mothers  and  taken  to  the  foundlmg  hos- 

Sitals,  where  nearly  two-thirds  of  them 
ie  befbre  they  are  a  year  old.  (Guerrv, 
Statittique  Morale  ae  la  Fhmce,)  In 
1842,  out  of  10,286  births  of  illegitimate 
children,  8231  were  abandoned  by  their 
parent  or  parents,  and  were  sent  to  the 
zbundling  hospital.  Mortality  appears  to 
be  very  great  in  most  foundling  hospitals 
of  the  continent,  owing  to  carelessness, 
mismanagement,  or  want  of  sufficient 
funds  for  the  administration  of  those  in- 
stitutions. The  infimts  are  given  out  to 
cheap  nurses  in  the  country,  where  a 
great  number  of  them  die.  At  the  same 
tmie,  it  is  remarkable  that  the  number  of 
illegitimate  births  has  greatly  increased 
over  all  Europe  during  the  last  forty 
years.  (Benoiston  de  Cn&teauneuf,  Cou' 
nd/hUims  $wr  lea  Enfans  trouv^s  dans  les 
pnncipaux  Etats  de  t Europe,  1824.) 

In  1739  a  charter  was  granted  for  es- 
tablishing a  foundling  hospital  in  London. 
On  the  26th  of  October,  1740,  a  house 
was  opened  in  Hatton-Garden  for  the  re- 
ception of  twenty  children  not  exceeding 
the  affe  of  two  months.  The  regulations 
stated,  that  '*no  questions  whatever  will 
be  aidced  of  any  person  who  brings  a 
child,  nor  shall  any  servant  of  the  house 
presume  to  endeavour  to  discover  who 
such  person  is,  on  pun  of  being  dis- 
charged." The  number  of  applicants  for 
the  admission  of  children  was  so  great 
that  a  balloting  process  was  necessary  in 
order  to  settle  &e  choice  of  admission. 
In  1745  the  western  wing  of  the  present 
hospital  was  opened,  and  the  other  two  por- 
tions of  the  building  were  soon  built  The 
applications  so  constantly  exceeded  the 
numberwhich  the  funds  Wnldsupport,that 
application  was  made  to  parliament,  and 
in  1756  the  sum  of  10,000/.  was  granted, 
and  the  governors  of  the  horoital  were 
empowered  to  form  provincial  establish* 


ments.    At  this  period  the  institution  wsls 
evidentiy  popular.    The  act  of  application 
was  rendered  as  little  troublesome  and  dis- 
agreeable as  possible.    A  basket  was  hung 
at  the  gate,  and  the  onW  trouble  imposed 
on  parents  was  the  ringing  of  a  bell  as  they 
deposited  their  child.  On  the  2nd  of  June, 
1756,  when  the  new  svstem  began,   117 
children  were  received,  and  before  the 
close  of  the  year  the  number  of  children 
that  had  been  adopted  by  the  institution 
was  1783.    The  governors  did  not  yet 
see  the  consequences  of  their  mistaken 
liberality.     In  June,  1757,  they  caused 
notices  to  be  advertised  in  the  newspapers, 
and  placards  to  be  posted  in  the  streets, 
informing  all  who  were  concerned  how 
liberally  the  hospital  was  thrown  open  to 
them.    The  number  of  children  received 
in  1757  was  3727.    In  three  years  and 
ten  months  from  June,  1756,  the  number 
of  infimts   received    into    the    hospital 
amounted  to  nearly  15,000.    The  con- 
veyance of  children  fh>m  distant  parts  of 
the  country  to  the  foundling  hospital  had 
become  a  regular  trade.    It  was  proved 
that  of  eight  children  brought  up  bv 
wagpon  fh>m  the  country  seven  had  died. 
Various  abuses  which,  strance  to  say,  had 
not  been  foreseen  developed  themselves* 
Vigilant  overseers  of  the  poor  occasion- 
ally relieved  the  rate-payers  by  droppins 
into  the  basket  at  the  hospital  a  child 
or  two  that  they  feared  might  beoonae 
chargeable,  or  they  frightened  the  mo- 
thers into    the  act  when  they  had  no 
desire  to  part  with  tiieir  o&pring.  More- 
over, the  institution  had  got  into  foil  play 
before  anything  like  a  system  of  regula- 
tions could  be  adopted  for  preserving  the 
life  and  healtii  of  the  foundlings,  and 
there  was  even  a  scandalous  want  of  wet^ 
nurses.    Out  of  14,934  children  received 
in  less  than  four  years,  only  4400  lived 
to  be  apprenticed.    The  enormous  errors 
which  had  been  committed  by  the  gover- 
nors and  by  parliament  were  now  pal- 
pably evident    In  Februarv,  1760,  a  re- 
solution was  passed    by  tne  House  of 
Commons,  which  declared,  **That  the 
indiscriminate  admission  of  all  children 
under  a  certain  age  into  the  hospital  had 
been   attended  with   many  evil  cons^ 
quences,  and  that  it  be  discontinued;" 
but  at  this  time  there  were  nearly  6000 
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children  in  the  institation,  and  parliament 
was  bound  to  oontinue  the  grant  until  they 
were  apprenticed.  Between  1756  and 
1771  there  was  voted  a  sum  of  549,796^. 
towards  the  expenses  of  the  hospital. 
The  public  also  now  perceived  the  evils 
inherent  in  such  institutions,  and  popu- 
larity was  succeeded  by  odium,  so  that 
the  governors  actually  passed  a  resolution, 
though  afterwards  rescinded,  to  denomi- 
nate the  establishment  'The  Orphan 
Hoq>itaL'  After  this  the  governors  pro- 
ceeded more  cautiously,  restricted  their 
exertions  to  the  scope  of  their  own  funds, 
and  sold  their  country  hospitals.  In 
1801  the  practice  of  taking  children 
without  inquiry  on  payment  of  100/.  was 
abolished. 

The  present  modified  character  of  the 
imroitsl  as  an  institution  for  foundlings 
will  be  understood  from  the  following 
extracta  from  the  regulations  now  in 
force: — ^**No  person  need  apply  unless 
ahe  shall  have  previously  borne  a  good 
character  for  virtue,  sobrie^,  and  ho- 
nesty." Application  for  admission  must, 
in  the  first  instance,  be  by  petition,  and 
this,  properly  filled  up,  must  be  presented 
pex«(mally  at  the  ordinaiy  periodical 
meeting  of  the  committee  of  the  institu- 
tion. Inquiries  are  made  into  the  po- 
verty and  good  character  of  the  applicant, 
4he  illegitimacy  of  her  in&nt,  the  aban- 
donment by  the  father,  and  the  non-cog- 
msanoe  of  the  case  by  the  parish  autho- 
rities. The  chairman  of  the  committee 
qnestions  the  applicant  as  to  the  proba- 
bilitf  of  her  return  to  the  paths  of  virtue 
on  the  event  of  her  child  being  admitted, 
and  the  number  of  persons  to  whom  her 
shame  is  known.  The  next  step  is  to 
make  inquiries  into  the  truth  of  the  ap- 
{tUcantfs  statement.  This  delicate  task 
u  nndertaken  by  the  treasurer's  clerk; 
and  in  performing  it  his  instructions  are 
not  to  mvulge  any  of  the  facts  with  which 
he  may  have  become  sisquainted.  If  the 
nsolt  of  the  investigation  be  satisfactory, 
the  admission  of  the  child  is  secured 
other  at  once,  if  there  be  a  vacancy,  or 
when  a  vacancy  occurs.  The  number  of 
children  is  limited  to  360.  On  leaving 
her  child  the  mother  receives  a  certificate 
.in  retorsy  to  which  is  attached  a  private 
awrkt  hj  which  the  authorities  of  the 


hospital  may,  if  requisite,  subsequentiy 
recognise  the  child,  and  a  corresponding 
mark  is  carefully  attached  to  tiie  child's 
clothing ;  but,  as  respects  the  mother,  it 
is  probable  that  the  child  is  severed  firom 
her  for  ever,  and  that  she  will  never  again 
be  able  to  recognise  it.  The  child  may  be 
restored  at  a  future  time  if  the  mother  can 
give  the  most  satisfactory  proofb  of  her 
ability  to  maintain  it;  but  this  claim 
is  of  rare  occurrence.  Many  devices 
are  resorted  to  by  mothers  with  a  view 
to  the  future  identification  of  their  chil» 
dren ;  but  the  rules  of  the  hospital  are 
strict  as  to  the  severance  being  complete. 
The  children  are  sent  out  to  nurse  until 
the^  are  five  years  old  at  establishments 
which  belong  to  the  horoital  at  East 
Peckham,  Kent,  and  at  Chertsey.  On 
attaining  their  fifth  year  the^  return  to 
the  hospital  for  their  education,  and  at 
its  completion  they  are  apprenticed  to 
some  trade. 

In  1841  the  income  of  the  London 
Foundling  Hospital  was  rather  more  than 
1 1,000/. ;  but  it  is  said  that  in  a  few  years, 
by  the  falling  in  of  leases,  the  income  wifl 
be  not  less  tEan  50,000/. 

In  1833  there  were  8130  children 
maintained  in  three  foundling  hospitals 
in  Ireland.  By  the  Irish  Poor  Law  Act 
(1  &  2  Vict  c.  56)  the  control  of  these 
establishments  was  given  to  the  Poor  Law 
Ommissioners :  the  number  of  children 
was  to  be  gradually  reduced ;  and  finally, 
the  hospitals  were  to  be  converted  into 
union  workhouses,  by  which  provision 
hospitals  for  fbundlings  are  virUiaUy 
abolished.  The  Dublin  Foundling  Hos- 
pital was  erected  in  1704,  and  was  scan- 
dalously managed.  A  basket  was  placed 
on  the  outside  of  the  gate  for  the  recep- 
tion of  infimts,  and  a  Sell  was  rung  when 
they  were  depouted.  The  numb^  of 
children  received  firom  1785  to  1797  vras 
27,274 ;  out  of  which  number  there  died 
13,120.  In  1797  the  admissions  were 
1922,  and  the  deaths  1457.  From  1799 
to  1808  the  admissions  were  19,638,  and 
the  deaths  amounted  to  5043.  The  Dub- 
lin Hospital  was  supported  by  Parliap 
mentary  grants,  and  by  an  assessment  on 
houses  which  realised  8000/.  a  year. 

There  are  Foundling  Hospitals  in 
Eastern  (Lower)  Canada,  and  grants  hayo 
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kereloAire  been  made  to  them  by  the  local 
kgidatora;  bnt  in  1845  it  was  offidally 
ftatod  that  such  giants  would  be  diacon- 
tinned.  The  COTuniffionen  of  Foond* 
lings,  &c  in  the  district  of  Quebec  aocord- 
in^y  ioned  a  notice  which  stated,  that 
<*  persons  have  been  placed  at  the  different 
avennes  leading  to  the  dep6t  at  the  Hotel- 
Dien  to  prevent  people  from  leaving  dan- 
deirtinely  any  children  there." 

FRANCHISE,  a  SMcies  of  incwpo- 
real  hereditament  Franchise  and  li- 
berty are  naed  as  synonymoos  terms,  and 
their  definition  is  a  royal  privilege,  or 
branch  of  the  king's  prerogative,  which 
is  in  the  hands  of  a  subject.  Being 
therefore  derived  from  the  crown,  sndi 
privileoes  must  arise  from  the  king'a 
nant,  uoogh  in  some  cases  they  may  be 
bM  by  prescription,  which  presupposes 
a  grant.  The  kinds  of  them  are  vanotu, 
aiKl  almost  infinite,  and  may  subrist  in 
corporations,  in  one  man,  or  m  manv,  as 
oo-tenanik  (a  Blackslone,  Cowi.  37.)  A 
few  iiistancps  may  be  mentioned :  thus  a 
oonnty  palatine  is  a  flnsnchise,  and  so  are 
privileges  given  to  corporate  bodies, 
forests,  chases,  the  right  to  wreck,  deo- 
dands,  estn^  &c  Franchises  may  be 
lost  or  forfeited  by  the  parties  who  enjoy 
them,  if  ihey  misuse  tneir  privily  or 
neglect  to  perform  the  requisite  duties  in 
reject  of  them ;  and  if  the  ownen  are 
disturbed  or  incommoded  in  the  proper 
exercise  of  their  franchise,  which  is  an 
imury  known  to  the  law  as  a  disturbance 
of  firanchise,  they  may  have  remedy  in  a 
special  action  on  the  case;  or  where  the 
franchise  is  to  levy  a  toU,  they  may  dis- 
train for  the  amount  alleged  to  be  due. 
(3  Blackstone,  Com,  236.) 

FRANKALMOIGNE.  This  tenure 
is  thus  described  by  Littleton  (§  133): 
M  Tenant  in  Frankumoigne  ia  when  an 
abbot  or  prior,  or  another  man  of  reli- 
sion,  or  of  holy  church,  holdeth  of  his 
tord  in  frankalmoicne ;  that  is  to  say  in 
fffttitMy,  ift  liberon  fifwiitoin'iKm,  that  is,  in 
free  ahnes.  And  such  tenure  bepanne 
first  in  old  time.  When  a  man  m  old 
time  was  seised  of  certain  lands  or  tene- 
ments in  his  demesne  as  of  fee,  and  of  the 
same  land  infeofi*ed,  an  abbot  and  his 
covent,  or  prior  and  his  covent,  to  have 
and  to  hold  to  them  and  their  soooeHars 


in  pine  and  perpetual  almes,  or  in  fkani 
almoigne ;  or  by  such  words,  to  hold  a 
the  grantor,  or  of  the  lessor  and  n 
heires  in  tne  almes:  in  such  case  tb 
tenements  were  holden  in  ftankalmoigne.1 
From  this  it  appears  that  lands  which  arl 
held  by  religioiis  bodies  or  bv  a  man  <^ 
rdigion,  are  held  by  tenure;  but  neitfasl 
fealty  nor  any  other  temporal  service  I 
due.  The  spiritual  services  which  wen 
due  before  the  Reformation  are  thni 
described  by  littieton  (§  135):  •'An^ 
they  which  hold  in  frankalmolgne  an 
boimd  of  right  before  God  to  maiEe  ori 
sons,  pr^ers,  masses,  and  other  divin 
services  for  the  souls  of  their  grantor  o 
feoffor,  and  for  the  souls  of  their  heire 
which  are  dead,  and  for  the  prosperity 
and  flood  life  and  health  of  thdr  belre 
which  are  alive.  And  therefore  the^ 
shall  do  no  fealty  to  their  kvd ;  becana 
that  this  divine  service  is  better  for  then 
before  God  than  any  dmng  of  fealty ;  an< 
also  because  these  words  (frankalmoigne 
exclude  the  lord  to  have  any  earthly  o 
temporal  service,  bnt  to  have  only  divin 
and  spiritual  service  to  be  done  for  him.' 
On  this  section  (§  135),  Coke  has  tiii 
following  remark,  which  enlaina  hoi 
most  laims  are  now  held  by  tne  dar^  o 
the  church  of  England  and  hy  spintna 
corporations  in  E^land.  «*&nce  Little 
ton  wrote,  the  lytnrgye  or  bode  of  Com 
mon  Praier  of  celebrating  divine  servic 
is  altered.  This  alteration  notwitb 
standing,  yet  the  tenure  in  frankalmoi^ 
remaineth ;  and  such  praven  and  divm 
service  shall  be  sud  and  celebrated,  a 
now  is  authorised :  yea,  though  the  tennr 
be  in  particular,  as  Littieton  hereaite 
(f  137)  saith,  via.  to  sin^  a  mass,  &c.,  o 
to  sing  a  placebo  ef  dirige,  yet  if  th 
tenant  saith  the  prayers  now  anthoriaec 
it  sufficeth.  And  as  Littieton  hath  sai 
b«^>i«  (§  119)f  in  the  case  of  Socaoe,  th 
chanyng  of  one  kind  of  tempondl  sei 
vices  into  other  temporall  services  alteret 
neither  the  name  nor  the  eifect  of  th 
tenure;  so  the  chan^g  of  spiritual  sei 
vices  into  other  spintnal  services  alteret 
neither  the  name  nor  the  effect  of  th 
tenure.  And  albdt  the  tenure  in  teast^ 
almoigne  is  now  reduced  to  a  certainti 
contained  in  the  book  of  Common  Pnyei 
yet  seeing  tibe  original  tenave  was  i 
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refosal,  vhen  the  jnatices  may,  if  tbey 
see  fit,  oonfirm  the  rules,  notwithstanding 
the  disapproval  of  the  revising  officer. 

Before  these  directions  are  complied 
▼ith,  no  society  is  entitled  to  e^joy  any 
of  the  privileges  or  advantages  commn- 
nicated  by  the  act;  but  when  the  rules 
shall  have  been  enrolled,  and  until  they 
shall  have  been  altered  and  the  like  con- 
firmation shall  have  attended  such  alter- 
ation, they  shall  be  binding  upon  the 
members  of  the  society,  and  a  certified 
copy  of  them  shall  be  received  in  evi- 
denoe  in  all  cases.  The  treasurer  of  each 
society  must  give  bond  to  the  derk  of 
the  peace  for  the  county,  with  two  suffi- 
cient sureties,  for  the  fiiithful  perform- 
ance of  his  trust,  and  must,  on  the  de- 
mand of  the  sodety,  render  his  accounts 
and  asngn  over  the  funds  of  the  societ}' 
at  the  demand  of  a  meeting  of  the  mem- 
bers. The  property  of  3ie  society  is 
to  be  vested  m  ihe  treasurer  or  trustees 
of  the  society,  who  may  bring  and  defend 
actions,  *'  cnminal  as  well  as  civil,  in  law 
or  in  equity,"  concerning  the  property, 
right,  or  claim  of  the  sodety,  provided 
they  shall  be  authorized  to  do  so  by  the 
vote  of  a  majority  at  a  meeting  of  the 
members. 

In  case  any  person  shall  die  intestate 
whose  representatives  shall  be  entitled  on 
his  account  to  recdve  any  sum  from  the 
funds  of  the  society  not  exceeding  20/., 
the  treasurer  or  trustees  may  pay  the 
money  to  the  persons  entitled  to  receive 
the  property  of  the  deceased,  without  its 
being  necessary  to  take  out  letters  of  ad- 
ministration. 

It  is  not  lawful  to  dissolve  any  friendly 
sodety,  so  long  as  any  of  the  purposes 
declared  in  its  rules  remain  to  be  carried 
into  effect,  **  without  obtaining  the  votes 
of  consent  of  five^sixths  in  value  of  the 
then  existing  members,  and  also  the  con- 
sent of  all  persons  then  receiving  or  then 
entitled  to  recdve  relief  from  such  so- 
ciety; and  for  the  purpose  of  ascertaining 
the  votes  of  such  five-sixths  in  value, 
every  member  shall  be  entitled  to  one 
vote,  and  an  additional  vote  for  every 
five  years  that  he  may  have  been  a  mem- 
ber, provided  that  no  one  member  shall 
have  more  than  five  votes  in  the  whole." 
1     The  rules  of  the  sopety  are  to  oontam 
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.  The  nembera  of  audi  societies 
areteaect  together  to  make  such  rules 
lYtsr^DTemment  of  the  same  as  shall 
oflc  be  coBtniy  to  the  intent  of  the  act 
■TRpegBaat  to  the  laws  of  the  realm, 
id  to  impose  sudi  reasonable  fines  upon 
^  Bemben  who  oflBend  against  any  of 
oA  rales  as  may  be  neoessarv  for  en- 
gxdogthem ;  and  these  rules,  which  must 
be  paaed  by  a  majority  of  die  members 
present,  may  be  altered  and  amended 
frga  time  tD  time  by  the  same  authority, 
fist  before  these  original  or  amendeid 
rakssballbeeonfinned  by  the  justices  of 
tbe  cooBty  at  the  general  quarter-sessions, 
diey  Bst  bave  inserted  in  them  a  dedara- 
im  of  tbe  purposes  for  which  the  society 
is  eiablisbed,  and  the  nses  to  which  its 
faadi  daQ  be  applied,  stating  in  what 
^ue  and  pn^artkms,  and  under  what 
ar^aa^Bteti  any  member  of  the  society 
AT  otber  penon  shall  be  entitled  to  the 
aae:  and  fioffther,  it  is  required  that  the 
mfas  so  pasKd  "  shall  be  submitted,  i» 
E^aiid  and  Wales  and  Berwick-upon- 
Tv€ed.  to  the  barristerat-htw  for  the 
tioe  being  appcnnted  to  certify  the  rules 
€f  nriogi' banks ;  in  Soodand,  to  the  lord- 
idtoetie  or  %xxy  of  his  deputies ;  and  in 
hdaad,  to  sodi  barrister  as  may  be  ap- 
jwiated  by  her  majesty's  attorney-general 
m  iRbnd,  Idt  the  purpose  of  ascertain- 
ed vbetfaer  soeh  nUes  are  in  conformity 
tdlvrand  to  the  provisions  of  this  act.'' 
Titoioeis  here  mentioned  are  respee- 
^^yto  settle  sDch  roles,  and  make  them 
ewfonnable  to  law  and  to  this  act  of 
pu&aieDt,  and  to  give  acertificate  of  this 
K^^a&on  havins  been  complied  with. 
1^  nks  so  certified  are  then  to  be  de- 
poated  with  die  derk  of  the  peace  for 
tbe  eoanty  wherein  the  sodety  is  formed, 
t^  by  imn  to  be  laid  befiire  the  justices 
It  ^parter-sessiona,  who  are  required  to 
<a&Tm  the  same,  after  which  the  rules 
and  certificate  are  to  be  filed  with  the 
nQs  of  the  sesdons  of  the  peace,  and 
a  ceitifieaie  of  such  enrolment,  signed 
t^tlKderkof  the  peace,  is  to  be  sent 
to  ^  iodety.  If  the  barrister  or 
otber  officer  above  mentioned  shall  refhse 
to  oertiiy  the  rules  offered  for  his  ap- 
F[w»l,  the  sodety  is  aUowed  to  submit 
tbe  same  to  the  court  of  quarter-seanons, 
togttber  wid&  the  leasoiis  asngned  far 
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House  of  Commons  for  "the  better  sap- 
port  of  poor  persons  in  certain  circum- 
stances, b^  enabling  parishes  to  grant 
them  annuities  for  lives  upon  purchase, 
and  under  certain  restrictions."  The  bill 
passed  the  Commons  but  was  rejected  by 
the  Lords*  A  bill  with  a  similar  object 
met  with  the  like  &te  in  1780.  A  bill 
introduced  in  1 793  by  the  late  Mr.  Georse 
Rose  passed  into  a  law  (33  Geo.  III. 
c.  54),  which  is  known  by  his  name,  and 
was  eztensiyely  acted  upon.  This  act 
recited  **  that  Uie  protection  and  encou- 
ragement of  Friendly  Societies  in  this 
kingdom,  for  securing,  by  voluntary  sub- 
scripdon  of  the  members  thereof^  se|»arate 
funds  for  the  mutual  relief  and  mainten- 
ance of  the  said  members  in  sickness, 
old  age,  and  infirmity,  is  likely  to  be 
attended  with  very  beneficial.effects,"  and 
it  authorized  persons  to  form  themselves 
into  a  society  of  good  fellowship,  for  the 
purpose  of  raising  funds,  by  contributions 
or  subscriptions,  for  the  mutual  relief  and 
maintenance  of  the  members  in  old  a^, 
sickness,  and  infirmity,  or  for  the  rehef 
of  the  widows  and  children  of  deceased 
members.  A  committee  of  members  was 
authorized  to  frame  regulations  for  the 

g>vemment  of  the  society,  which  regu- 
tions,  after  being  approved  by  the  mar 
iority  of  the  subscribers,  were  to  be  ex- 
hibited to  the  justices  in  quarter-sessions, 
and  if  not  repugnant  to  the  laws  of  the 
realm,  and  conformable  to  the  true  intent 
and  meaning  of  the  act,  were  to  be  con- 
firmed and  made  binding  upon  the  sub- 
scribers. 

Among  other  provisions,  it  was  allowed 
to  impose  reasonable  fines  upon  such 
members  as  should  ofiend  against  the 
regulations ;  such  fines  to  be  applied  to 
the  general  benefit  of  the  society-.  By 
this  act  it  was  declared  unlawful  '*  to  dis- 
solve or  determine  any  such  sode^,  so 
long  as  the  intents  or  purposes  declared 
by  the  society  remain  to  be  carried  into 
effect,  without  the  consent  and  appro- 
bation of  five-nxths  of  the  then  existing 
members,  and  also  of  all  persons  then  re- 
ceiving or  entitled  to  receive^relief  from 
^e  society  on  account  of  sickness,  a^  or 
infirmity.  Societies  thus  constituted 
were  rdieved  fh>m  the  payment  of  certain 

imp^tiesy  and  were  empowered  to 


proceed  for  tiie  recovery  of  monietd 
for  legal  redress  in  oertun  cases,  by  si 
mary  process,  without  being  liable  to  I 
payment  of  fees  to  any  oflioer  of  i 
court;  and  to  aid  them,  the  court  i 
required  to  assign  ooonsel  to  carry  on 
suit  without  fee  or  reward. 

In  1795  an  act  was  passed  which 
tended  the  privileges  of  Mr.  Rose's  ad 
other  "benevolent  and  charitable  in 
tutions  and  societies  formed  in  this  kl 
dom  for  the  purpose  of  relieving  wido 
orphans,  and  fimiilies  of  the  deigy  i 
others  in  distressed  circnmstanoes.*' 

Several  other  acts  were  passed  betwt 
1795  and  1817  affecting  the  proceedii 
of  these  societies,  bat  not  in  any  mat 
of  importance. 

In  1817  the  'Savings-Bank  Act'i 
passed,  and  under  its  provisions  the  c 
cers  of  friendly  societies  were  allowed 
deposit  their  funds  in  any  savings  bai 
by  which  means  they  got  security 
their  proper^  and  a  hi^er  rate  of 
terest  than  they  could  otherwise  obti 
This  act  has  been  of  essential  benefit 
these  associations. 

In  1819  another  law  was  passed,  n 
king  provisions  for  the  further  protecti 
and  encouragement  of  ftiendly  societi 
and  for  preventing  frauds  and  abuses 
their  management;  but  as  this  and 
other  acts  previously  passed  with  i 
same  object  were  repealra  and  supenec 
by  the  act  of  1829  (10  Gea  Iv.  c  i 
which,  with  two  acts  passed  in  1832  s 
1834  (2  Wm.  IV.  c.  37,  and  4  & 
Wm.  IV.  c  40),  contain  the  law  as 
now  stands  for  the  regulation  of  frienc 
societies,  it  is  unnecessary  to  detail  h< 
the  alterations  effected  in  1819. 

In  the  years  1825  and  1827  sel 
committees  were  appointed  by  the  Hoi 
of  Commons  to  consider  the  laws  relati 
to  friendly  societies.  The  reports  nu 
hy  these  committees  prepared  the  m 
for  the  enactment  of  1829,  ^ready  m* 
tioned,  which,  with  the  subsequent  a 
of  1832  and^  1834,  we  now  proceed 
analyze. 

The  hiw  of  1829  (10  Geo.  IV.  c  5 
in  the  first  place,  authorizes  anew  1 
establishment  of  societies  within  I 
United  Kingdom,  for  raising  fbnds  ; 
the  mutoal  relief  and  maintpnanoe  of  l 
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refusal,  when  the  justices  may,  if  thejr 
see  fit,  confirm  the  rules,  notwithstanding 
the  disapproTal  of  the  revising  officer. 

Before  these  directions  are  complied 
with,  no  society  is  entitled  to  enjoy  any 
of  the  privileges  or  advantages  commu- 
nicated by  the  act;  but  when  the  rules 
shall  have  been  enrolled,  and  until  they 
shall  have  been  altered  and  the  like  con* 
firmation  shall  have  attended  such  alter- 
ation, they  shall  be  binding  upon  the 
members  of  the  society,  and  a  certified 
copy  of  them  shall  be  received  in  evi- 
dence in  all  cases.  The  treasurer  of  each 
society  must  give  bond  to  the  clerk  of 
the  peace  for  the  county,  with  two  suffi- 
cient sureties,  for  the  fiuthful  perform- 
ance of  his  trust,  and  must,  on  the  de- 
mand of  the  society,  render  his  accounts 
and  assign  over  the  funds  of  the  society 
at  the  demand  of  a  meeting  of  the  mem- 
bers. The  property  of  Sie  sodety  is 
to  be  vested  m  the  treasurer  or  trustees 
of  the  society,  who  may  bring  and  defend 
actions,  *'  cnminal  as  well  as  civil,  in  law 
or  in  equity,"  concerning  the  property, 
right,  or  chiim  of  the  society,  provided 
they  shall  be  authorized  to  dio  so  by  the 
vote  of  a  majority  at  a  meeting  of  the 
members. 

In  case  any  person  shall  die  intestate 
whose  representatives  shall  be  entitled  on 
his  account  to  receive  any  sum  from  the 
funds  of  the  society  not  exceeding  20/., 
the  treasurer  or  trustees  may  pay  the 
money  to  the  persons  entitled  to  receive 
the  property  of  the  deceased,  without  its 
being  necessary  to  take  out  letters  of  ad- 
mimstration. 

It  is  not  lawful  to  dissolve  any  friendly 
society,  so  long  as  any  of  the  purposes 
declared  in  its  rules  remain  to  be  carried 
into  effect,  **  without  obtaining  the  votes 
of  consent  of  five-sixths  in  value  of  the 
then  existing  members,  and  also  the  con- 
sent of  all  persons  then  receiving  or  then 
entitled  to  receive  relief  from  such  so- 
ciety; and  for  the  purpose  of  ascertaining 
the  votes  of  such  five-«xths  in  value, 
every  member  shall  be  entitled  to  one 
vote,  and  an  additional  vote  for  every 
five  years  ihat  he  may  have  been  a  mem- 
ber, provided  that  no  one  member  shall 
have  more  than  five  votes  in  the  whole." 

The  rules  of  the  KW&e^  are  to  contain 
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The  memben  of  sodi  societies 
sie&aeet  tDgether  to  make  sodi  rules 
&r6egofvaiinieiit  of  the  same  as  shall 
BQi  he  eoDtrary  to  the  intent  of  the  act 
EdrnpigiBiit  to  the  laws  of  the  realm, 
SEfd  to  inpoBe  sneh  reasooaUe  fiines  upon 
tbe  laembcTB  who  ofiSend  against  any  of 
deh  ndcs  as  may  be  necessary  for  en- 
l^dBf  ihem ;  and  these  rules,  which  must 
be  paned  by  a  majority  of  the  members 
^Rseot,  may  be  altmd  and  amended 
fnim  time  to  time  by  the  same  authority. 
Bat  before  these  oriffinal  or  amended 
rales  shall  be  eonfirmed  by  the  justices  of 
the  eooty  at  the  general  quarter^essibns, 
th^nnst  have  inserted  in  them  adeclara^ 
tioa  flf  the  pnrposes  for  which  the  society 
is  es&blidied,  and  the  uses  to  which  its 
ftads  shall  be  applied,  stating  in  what 
fhsRs  and  proportions,  and  under  what 
di  WHHlHucCT  any  member  of  the  society 
{ff  other  persoD  shall  be  entitled  to  the 
aae;  and  farther,  it  is  required  that  the 
rales  so  passed  **  shall  be  submitted,  in 
Efigbfld  and  Wales  and  Benriek-npon- 
Trad,  to  the  barrister«t-law  for  the 
tn^  being  ^ipointed  to  certify  the  rules 
r<f  stvia^  hoiks ;  in  Scotland,  to  the  lord- 
sdroeate  or  any  of  his  dqraties ;  and  in 
iRiaad,  to  taai  barrister  as  may  be  ap- 
pooled  by  her  majesty's  attorney-general 
m  Iieiaaa,  for  the  purpose  of  ascertain- 
iag  whether  such  nUes  are  in  conformity 
^  law  and  to  the  proyisioos  of  this  act." 
Tbs  o&een  here  mentioned  are  respec- 
tivdy  to  settle  sneh  rules,  and  make  them 
cauftjcmable  to  law  and  to  this  act  of 
psr&aDeDt,  and  to  give  acertificate  of  this 
regabtion  having  been  complied  with. 
The  roles  so  certified  are  thai  to  be  de- 
pDBted  with  the  derk  of  the  peace  for 
the  cooDty  wherein  the  society  is  formed, 
sad  by  him  to  be  laid  before  the  justices 
at  <|iarter-seaskins,  who  are  required  to 
esofina  the  same,  after  which  the  rules 
kmI  oeililieate  are  to  be  filed  with  die 
loQs  of  the  sesdons  of  the  peace,  and 
a  eertifieate  of  soch  enrolment,  signed 
by  the  derk  of  the  peace,  is  to  be  sent 
to  the  sodety.  If  the  barrister  or 
other  officer  above  mentioned  shall  refiise 
to  eertiiy  tiie  rules  offered  for  his  a^ 
pnvaU  the  society  is  allowed  to  submit 
te  maie  to  the  court  of  quarter-sessions, 
together  with  the  reasons  asogQed  for 
yoi^n. 


FRIENDLY  SOCIETIES.      [  50  ]      FRIENDLY  SOCIETIES. 


a  dedanlioB  wbetfaer,  in  the  erent  of 
any  di^te  or  differenoe  ariiiiig  betveen 
the  toaety  and  any  one  or  more  of  its 
fliemben»  the  matter  shall  be  referred  to 
the  deonon  of  a  jastioe  of  the  peace  or 
(of  arbttratora;  if  to  the  latter,  the  arbi- 
tratori  must  be  chofien  or  elected  in  raf- 
ficient  number  at  the  tot  meeting  of  the 
society  which  shall  be  held  after  the 
enrolment  of  its  rules;  they  most  not  be 
in  any  way  interested  in  the  ftmds  of  the 
society ;  and  whenever  the  necessity  ibr 
their  employment  shall  arise,  a  certain 
nomber,  not  exceeding  three»  are  to  be 
chosen  by  ballot  from  among  the  arbitra- 
tors for  tfie  settlement  of  the  dispute,  and 
justices  are  empowered  to  enforce  com- 
plianoe  with  the  decision  of  the  arbitrar 
tors.  If  die  rules  of  the  society  direct 
the  application,  in  cases  of  dilutes,  to 
JQStiees  of  the  peace,  any  justice  is  em- 
powered to  summon  the  person  against 
whom  complaint  is  made,  and  any  two 
justices  may  hear  and  determine  the  mat- 
ter, thmr  sentence  or  order  being  final 
and  condusiTe.  Minors,  if  fhey  act  with 
the  consent  of  parents  or  guardians,  may 
become  members  of  friendly  societies, 
haring  authority  to  act  for  themseWes  on 
the  one  hand,  and  being  held  legally 
responsible  for  their  acts  on  the  other. 

A  statement,  attested  by  two  auditors 
of  the  Amds  belonging  to  each  society, 
shall  be  made  annually  to  ito  members, 
every  one  of  whom  may  reoeiTe  a  copy 
of  the  statement  on  payment  of  a  sum  not 
exoeeding  sixpence. 

Every  friendly  society  enrolled  under 
this  act  is  obliged,  within  three  months 
after  the  expiration  of  every  five  years, 
to  transmit  a  return  of  the  rate  of  sickness 
and  mortality,  aooordinff  to  the  experience 
of  the  society  during  tiie  preoedmg  five 
yeare,  such  returns  te  be  made  in  a  pre- 
scribed Ibrm  to  insure  uniformity.  These 
returns  are  directed  by  4  &  5  Wm.  IV. 
e.  40,  to  be  addressed  to  the  barrister 
appointed  to  certify  the  rules  of  friendly 
locneties,  London. 

The  provisions  of  the  act  of  1 834  (4  lb 
5  Wm.  IV.  c  40)  are  for  the  most  part 
confined  to  matters  of  r^ulation  whidi  it 
is  not  necessary  te  notice  here. 

The  fi>llowing  are  among  the  benette 
derived  frtxn  a  Friendly 


enrolled  under  the  10  Geo.  IV.  c  5< 
amended  by  the  4  &  5  Wm.  IV.  c  4< 
1,  The  rules  are  binding,  and  ma}r  b 
gaily  enforced;  2,  Protection  is  s:iv< 
the  members,  their  wives  and  d^< 
&C  in  enforeinff  their  ^t  claims, 
agunst  any  fraudulent  dissolution  oi 
society;  3,  The  property  of  the  socie 
declared  to  be  vested  m  the  truste 
treasurer  for  the  time  bang;  4,  The 
tee  or  treasurer  may,  with  respect  to 
perty  of  society,  sue  and  be  sued  io 
own  name ;  5,  Fraud  committed  witl 
spect  to  property  of  society  is  punish 
by  justices ;  6,  Court  of  Exchequer 
compel  transfer  of  stock,  &e.,  if  offic4 
society  absoond  or  refbse  to  transfer, 
7,  Application  maj  be  made  to  Coui 
Exchequer  by  petition,  free  from  payi 
of  court  or  counsel's  fees,  &c ;  8,  Disp 
settled  bv  reference  to  justices  or  arbi 
tors— order  of  justices  or  award  of  t 
trators  final;  9,  Power  to  invest  t 
funds  to  any  amount  in  savings'  bs 
10,  Power  to  invest  thar  funds  with 
Commissioners  for  the  Reduction  of 
National  Debt,  and  to  receive  interes 
the  rate  of  9l.  0$.  \0d,  per  cent. ; 
Priority  of  payment  of  debts,  in  ca» 
ficer,  &c.,  of  society  become  bankrupt 
solvent,  has  an  execution,  £cc.,  agaiosl 
property,  or  dies ;  1%  Incaseofdeat 
members,  payment  mav  be  made  of 
not  exceeding  20/.,  without  the  expc 
&C.,  of  obtainmg  letters  of  administrat 
I  a,  Members  are  allowed  to  be  witne 
in  all  proceedings,  criminal  or  civil 
speoting  property  of  society ;  14,  Exe 
tion  of  all  documents,  &c,  from  ste 
duty. 

Societies  thus  constituted  and  privil< 
must  be  acknowledged  to  be  a  great 
provement  upon  the  old  benefit  cl 
Before  these  societies  wero  regulated 
stetute,  temptation  was  held  out  to 
tain  members  by  the  smallness  of 
contributions,  which  proved  in  the  co 
of  years  wholly  inadequate  to  ans 
the  demands  that  wero  then  sure 
arisen  although  the  income  of  the 
ciety  had  at  first,  while  the  mem' 
continued  young,  been  suflicient  for 
purpose.  The  mischief  thus  fell  t 
them  when  thev  had  become  old 
iafinn»  and  had  no  means  of  reliei 
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AuB  it :    tfus  efvil   is  now 

pncsM  hj  ijbit  oonpalMTy  adoptioii  of 

tililspeEcriMng  fodi  ratm  of  contrilNi- 

tka  md  lUovasees  m  CEzp6ri6iic6  hst 

feMBrtnted  t»be  snflleient  and  eqmtable. 

ItiiniieeeKBr^  to  gl^  the  tables  of 

mtribraoDS  mpnrad  from  members  of 

racBaly  SoctecieBy  in  order  to  insure  to 

6dr  iKisbeis  tile  benefltB  of  such  insti- 

tB&ns,  m  twrj  inlbrmadon  respecting 

Ae  estriifisiinient  of  Priendlj  Societies 

Bsj  be  dbCBiDed,  free  of  expense,  on  ap- 

pfiotko,  tfarai^h  a  post-paid  letter,  to 

1^  "BMster  appointed  to  eertify  the 

feksflfFMeadlj  Societies,  London." 

(k  the  20th  of  Norember,  1844,  the 
■osber  of  friendly  societies  which  had 
#ms  aeeomrts  with  the  Commissioners 
fr  BednedoB  of  the  National  Debt  was 
4i^  and  the  amoont  of  their  deposits  was 
;,7:n,77S2.  There  were  besides,  at  the 
sttiedsle,  10,903  friendly  societies  which 
M  the  sum  of  1,872,0461.  invested  in 


.    [National  Dbbt.1 

FCNERAL.    [lieTBKMBNT.l 

FCS  TRADE.  [HcneoM's  Bat  Cox- 

fixt.] 


GAME-LAWS.  These  laws  deter- 
■lie  vhat  birds  and  beasts  are  to  be  coo- 
fidered  KOm^  and  impose  penalties  on 
^M  vho  mdawlhlly  kill  or  destroy 
^■e.  Tbsy  are  the  remnant  of  the  an- 
ttBtfacsk-bws,  under  whkh  the  killing 
<Be«f  tbe  king's  deer  was  equally  penal 
*idi  onrderinc  one  c^  his  subjects ;  or, 
»SrW.  BbcKstooe  somewhat  quaintly 
^'pRMs  it,  "from  dus  root  has  sprung 
a  tetnd  il^  knovB  by  the  nma  of  tim 
fiiMke,now8rTfved  to  and  wantoning 
ate  biggest  vigovr,  both  Ibonded  upon 
aeflUttuarfasoBable  notion  of  perma- 
tott  property  in  wild  creatures,  and  both 
I^^wthre  of  die  same  tmnny  to  the 
jaww;  but  with  tUs  difieroiee,  that 
tt^  iorat-hivi  establidMd  only  one 
ttghtyfaaater  throu|diont  tbe  land,  the 
^une^lsvs  hate  raised  a  little  Nimrod  in 
«W7Mnof^Cw.4l6> 

Sooe  portion  of  te  history  of  the  game- 
a^mtUseovnttywill  be  fcimd  under 


PoRwr-LAwa,  and  Wabibn,  Fun. 
Game  has  constantly  been  a  subject  of 
legislation  from  the  Conquest  to  the  pre- 
sent time.  The  last  goieral  statute 
whidi  rektes  to  game  (2  Wm.  IV.  c.  38) 
was  enacted  in  1881,  and  It  repealed 
twentr-fonr  acts,  eight  of  which  haa  been 
passea  in  the  reign  of  George  III.  It  is 
donbtfbl  whether  the  evils  of  the  game* 
laws  have' been  much  diminished  %  the 
act  of  1831.  Some  of  them  are  byroad 
the  reach  of  leffislatire  enactments.  In 
the  first  place,  however,  we  shall  briefly 
show  what  are  the  principal  statatory 
provisions  relating  to  game.  * 

Game  is  declared  to  include  hares, 
pheasants,  partridges,  grouse,  heath  or 
moor  game,  black  game  and  bustards. 
Snipe,  quail,  landrail,  woodcock,  and 
ecnues  are  not  game,  but  they  can  only 
be  taken  or  killed  by  certificated  persons. 

Woodcocks  and  snipes  may  be  taken 
with  nets  or  snares,  and  also  rablnts,  by  the 
proprietor,  in  an  enclosed  ground,  or  hj 
a  tenant  and  his  servant.  A  penalty  not 
exceeding  22.  over  and  above  the  value 
of  the  bira  is  incurred  fat  killing,  wound- 
ing, or  taking  any  hoose^love  or  pigeon 
when  tibe  offence  does  not  amoont  to  a 
larceny  (7  &  8  Geo.  IV.  c  29). 

Any  penon  who  purchases  a  certificate 
or  licence  may  kill  game  upon  his  own 
land,  or  on  the  land  of  any  other  person 
with  his  permission.  Tins  important 
alteration  of  the  law  was  effectea  so  re- 
cently as  1831,  by  2  Wm.  IV.  c  32,  be- 
fore which  time  a  person  was  required  to 
be  posKSsed  of  a  qualification  by  estate 
or  birth  to  entitle  hnn  to  kill  game.  The 
statute  18  Bichard  II.  c.  13,  the  title  of 
which  was,  '  None  shall  hunt  but  they 
who  have  a  suiBcient  living,'  was  tlie 
first  introduction  of  a  qualification  to  kill 
game.  Thb  statute  prohibited  laymen 
who  had  not  lands  or  tenements  <»  40s. 
a  year,  and  priests  who  had  not  10^  a 
from  taking  or  destroying  deer. 


or  conies,  upon  pain  of  one  year's 
imprisonment  Bj^  3  Jac  I.  c,  13,  the 
qualification  to  kill  game  was  increased 
to  AQL  ayear  in  land  and  200/.  in  personal 
property.  By  22  &  23  Car.  II.  c.  25,  die 
qualification  was  limited  to  persons  who 
had  a  freehold  estate  oi  100/.  per  annum 
or  a  leasehold  fiar  99  years  of  1 50/.  annual 
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Talne.  Some  pencmal  qualificationfwere 
added,  as  being  the  son  and  heir  apparent 
of  an  esquire.  Persons  who  had  not  these 
qualifications  were  not  allowed  to  have 
or  keep  game  dogs.  Certificates  were 
first  required  to  be  taken  out  by  persons 

fualified  to  kill  game  by  the  act  25  Geo. 
II.  c.  50.  The  certificate  itself,  which 
costs  S2.  13s.  ad^  now  g^Tcs  a  qualifica- 
tion. It  must  be  taken  out  anilually,  and 
expires  in  July.  A  sportsman  who  reftises 
to  show  his  certificate  when  demanded 
by  collectors  of  taxes,  gamekeepers,  land- 
lords, occupiers,  and  lessees,  is  liable 
to  a  penalty  of  20/.  Uncertificated  per- 
sons who  iiU  or  take  any  game,  or  who 
use  an^  dcj;,  gun,  &c.  for  the  purpose  of 
searching  for  .or  killing  or  taking  game 
are  liable,  on  conviction  before  two  jus- 
tices, to  a  penalty  not'  exceeding  52.  for 
each  offence,  with  additional  penalties 
under  the  Certificate  Act  of  23/.  1 38.  16</. 
All  penalties  under  1  &  2  Wm.  IV.  c  32 
are  given  to  the  parish  to  be  applied  in 
aid  of  the  county  rate. 

The  right  which  a  certificate  gives  to 
kill  game  is  subject  to  a  number  of  re- 
strictions. A  certificated  person  is  liable 
to  a  penalty  of  5/.,  with  costs,  for  taking 
or  killing  game  on  Sunday  or  Christmaa- 
day,  and  to  a  penalty  not  exceeding  20s. 
for  each  head  of  same  taken  or  killed  at 
the  season  when  &e  pursuit  of  each  kind 
of  game  is  prohibitecL  He  is  sulject  to 
the  general  law  of  trespass  for  going 
upon  another  person's  land.  Generally 
speaking,  the  right  of  killins  the  game 
is  reserved  by  the  landlord,  when  he 
leases  his  land,  and  when  this  is  the  case 
the  occupier  of  the  land  can  neither  kill 
game  nor  give  permission  to  another  per* 
flon  to  do  sa  He  is  liable  under  §  §  1 1, 
12of  1  &  2  Wm.  IV.  0.32  to  a  penalty  of 
20s.,  with  costs,  for  every  head  of  game 
killed  by  him  or  other  persons  autho- 
rised by  him.  The  landlord  when 
he  reserves  it  may  kill  game  on  the 
tenant's  land,  or  anthorixe  any  certi- 
ficated person  to  enter  on  the  land  and 
kill  game.  The  tenant  may  kill  wood- 
cocks, snipes,  quails,  landnuls.  or  rabbits, 
on  the  land  which  he  occupies,  but  he 
cannot  authorize  other  persons  to  kill 
them.  The  person  who  has  the  ri^t  of 
tilling  the  game,  or  the  occupier,  of  the 


land,  or  gamekeepers,  or  any  penon  au- 
thorised by  either  of  them,  may  require 
a  person  found  trespassing  in  pursuit  of 
game  to  quit  the  land,  and  to  give  hU 
name  and  place  of  abode ;  and  in  case  of 
refusal,  Uie  trespasser  may  be  taken  in- 
stantly before  a  magistrate,  who  may  fine 
him  5/. ;  but  if  not  brought  before  a  ma- 
gistrate within  twelve  hours,  proceedings 
must  be  taken  by  summons  or  warrant. 
If  five  or  more  persons  together  trespass 
in  pursuit  of  game,  and  any  one  of  them 
be  armed  with  a  gun,  and  if  threats  or 
violence  are  used  to  prevent  any  author- 
ised person  from  ^>proaching  them  for 
the  purpose  of  requinng  them  to  quit  the 
land,  or  to  tell  their  names  and  abodes, 
every  person  so  ofTending  is  liable  to  a 
peniUty  not  exceeding  5/.,  in  addition  to 
anyother  penalty  wiSi  costs. 

The  law  is  very  severe  against  per- 
sons not  authorized,  who  take  or  de- 
stroy game  bv  night  By  1  &  2  Wm. 
IV.  c  32,  'day-time'  is  to  be  deemed 
fhnn  one  hour  before  sun-rise  to  one 
hour  after  sun-set  The  9  Geo.  IV. 
c  69,  enacts,  that  if  any  person  by  night 
shall  take  or  kill  game  or  rabbits  on  any 
land,  or  shall  enter  ther^  with  gun,  net, 
engine,  or  oUier  instrument,  for  the  pur- 

E,  he  shall,  on  conviction  before  two 
ces,  be  committed  to  bard  labour  in  the 
e  of  correction  for  a  term  not  exceed- 
ing three  months,  and,  at  the  expiration 
of  that  period,  find  securities  fbr  twelve 
months,  lumself  in  10/.  and  two  others  in 
5/.  each,  or  one  security  in  10/.  In  case  of 
not  finding  sureties  (and  it  is  not  a  likely 
case  that  night-poachers  should  be  able  to 
find  them),  the  ofiender  m;^  be  fiirUier 
imprisoned  six  months.  For  a  second 
ofieuce  the  term  of  imprisonment  is  ex- 
tended to  six  m(mths,  the  sureties  are 
doubled,  and  required  fbr  a  period  of  two 
years.  If  the  ofiender  cannot  find  sure- 
ties, he  may  be  further  imprisoned  for 
twelve  months.  The  third  offence  is  pun- 
ishable with  transportation  fbr  seven  ^ears, 
or  imprisonment  with  hard  labour  m  the 
house  of  correction  for  a  term  not  ex- 
ceeding two  years.  Offenders  under  this 
act  may  be  apprehended  on  the  spot  by 
owners  and  occupiers  of  lands,  their  ser- 
vants and  assistants ;  and  if  they  assault 
or  offer  violence  with  gun*  dab,  stick,  or 
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Aey  are  liable  to  be  tnuft- 
pateA  kr  seven  yean,  or  lo  be  impri- 
wad  viSh  hard  labcwr  for  two  years. 
Tfe  ponisfaiiient  fjr  night-poaehing  is 
nfl  aaxe  severe  -when  three  or  more  per- 
ns ester  any  land  fat  the  purpose  of 
uiam  or  destraying  game  or  rabbits, 
utaA  vidi  a  gim,  hladgeoii,  or  other 
ofioiafe  vespoiB,  and  diey  are  subject  to 
tiaaipflratioa  Ibr  a  period  not  exoeediuff 
tenea  years,  or  to  imprisonment  wiu 
iardlahoar  Ibr  notezeeeding  three  years. 
Is  1844  an  act  vas  passed  (7  &  8  VicL  c. 
29)  wloeh  extended  the  provisions  of  9 
GeBL  IV.  c  69,  against  night-poachinff  to 
pffaas  who  talce  or  kill  game  or  rabbits 
1^09  pafalie  roads  or  highways,  and  other 
raads  and  padha  leading  to  enclosed  gates, 
md  also  aft  the  gates,  ootietB,  and  open- 
lags  between  sneh  lands  and  roads  or 


Bf  §  36  of  1  &  2  Wm.  IV.  c.  32,  it  is 
em^ed,  that  if  any  unauthorized  person 
be  fiMod  by  day  or  night  on  any  land  in 
Kardi  of  game,  and  have  in  his  possession 
sBj  game  vrln^  **  appear  to  have  been 
nee^ly  killed,'*  any  authorised  person,  as 
gamffciypeia^  oeeupien,  or  others  who 
Ine  the  right  of  killing  the  game,  may 
faasad  sBch  ^ame  and  seize  it  if  not  im- 
fiediaAdiy  didivefed. 

A  penalty  not  exceeding  10/.isincarred 
kr  l»n»9  poiaon  with  mtent  to  destroy 
|nK(l  A  2  Wm.  IV.  c  32). 

if  any  peraon  who  is  not  aatfaoriaed  to 
Ids  pane  Inmadf,  or  who  has  not  per- 
aBsnoB  from  a  person  who  hss  such 
n^  dmil  take  out  of  the  nest  or  destroy 
^eggs  of  any  bird  of  game,  or  of  any 
wUd  dock,  teal,  or  widgeon,  or 


ihall  knowingly  have  in  his  poesesnon 
saj  soeii  ^ggs  so  taken,  he  shall  be  liable 


QB  oGBvietioB  to  a  penalty  not  exceeding 
5iL  widi  coals  ftr  each  egg.  (1  &  2 
Wb.  1  Y.  &  32,  §  24.) 

Bf  die  act  7  &  8  Geo.  IV.  c  29,  it  is 
Iny  to  ooone,  hunt,  snare,  carry  away, 
km,  or  woond,  or  attempt  to  kill  or 


d,  any  deer  kept  in  any  enclosed 
kad,  wheifaer  forest,  chase,  or  purlieu,  or 
after  place  wherein  deer  is  usually  kept 
Tie  pmnsfament  is  transportation  for 
tevea  years,  or  imprisonment  Ibr  two 
fean^  U  the  offimce  be  commitled  in 
te  airinploBftd  part  of- a  finest,  chase, 


&C.,  the  penalty  for  the  first  offence  is  a 
sum  not  exceeding  50L :  and  for  a  second 
offence,  transportation  or  imprisonment. 

Such  are  the  principal  le^  provisions 
respecting  jpme  which  exist  at  the  pre- 
sent day.  This  rifht  of  appointing  per- 
sons called  game-keepen,  who  are,  pro- 
perly  speaking,  a  game  police,  does  not 
belong  to  all  owners  of  lands.  Game* 
keepers  were  first  allowed  to  be  appointed 
by  22  &  23  Car.  II.  Before  the  act 
1  &  2  Wm.  IV.  c  32  was  passed,  a 
person  could  only  apnoint  one  game- 
keeper. By  this  act  lords  of  manors 
may  appoint  one  or  more  samekeepers  to 
preserve  cp  kill  game  within  the  manor 
tor  their  own  use.  Lords  of  manors  may 
depute  any  person  to  be  a  gamekeeper  to 
a  manor,  with  authori^  to  kill  game  for 
his  own  use  or  that  of  any  other  person 
named  in  the  deputation.  The  game- 
keepers are  authorized  to  seize  all  dogs, 
nets,  and  other  engines  used  for  killing 
game  by  uncertificated  persons. 

Until  the  passing  of  the  act  1  &  2 
Wm.  IV.,  c  32,  no  person  was  allowed 
to  sell  game ;  but  it  was  made  saleable  by 
this  act,  as  the  law  was  systematically 
evaded.  A  dealer  in  game  must  obtain 
an  annual  licence  from  the  justices,  who 
hold  a  special  session  in  July  for  the 
purpose  of  granting  such  licences.  Inn- 
keepers, victuallers,  retail  beer-sellers, 
guards,  coachmen,  carriers  or  higglers, 
or  persons  in  the  employ  of  an^  of  these 
classes  of  persons,  are  prohibited  from 
dealing  in  game.  Licensed  dealers  who 
buy  game  of  any  person  not  authorized 
to  sdl  it  are  liable  to  a  penalty  of  102. 
with  costs.  A  person  not  being  licensed, 
who  buys  game  of  an  unlicensed  person« 
subjects  himself  to  a  penalty  not  exceed- 
ing 5/.  for  each  head  of  game,  with  costs. 

The  preservation  of  game  is  an  ob- 
ject of  constant  solicitude  to  nearly 
all  those  who  belonffto  the  landed  gentry 
in  this  country.  The  pursuit  of  ganie 
is  not  only  foUowed  for  the  sport  which 
it  affords,  but  because  ideas  derived 
from  the  feudal  times  still  attach  a  sodal 
diatinction  to  the  right  of  killing  birds 
and  beasts  of  game.  It  is  only  fifteen 
years  since  this  privile^  was  acquired 
only  by  property  or  birth.  It  is  still 
sufficiently    restricted    to  confor  upon 
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Talne.  Some  penonal  qualificatioiif  were 
added,  as  being  the  son  and  heir  apparent 
of  an  esquire.  Persons  who  had  not  these 
qualifications  were  not  allowed  to  have 
or  keep  game  dogs.  Certificates  were 
first  required  to  be  taken  out  by  persons 

fualified  to  kill  game  by  the  act  25  Geo. 
II.  c.  50.  The  certificate  itself,  which 
costs  3/.  13s.  Gd^  now  gires  a  qualifica- 
tion. It  must  be  taken  out  anilnally,  and 
expires  in  July.  A  sportsman  who  reftises 
to  show  his  certificate  when  demanded 
by  collectors  of  taxes,  gamekeepers,  land- 
lords, occupiers,  and  lessees,  is  liable 
to  a  penalty  of  20/.  Unoertifieated  per^ 
sons  who  kill  or  take  any  game,  or  who 
use  an^  do«,  gun,  &c.  for  the  purpose  of 
searchmg  for  .or  killing  or  taking  game 
are  liable,  on  conriction  before  two  jus- 
tices, to  a  penalty  not'  exceeding  bL  for 
each  offenop,  with  additional  penalties 
under  the  Certificate  Act  of  23/.  13<.  16</. 
All  penalties  under  1  &  2  Wm.  IV.  c.  32 
are  given  to  the  parish  to  be  ^iplied  in 
aid  of  the  county  rate. 

Hie  right  which  a  certificate  gives  to 
kill  game  is  subject  to  a  number  of  re- 
strictions. A  certificated  person  is  liable 
to  ajpenalty  of  5/.,  with  costs  for  taking 
or  killing  game  on  Sunday  or  Christmaa- 
day,  and  to  a  penalty  not  exceeding  80«. 
for  each  head  of  same  taken  or  killed  at 
the  season  when  &e  pursuit  of  each  kind 
of  game  b  prohibited.  He  is  subject  to 
the  general  law  of  trespass  for  going 
upon  another  jjerson's  land.  Generally 
speaking,  the  right  of  killinff  the  game 
is  reserved  by  the  landlord,  when  he 
leases  his  land,  and  when  this  is  the  case 
the  occupier  of  the  land  can  neither  kill 
game  nor  give  permission  to  another  per- 
son to  do  sa  He  is  liable  under  §  §  1 1, 
12of  1  &  2  Wm.  IV.  c.  32  to  a  penalty  of 
20s.,  with  costs,  for  every  head  of  game 
killed  by  him  or  other  persons  autho- 
rised by  him.  The  landlord  when 
he  reserves  it  may  kill  game  on  the 
tenant's  land,  or  authorize  any  certi- 
ficated person  to  enter  on  the  land  and 
kill  game.  The  tenant  may  kill  wood- 
cocks, snipes,  quails,  landrails,  or  rabbits, 
on  the  land  which  he  occupies,  but  he 
cannot  authorise  other  persons  to  kill 
them.  The  person  who  nas  the  right  of 
killing  the  game,  or  the  occupier  ot  the 


land^  or  gamekeepers,  or  any  penon  sua- 
thorised  by  either  of  them,  may  require 
a  person  found  trespassing  in  pnrsiut  oi 
game  to  quit  the  land,  and  to  give  his 
name  and  place  of  abode ;  and  in  case  ol 
refuml,  the  trespasser  may  be  taken  in- 
stanUy  before  a  magistrate,  who  may  fine 
him  5/. ;  but  if  not  brought  before  a  ma- 
gistrate within  twelve  hours,  proceedinga 
must  be  taken  by  sunomons  or  warrant, 
if  five  or  more  persons  togetiier  trespass 
in  pursuit  of  game,  and  anv  one  of  them 
be  armed  with  a  gun,  and  if  threats  or 
violence  are  used  to  prevent  any  author^ 
ized  person  from  approaching  them  for 
the  purpose  of  requiring  them  to  quit  the 
land,  or  to  tdl  their  names  and  abodes* 
every  person  so  offending  is  liable  to  a 
penalty  not  exceeding  5/.,  in  addition  to 
anyother  penalty  wiUi  costs. 

The  law  is  very  severe  against  per- 
sons not  authorised,  who  take  or  de- 
stroy game  bv  night  By  1  &  2  Wm. 
IV.  c.  32,  *<lay-time'  is  to  be  deemed 
tnm  one  hour  before  sun-rise  to  one 
hour  after  sun-set  The  9  Geo.  IV. 
c  69,  enacts,  that  if  any  person  by  night 
shall  take  or  kill  game  or  rabbits  on  an; 
land,  or  shall  enter  therein  with  gun,  net, 
engine,  or  other  instrument,  for  the  pur- 
pose, he  shall,  on  conviction  before  two 
justices,  be  committed  to  hard  labour  in  the 
house  of  correction  for  a  term  not  exceed- 
ing three  months,  and,  at  the  expiration 
of  that  period,  find  securities  for  twelve 
months,  himself  in  10/.  and  two  others  in 
5/.  each,  or  one  security  in  10/.  In  case  of 
not  finding  sureties  (and  it  is  not  a  likely 
case  that  night-poachers  should  be  able  to 
find  them),  the  offender  m;^  be  fiirther 
imprisoned  six  months.  For  a  second 
ofience  the  term  of  imprisonment  is  ex- 
tended to  six  months,  the  sureties  are 
doubled,  and  required  for  a  period  of  two 
years.  If  the  offender  cannot  find  sure- 
ties, he  may  be  forther  impriaooed  for 
twelve  months.  The  third  omnce  is  pun- 
ishable with  transportation  for  seven  ^ears, 
or  imprisonment  with  hard  labour  m  the 
house  of  correction  for  a  term  not  ex- 
CMding  two  years.  Offenders  under  this 
act  may  be  apprehended  on  the  spot  by 
owners  and  occupiers  of  lands,  their  ser- 
vants and  assistants ;  and  if  they  assault 
or  offer  violence  with  goo,  dub,  stick,  or 
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diey  are  liable  to  be  traii»- 
poffed  ftr  tefcn  yean,  or  lo  be  hnpri- 
and  vith  hard  labonr  for  two  years. 
Tie  fnwwhnwiit  *fiir  lught-poaehing  is 
fftil  mate  wetere  when  tlirae  or  more  per- 
sss  ortET  any  land  for  the  purpose  of 
uidBff  or  destrajing  game  or  rabbits, 
«aed  with  a  gmiy  falodgeon,  or  other 
sftjuiw,  weapon,  and  they  are  sabject  to 
I  liar  a  peirod  not  exoeedixiff 
fs^  or  to  iaiprisoiiment  wiu 
iBii  lahowr  ibr  not  exceediDg  three  years, 
b  1S«4  an  act  was  passed  (7  &  8  Vice  c 
igS>)  wtidi  extended  the  provisions  of  9 
Gea^  IV.  c  69,  against  night-poaehing  to 
pssDS  who  take  or  kill  game  or  rabrnts 
^UB  pabiie  roada  or  highways,  and  other 
reads  and  pads  leading  to  eziclosed  gates, 
Bd  afao  aft  the  gates,  oudets,  and  open- 
is^  hetaeeu  wueh  lands  and  roads  or 
padis. 

By  §  36  of  I  &  9  Wm.  IV.  c.  32,  it  is 
aa^ed,  that  if  any  anauthorized  person 
be  fiamd  by  dasj  or  night  on  any  land  in 
tearehof  ganie,and  have  in  hispossession 
say  gBBK  wiiidi  "  appear  to  have  been 
Reeniiy  kjUed,"  any  aathorixed  penon,  as 
prndkeepcn^  oeenpiers,  or  others  who 
Ae  light  oi  killing  the  game,  may 
1  aoeh  ^ame  and  seize  it  if  not  im- 
idLiisly  driivercd. 

A  penalty  not  exeeedin^  10/.  is  ineorfed 
ht  taying  poison  with  mtent  to  destroy 
g«e(l  &  2  Waa.  IV.  c:  32). 

If  any  person  who  is  not  anthoriaed  to 
lofi  pme  IdflBself,  or  who  has  not  per- 
ttsBOB  fitun  a  peiBOQ  who  hss  snch 
i^dMll  take  out  of  the  nest  or  destroy 
ibeeggB  of  any  bird  of  game,  or  of  any 
■vBa,  wild  dock,  teal,  or  widgeon,  or 
^^  knowingly  have  in  his  possession 
say  sadi  ^gga  so  taken,  he  shall  be  liable 
sa'oaBvietion  to  a  penalty  not  exceeding 
5l  wiOk  coals  Ibr  each  egg.  (I  &  2 
Wb.  1 V.  e.  as,  §  34.) 

By  tiie  act  7  &  8  Geo.  IV.  c  29,  it  is 
idoBy  to  eoorae,  hnnt,  snare,  carry  away, 
kai,  or  wound,  or  attempt  to  kill  or 
woand,  any  deer  kept  in  any  enclosed 
hid.  whether  fivrest,  diase,  or  piirlieo,or 
other  plaee  wherein  deer  is  nsoally  kept 
The  poBiahnient  is  transportatioa  for 
Kvcn  yean,  or  imprisonment  for  two 
yean.  If  the  offmoe  be  committed  in 
part  of  a  forest,  chase, 


&C  the  penalty  for  the  first  offence  is  a 
sum  not  exceeding  50/. :  and  for  a  second 
offence,  transportation  or  imprisonment. 

Sach  are  the  principal  le^  provisions 
respecting  jrame  whidi  exist  at  the  pre- 
sent day.  This  riffht  of  appointing  per- 
sons called  game-keepers,  who  are,  prcK 
perly  speaking,  a  game  polioe,  does  not 
belong  to  all  owners  of  lands.  Game* 
keepers  were  first  allowed  to  be  appointed 
by  22  &  23  Car.  U.  Before  the  act 
1  &  2  Wm.  IV.  c  32  was  passed,  a 
person  could  only  ^moint  one  game* 
keeper.  By  this  act  lords  of  manors 
may  appoint  one  or  more  samekeepers  to 
preserve  or  kill  game  within  the  manor 
for  their  own  use.  Lords  of  manors  may 
depute  any  person  to  be  a  gamekeeper  to 
a  manor,  with  anthori^  to  kill  game  for 
his  own  use  or  that  of  any  other  person 
named  in  the  deputation.  The  game- 
keepers are  authorized  to  seize  all  dogs, 
nets,  and  other  engines  used  for  killing 
game  by  uncertificated  persons. 

Until  the  passing  of  the  act  1  &  2 
Wm.  IV.,  c  32,  no  person  was  allowed 
to  sell  game ;  but  it  was  made  saleable  by 
this  act,  as  the  law  was  systematically 
evaded.  A  dealer  in  game  must  obtain 
an  annual  licence  from  the  justices,  who 
hold  a  special  session  in  July  for  the 
purpose  of  granting  snch  licences.  Inn- 
keepers, victuallers,  retail  beer-sellers, 
guards,  coachmen,  carriers  or  higglers, 
or  persons  in  &e  employ  of  an^  of  these 
classes  of  persons,  are  prohibited  from 
dealing  in  game.  Licensed  dealers  who 
buy  game  of  any  person  not  authorial 
to  sell  it  are  liable  to  a  penalty  of  10/. 
with  costs.  A  person  not  being  licensed, 
who  buys  game  of  an  unlicensed  persout 
subjects  himself  to  a  penalty  not  exceed- 
ing5/.  for  each  head  of  game,  with  costs. 

The  preservation  of  game  is  an  ob* 
ject  of  constant  solicitude  to  nearly 
ail  those  who  belongto  the  landed  gentiy 
in  this  country.  The  pursuit  of  gapie 
is  not  only  followed  for  the  sport  which 
it  affords,  but  because  ideas  derived 
fiom  the  feudal  times  stUl  attach  a  social 
distinction  to  the  right  of  killing  birds 
and  beasts  of  game.  It  is  only  fifteen 
ytears  since  this  privile^  was  acquired 
only  by  property  or  birth.  It  is  still 
soflidently    restricted    to  confor  npon 
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The  administration  of  the  game-laws  in 
England  is  in  the  hands  of  persons  who 
are  either  game-preservers  themselves, 
or  who,  generally  speaking,  are  not  on- 
fkToarable  to  the  system,  and  hence  the 
rigour  with  which  offences  against  the  law 
are  visited.  Imnartiality  is  scarcely  to  be 
expected  when  tnose  who  sit  in  judgment 
have  to  decide  upon  offenders  against 
their  own  cherished  privileges.  Before 
the  act  1  &  2  Wm.  lY.  c  32  was  passed, 
penalties  for  infractions  of  the  game-laws 
could  be  recovered  before  one  justice ; 
but  now  conviction  can  only  take  place 
before  two  justices,  and  an  appeal  lies  to 
the  quarter-sessions,  but  a  certiorari  is 
not  allowed.  There  was  no  appeal  for- 
merly, and  great  obstacles  were  thrown 
in  the  way  of  obtaining  a  certiorari. 

On  the  27th  of  Februa^,  1845,  on  the 
motion  of  Mr.  Bright,  M.P.  for  Durham, 
a  select  committee  was  appcMuted  to  in- 
quire into  the  operation  of  the  game-laws. 
At  the  close  of  the  session  the  committee 
reported  that  ihej  had  not  conduded  their 
inqmry,  and  it  is  to  be  resumed  in  the 
session  of  1846.  Certain  members  of  the 
committee  TOted  against  printing  the  evi- 
dence already  taken,  and  when  Uie  chair- 
man, who  had  given  notice  of  his  inten- 
tion, was  about  to  bring  the  question 
before  the  House,  the  House  was  counted 
out  The  evidence  cannot  therefore  be 
printed  before  1846. 

The  number  of  certificates  taken  out 
annually  to  kill  same  is  about  40,000  in 
Great  Britain,  and  the  number  of  licences 
to  sell  game  about  600. 

In  other  countries,  as  well  as  in  Eng- 
land, game-laws  have  been  an  instrument 
of  oppression.  In  France  before  the  first 
revolution  there  were  edicts  for  preserv- 
ing game  which  **  prohibited  wee<ung  and 
hoeing,  lest  the  young  partridges  ^ould 
be  disturbed ;  steeping  seed,  lest  it  should 
injure  the  game;  manuring  with  night 
soil,  lest  the  flavour  of  the  partridges 
should  be  injured  by  feeding  on  the  com 
so  produced ;  mowing  hay,  8tc  before  a 
certun  time,  so  late  as  to  spoil  many 
crops,  and  taking  away  the  stubble  whick 
would  deprive  the  birds  of  shelter." 
(Artiiur  Young^s  DraveU  in  Frcutce  in 
1787-88-89).  The  tjrranny  of  the  mano- 
rial courts  rendered  it  hopeless  to  escape 


fh>m  this  oppressive  system.  The  Con- 
stituent Assembly  abolished  this  excltiai  ve 
**  droit  de  la  cia!Ke,"  which  the  seigneurs 
arrogated  to  themselves.  Offences  agaiBst 
the  ^ame-lawB  in  France  are  now  few 
and  simple,  and  the  punishment  triTial. 

GAMING,  or  GAMBLING,  is  an 
amusement,  or  we  might  properly  call 
it  a  rice,  which  has  always  been  com- 
mon in  all  civilized  countries  and 
among  all  classes,  but  more  particolsrly 
those  who  have  no  regular  occupatioD. 
A  passion  for  gaining  is  not  confined 
to  the  nations  called  civilised:  vrher- 
ever  men  have  much  leisure  time 
and  no  pursuit  which  will  occupy  the 
mind  ana  stimulate  it  to  active  exertion, 
the  excitement  of  gaming,  which  is  no- 
thing more  than  the  mixed  i>leasore  and 
pain  arising  from  the  alternations  of  hope 
and  fear,  success  and  failure,  is  a  neces- 
sity which  all  men  feel,  thourii  in  differ- 
ent degrees,  according  to  the  difier^ioe  of 
temperament  The  Germans,  says  Tacitus 
{De  Moribu9  Gtmumontrnj  c.  24),  stake 
their  own  persons,  and  the  loser  will  go 
into  voluntary  slavery,  and  suffer  himself 
to  be  bound  and  sold,  though  stronger 
than  his  antagonist;  and  many  savage 
nations  at  the  present  day  are  notorioody 
addicted  to  gambling.  Gaming  has  been 
described  b^^  Cotton,  an  amusing  author 
who  wrote  in  the  beginning  of  the  last 
century,  as  <*  an  enchanting  witchery  sot- 
ten  betwixt  idleness  and  avarice."  oe- 
sides  the  pleasure  derived  from  the  ex- 
citement that  attends  games  of  chance, 
there  is  no  doubt  that  £he  desire  to  enjoy 
without  labour  is  one  motive  which  ope- 
rates on  a  gambler ;  but  this  motive 
operates  more  on  those  who  are  practised 
gamesters  than  on  those  who  are  begin- 
ning the  practice ;  and  instances  are  not 
wanting  of  men  stronffly  addicted  to  gam- 
ing, who  have  yet  been  indifferent  to 
money,  and  whose  pleasure  has  consisted 
in  setting  their  property  on  a  die. 

In  France,  and  many  other  parts  of  the 
Continent,  government  has  derived  a  con- 
siderable revenue  from  games  of  chance. 
In  Paris,  the  exclusive  right  of  keeping 
public  gaming>houses  was,  until  the  year 
1S38,  let  out  to  one  company,  who  paid 
an  annual  sum  of  6,000,000  francs  (about 
240,000/.)  for  the  privilege.    They  kept 
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nx  hamtSt  namehr,  Frascati's,  &e  Salons, 
arf  ibar in  IliePBiais  Royal.  Inatiialm 
fxkf  it  eune  out  Id  tiieooane  of  the  eri- 
iset,  Aat  ibe  dear  invfit  for  1837,  exdn- 
sf^of  Ibetety,  faad  been  1,900,000  francs 
( T^^iooL)f  of  wfakii  three-fourths  was  paid 
to  dhe  d^  €€  Paris,  learinir  the  lessee 
I9|0Q0{.  fcr  his  own  share.  The  average 
amber  of  playen  per  day  was  stated  at 
3000,  and  about  1000  more  refused  ad- 
aattsnee.  The  games  played  were  chiefly 
Rodelleand  Sooge-et-Noir,  of  which  the 
kiter  is  Ihe  Avwirile.  It  is  very  seldom 
that  large  sums  are  staked  at  RonletCe,  as 
thedaneei  against  the  player  are  con- 
ssdercd  innnenae  by  pnfeasional  men,  a 
daas  of  gesdemen  who  are  gamblers  by 
yuftision.  Rooge-et-Noir  is  played  with 
ter  packs  of  cards,  and  the  'cooleor' 
wUek  is  nearest  31  wins ;  the  black  being 
de^  Ibr  fiist,  and  then  the  red.  All  the 
hoases  were  open  from  one  o'clock  m  the 
afteraom  till  ooe  or  two  after  midnight ; 
sad  ktlerly  till  fire  or  six  in  the  mom- 
iag.  The  highest  play,  especially  at 
Frsseafi's,  was  carried  on  between  three 
aad  ox  in  like  aflemoon.  Ten  or  twelve 
thoaasiid  firancs  were  constantly  lost  at 
a  iii&ig,  and  oooe  within  these  few  years 
140,000  Ikaaes,  which  constitnted  the 
'BaDfne'  of  the  day,  was  won  by  a  Preach 
Bobiemuu  The  actnal  chance  of  the  table 
sr  'Bamfae'  is  eonodered  to  be  7^  per 
est  abo^  diat  of  the  player,  supposing 
fte  ptme  to  be  fhirly  played,  as  it  no 
doafae  waa  in  Paris,  under  the  old  system ; 
the  eards  being  examined  and  stamped 
by  dK  goyernxnent,  and  there  being  an 
^nt  of  the  police  always  present  and 
vaAj  to  defect  any  attempted  f rand  on 
the  part  of  the  company.  But  admitting 
te  came  to  be  ihir^  pfayed,  the  coolness 
flf  tfc '  eroupiers*  or  aeaJers,  who  had  no 
interaat  at  stake  (the  whole  of  the  losses 
CT  gatna  being  taken  by  the  company), 
and  the  laige  capital  of  the  latter,  made 
it  ahsointely  impossible  for  the  player  to 
wia,  in  die  longnm ;  nay,  it  is  clear  that 
be  aaaat  lose,  and  in  that  proportion  to 
Us  sC^e,  which  probably  is  regulated  by 
bis  means.  Neycrtheless,  under  the  in- 
fiuenoe  of  those  eanses  which  first  lead 
to  gamiiig^  oonfinned  by  habit  and 
they  slin  oondnoe  to  indulge 
tin  fliey  are  redneed  to 


b^i^iy,  which  is  often  followed  by 
smcide. 

That  a  rice  which  causes  so  much 
wretchedness  should  not  merely  be  per- 
mitted and  superintended  by  the  goyem- 
ment,  but  that  it  should  contribute  con- 
siderably to  the  public  revenue,  has  been 
a  subject  of  loua  complaint  in  France ; 
and  at  last  the  ministers,  in  compliance 
with  the  desire  of  the  Chunber  of  Depu- 
ties, determined  to  grant  no  more  licences 
after  the  1st  of  January,  1838. 

In  this  and  in  many  other  difScolt  ques- 
tions, as  to  how  fkr  and  in  what  manner 
a  state  should  interibre  with  die  acts  of 
its  citizens,  many  zealous  adyocates  for 
change  and  reform  do  not  perceiye  the 
great  distinction  between  making  an 
enactment  or  establishing  some  practice 
with  reference  to  a  certain  end,  and  re- 
peating the  same  enactment  after  it  has 
been  long  in  force.  The^reasons  whidbi 
would  be  good  reasons  for  not  making 
such  enactment,  may  also^  either  in  their 
whole  extent  or  to  some  extent,  be  good 
reasons  for  not  repealing  such  enact- 
ment when  once  in  force,*  or  not  dis* 
continuing  such  practice  when  once  esta* 
blished. 

In  England,  before  the  passing  of  8  &  9 
Vict  c.  109,  the  law  considered  wagers  in 
general  as  legal  contracts,  and  the  winner 
of  a  wager  could  enforce  his  claim  in  a 
court  of  law.  The  exceptions  to  this  rale 
were,  where  the  wager  was  an  incitement 
to  a  breach  of  the  peace  or  to  immorality ; 
where  it  affected  the  feelings  or  interests 
of  third  persons,  or  exposed  them  to 
ridicule  or  inconyenience ;  or  where  it 
was  against  sound  policy  or  prohibited  by 
statntoiT  enactment  In  cases  not  com- 
prehended within  the  aboye  exceptions 
the  judges  f^uentiy  refused  to  ^  ae> 
tions  respecting  wagers  when  they  con- 
sidered the  matter  to  be  of  a  frivolous  or 
of  an  improper  nature. 

In  Scotiand  the  courts  followed  an 
miposite  rule  to  that  which  prevailed  in 
England.  They  held  that  **they  were 
instituted  to  try  adverse  rights,  and  not 
to  determine  silly  or  impertinent  doubts 
or  inquiries  of  persons  not  interested  in 
die  matters  in  question;*'  and  they  de- 
cided **  that  their  proper  functions  are  to 
enfbree  fhe  rights  of^  parties  arising  oof 
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of  seriou  transactions,  and  not  to  pay 
regard  to  ^xmaionea  IwUcraeJ" 

In  1844  a  select  committee  of  the  House 
of  Commons  on  gaming  recommended 
that  *'  wagering  in  general  should  be  free 
and  sabj^  to  no  penalty;"  and  they 
also  expressed  an  (pinion  in  fkTonr  of  the 
law  of  Enffland  bemg  assimilated  to  that 
of  Scotland 

Inthesessiottofl845theaot8&9yict 
c  109  was  passed,  which  enacts  **That 
all  contracts  or  agreements,  whether  by 
parole  or  in  writing,  by  way  ci  gaining  or 
wagering,  shall  be  null  and  Toid;  and 
that  no  soit  shall  be  brought  or  main- 
tained in  any  court  of  law  or  equity  for 
recovering  any  sum  of  money  or  valuable 
thine  allqied  to  be  won  upon  any  wager, 
or  which  nail  have  been  deposited  in  the 
hands  of  any  person  to  abide  the  event  on 
which  any  wager  shaU  have  been  made : 
provided  always,  that  this  enactment 
shall  not  be  deemed  to  apply  to  any  sub- 
scription or  contribution,  or  agreement  to 
subscribe  or  contribute,  for  or  toward 
any  plate,  prise,  or  sum  of  money  to  be 
ftwarded  to  the  winner  or  winners  of  any 
lawfiil  game,  sport,  pastime,  or  exercise." 

By  16  Charles  11.  c.  7,  any  person  who 
won  any  sum  of  monev  by  fhuid,  cosenage, 
or  deceit  was  to  forfeit  treble  the  value 
won.  Under  8  &  9  Vict  c  109,  cheating 
at  play  is  to  be  punished  as  obtaining 
money  under  fiilse  pretences. 

The  act  16  Charles  II.  c.  7  was  also 
derigned  to  repress  excessive  gaming  by 
restraining  it  to  playing  fbr  resSy  money. 
By  §  2  it  was  provided  that  if  any  person 
shall  play  or  bet,  &c.  other  than  with  or 
for  ready  money,  and  shall  lose  anj  sum, 
&c  exceeding  100/.  at  any  one  time  or 
meeting,  upon  ticket  or  mdit,  or  othei^ 
wise,  and  shall  not  pay  down  the  same  at 
the  time,  the  party  losing  shall  not  be 
compelled  to  pay;  any  contract  or  se- 
curities for  the  payment  are  declared 
void ;  and  the  person  winnin(^  shall  for- 
lint  treble  the  valne.  This  act  is  repealed 
by  8  &  9  Vict  c  109. 

The  act  9  Anne,  c  14,  also  prohibits 
all  ^minff  or  betting  on  any  game  on 
credit,  and  enacts  that  any  person  who 
shall  at  anv  one  time  or  sitting,  by  play- 
ing at  cards,  dice,  or  other  game  what- 
soever, or  betting  on  the  sides  of  such  as 


do  play,  lose  to  any  one  tut  more  persons 
in  the  whole  tiie  sum  or  value  of  10/., 
and  shall  pay  the  same  or  any  part 
thereof^  may  within  three  months  aoe  for 
and  recover  the  same;  and  if  the  loser  do 
not  within  three  months  sue  for  the  aaine, 
any  other  person  may  sue  and  recover 
with  treble  the  value  of  the  wager*  and 
costs.  This  set  made  void  all  notes,  bills, 
bonds,  mortgages,  and  other  securities  or 
conve3rances whiUevergiven  for  gaming 
debts;  but  by  5  &  6  Wm.  IV.c  41,  bills 
and  mortgages  ^ven  for  such  debts  were 
not  void,  but  were  made  rtovermble  by 
action  at  law  as  if  they  had  been  given 
for  an  illegal  considentioii.  Other  de- 
scriptions w  securities  mentioned  in  9 
Anne,  c  14,  and  also  in  16  Charies  II.  c 
i7,  were  not  afiected  by  the  act  5  &  6 
Wm.  IV.  c  41. 

It  was  enacted  by  13  Geo.  II.  c  19,  that 
no  horse-rsoe  shall  be  run  for  any  prixe 
less  than  602.  in  value.  According  to  the 
deoinon  of  the  courts,  a  waoer  was  illegal 
when  the  race  was  for  a  staike  of  less  than 
bOL  The  above  act  of  13  Geo.  II.  was 
repealed  so  for  as  relates  to  horse-racing 
by  3  &  4  Vict  c  5.  The  18  Geo.  II.  c. 
34,  was  an  act  similar  to  the  one  of  13 
Geo.  II.  It  was  designed  «*  to  explain, 
amend,  and  make  more  efieetoal  the  laws 
in  bein|{  to  prevent  excessive  and  deceit- 
fol  gammg,  and  to  restrain  and  prevent 
the  excessive  increase  of  horse-races," 
and  contained  a  clause  to  the  effect  that 
nothing  contained  in  the  act  should  re- 
peal or  invalidate  the  act  9  Anne,  c  14, 
which  prohibited  betting  for  sums  ex- 
ceeding 102.  The  later  statutes  (13  Geo. 
II.  c  19,  and  18  Geo.  II.  o.  34),  however, 
made  it  lawful  for  horses  to  run  for  a 
stake  of  502.,  and  were  therefore  incon- 
sistent with  the  statute  of  Aime,  and 
must  be  considered  as  having  so  far  super- 
seded it ;  but  as  respects  betting  on  horse- 
races the  statute  of  Anne  was  not  affecttd. 

The  provision  of  the  statute  of  Anne 
against  bets  exoeeding  102.  was  so  much 
a  dead  letter,  that  its  existence  appears  to 
have  been  almost  fbrgotten,  until  m  1843 
a  number  of  actions  were  broogbt  by 
common  informers  against  several  noble- 
men and  gentiemen  who  had  vidated  the 
law  by  betting  sums  of  more  than  102.  on 
borae-raeei.    On  the  plea  that  they  woe 
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cf  the  Isw  which  they  had 
W«fcaa^a  \Si  vas  broogbt  in  early  in  the 
MBomf  1844,  fcr  Hie  relief  of  these  per- 
soBi^  ad  vaa  pwipd  through  its  sereral 
i^pesviihansJMsrity  which  excited  some 
tfeatiBBatthetiiiie.  The  act  is  c.  3»  7 
Viet,  sni  it  was  entitled '  An  Act  to  stay 
JB  fiir  diroe  calendar  months, 
till  the  end  ci  the  present  session  of 
t,  in  ceftain  actions  under  the 
of  several  statntes  Hat  the  pre- 
of  exeessrre  gaming,  and  to 
pRvent  any  proceeding  being  taken 
BoAet  Aose  sta^ntee  dnnng  soch  limited 
time.'  Sdect  eonunittees  were  a{^inted 
is  bolh  Houses  of  Pariiameot  to  inquire 
into  the  laws  re^ectmg  gaming,  and 
iBocher  aet(7  Viel.  e.  7jwas  passed  to 
'ijjnuuity  witnesses  implicated  in  gaining 
truasctiaos  who  should  give  evidence 
beSoK  these  oomflBtttees.  Befisre  the 
Ksott  was  over,  and  to  prevent  the  oon- 
^wtfoecs  of  the  net  7  Viet  c  3  beinc 
lUoved  to  expire,  another  act  was  passed 
17  A  S  VicL  e.  SB)  which  ftirther  stayed 
ysijeiNliiigi  in  the  actions  for  gaming. 

It  is  to  be  ohserved  that  the  act  8  A  9 
TicL  c  109,  repeals  those  parts  of  9 
AmiMt,  &  14,  and  18  Geo.  ILc  34,  which 
Todend  it  ilU^nl  to  win  or  lose  any  sum 
fnwrding  lOL  at  play  or  b^  betting ;  and 
diere  is  a  daase  nader  which  all  actions 
md  infonnatiaaB  commoieed  previoos  to 
t^i  aei  nader  former  statutes  against 
fiBBig  are  tobediseontinnedoo  payment 
(^casfei. 

The  aet  7  Geo.  II.  e.  8,  which  was  made 
pspetaal  by  lOGeo.  U.  c.  8,  entitled  *  An 
Aa  to  pi  event  the  in&moos  practice  of 
nKfejtriilnng/  is  violated  hourly  on  the 
Loadaa  Stoek^RTchange  by  the  practice 


T^eaets  19  Geo.  II. c.  37, and  14Geo. 
IIL  c  48,  are  intpndfd  to  prevent  trans- 
Kdons  of  the  nature  of  ganung  or  wager> 
iBg  OB  pofieies  of  matins  and  life  in- 
sets were  psssed  at  diifinent 
uppi^sing  lotteries  not  allowed 
d  at  len^  the  state  lotteries 
ivea  were  put  aa  end  to^Lornsaar.] 
All  gsBiBg4ioasss  are  regarded  as 
Mwsnres  st  eoaunon  law,  and  those  who 
he^  them  are  liable  at  conunon  law  (in- 
dependently «f  statnloiy  provisioBs)  te 


be  indicted  and  punished  by  fine  and  im- 
prisonment at  ducretion. 

The  statute  33  Hen.  VIII.  c  9  entitled 
'The  bill  for  the  maintainbg  artillery 
and  the  debarring  of  unlawml  games,' 
prohibits  the  keeiang  for  gain,  lucre, 
or  living,  any  house  or  place  of  **  bowlii^ 
coyting,  doysh-eayls,  half-bowl,  tennis, 
dicing-table,  or  card^,  or  any  other 
manner  of  game  prohimted  by  any  sta- 
tute heretofore  made,  or  any  nnlawinl 
game  now  invented  or  made,  or  any 
other  new  unlawful  game  then  or  here- 
afWr  to  be  invented,  found,  had,  or  made,** 
on  pain  of  forfeiting  40s.  a-day.  The 
same  statute  imposes  a  penalty  oif  6s.  fief  . 
for  every  time  upon  any  person  using 
soch  houses  and  there  playing. 

By  8  &  9  Vict  c.  1U9,  public  billiard 
and  bagatelle  boards  are  not  to  be  kept 
without  a  licence,  and  the  places  where 
they  are  kept  are  to  be  closed  entirely  on 
Sundays,  and  on  other  days  at  midnight, 
except  Saturday,  when  the  hour  of 
dosing  is  fixed  at  eleven  o'dodc 

The  act  8  A  9  Vict  c  1 09,  greatly  foci- 
litates  proceedings  against  anjr  common 
gaming-house,  by  enacting  that  in  de&alt 
of  other  evidence  it  shall  be  sufficient  to 
prove  that  such  house  or  place  is  kept  or 
used  for  playing  therein  at  any  unlawful 
game,  and  that  a  bank  is  kept  there  by 
one  or  more  of  the  players  exclusivdy 
of  the  others,  or  that  th^chances  of  any 
game  plaved  therein  are  not  alike  fiivonr- 
able  to  all  the  players,  including  among 
the  players  the  banker  or  other  person 
by  whom  the  game  is  managed,  or  against 
whom  the  ower  players  stake,  play,  or 
bet ;  and  every  sudi  house  or  pJace  shall 
be  deemed  a  common  gaming-house.  It 
is  not  necessary  under  this  act  to  prove 
that  any  person  found  playing  at  any 
game  was  playing  for  sny  money,  wager, 
or  stake.  The  act  dispenses  with  the 
necessity  of  obtaining  the  alleca^n  of  two 
householders  that  any  house  is  a  common 
gaming-house ;  and  provides,  that  on  the 
report  of  a  superintendent  of  metropoli- 
tan police,  it  snail  be  lawful  for  either  of 
the  commissioners*  of  pdice  to  authorise 
the  soperintendent  by  a  written  order  to 
enter  any  house  or  room  with  constables, 
and,  if  necessary,  to  use  force  for  the 
purpose  of  effiDcting  such  entry,  wheth^- 
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by  breaking  open  doon  or  otherwige,  and 
to  take  into  custody  all  persons  who  shall 
be  fonnd  therein,  and  to  eeize  and  destroy 
all  tables  and  instniments  of  gaming 
jfoand  in  soch  honse  or  premises,  and  also 
to  seize  all  monies  and  secnrities  for  mo- 
ner  fimnd  therein.  If  any  cards,  dice, 
balls,  connters,  tables,  or  other  instra- 
ments  of  gaming  used*  in  playing  any 
unlawful  game  be  found  in  any  house  or 
room  which  the  police  have  entered  as 
a  suspected  gaming-house,  or  about  the 
person  of  any  of  those  who  shall  be  found 
therein,  it  shall  be  evidence  until  the 
contrary  be  made  to  appear,  that  such 
house  or  room  is  used  as  a  common  gam- 
ing-house, and  that  the  persons  found 
in  the  room  where  such  instruments  of 
framing  shall  hare  been  found,  were  play- 
ing therein,  although  no  playing  was 
actually  soing  on  in  the  presence  of  those 
who  maae  the  entry.  Before  this  act 
was  passed,  persons  found  in  a  gaming- 
house could  not  be  searched ;  and  proof 
of  play  was  necessary  before  entry.  In 
all  other  places  out  of  the  metropolitan 
police  district  the  justices  may  by  warrant 
empower  constables  to  enter  gaming^ 
houses.  Witnesses  who  haye  been  con- 
cerned in  unlawful  gaming  are  indem- 
nified. 

The  punishment  which  may  be  inflicted 
on  gaminp-house  keepers  in  addition  to 
tiie  penalties  mentioned  in  33  Hen.  VIII. 
c  9,  are  a  penalty  not  exceeding  100/.  or 
imprisonment  with  or  without  hard  la- 
bour for  a  term  not  exceeding  six  months. 

Gambling  in  the  palace  where  the  king 
resides  for  the  time  being,  is  excepted 
both  in  the  statote  of  Anne  c.  14,  and  of 
Geo.  11.  c  34. 

B^  5  Geo.  IV.  c  83,  persons  betting 
&c.  m  any  street  or  open  and  public  place 
are  punishable  summarily  as  rogues  and 
yagabonds. 

On  the  night  of  the  8th  of  May,  1844, 
a  simultaneoos  entry  was  made  by  the 
police  into  all  the  common  gambling- 
nouses,  seventeen  in  number,  which  were 
then  Imown  to  exist  in  the  metropolitan 
police  district  Gambling  is  also  carried 
on  in  the  metropolis  at  places  where  bil- 
liard tables  are  kept,  at  public-houses, 
and  also  at  cigar-shops.  The  evidence 
taken  before  tiie  select  committees  on 


gaming  in  1844  contains  a  mass  of  in* 
formation  on  the  subject  of  samin^  and 
gambling  both  in  London  and  elsewhere. 

In  most  parts  of  Germany  gaming  is 
allowed ;  and  the  magnificent  saloons  set 
apart  for  roulette  and  ronge^et-noir  at 
Baden  and  other  German  watering  places, 
are  well  known  to  English  travellers  on 
the  Continent.  The  respective  princes 
of  the  states  in  whidi  these  ftshionable 
gaming-places  exist  derive^  a  large  re- 
venue by  letting  the  exclusive  privilege 
of  keeping  ffaming  establishments. 

In  the  United  States  of  America,  bat 
more  particularly  in  the  southern  States, 
the  practice  of  gambling  is  very  common, 
though  restrained,  we  believe,  in  all  the 
States  by  legislative  enactments.  In  the 
state  of  New  York,  wafers  are  consi- 
dered a  good  ground  ox  an  action.  In 
Pennsylvania  the  Supreme  Court  has  de- 
cided that  no  action  can  be  maintained 
to  recover  money  lost  by  any  wager  or  bet. 

Gaming  (alea)  among  the  Romans 
was  played  with  ^ce.  The  earliest  enact- 
ment against  it  is  referred  to  by  Plantos 
and  Cicero ;  but  it  is  not  certain  what  the 
penalty  was.  Under  the  late  republic 
and  the  empire  gaming  was  a  common 
vice,  but  it  was  considered  to  be  disre- 
putable. The  littie  that  is  known  of  the 
penalties  agiunst  gaming  is  contained  in 
the  Digest  (xi.  tit  5)  and  the  Code  of 
Justinian  (iii.  tit.  43).  The  praetor  in 
this,  as  in  many  like  cases,  placed  the 
encourager  of  gaming  under  disalnlities. 
If  a  man  lent  his  house  for  gaming,  and, 
while  the  gaming  was  going  on  there, 
was  beaten  or  had  anything  stden  from  his 
house,  the  praetor  refosed  him  all  remedy. 
A  Senatus  consultom,  the  name  and  time 
of  which  are  not  mentioned,  prohibited 
all  playing  for  money,  except  the  stake 
was  made  upon  the  tre  athletic  exercises 
enumerated ;  and,  as  we  must  infer,  by 
the  persons  who  joined  in  the  exercises. 
If  a  slave,  or  a  son  in  the  power  of  his 
fiitiier,  lost  money  at  gaming,  the  fiither 
or  owner  of  the  slave  mi^t  recover  it. 
If  a  slave  won  money,  there  might  be  an 
action  for  it  against  the  master;  but  the 
demand  against  the  master  could  not  ex- 
ceed the  amount  of  the  slave's  peculium, 
that  is,  the  property  which  the  skive 
held  as  his  own,  according  to  Romaa 
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oHta^vidi  tbe  permusioik  of  his  master. 
TliepEKlor'scdjct  also  allowed  an  action 
s^KBgL  fmnalB  and  patrons  in  respect  of 
aoKj  lost  (to  clul<iren  or  the  patrons* 
freed  men,  as  ve  most  understand  it). 
Jssdiaan  made  several  oonstitntions 
tpiaest  gaming.  A  man  who  lost  money 
It  cuninc  vaa  sot  bound  to  pay  it;  and 
if  be  didpayy  it  could  be  recovered  by 
kim  cr  kis  soeoesors  (in  the  Roman 
ieme )  from  tbe  winner  or  his  heredes  any 
tae  vitbin  tfair^  years.  If  they  did  not 
choose  to  reoorer  it,  the  fiither  or  de- 
fcnder  (defasor)  of  the  town  in  which  the 
Boaey  vas  lost  might  reoorer  it,  or  any 
other  perwomi^ht.  The  money,  when  re- 
eofoed,  was  laid  out  for  public  purposes. 
Gamblers  were  also  liable  to  a  fine. 
Spfitaal  persons  who  violated  the  gaming 
hvs»  or  were  pireaait  at  gamblinff,  were 
anpendedliDr  three  yean  and  connned  in 
SBonetery  (AbveiT.  123,  c  10> 

The  fottowi^  abstracts  of  the  laws 
RiatiBg  to  gp**"««c  ^  Afferent  coontries 
were  prepared  by  J.  M.  Ludlow,  £«f ., 
and  were  laid  before  the  Select  Commit- 
tee of  the  House  of  Commons  on  gaming, 
hj  H.  Belloiden  Ker,  Esq.  >- 

By  the  French  law,  as  it  stood  before 
tbe  BevolotioD,  minors  alone  could  re- 
eoifcr  their  loesea  at  play;  but  no  win- 
QDgi  could  be  sued  lor  except  in  the  case 
of  warlike  sports;  when  not  excessive, 
of  strength  and  skill  were  per- 
imes  of  mere  chance  absolutely 


The  Code  Fran^ais  allows  an  action 
&r  Bsoaics  won  at  games  of  strength  and 
ibU,  when  the  amount  is  not  excessive ; 
but  monies  paid  can  never  be  recovered, 
mAem  €Q  the  ground  of  fraud.  The 
hoepeia  of  gaming-houses,  their  managers 
or  agents,  are  punishable  with  fine  (100 
to  €000  fiancs)  and  imprisonment  (two 
tD  six  asonths),  and  may  be  deprived  of 
most  of  their  civil  rights.  A  trifling  fine 
is  imposed  on  those  who  set  up  lotteries, 
«r  games  of  chance  in  public  ^daces;  the 
Its,  &C.  are  m  all  cases 


loniimre^  implements, 
to  be  tciicd 

By  the  Prussian  Code  atf  games  of 
d)aMe,exoept  when  licensed  by  the  state, 
are  psohilnted.  Gaming  debts  are  not 
the  sobgect  of  action;  but  monies  paid 
caanot  be  sued  for  by  theloser*    Wagers 


give  a  right  of  action  when  the  stakes  are 
constituted  in  cash  in  the  bands  of  a  third 
person ;  they  are  void  when  the  winner 
had  a  knowled^  of  the  event,  and  con- 
cealed it  Monies  lent  for  gambling  or 
betting  purposes,  or  to  pav  gambling  or 
betting  debts,  cannot  be  sued  for.  Ganung^ 
house  keepers  are  punishable  with  fine, 
professed  gamblers  with  banishment;  and 
if  the^  bi«ak  the  ban,  by  imprisonment 
Occasional  cheating  at  play  obliges  to 
compensation;  professed  swindlers  at 
plajT  Are  punishable  as  for  theft,  and 
banished  afterwards.  Monies  won  from 
a  drunken  man,  if  to  a  considerable 
amount,  must  be  returned,  and  a  fine  pakl 
of  equal  value. 

In  Austria  no  right  of  action  is  given 
either  to  winner  or  loser.  All  games  of 
chance  are  prohibited,  except  when  li- 
censed by  the  state.  Cheating  at  play  is 
punishable  with  imprisonment,  according 
to  the  amount  of  fhiodulent  gain.  Play- 
ing at  unlawful  games,  or  allowing  such 
to  take  place  in  one's  house,  subjects  the 
party  to  a  heavy  fine,  or  in  default  to  im- 
prisonment 

The  provisions  of  the  Sardinian  dvil 
code  are  nmilar  to  those  of  the  French, 
giving  an  action  for  monies  won  at  games 
of  strength  or  skill,  when  not  excessive 
in  amount ;  but  not  allowing  tiie  recovery 
of  monies  lost,  except  on  Uie  ground  of 
fraud  or  minori^  (a  pro\  ision  t^en  from 
the  old  French  law\ 

The  Bavarian  coae  is  somewhat  special 
in  its  provisions ;  it  distinguishes  between 
games  of  pure  skill,  and  mixed  skill  and 
chance  on  the  one  hand,  and  games  of 
mere  chance  on  the  other.  In  the  two 
former,  monies  honestiy  won,  and  not 
excessive  in  amount,  may  be  lawfully 
claimed,  and  monies  lost  cannot  be  re- 
covered ;  but  with  respect  to  fraudulent 
or  excessive  gaming,  and  also  as  to  all 
games  of  mere  chance,  the  winner  may 
be  called  upon  to  repay  his  gains,  and  is 
liable,  together  with  the  loser  (except  as 
to  the  latter,  in  the  case  of  firaud),  to  a 
penalty  of  varying  amount.  Gaming- 
house keepers  and  professed  gamblers  are 
subjected  to  various  penalties.  Distinc- 
tions are  also  taken  as  to  wagers,  which 
are  only  void  forfhtud  or  immorality,  but 
the  amount  of  which  is  liable  to  be  re- 
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dnoed,  if  ezoeanTe.  When  monies  loet 
at  play  are  proved  to  have  been  the  pro- 
perty of  some  other  person  than  the 
player,  the  tme  owner  may  recover  them. 

Wagers  also  appear  to  be  lawfhl  in 
Spain,  when  not  in  themselves  fraudulent, 
or  relatine  to  anything  unlawful  or  im- 
moral. (Johnson's  ImtUuiei  of  the  Civil 
Law  of  j^tn,  p.  242.) 

GAOL  DELIVERY.  The  commit- 
non  of  gaol  delivery  is  directed  to  ibe 
Justices  of  assize  of  each  circuit,  the  Ser- 
jeants and  king's  counsel  attending  that 
drcuit,  the  dm  of  the  assise,  and  the 
judges  associate.  It  is  a  patent  in  the 
nature  of  a  letter  from  the  king,  consti- 
tuting them  bis  justices,  and  commanding 
them,  ibur,  thm,  or  two  of  them,  of 
which  number  there  must  be  one  at  least 
of  the  judges  and  seneants  n)ecified,  and 
authoriring  them  to  deliver  his  ^\  at  a 
particular  town  of  the  prisoners  in  it ;  it 
also  informs  them  that  the  sheriff  is  com- 
manded to  bring  the  prisoners  and  their 
attachments  before  them  at  a  day  to  be 
named  by  the  commissioners  themselves. 
Under  this  commission  the  jndra  may 
proceed  upon  any  indictment  of  telonj^  or 
trespass  found  before  other  justices  against 
anjr  person  in  the  prison  mentioned  in 
their  commission  ana  not  determined,  in 
which  respect  thdr  authority  differs  from 
that  of  justices  of  oyer  and  terminer,  who 
can  proceed  only  upon  indictments  found 
before   tiiemselves.     (2  Hale,  P.   C.) 

[AflSIXE.] 

Antientiy  it  was  the  course  to  issue 
special  writs  of  gaol  delivery  for  each 
prisoner,  but  this  bdng  found  inconve- 
nient and  oppressive,  a  general  commis- 
sion has  long  been  established  in  their 
stead.    (4  BL  Com. ;  Hawk,  P.  C.) 

GARDEN  ALLOTMENTS.  [Al- 
lotments.! 

GARim  ORDER  OF  THE,  one  of 
the  most  ancient  and  illustrious  of  the 
military  orders  of  kui^tiiood  in  Europe, 
was  founded  by  King  Edward  in.  The 
precise  year  of  its  institution  has  been 
disputed,  though  all  authorities  agree  that 
it  was  established  at  Windsor  after  the 
celebration  of  a  tournament  Walsingham 
and  Fabyan  give  1344  as  its  date ;  Stowe, 
'ho.  accordmgto  Ashmole,  is  ooirobo- 

^  hyiSbe  statutes  of  the  Order,  says 


1350.  Thepracis^caiiseofthe'origin  or 
formation  of  the  Order  is  likewise  not 
distincdy  known.  The  eommon  story 
respecting  the  foil  of  the  Comitess  of 
Salisbury's  garter  at  a  ball,  which  was 
picked  up  by  the  king,  and  his  retort  to 
those  who  smiled  at  the  action,  **  Honi 
aait  qui  mtd  y  pena^"  which  afterwards 
became  the  motto  of  the  Order,  is  not 
entiretv  given  up  as  fhble.  A  tradition 
certainly  obtained  as  for  back  as  the  time 
of  Heni7  VI.  that  this  Order  received  its 
origin  ttam  the  foir  sex.  Aslunole's 
opinion  was,  that  the  Garter  was  selected 
at  once  as  a  symbol  of  union  and  a  com- 
pliment to  the  ladies. 

This  Order  was  founded  in.  honour  of 
the  Holy  Trinity,  the  Virgin  Mary,  St, 
George,  and  St  Edward  the  Confessor. 
St  George,  who  had  become  the  toteluy 
saint  of  Inland,  was  considered  as  its 
especial  patron  and  protector.  It  was  ori- 
ginallv  composed  of  twenty-five  knights, 
and  the  sovereign  (who  nominates  the 
other  knights),  twenty-six  in  all.  This 
number  received  no  alteration  till  the 
reign  of  George  III.,  when  it  was  directed 
that  princes  of  the  royal  fomily  and 
illustrious  foreiffners  on  whom  the  honour 
plight  be  conferred  should  not  be  in- 
eluded.  The  number  of  these  extra 
knights  was  fifteen  in  1645.  The  mili- 
tary kni^ts  of  Windsor  aro  also  con- 
sidered as  an  adjunct  of  the  Order  of  the 
Garter. 

The  officers  of  the  Order  are  a  prriste, 
who  is  always  the  Bishop  of  WinciMster ; 
a  chancellor,  who  till  1837  was  the 
Bishop  of  Salisbury,  but  is  now  the 
Bishop  of  Oxford,  in  consequence  of 
Berkshire,  and  of  course  Windsor,  being 
transferred  to  that  dtooese;  a  registrar, 
who  is  the  Dean  of  Windsor;  garter 
principal  king-ai-arms of  the  Order;  and 
a  gentleman  usher  of  the  black  rod.  The 
diapter  ought  to  meet  every  year  on 
St  George's  Day  (April  23id),  in  St 
George's  Chapel,  Windsor,  where  the 
instaUations  of  the  Order  are  heM,  and  in 
which  the  banners  of  the  several  knights 
are  suspended. 

The  original  dress  of  the  Itnigfats  of  the 
Garter  was  a  mantle,  tunic,  ana  capuchin 
or  hood,  of  the  foshion  of  the  time,  aU  of 
blue  cloth ;  those  of  the  knights  com- 
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jiMiiBnllffiiiiigoply  fipoBn  Ihe  mfwmapt'B 
bf  ik  finie  brng  liaed  with  miuTcr 
iatiad^tfsaaat.  All  the  three  g^rmentB 
VCR  calvoidcRd  with  guten  of  blue 
tadgoUp  the  mantle  haTing  one  bmr 
littt  til  the  rest  on  the  left  aboslder.  Tlie 
AwiVBiBrvcntTMiooscliaaigea*  Heory 
lUL  moodrikd  both  it  and  the  ttatnitt 
^  te  Older,  nd  gs««  the  knights  the 
coitaK,  nd  Ae  greater  and  lener  Xswr^ 
■  atyraKBt  worn.  The  laet  alteratiou 
ia  the  dies  took  fteee  in  the  reign  of 
Gbiies  IL:  the  Drmcmal  parts  of  it  con- 
otofsBaade  of  dan  blue  velvet,  with 
ainodof  eriBSoa  irel^vet;  a  cap  or  hat 
inA  m  oatrich  and  bcroo  plnme;  the 
HBckiDpiaieaf  white  silk,  ana  the  garter, 
Tbick aof  dark  bhie  velvet,  haring  the 
DoltoeBibraidered  in  cold  letten,  is  worn 
nder  the  kit  knee.  The  bodge  ia  a  gold 
mtAdSua  ic|afapntiiig  9t  Oeoige  and 
^  DngoB,  which  is  worn  soapended  by 
a  Uae  ribbon ;  besoe  it  is  a  form  of 
^eeek  la  aaj,  when  an  indiridaal  has* 
been  appointed  a  Knight  of  the  Garter, 
ibt  be  has  reeoved  the  bine  ribbon. 
Here  is  alao  «  star  worn  on  th^  left 
bicart.  The  ftahion  of  wearing  the  bloe 
ribbon  wspended  ttom  the  left  ahoolder 
via  adopted  in  the  latter  part  of  the  reign 
tfOaiiealL 

Vnm  the  institution  of  the  Order  of 

tibe  Garter  to  at  least  ss  late  as  the  reign 

«f  Edvard  IV^  ladies  were  admitted  to  a 

ptttkipalioii  in  die  hononrs  of  the  fra- 

mi^.   Theqneen,8omeoftheknigfata- 

cmfaaioni^  wives*  and  odier  great  ladies, 

bd  robes  and  hoods  of  the  gift  of  the 

AHfcigB,  the    former   garnished  with 

litde  embroidered  garten^    The  ensign 

«f  the  gaiter  was  also  delirered  to  them, 

tod  tfa^  were  cxpresdy  termed  lassies 

de  k  fraiamUe  de  SL   George,     The 

9^ea^  appearance  of  Qneen  Philippa 

ttthe  first  grand  least  of  the  Order  is 

■toeed  by  Frrwafart     Two  monnments 

iboareMiU  czisdngwlueh  bear  figures 

flf  hdiea  wearing  the  garter ;  the  Dndbcss 

of  Safblk%  at  Ewelme,  in  Oxfordshire, 

lA  the  tiaae  of  Henry  VU  represents  her 

vtariag  it  on  the  wrist,  in  the  manner 

ofabneelet;  Lady  Harconrt, at  Stanton 

lUreoBrt,  in  Oxfordshire,  of  the  time  of 

£d«a«dlV^  wears  the  garter  on  her  left 


When  Qneen  Anne  attended  the  thanks- 
l^iTing  at  St  Panl'a  in  1702,  and  again 
m  1704,  she  wore  the  garter  aet  with 
diamonds,  as  head  of  me  Order,  tied 
rovmd  her  left  arm.  Qneen  Vieloria 
wears  the  bine  ribbon  m^ended  from 
the  shoulder. 

The  fees  which  sre  psyable  upon  die 
installation  of  a  Knigbt  of  the  Garter 
amount  to  a  considerable  sum.  If  the 
honour  is  conferred  on  anj  fi>reign  prince 
or  other  distingoished  iorei^r,  these 
fees  aiv  commouljr,  if  not  invariably, 
charged  upon  the  aril  contingencies,  and 
are  consequently  paid  by  the  public. 
When  the  King  of  Prussia  was  installed, 
in  1842,  the  following  were  the  fees  paid 
by  the  public  >— 

£ 

To  the  Register  of  the  Order  .    40 

the  Dean  and  Canons  of  Windsor    20 

the  Military  Knights  of  Windsor    20 

Garter  King  of  Arms,  in  lieu  of 

the  upper  garment  .  .  60 
the  Usher  of  the  Black  Rod  .  20 
Garter  King  of  Arms,  his  installa- 
tion fee  .  •  •  .  ao 
the  Officers  at  Arms  •  •  80 
the  Church  of  Windsor,  for  die 

offering        .        •         •         .11 
the  Choir  of  Windsor      .        .     16 
Accustomed  charges  for  the  Royal 
Banner,  Garter  Plate,  Helmet, 
Sword,  and  other  achievements 
for  his  Migesty,  with  extra  em- 
broidery, ornaments,  and  deco- 
rations, with  a  variety  of  con- 
tingent expenses  •         •         .  138 
Fees  to  the  Secretary  of  the  Chan- 
cellor of  the  Order,  on  warrants 
for  Robes  and  Jewels,  and  on 
the  Patent  for  Dispensation    .     21 
Extra    ingrossing   and    emblazon- 
ing aood  otherwise  ornamenting 
the   Patent    of    Dispensation 
transmitted  to  his  Migesty  the 
King  of  Prussia,  printing  ad- 
didons  to  the  Statotes  or  the 
Order,  &c.   .         •        .         .22 
Expenses  to  Windsor  on  putting  up 

Aehievements,  &c.         .        •     10 

£439 

GAVELKIND,  a  customary  tenure 

•^Uri^g  at  this  day  in  the  county  of 
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Kent  only.  It  seems  that  this  tenure 
was  the  common  socage  tenure  among 
the  Anglo-Saxons  (Glanvil,  1.  7,  c.  3), 
and  the  reason  of  its  continuance  in  Kent 
has  been  ascribed  to  the  resistance  -which 
the  ii^abitants  of  the  county  made  to  the 
Norman  invaders.  This  tenure  also  pre- 
Tailed  in  Wales  until  the  34th  Henry 
VIII.,  when  it  was  abolished  by  statute. 
Various  derivations  of  the  term  Gavel- 
kind have  been  suggested :  that  adopted 
by  Sir  Edward  Coke  and  his  contempo- 
raries was,  gave  all  kinde,  from  the  con- 
sequences m  the  tenure — an  etymology 
worthy  of  Coke.  But  that  generally 
received  at  the  present  day  is  from  the 
Saxon  Gavel  (Rent) ;  Gavelkind,  that  is, 
land  of  such  a  kind  as.  to  yield  rent  A 
very  elaborate  examination  of  the  several 
proposed  derivations  is  gi^en  in  the  1st 
chapter  of  Robinson's  '  Treatise  on  Ga- 
velkind.' The  chief  distinguishing  pro- 
perties of  this  tenure  are:  *<That  upon 
the  deaUi  of  the  owner  without  a  will  the 
laud  descends  to  all  the  sons  in  equal 
shares,  and  the  issue  of  a  deceased  son, 
whetiier  male  or  female,  inherit  his  part ; 
in  de&ult  of  sons,  the  land  descends  in 
eoual  sluues  to  the  daughters ;  in  default 
of  lineal  heirs,  the  laud  goes  to  the 
brothers  of  the  last  holder ;  and  in  de- 
&ttlt  of  brothers,  to  their  respective 
issue." 

The  tenant  may  aliene  at  15  years  of 
age,  by  means  of  a  feoffinent,  and  the 
estate  does  not  escheat  in  case  of  an 
attainder  and  execution,  the  maxim  being, 
**  the  father  to  the  bough,  the  son  to  the 
plough."  The  husband  is  tenant  by 
curtesy  of  a  moiety  of  his  wife's  lands, 
without  having  any  issue  b^  her ;  but  if 
he  marries  again,  not  havmg  issue,  he 
forfeits  his  curtesy.  A  wife  is  endowed 
of  a  moiety  of  the  lands  of  which  her 
husband  died  seised,  not  for  life  as  by 
the  common  law,  but  during  chaste 
widowhood  only.  Gavelkind  lands  were 
generally  devisable  by  will  before  the 
statute  of  wills  was  passed. 

Several  statutes  have  been  passed,  at 
the  request  of  holders  of  Gavelkind  lands, 
to  render  them  descendible  according  to 
tiie  course  of  the  common  law,  or,  as  it 
is  called,  to  disgavel  them.  These  sta- 
ges however  only  alter  the  partible 


Quality  of  the  custonuury  deaoent ;  they 
do  not  affect  the  other  incidents  to  the 
tenure.  And  notwithstanding  the  extene 
of  the  disgavelling  statutes,  it  is  always 
presumed  that  lands  in  Kent  are  of  this 
tenure,  until  the  contrary  is  proved.  The 
names  of  all  the  persons  whose  lands  in 
Kent  have  been  disgavelled  may  be  found, 
in  Robinson's  Treatise,  before  mentioned^ 
p.  SSI.  This  was  one  of  the  tenures 
proposed  to  be  abolished  or  modified  by 
the  Real  Property  Commis»onerB  in 
their  third  Report  (2  Blackstone,  Com.  ;- 
Robinson's  Gavelkind,) 

This  tenure  existed  also  in  Ireland  as 
an  incident  to  the  custom  of  tanistry — 
and  as  such  ceased  with  that  custom  in 
consequence  of  the  judgment  against  it 
rpavis's  Reports,  28.)  In  the  reign  of 
Queen  Anne,  with  the  view  of  weakening 
the  Roman  Catholic  interest  in  Ireland* 
the  land  of  Roman  Catholics  was  made 
descendible  accordins  to  the  custom  of 
Gavelkind,  unless  the  heir  conformed 
within  a  limited  time ;  but  by  the  stat. 
17  and  18  Geo.  III.,  c  49  (Irish),  the 
lan^s  of  Catholics  are  made  descendible 
according  to  the  course  of  the  oommon 
law.    (Robinson,  pb  21.) 

This  customary  descent  is  followed  in 
some  manors,  particularly  in  the  manors 
of  Stepney  and  Hackney.  (See  the  cus- 
tumal  of  these  manors  printed  in  2  Wst- 
kins,  CopyK  508.) 

GAZETTE.    [Newspaper.! 

GENDARMERIE  (from  Gens 
d*Armes,  men-at-arms)  was  a  chosen 
corps  of  cavalry  under  the  old  monarchy 
of  France :  it  is  mentioned  with  praise  in 
the  wars  of  Louis  XIII.  and  Louis  XIV. 
Under  the  present  svstem  the  gendar- 
merie is  a  body  of  soldiers  entrusted  with 
the  police  all  over  France ;  it  fiimishes 
patrols,  arrests  criminals,  examines  the 
passports  of  travellers,  and  contributes  to 
the  maintenance  of  good  order.  Gen- 
darmes are  generally  stationed  at  the 
barriers  or  gates  of  the  towns,  at  the 
princi|^  inns  on  the  roads,  at  markets 
and  fairs,  and  alouff  the  lines  of  the  fron- 
tiers. They  are  divided  into  foot  and 
horse:  gendarmes  a  pied,  gendarmes  a 
cheval.  They  form  a  distinct  corps  in 
the  army,  under  their  own  superior 
officers,  who  are  under  the  orders  of  the 
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■BHtas  «f  tibe  interior  and  of  police ; 
y^'m  earn  of  war,  ihey  may  be  called 
Bto  MSrre  nrvioe  like  die  other  oorpe  of 
ibtarmj.  The  gendarmerie  is  mostly 
nezviaBd  from  old  and  deserring  soldiers 
i^^Aer  regimcBtt*  wlio  ctmsider  it  as  a 
yw— aiMi,  as  tiiey  ha^  better  pay  and 
cnji^  greater  Itbeity.  This  explains  why 
&e  geBdannes,  generaUy  speaking,  are 
lenaikahiy  wtXL  behaTcd  and  tmsty  men, 
vho^  wkde  strietl j  execnting  their  duties, 
bdarae  vith  eonnderable  ctTility  towards 
■wffHMiiiig  peoDle,  snch  as  trayellers, 
especially  ibreigneTs.  The  same 
'  '  I  of  troops  exists  in  the  Italian 
they  are  called  Carabi- 

GB^EALOGT.      [Comianouimitt; 


Tke 


LL,  a  title  oonfierred  on  mili- 
ary sen  alxyve  the  rank  of  field-officers. 
ta  all  tke  slatea  of  Europe  it  indicates 
ike  oaBBiander^in-chief  of  the  forces  of 
tkenaCBOo;  the  eommander  of  an  army 
€r  grand  dirisiony  and  also  tboae  who, 
saler  the  latter,  exercise  his  innctioDS, 
with  tke  paiticiilar  designations  of  liente- 
1  and  major-general. 

of  the  title  appears  in  the 
Franee,in  which  country  it 
hsve  been  conferred  on  the 
r  of  ibit  royal  army  about  the 
of  the  fifteenth  centnry,  when 
J  like  a  regular  mititaiy  force 
'PSi  fine  establiihed  in  Europe.  The  kings 
vece  tfKB  eoosklered  as  holding  the  chief 
«tmiiaaiiil  of  the  army  in  yirtue  of  their 
bank;  and,  od  appmnting  persons  under 
Ifaem  to  cxereiae  a  general  superinten- 
of  tbe  fivoes,  they  gaye  to  such 
I  die  title  of  UeaiemuU'^engrai,  in 
orier  to  ded^pate  at  tibe  same  time  the 
— ^~Bt  of  their  duties  and  their  depend- 
!  OB  tibe  aoverdgn  whom  they  repre- 
By  a  decree  made  in  die  year 
1450,  in  Ihe  rajga  of  Charles  V II.,  John, 
eouat  of  Daoois,  was  so  qualified ;  and 
fte  tiHe  of  IJentenant-cenaral,  denoting 
te  iamwilatff  oommander-in-chief  of  an 
SBBy^was  lo^  retained  in  the  French 
service.  In  the  course  of  time,  by  an 
aiitematioB  in  language,  the  pre&E  of 
(hetiliewaa  omitledy  ana  tibe  term  ^eaeroi 
tfaoe  was  applied  to  persons  holdii^;  such 
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Preyiously  to  the  epoch  above  men- 
tioned the  title  of  Grand  S^echal  of 
France  appears  to  haye  conferred  the 
right  of  commanding  the  ro^  armies ; 
but  the  dignity  being  hereditary  in  tiie 
counts  of  Anjou,  when  that  province 
passed  to  the  crown  of  England  in  the 
reign  of  Henry  II.,  the  right  ceased,  and 
the  kings  of  France  delegated  thdr 
authority  to  noblemen  chosen  at  pleasure. 
In  1218  Philip  Augustus  conferred  tiie 
command  on  Mathieu  de  Montmorenci, 
the  constable  of  France ;  and  the  succes- 
sors of  that  high  officer  held  it  till  tiie 
reformation  of  the  army  in  tbe  reign  of 
Charles  VII. 

It  must  be  remarked,  however,  that  at 
a  period  more  early  than  that  of  the 
creation  of  lieutenant-generals  under  the 
sovereign,  the  title  of  capttdn-general  had 
been  conferred  on  certain  officers  with 
military  jurisdiction  over  particular  dis- 
tricts. This  species  of  command  is  sup- 
posed to  have  been  first  instituted  in  1349 
by  Philip  of  Valois,  who  placed  Guy  de 
N^e,  already  Mar^chal  de  France^  over 
the  district  of  Xaintonge ;  within  which 
he  was  authorised  to  inspect  the  castles 
and  fortified  towns,  and  to  superintend 
all  the  military  afihirs.  The  nature  o' 
the  duty  thererore  seems  to  have  resem* 
bled  that  of  the  inspecting  field-officen 
now  appointed  to  particular  divisions  o 
this  country  and  the  colonies.  But  ii 
1635,  that  is,  about  eight  years  after  tht 
suppression  of  the  post  of  constable  of 
France,  Louis  XIII.  gave  the  title  oi 
captain-general,  for  the  army  of  Italy,  to 
the  Duke  of  Savoy ;  and  this  appointment 
was  precisely  that  of  commander-in-chief, 
rince  it  placed  the  duke  above  the  Mar6** 
chal  de  Cr^ui,  who  was  previously  at 
the  head  of  the  army. 

It  is  about  this  time  that  the  term  lieu- 
tenant-general, in  the  sense  which  it  now 
beus,  first  appears.  For,  according  to 
P^  Daniel,  who  quotes  the  history  a^ 
Cardinal  Richelieu  for  the  &ct,  when  th« 
Prince  of  Cond4  was  made  commander' 
in-chief  of  the  army  destined  against 
Spain,  the  Marquis  de  la  Force  was  ap 
pointed  his  lieutenant'general,  and  M.  d« 
Feuquidres  held  the  same  rank  under  tht 
Due  de  Longueville,  who  was  to  act  with 
an  anny  in  Franche-C<Hnpt£.    We  hav0 
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here  Imt  one  Ueatenant-general  for  eadi 
army:  bat  the  writer  above  mentioned 
observes  that,  during  the  reign  of  Lonis 
XIV.,  the  armies  of  France  being  much 
more  numerous  than  before,  the  officers 
were  also  greatly  multiplied;  and  adds 
that,  in  1704,  there  were  more  than  rixty 
who  had  the  title  of  lieutenant-general. 

The  title  of  captain-general  above  men- 
tioned must  not  be  ooodfounded  with  that 
which  was  created  by  Cardinal  Riche- 
lieu, in  1656,  in  favour  of  the  Marquis 
de  Casteluaut:  this  officer  was  placed 
above  tiie  lieutenant-generals  of  the  army, 
but  was  subordinate  to  the  marshal  of 
France,  who  commanded  in  chief;  and 
it  appears  that  some  of  the  former  having 
retired  from  the  service  in  disgust,  in 
oonsequenoe  of  the  new  appointment,  the 
cardinal  was  obliged  to  create  others  in 
their  places. 

In  the  reign  of  Francis  I.  the  title  of 
colonel-general  was  instituted;  and  it 
was  first  in  1544  conferred  on  M.  de 
Taix,  with  the  command  of  aU  the  in- 
fantry of  the  nation.  The  title  existed 
however  only  to  the  time  of  Louis  XIV., 
by  whom  it  was  abolished. 

The  English  nation  has  nearly  fol- 
lowed the  practice  of  France  in  matters 
appertaining  to  the  military  service. 
Thus  the  lord-hi^b-constable  and  the 
lord-marshal  of  England,  in  former 
times,  were  at  the  head  of  the  military 
establishments  of  the  country;  and,  when 
the  first  office  was  suppressed  by  Henry 
VIII.  in  1521,  the  title  of  captain-genoid 
appears  to  have  been  adopted  for  the 
oommander-in-chiefl  This  title  occurs 
in  the  list  of  the  army  which  served  at 
St  Quintin  in  1557,  of  which  list  a  copy 
is  ^ven  by  Grose  from  a  MS.  in  the 
Bntish  Museum.  From  the  same  list 
it  appears  that  a  lieutenant-general  for 
the  whole  army  w^s  immediately  sub- 
ordinate to  the  former ;  and  that  under 
the  last  was  a  general  of  horse,  a  captain- 
general  of  foot,  with  his  lieutenant,  and 
a  seijeant-major  (corresponding  to  a  pre- 
sent major-general).  Uni  the  title  of 
captain-^^ral  probably  did  not  long 
remain  m  use;  for,  in  the  list  of  the 
«anny  raised  by  Elizabeth  in  1588,  the 
hig^oest  officer  is  styled  lieutenant-goieral, 
the  queen  hersel/ being  probably  consi- 


dered as  the  commahder-in-diie£  In 
the  army  which,  in  1620,  it  was  proposed 
to  raise  for  the  recofery  of  the  Falatmate, 
and  in  that  raised  by  Charles  I.  in  1639, 
the  commander  is  entitled  the  lord-gene- 
ral ;  a  lieutenant-general  appears  as  the 
second  in  command,  and  the  third  is  de- 
signated as  serjeant-major-general.  It 
was  probably  soon  after  this  time  that 
the  Isst  officer  was  called  simply  major- 
general  ;  for  we  find  that  in  1656  Crom- 
well appointed  twelve  officers  under  that 
tiUe  to  have  dvil  and  military  jurisdie- 
tion  over  the  counties  of  England,  (dtr 
reudon,  b.  15.) 

It  is  evident,  from  the  histoiies  of  the 
northern  states,  that  the  armies  in  that 
part  of  Europe  have  always  been  com- 
manded nearly  in  the  same  manner  as 
those  of  France  and  England.  Sir 
James  Turner,  who  wrote  hn  '  Military 
Essayes*  in  1670,  states  that  in  Germany, 
Doimark,  and  Sweden,  the  commander- 
in-chief  was  designated  field-marshal, 
and  that  he  had  under  him  lieutenant- 
generals  of  the  whole  army,  besides  ge- 
nerals and  majoi>generBli  of  horse  and 
foot  With  respect  to  the  fint  title,  he 
conridere  it  to  nave  been  granted,  as  a 
more  honourable  distinction  than  that 
of  lieutenant-general,  only  within  about 
fi% years  from  his  time;  and  he  appears 
to  ascribe  the  introduction  of  it  to  the 
king  of  Sweden  (Gustavus  Adolpfans), 
who,  when  he  invaded  Poland,  thought 
fit  to  ^tifr  some  of  his  generals  by  de- 
signating tnem  lieutenant-field-marshals. 
{PaUas  Armata,  ch.  13.)  From  that 
time,  both  in  Grermany  and  Great  Britain, 
such  title,  omitting  the  word  lieutenant, 
has  been  ccmsidered  the  highest  in  the 
aimy. 

In  France,  during  the  reign  of  Louis 
XIV.,  and  perhaps  at  an  earlier  time, 
the  naval  commander  immediately  below 
the  rank  of  vice-admiral  was  entitled 
lieutenant-general.  A  similar  desgna- 
tion  seeins  to  have  been  early  employed 
in  the  Enslish  service,  fbr  in  the  time  of 
Queen  EJ^beth  the  commander  of  a 
squadron  was  called  the  general ;  and, 
as  late  as  the  time  of  the  Commonwealth, 
a  joint  commission  of  admiral  and  gene- 
ral was  given  to  Blake  and  Montague, 
though  the  e^>)edition  on  which  the  fleet 
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'wvflM'vw  flonfiiiwl  to  an  object  purely 

Hi  timiairtnrtioB  of  ndlUary  sffiun 
iiilt§mt  BBtiooiof  Bnrope  beoomiiif 
fc^y  flonyficated  daring  the  ei^rfateenth 
e&SBjj  A  ooonnDdefa-in-clnef^  even 
ninaot  actaaUy  on  tlw  field  of  battle, 
£iad  ihpmMlffi  fiilly  occupied  witli  the 
fe^her  deyartmaaito  of  the  aemee;  and 
ft  tame  Tndwpenaable  that  the  number 
cf  ■aharfiile  generals  dMmld  be  in- 
amaei,  m  order  that  all  the  steps  which 
wcre«9  be  taken  ftr  the  immwiiate  se- 
canty  «f  the  amies*  and  for  the  aoqm> 
diiaB  of  the  neoeMaTy  sopplies,  miffht  be 
oilyaipennlended  by  TCSponsible  ouloen. 
ThemmBn  of  an  anny,  far  die  purpose 
«f  uusapyiag  important  positions  or  of 
ehttiiHBg  sntasialenee,  led  also  to  the  ap- 
pnieiiHffitt  of  aereral  Satinet  eonunanden^ 
flsdief  nviioBi  leoniiied  his  own  psrticii- 
far  Bldr;  and  tfua  ebcDnistance,  added 
'  of  faarii^  a  nmnber  of 
~  at  once  to  essome  the 
'  traops  when  cucinnstaDceB 
L  nqoive  it^  will  eaplain  why  mill- 
tKy  mea  hriiding  die  rank  of  general 

TErnowtobe  sonameroas. 
the  British  service  in  1845  there  are 
9S  iUi  genenla,  i31  tieatanant-generals, 
ad    147  major-generals;   bat   of  this 


id  particnlar  regi- 
hold  militar 


military  go- 
fsaBenls  in  the  conntry  and  colonies ; 
saBeoftfaeraknvo  only  loeal  rank;  and 
2b  have  retired  fhnn  the  service,  rs- 
tnaiag  tfie  titfe^  bot  without  leceiTfaig 
te  fKf  or  being  qaaUfied  for  obtaining 
ssypra^eanvn  promccion* 
The  autitaiy  ak^  at  Great  Britun 
of  the  com* 
it-general,  and 
<he  ^aartenmster-geaeral.  The  chai^ 
efcfaa  staff  is  provided  ibr  in  the  esn^ 
■stes  fiBT  Pabfie  Departmmti,  and 
in  1845  to  14*640/.  The  field- 
the  con»Mader-in-cfaief  receives 
&SS9I.  I3s.9^ayssr,andhaasn  allow- 
aaeeof  7S0l.  for  forage.  The  military 
nniMy  fa»  90001.  a  year,  and  1462.  for 
iBiage»  and  tiie  fonr  aades-do-camp  of  the 
aamaaadeff^n-chief  have  an  aUcwaaee  of 
iL  6dLad^  aadh,  and  881.  a  y^mr  each  for 


fe«8«- 


coat  of  the  adjnlant- 
is  d24Siwfaieli  indndes 


the  pay  of  a  deputy  a^jntant-ffeneral,  an 
assistant  a^lntant-general,  and  a  depnty 
aasistaat  The  charge  of  the  qnarter- 
master-^^enersTs  office  is  8705/.  a-year, 
which  mclndes  his  own  pay  and  tliat  of 
the  asriatant  and  depnty  qnartermastere- 
general.  Besides  the  staff  at  head-qoar- 
ters  there  is  a  general  staff  which  consists 
of  the  generus  c<mimanding  districts 
and  their  aides-de-camp  in  Great  Britain 
and  Ireland,  the  aides-de-camp  to  the 
qaeen,&c.:  the  charge  of  this  department 
in  1845  was  44,504/.  in  pay,  and  25,000/. 
for  contingendes.  There  is  also  the 
military  staff  of  the  colonies,  which  in  the 
samejear  cost  88,726/.  of  which  33,000/. 
was  for  contingencies  and  65,726/.  for 
pay.  The  total  of  the  contingencies  and 
pay  of  the  home  and  foreign  staff 
amoonted  to  158,230/. 

The  dnty  of  the  adjatant-general  ftlls 
partly  under  that  of  the  seijeant-majoi^ 
aeneral  in  the  sixteenth  century:  in  the 
field  he  receives  the  orders  from  the 
general  officer  of  the  day,  and  commimi- 
cates  them  to  the  genoals  of  brigades ; 
he  makes  a  daily  report  of  the  situatioiis 
of  all  the  posts  placed  for  the  seeority  of 
the  army ;  and^  in  a  siege,  he  inspects  the 
goards  of  the  trenches. 

The  qnartermaster-general  corresponds 
in  part  to  the  harbinger  of  the  army  in 
thenxteenth  century.  This  officer  has 
the  charge  of  reconnoitring  the  conntry 
previoouy  to  any  change  being  made  in 
the  position  of  the  army ;  he  r^)orts  con> 
eeming  the  groond  winch  may  be  ftvonr- 
abie  for  the  site  of  a  new  encampment^ 
and  upon  the  practicability  of  the  roads 
in  the  direction  of  the  intended  lines  of 
ronte.  He  also  superintends  the  formsr 
tion  of  the  encampment  and  the  dispo- 
sition of  the  troops  in  their  cantonments. 

The  first  notice  of  a  commander  of  the 
arttile^  occurs  in  the  time  of  Richard 
III. :  this  officer  was  designated  simply 
master  of  the  ordnanee  till  1603,  when 
the  Earl  of  Devon  was  dignified  with  the 
title  of  general.  The  heftd  of  this  de- 
partment is  now  styled  master^general  of 
the  ordnance. 

GENERAL  ASSEMBLY  OF  THE 

CHURCH  OF  SCOTLAND.    This  is 

the  Scottish  ecclesiasHcal  i^iiament;  it 

is  a  representative,  legislauve,  and  jiidi- 
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dal  bod^,  which  diffen  enentiaUy  in  its 
ooDstitutioD  from  the  CooYoeation  of  the 
English  church  [Convocation],  in  being 
composed  of  representatiTes  of  the  Uity, 
M  well  M  of  the  clergy ;  and,  '.therefore 
(like  the  British  House  of  Commons), 
may  be  considered  as  a  delegation  from 
its  constituency,  the  church.  The  follow- 
ing is  the  composition  of  the  General  As- 
•embly  :— 

Eighty  presbyteries,  each  of  which 
coonsts  of  a  certain  anmber  of  parishes, 
▼arying  from  six  to  thirty-<siz,  send  to 
the  AB8embl:r  218  ministen  and  94 
elders;  the  city  of  Edinburgh  sends  2 
elders,  and  65  other  royal  burghs  send 
each  one  elder ;  the  four  universities  send 
each  a  representatiTe,  and  an  additional 
one  is  sent  from  Marischall  college,  Aber- 
deen—these five  may  be  either  ministers 
or  elders ;  one  minister  and  one  elder  re- 
present the  churches  in  India  in  con- 
nexion with  the  church  of  Scotland.  The 
lark  of  Scothmd  has  1023  parishes,  with 
1050  ministers. 

The  General  Assembly  meets  annually, 
in  the  month  of  May,  in  Edinborgh.  The 
session  lasts  only  ten  da js ;  but  special 
business  not  decided  withm  the  period  of 
the  session  ma^  be  referred  to  a  commis- 
sion, which  is,  m  ftct,  the  Assembly  under 
anoUier  name ;  the  commission  can  hold 
quarterly  meetings.  The  speaker,  or 
president  of  the  assembly,  is  odled  mo- 
derator; he  is  chosen  annually,  and  is, 
in  modem  times,  a  clergyman,  it  being  a 
rule  that  the  moderator  should  preach  a 
sermon  before  the  opening  of  the  Assem- 
bly ;  but  laymen  have  occasionally  filled 
the  chair. 

Each  pariah  in  Scotland  has  its  kirk 
session,  composed  of  the  minister  and  lay 
elders  of  the  parish,  which  mana^  the 
parochial  business.  From  the  decision  of 
the  kirk  session  there  is  an  appeal  to  the 
presbytery  in  which  the  parish  lies.  Each 
presbytery  is  composed  of  the  ministers 
and  elders  of  a  certain  number  of  pa- 
rishes; but  the  presbyteries  vary  consi- 
derably in  the  number  of  parishes  of 
which  they  are  formed.  A  higher  court, 
called  a  synod,  is  composed  of  two  or 
more  presbyteries.  From  the  decision  of 
%  synod  an  appeal  lies  to  the  General 

ssembly,  whose  decision  is  finaL    The 


functioos  of  the  Assembly  are  analogous 
to  a  combiuation  of  the  functions  of  both 
houses  of  parliament  Its  membets  apeak 
and  Tote;  it  judges  all  matters  connected 
with  the  government  of  the  church  ;  and 
it  can  proceed  judicially  against  any 
member  of  the  church,  clerical  or  laical, 
for  alleged  impropriety  or  inoonsislency 
of  conduct  or  doctrine. 

The  connexion  of  the  Church  of  Scot- 
land with  the  State  is  indicated  in  the 
General  Assembly  by  the  presence  of  a 
functionary,  who»  under  the  title  of  lord- 
higlMommissioner,  reoresents  the  king. 
The  Scottish  church  lioweTer  does  not 
recognise  the  king  as  head  of  the  church, 
but  as  head  of  the  state,  with  which  the 
church  is  allied,  for  purposes  of  pro- 
tection and  civil  authority.  The  lord- 
high-commissioner  has  no  voice  in  the 
assembly;  business  is  not  necessanly 
interrupted  by  his  absence;  and  his 
presence  merely  implies  the  sanction  of 
the  civil  authority.  On  the  conclusion 
of  the  session  of  the  General  Assembly, 
the  moderator,  after  mentioning  the  day 
in  the  following  ^ear  on  which  the  As- 
sembly meets  agam,  dissolves  the  meet^ 
ing  in  the  name  of  the  Lord  Jesus  Christ, 
the  head  of  the  church  (sometimes  the 
words  'the  only  head*  are  used),  and 
then  the  lord-high-commissioner  adds 
the  sanction  of  the  civil  authority  by  ap- 
pointing in  the  name  of  the  king  the  As- 
sembly to  meet  on  the  day  named  by  the 
moderator. 

GENERALISSIMO,  the  commander- 
in-chief  of  an  army  which  consists  of  two 
or  more  grand  divisions  under  separate 
commanders.  The  title  is  said  by  Balzac 
to  have  been  first  assumed  by  Cardinal 
Richelieu,  when  he  led  a  French  army 
into  Italy,  and  it  has  been  since  occasion- 
ally given  to  officers  at  the  head  of  armies 
on  the  Continent,  but  it  has  never  been 
adopted  in  this  country. 

GENTLEMAN,  a  corruption  of  gentU- 
homme,  our  Saxon  ancestors  having  very 
early  substituted  "  mon,"  or  ••  man,"  for 
the  corresponding  term  of  the  Nonnan- 
French,  from  which  they  originally  re- 
ceived the  term.  Some  form  of  this  word 
Ta  compound  of  yentilis  and  homo)  is 
found  in  all  the  Romance  languages 
(gadilrhomme  in  French,  gealil-'Uomo  in 
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\9Sm,  ad  QeaHi-hombre  in  Spanish), 
taiit'm  adoalyledljr  one  of  the  many 
tnao  of  Ae  great  inflnenoe  which  the 
h«s  aid  policy  of  Rome  have  ezefdfied 
^  ■odefBMciegr  and  eiTilixatioiL 

IfitbecvheBtftrmof  the  Rimian  eon* 
itttfioa  titt  popolns,  or  ruling  portion  of 
iefloMBHiiiitytvaa divided  into  gentes, 
which  vfre  muted  by  a  common  name, 
lad  the  perftnnanoe  of  certain  ncred 
rifjiiE.  Bach  gent  was  asain  subdiTided 
'm»  «nnl  fimiljs,  dktmgoished  by  a 
canaae  m  addidon  to  the  oonimion  Gen- 
tiktffgUaiL  Thus  the  sens  Cornelia 
aojmsed  the  Innilies  of  3te  Scipiones, 
Ae  Laioli,  the  Snilae,  &c  In  de&nlt 
of  A^Biti,  the  pcopeity  of  a  deceased 
peiioi  Rvefted,Mt  to  the  whole  popnlos, 
te  to  the  geas.    [CoNaANouiiiiTT. J 

The  Gotile  priTileges  were  mneh 
isuMd  m  tiie  qnarrels  between  the 
pnam  sad  the  plebeians;  and  the 
pknte^eaCoaiakre  (Utt  z.  8)  is  often 
ta^hftd  n  distiDCtiTe  of  the  patricians. 
W^  the  meaberB  of  the  plebs  obtained 
Iher^of  inlennarriage  with  patrician 
iaiuk  sod  aeeess  to  the  honours  of 
tfatfltue,  a  new  order  of  nobili^  (nobiles) 
nsfanaed,  whidi  rendered  the  old  dis- 
tiactioo  between  Patrician  and  Plebeian 
tfkaiapofteioe.  Sdll  the  old  Patrician 
Witt  of  Rome  had  a  saperior  rank  in 
F>bHe  esdaiatioo,  as  bemg  descended 
fi«  the  old  aobilitf.  There  were  both 
MdsB sad  Plebeian  Gentes  at  Rome: 
itteoripn  of  die  Plebeian  Gentes  is  not 
QfiUe  of  bang  explained  historically ; 
^  it  nay  have  arisen  in  sereral  ways. 
h  Qoero^t  time  tiie  word  Gentilis  is  de- 
Saediai  way  that  soiled  his  period,  bnt 
vnid  have  been  too  comMehenMTe  in 
t^euficit  periods  of  the  Roman  states. 
<>«atifei»  scending  to  Cicero  (  r<7i.  6),  de- 
■Pte  jbcse  who  had  the  same  name,  whose 
ttofion  had  alwa^  been  ftee,  who  were 
>ot  opite  dmnnnti,  or  had  lost  none  of 
^  mil  rig^tL  Hence  also,  in  an  op- 
pnile  Mme,  **•£■«  gade"  is  employed 
Moiee  {Sat  ii.  t.  15)  and  Snetonins 
( m  I)  Ibr  ignobly  bom  and  of  servile 
pwstoge. 

The  pririlege  of  saoeessioii,  wfaidi 
^voOed  jw  oatfiEtafit,  or  nmply  ^ea- 
^  (Gc  be  OnUore,  i.  38),  and 
■mcd  OBs  of  die  enartrnwrti   of  the 


Twelve  Tables,  was  gradnally  nnder- 
mined  by  the  encroachments  of  the 
praetors  on  the  dvil  law,  and  finally  dis- 
appeared f Gains,  iii.  S5) ;  bat  the  name 
of  gentle  (gentile)  man,  has  sarviyed  in 
all  the  languages  of  Western  Eon^w, 
which  are  derived  from  the  Latin  or  have 
received  large  additions  from  it 
According  to  Selden  (  Tlillet  q^  ifoaoar, 
852),  *"  a  gentleman  is  one  that  dther, 
mk  the  blood  of  his  snoeslorB,  or  the 
&vonr  of  his  soveraigne,  or  of  those  that 
have  die  vertne  of  soveraignte  in  them, 
or  from  his  own  vertne,  employment,  or 
otherwise,  according  to  the  costomes  of 
honoor  in  his  coontrie,  is  ennobled, 
made  gentile,  or  so  raised  to  an  eminencie 
above  the  multitude,  that  by  those  lawes 
and  customes  he  be  truly  nobilis,  or 
noble,  whether  he  have  any  title,  or  noC» 
fixed  besides  on  him."  That  the  word 
was  formerly  employed  in  this  extensive 
signification  is  dear,  from  a  patent  of 
Richard  II.,  by  which  one  John  de 
Kingston  is  received  into  the  estate  of  a 
gentleman  and  created  an  esquire  ('*  Nous 
lu\  avons  resoeives  en  Testate  de  gentil- 
home  et  lui  flut  esqnier");  and  from 
another  of  Henry  VI.,  who  there,  by  the 
term  "  nobilitamns,"  creates  one  Bernard 
Angevin,  a  Bourdelois,  a  gentleman. 
And,  according  to  Smith  (De  nep,  Axg^ 
lib.  i.  c.  20,  21),  under  the  denominatiQn 
of  gentleman  are  comprised  all  above 
yeomen,  whereby  noblemen  are  truly 
called  gentlemen. 

In  a  narrower  senses  gentleman  is 
generally  defined  to  be  "one  who,  with- 
out any  title,  bears  a  coat  of  arms,  or 
whose  ancestors  have  been  freemen; 
and  by  the  coat  that  a  gentleman  giveth, 
he  is  known  to  be,  or  not,  desoendelftom 
those  of  his  name  that  lived  many  hun- 
dred years  since/'  (Jacobs'  Law  Die- 
tumarg.)  There  is  also  said  to  be  a 
gentleman  by  office  and  in  reputation,  as 
well  as  those  that  are  bom  such  (2  /tut. 
668) ;  and  accordins  to  Blackstone,  quot- 
ing Sir  Thomas  Smith  (1  Conun.,  p.  406), 
''Whosoever  studieth  the  kws  of  the 
realm,  who  studieth  in  the  universities, 
who  professeth  the  liberal  sciences,  and 
(to  be  short)  who  can  live  idlv  and  with- 
out manual  labour,  and  well  bear  the 
port,  charge  and  countenance  of  a  gentle- 
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mim,  be  shall  be  ealled  master,  and  taken 
£>r  a  gentleman." 

The  author  of  the  Commentaries  must 
have  been  somewhat  puzledwith  his  de- 
finition of  a  gentleman,  as  understood  in 
his  time.  Having  defined  a  gentleman  to 
be  one  who  studieth  the  laws,  &c,  he  adds 
(to  be  short),  that  he  who  can  live  idly  and 
bear  the  port,  &c.  of  a  gentleman,  is  a 
gentleman;  that  is,  if  he  can  Utc  idly, 
and  if  he  can  also  do  as  a  gentleman  does 
(it  not  being  said  what  this  is),  he  is  a 
gentleman.  Perhaps  a  definition  of  the 
term,  as  now  usea,  could  not  be  easily 
nade ;  it  being  extended  by  the  courtesy 
of  modem  manners  to  many  who  do  not 
come  within  the  ancient  aooeptatioa  of 
the  term,  and  denied  by  public  o^nnion  to 
many  whose  rank  and  wealth  do  not 
make  up  fi>r  the  want  of  other  qoalificar 


GERMANIC  CONFEDERATION. 
The  constitution  of  die  old  German 
Empire  is  noticed  under  Germanic  Es- 
pies. After  the  first  French  Revolution, 
most  of  the  States  of  Germany  were 
joined  in  a  Confederation  under  the  pro- 
tection of  Napoleon.  [Confedebation 
OF  THE  Rhine.]  The  reverses  of  Na- 
poleon put  an  end  to  the  Confederation 
of  the  Rhine,  and  in  its  place  the  Ger- 
manic Confederation,  which  still  exists, 
was  constituted  by  an  act  of  the  Congress 
of  Vienna,  dated  8th  of  June,  1815.  It 
oonsistB  of  thirty  eight  Independent  States. 
The  central  pomt  and  orsan  of  the  Con- 
federation is  the  Federative  Diet,  which 
nts  at  Frankfort  on  the  Main.  Its  ses- 
sions were  opened  on  the  5th  of  Novem- 
ber, 1816.  It  exerdses  its  authority  in 
a  double  form :  1,  as  a  general  assembly, 
called  Plenum ;  and  2,  as  a  minor  ooun- 
dl,  or  the  Federative  government  The 
Plenum  meets  only  whenever  an  organic 
ohan^  is  to  be  introduced,  or  any  affiiir 
relating  to  all  the  Confederation  is  to  be 
decided.  The  Plenum  contains  seventy 
votes,  of  which  Austria  and  the  five 
German  kingdoms,  Prusna,  Hanover, 
Saxony,  Bavaria,  Wirtemberg,  have  each 
lour  votes,  and  the  other  states,  in  propor- 
tion to  their  importance,  three,  two,  or 
me  vote  each.  The  Federative  govem- 
lent  is  composed  of  seventeen  votes,  out 
'which  eleven  prindpal  states  have  each 


a  single  vote,  and  the  remaining  twenty^ 
seven  only  six  joint  votes.  Austria  pre- 
sides  in  both  the  assemblies,  and  decides  ii 
case  of  equality.  The  Federative  povem- 
ment  has  the  initiative,  and  deliberates 
on  the  projects  which  are  presented  to  tbe 
Plenum,  where  they  are  not  debated,  bat 
simply  decided  by  a  msjority  of  ayes  oi 
noes.  It  executes  the  enactments  of  the 
Plenum,  and  despatches  the  current  busi* 
ness  of  the  Confederation.  It  deddes  by 
a  simple  majority,  and  seven  votes  form  a 
onorum.  The  meetings  of  the  Federative 
aiet  are  either  those  wherein  preparatory- 
debates  take  place,  but  no  protoools  arts 
made,  or  those  wherein  albirs  are  finally 
dedded. 

The  object  of  the  Germanic  Confede- 
ration and  the  duties  of  the  Federative 
Diet  are^tiie  maintenance  of  external 
security  or  mutual  defence  from  a  oom- 
mon  enemy,  and  the  preservation  of  in- 
ternal peace  among  the  Federative  states, 
which  must  not  declare  war  on  each 
other,  but  must  submit  their  difierenees 
to  the  decision  of  the  diet    The  mainte- 
nance  of  intern^  security  comprehend^ 
not   only  the    prevention   of  oonfiicta 
among  the  Federative  states,  but  also  the 
suppression  of  any  attempt  by  the  sub- 
jects of  any  of  the  states  to  subvert  the 
existing  order  of  thin^.    It  was  in  con- 
sequence of  this  prina^le  that  tbe  central 
commission  of  inquiry  into  revolutionary 
measures  was  established!  at  Mainz   in 
1 8 1 9-20.    A  ftirther  development  of  the 
same  principle,  occasioned  by  the  revival 
of  liberal  opinions  throughout  Germany 
by  the  French  Revolution  of  July,  was 
made  on  the  28th  June,  1832,  b^  the  pro- 
clamation of  the  following  articles,  par- 
ticularly directed  against  the  constitu- 
tional states    of   Germany  :^l8U   The 
German  princes  are  not  only  authorised 
but  even  obliged  to  reject  all  propositions 
of  the  states  which  are  contrary  to  the 
fundamental  prindple,  that  all  sovereign 
power  emanates  fit>m  tiie  prince,  and  that 
he  is  limited  by  the  assent  of  the  states 
only  in  the  exercise  of  certain  rights.    2. 
The  stoppage  of  supplies  by  the  states,  in 
order  to  obtain  the  adoption  of  their  pvo- 
positions,  is  to  be  considered  as  sedition 
against  which  the  Confederation  may  act 
a.  The  legislation  of  the  federative  states 
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most  oerer  be  in  ooDtradiction  either  to 


the  object  of  the  Federation  or  to  the  ful- 
filment of  federal  duties ;  and  such  laws 
(as  for  instance,  the  law  of  Baden,  which 
established  the  liberty  of  the  press)  may 
be  abolished  by  the  diet    4.  A  perma- 
nent commission  of  federal  deputies  shall 
watch  over  the  le^lative  assemblies  of 
the  federal  states,  m  order  tiiat  nothing 
contrary  to  the  federal  act  may  occur. 
5.  The  deputies  of  the  legislative  assem- 
blies of  the  federal  states  must  be  kept 
by  the  regulations  of  their  governments 
within  such  limits  that  the  public  peace 
shall  not  be  disturbed  by  any  attacks 
upon  the  Confederation.    6.  llie  inter- 
pretation of  the  federal   laws  belongs 
ezdnavely  to  the  federal  diet    On  the 
5th  July,  1833,  the  federal  diet  pro- 
claimed a  new  law  consisting  of  the  fbl- 
lowing  10  articles:  1.  All  German  works 
containing  less  than  20  sheets  which  ap- 
pear in  foreign  countries  cannot  be  cir- 
culated in  the  federal  states  without  the 
authorisadon  of  the  several  governments.* 
2.  Every  association  having  a  political 
object  is  prohibited.    3.  Political  meet- 
ing and  public  solemnities,  except  such 
as  nave  been  established  for  a  Ions;  time 
and  are  authorised,  cannot  be  held  with- 
out the  permisaou  of  the  several  govern- 
ments.   4.  All  sorts  of  colours,  badges, 
&c  denoting  a  party  are  proscribed.    5. 
The  regulations  for  the  surveillance  of 
the  universities,  proclaimed  in  1819,  are 
renewed  and  rendered  more  severe.    By 
the  remaining  5  articles  the  federative 
states  pledged  themselves  to  exerdse  a 
vigilant  watch  over  their  respective  sub- 
jects, as  well  as  over  foreigners  residing 
m  thdr  states,  in  respect  of  revolutionary 
attempti ;  to  surrender  mutually  all  those 
individuals  who  had  been  guilty  of  poli- 
tical offences,  with  the  exception  of  thdr 
own  sabjeets,  who  are  to  be  punished  in 
their  own  country ;  to  give  mutually  nu- 
litary  assiajtance,  in  esse  of  disturbance, 
tod  to  notify  to  the  diet  all  measures 


*  la  183S  the  diet  prahibhed  editan  of  new*- 
{■pen  and  political  wiiten  from  pabUshinc  ao- 
coonta  of  the  debotea  of  the  repreaentatiTe  bodiea, 
exeept  they  hud  prerioculy  appeared  in  the  offi. 
cMpaparaortheiespecdTegoTenuneBta.  [Fum, 
LusvTTor.] 


adopted  with  reference   to    the  above- 
mentioned  objects. 

On  the  dOth  October,  1834,  the  meet- 
ing of  the  Federative  diet  unanimously 
agreed  to  the  proposition  of  Austria,  to 
establish  a  tribunal  of  arbitration  in  oidef 
to  decide  differences  which  might  break 
out  in  aiiy  state  of  the  Confederation  be* 
tween  the  government  and  the  chambers 
respecting  the  interpretation  of  the  con- 
stitution, or  the  encroachments  on  the 
rights  of  the  prince  by  the  chambers,  or 
their  refusal  of  subsidies.  This  tribunal 
consists  of  thirty-four  arbitrators  nomi- 
nated by  the  seventeen  members  of  the 
minor  council,  each  member  nominating 
two  arbitrators.    [Federation.] 

GERMANIC  EMPIRE.  The  mo- 
dem history  of  Germany  commences  in 
the  niuth  century,  when  Louis  le  De- 
bonnair,  the  grandson  of  Charlemagne, 
became,  by  the  treaty  of  Verdun,  a.i>. 
843,  the  first  king  of  the  Germans.  After 
A.D.  918,  the  crown  became  elective. 
The  emperors  of  Germany  assumed  the 
titie  of  Roman  emperors  from  the  time  of 
Otho  I.,  who  died  a.d.  973 :  when  a  suc- 
cessor to  the  throne  was  elected  during 
the  emperor's  lifetime,  he  was  called  the 
king  of  Rome.  On  tiie  6th  of  August, 
1806,  when  the  German  States  had  most 
of  them  fiedlen  under  the  power  of  Napo- 
leon, the  emperor,  Francis  II.,  abdicated 
the  imperial  crown  of  German^r,  declared 
the  diaolution  of  the  Germanic  empire, 
and  took  instead  the  titie  of  emperor  of 
Austria,  The  Confederation  of  the  Rhine 
had  been  formed  by  the  policy  of  Ni^k>- 
leon,  July  1 2th,  1 806.  [CoNFEDERATioir 
OF  THE  Rhine.] 

Before  the  first  French  revolution  the 
states  of  the  Germanic  empire  consisted 
of  the  following  members,  divided  into 
three  collefl»s,  or  chambers : — 

I.  The  Electoral  College,  whidi  con- 
sisted of  the  Ecclesiastical  Electors. 

I.  The  archbishop  of  Mainz,  arch- 
chancellor  of  the  empire  for  Germany 
2.  Archbishop  of  Treves,  arch-chancelloi 
of  the  empire  for  Gallia  and  the  kingdom 
of  Aries  (a  purely  titular  office).  3. 
Archbishop  of  Cologne,  arch-chancellor 
for  Italy  (also  a  titular  office). 

II.  The  Secular  Electors  were— 

4.  The  king  of  Bohemia,  arch-cup- 
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bearer  of  the  empire :  he  presented  the 
emperor  at  the  coronation  banquet  with 
a  cup  of  wine  and  water.  5.  The  elector 
of  myaria,  arch-canrer  of  the  empire: 
he  bore  at  the  coronation-procession  the 
golden  bull  before  the  emperor,  and  pre- 
sented to  him  the  dishes  at  the  banquet 
6.  The  elector  of  Saxony,  arch-marshal 
of  the  empire :  he  bore  in  the  great  so- 
lemnities of  the  empire  the  sword  of  state, 
and  at  the  coronation  preceded  the  em- 
Mror  on  horseback.  7.  The  elector  of 
Brandenburg,  arch  -  chamberlain  of  the 
empire :  he  bore  in  the  coronation-proces- 
sion the  sceptre,  and  presented  to  the 
emperor  a  hism  with  water  to  wash  his 
hands.  8.  The  elector  palatine  of  the 
Rhine  had  the  title  of  the  arch-treasurer 
of  the  empire:  his  duties  were  to  scatter 
at  the  coronation  gold  and  silver  medals, 
struck  for  the  occasion,  amongst  the 
people.  This  electorate  became  united 
with  that  of  Ba?aria  by  the  acoesdon  of 
the  elector  to  the  throne  of  the  last-named 
principalis  in  1777,  after  the  extinction 
of  the  reigning  house  of  Bayaria.  9. 
The  elector  of  Brunswick-Liineburg,  or 
Hanover,  created  by  the  Emperor  Leopold 
I.  in  1692,  received  in  1706  the  title  of 
arch-treasurer ;  when  the  emperor,  having 
put  to  the  ban  of  the  empire  the  elector 
of  Bavaria,  took  from  him  the  office  of 
the  arch-carver,  and  bestowed  it  on  the 
elector  palatine  of  the  Rhine,  whose 
office  on  that  occasion  was  given  to 
Hanover. 

The  Second  College  consisted  of  the 
princes  of  the  empire,  who  were  in  rank 
next  to  the  electors:  they  had  each  a 
vote  in  the  diet  of  the  empire,  and  were 
divided  into  Spiritual  and  Temporal 
princes. 

The  Spiritual  princes  of  the  empire 
who  had  a  vote  m  the  diet  were: —the 
archbishop  of  Salzburg,  and  formerly 
the  archbishop  of  Besancon ;  the  ^nni- 
master  of  the  German  order ;  the  bishops 
of  Bamberg,  Wurzburg,  Worms,  EicL- 
staedt,  Speyer,  Strassburg,  Constanz, 
Augsburg,  Hildesheim,  Paderbom,  Frey- 
singen,  Passau,  Ratisbon,  Trent,  Brixen, 
Barol,  Miinster,  Osnabruck,  Li^ge,  Chur, 
Fulda,  Liibeck ;  the  princely  (gefurstete) 
abbot  of  Kempten ;  the  princely  preben- 
daries of  Berchtolsgaden  and  Weissen- 


burg;  the  princely  abbots  of  Prum,  Star 
blo,  and  Cervey. 

The  Temporal  princes  were :— the  arcli- 
duke  of  Austria ;  the  dukes  of  Burgondy* 
and  Magdeburg;  the  counts  palaHne  of" 
Lantern,    Simmern,   and  Neuburg;     of 
DeuxpoutB  (Zweibrticken),  of  VeldenXp 
and  Lautereken ;  the  dukes  of  Bremen,  of 
Saxen-Weymar»  Eisenach-Gotha,  Alten- 
burg,  Coburg ;  the  margraves  of  Brandeiii- 
burg-Culmbach,   and   of  Brandenbiirs- 
Onolzbach;   the    dukes   of  Brunswick* 
Zell,  Grubenhagen,  Calenberg,  and  Wolf- 
enbiittel;  the  prince  of  Halberstadt;  the 
dukes  of  Upper  and  Lower  Pomerania ; 
of  Verden,  Mecklenbnrg-Schwerin,  Meek- 
burg-Gustrow  (afterwards  Strelits);    of 
Wirfeembeiig;  the  landgraves  of  Hessen- 
Cassel  and  Hessen-Daimstadt ;  the  mar- 
graves of  Baden-Baden,  Baden-Dnrlach, 
and  Baden-Hochberg ;  the  dukes  of  Hoi* 
stein,  Gotlorp,  of  Saxe-Lauenburg;  the 
prince  of   Minden;    the    landsprave    of 
Leuchtenberg;  the  prince  of  Annalt:  the 
princely  count  of  Hennebeig;  the  pnoces 
of  Schwerin,  Kamin  Ratzeburg,  ana  Hers* 
feldt ;  the  princely  count  of  Monibeliard. 
The  princes  enumerated  belonged  to  the 
old  biody;  the  following  who  were  ele* 
vated  to  tbeir  dignities  after  the  time  of  the 
Emperor  Ferdinand  II.,  were  called  the 
new:  the  duke  of  Aremberg ;  the  princes 
of  HohensoUem,  Salm,  Lobkowitz,  Die- 
trichstein,  Nassau-Hadamar,  Nassan-Dil- 
lenburg,     Auersberf^,     East    Friesland, 
Schwarzenberg,     Lichtenstein,    Thum- 
Taxis,  and  Schwarzburg.    Many  of  these 
principalities  were  in  the  possession  of 
one  individual,  who  had   consequently 
several  votes,  the  votes  being  attached  to 
the  states  and  not  to  individuals. 

The  prelates,  abbots,  and  abbesses  of 
the  empire  were  divided  into  two  benches, 
the  Suabian  and  the  Rhenish,  of  which 
each  had  one  vote.  The  counts  and  no- 
bles of  the  empire  were  divided  into  four 
benches;  of  Suabia,  Franconia,  West- 
phalia, and  of  Wettenu,  each  having  one 
vote.  They  belonged  to  the  second  college. 

The  free  Imperial  cities  formed  a  col- 
lege at  the  diet  divided  into  two  benches, 
the  Rhenish  with  fourteen  cities,  and  the 
Suabian  with  thirty-seven.  Each  town 
had  a  vote. 

The  above-mentioned  three   colleges 
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ftmed  Ae  Diet  of  the  empire,  whose 
ar&uj  Bcetiiigs  were  formerly  snm- 
aawd  hf  the  emperurs  twice  a*y ear,  in 
li&MD  toeztraorfinary  meetiiigs.  From 
Ik  yor  1665  tbe  Diet  sat  at  Batisbon. 
neesqierar  at  fint  appeared  personally 
si  dtt  Im,  bat  in  ecmne  of  time  he  sent 
1  ^etegste,  csUed  Principal  Commissarins, 
vboiiSB  always  lums^  a  prince  of  the 
iopre,  and  who  had  an  assistant,  called 
CcaesBuaJBisriiiB.  The  elector  of  Mainz, 
at  sidMhanodlor  for  Germany,  or  his 
depaty,  prerided  in  the  Diet,  and  every 
iapiiA  addrsased  to  the  Diet  was  di- 
nM  Is  Inm^  and  oammnniGated  from 
Ib  clsaeeiy  to  the  memben  of  the  Diet. 
The  peadent  of  the  first  college  wss  the 
efeetar  of  Mainx ;  of  the  second,  alter- 
Bsldy,  the  archbishop  of  Salzbarg  and 
tittaith-dalDeof  Anstria;  and  of  die  third, 
1^  rqmaentative  of  the  town  where  the 
Diet  was  held.  ETciy  coll^  yoted 
aysrslely;  and  when  their  respective 
<iBriiiaBS  on  the  sabject  nnder  discussion 
igiesd»  the  matter  was  presented  for  the 
Titiiifaitioii  of  the  emperor ;  after  which 
it  beeame  law,  and  was  called  amclusum 
The  emperor  ooold  refuse  his 
,  but  ooold  not  modify  the  de- 
OBOBsofthediet. 

The  Diet  enacted,  abolished,  and  mter- 
pieied  laws;  dedued  war:  oonelnded 
pesee ;  eontneled  allisnces ;  snd  reoeiyed 
fesagaaaahaiiBidfwn,  A  declaration  of  war 
wadeddedoo  an  Imperial  proposition, 
^  a  anlorily  of  Totes ;  and  when  it  was 
beaded,  even  those  states  that  had  voted 
SgBBit  it  were  obliged  to  fhmish  their 
watiagfuts  Hie  ^et  also  imposed  tszes 
ik  tte  general  expenses  of  the  empire. 

Thcte  were  two  tribonals  ibr  the  de- 
ISBOB  of  points  in  dispute  between  the 
meodxia  of  the  empire ;  the  Aulic  Coun- 
OL  of  the  cm]nre,  whidi  had  its  seat 
alaaysat  the  residenoe  of  the  emperor; 
sad  the  Omeral  tribmnl  of  the  empire 
(CnaeralgeriditX  which  sat  at  Wetzkr. 
They  were  composed  of  members  dele- 
^tted  b^  the  different  states  of  the  empire, 
sad  SB  mqierial  depoty  presided. 

Tkt  emperor  wss  elected  only  by  the 
deeton,  who  ooold  do  it  either  perscniaUy 
cr  by  deputies.  The  place  of  election 
«»  Fraiwbrt  on  the  Main,  where  the 
I  also  took  plaee,  although  the 


golden  bull  of  Charles  IV.  declared  that 
the  emperor  should  be  elected  at  Frank- 
fort, and  crowned  at  Aix-la-Chapelle. 
Ail  strangers,  even  the  princes  of  the 
empire  and  foreign  smbassadors,  were 
obliged  to  leave  the  town  on  the  day  of 
the  election,  which  took  place  in  a  chapel 
of  St  Bartholomew's  Church.  Mams 
wss  the  teller ;  and  after  having  collected 
the  votes,  he  gave  his  own  to  Saxony. 
The  emperor,  immediately  after  the  eleo* 
tion,  swore  to  the  constitution,  or,  as  it 
wss  le^y  termed,  capitulation.  He  could 
do  it  either  personally  or  by  deputy. 
GILD.  [Municipal  Cobpobationb.] 
GLASS.  There  are  five  distinct  kinds 
of  glsss,  which  di£fer  ftxim  each  other  in 
re^ud  to  some  of  the  ingredients  of 
wmch  they  are  made,  and  in  the  pro- 
cesses of  manufhctnre.  These  lands  are 
flin^glass,  or  crystal;  crown-glass,  or 
German  sheet-glass ;  broad-glass,  or  com- 
mon window-glass;  bottle,  or  commoD 
green  glsss ;  and  plate-glass.  The  princi- 
pal ingredients  used  for  the  production  of 
each  m  these  kinds  of  glass  are  sikx,  or 
flint,  and  an  alkali.  The  differeaoes  in 
the  various  kinds  result  fh>m  the  descrip- 
tion of  aUtali  employed,  and  fit)m  the 
addition  of  certain  accessary  materials^ 
usually  metallic  oxides. 

The  time  at  which  glass  was  invented 
is  very  uncertain.  The  popular  opinion 
upon  this  subject  refers  tne  discovery  to 
aoddent  It  is  said  (Plin.,  Nat,  Hut.^ 
lib.  xxxri.  c  S6),  ''that  some  marinen* 
who  had  a  cargo  of  tntrum  (salt,  or,  aa 
some  have  supposed,  soda)  on  board, 
having  landed  on  the  banks  of  the  river 
Belus,  a  smaU  stream  at  the  base  of 
Mount  Carmel  in  Palestine,  and  finding 
no  stones  to  rest  tiieir  pots  on,  placed 
under  them  some  masses  of  nitrum, 
which,  being  fused  by  the  heat  with  the 
sand  of  the  river,  produced  a  liquid  and 
transparent  stream :  such  was  the  origin 
of  glass."  The  antient  Egyptians  were 
oerttdnly  aoquiunted  with  the  art  of  glass- 
making.  T^is  subject  is  very  fallj  dis- 
cussed in  a  memoir  by  M.  Boudet,  m  the 
'  Description  de  I'Egvpte,'  vol.  ix.,  Antiq. 
M^oires.  The  earthenware  beads  found 
in  some  mummies  have  an  external  coat 
of  glass,  coloured  with  a  metallic  oxide; 
and  among  the  ruins  of  Thebes,  pieces 
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of  blue  gUn  have  been  diooovered. 
The  mamuactare  of  glaas  was  long  car- 
ried on  at  Alexandria,  frcnn  which  city 
the  Bomans  were  supplied  with  that  ma- 
larial ;  but  before  the  time  of  Pliny  the 
mann&ctore  had  been  introdooed  into 
Italy,  France,  and  Spain  (xzxri  c  S6). 
Glass  utensils  haye  been  found  among 
the  ruins  of  Herculaneum. 

The  application  of  glass  to  the  glaiing 
of  windows  is  of  oompantiTelv  modern 
introduction,  at  least  in  northern  and 
western  Europe.  In  ▲.!>.  674  ardsts  were 
brought  to  England  from  abroad  to  slaae 
the  church  wmdows  at  Wearmoiitn  in 
Durham ;  and  even  in  the  year  1567  this 
mode  of  lighting  dwellings  was  confined 
to  large  establismnents,  and  by  no  means 
muTersal  even  in  them.  An  entry  then 
made  in  the  minutes  of  a  snnrey  of  Aln- 
wick Castle,  the  residenoe  of  the  Duke 
of  Northumberland,  informs  us  that  the 
g^ass  casements  were  taken  down  during 
the  absence  of  the  fiunily  to  preserre 
them  fitnn  accident  A  century  after 
that  time  the  use  of  window-glass  was  so 
small  in  Scotland  that  only  the  upper 
rooms  in  the  royal  palaces  were  fomished 
with  it,  the  lower  part  having  wooden 
shutters  to  admit  or  exclude  the  air. 

The  earliest  manufiuture  of  flint-glass 
in  Eng^d  was  begun  in  1557,  and  the 
progress  made  towards  perfecting  it  was 
80  slow,  that  it  was  not  until  near  the  dose 
of  the  seventeenth  century  that  this  coun- 
try was  independent  of  foreigners  for  the 
supply  of  the  common  article  of  drinking- 
C^aases.  In  1673  some  plate-glass  was 
made  at  Lambeth,  in  works  supported  by 
the  Duke  of  Buckingham,  but  which  were 
soon  abandoned.  It  was  exactiv  one 
century  later  that  the  first  establi^ment 
of  magnitude  for  the  production  of  plate- 
glass  was  formed  in  this  country;  and 
works  upon  a  laroe  scale  were  erected  at 
BaTenh^d,near  Prescot  in  Lancashire, 
which  have  been  in  constant  and  suooessfiil 
operation  from  that  time  to  the  present  da^. 

At  an  early  period  of  its  history  in  this 
coontry  the  glass  manu&cture  became  an 
object  of  taxation,  and  duties  were  im- 
posed by  the  6  &  7  William  and  Idary, 
which  acted  so  iniurionsly,  that  in  the 
second  year  after  the  act  was  passed  one 

"Uf  of  the  duties  were  taken  of^  and  in 


the  following  year  the  whole 
pealed.  In  1746,  when  the  man 
nad  taken  firmer  root,  an  excise  duty  wraa 
again  imposed,  at  the  rate  of  one  penny 
per  pound  on  the  materials  used  for  oaak- 
mg  crown,  plate,  and  flint  glass,  and  of 
one  fiuthing  per  pound  on  toose  used  for 
making  bottles,  in  1778  these  rates  wete 
increased  60  per  cent  upon  crown  said 
bottle- glass,  and  were  doubled  on  flint 
and  phite-glass.  These  rates  were  fttrtber 
advanced  from  time  to  time  in  ooaunoa 
with  the  duties  upon  most  other  objects 
of  taxation.  The  precise  rates  of  duty 
charged  upon  each  kind  of  glass  in  179S, 
1806,  and  1834  were  as  i 


Crown-glass . 
Plate-glass  .. 
Flint-glass.  •• 
Broad-glass.  • 
Bottle-glass. . 

In  1813  the  rates  of  1806  were  doubled' 
and  with  the  exception  of  a  modification 
in  1819  in  fiivonr  of  plate-glass,  then  re- 
duced to  3/.  per  cwt.,  were  continued  at 
that  high  rate  until  1825.  In  that  j^ar 
a  change  was  made  in  the  mode  of  taking 
the  dutv  on  flinVglass,  by  charginj^  it  on 
the  weight  of  the  fluxed  materials  in- 
stead of  on  the  articles  when  made,  a 
regulation  which  did  not  affioet  the  rate 
of  charse.  In  1830  the  rate  on  bottles 
was  reduced  from  8t.  2d.  to  7s.  per  cwt 
In  1835,  in  consequence  of  the  reeom- 
mendation  contained  in  the  thirteenth 
Report  of  the  Commissioners  of  Excise 
Inquiry,  the  rate  upon  flint^lass  was  re- 
duced from  6<i.  to  2a.  per  pound,  a  mea- 
sure which  was  rendered  necessary  bv 
the  encouragement  given  under  the  high 
duty  to  the  illicit  mannfiictnre,  which 
was  carried  on  to  such  an  extent  as  to 
oblige  several  regular  manu&ctnrers  to 
relinquish  the  prosecution  of  thmr  busi- 
ness. The  duties  varied  from  200  to  300 
per  cent  on  the  value  of  most  articles  of 
glassware,  and  the  cost  of  collecting  the 
duty  on  flint-glass  amounted  to  57  per 
cent 

The  number  of  establishmoitB  for  the 
mannfketure  of  glass  in  the  United  King- 
dom, in  1833,  was  126»  of  which  106 
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tiwe  in  England,  10  in  Scotland,  and  10 
in  Irdand.  In  1841  the  number  of  pef^ 
•008  employed  in  the  glass  mannftctore  in 
Great  Briiaia  was  7464. 

In  1845  the  duty  was  wholly  repealed, 
a  proposal  to  tins  efiieet  having  been 
hnom  forward  by  Sir  Bobert  Feel  in 
imrooiictng  tike  biid|et,  February  14th. 
The  total  abolition  of  this  dn^  redoonds 
matly  to  the  credit  of  the  minister. 
There  was  no  duty  which  required  sach 
a  miem  of  perpetual  and  Tezations  in- 
terference on  the  part  of  the  Excise. 
While  the  exports  of  earthenware  have 
been  constuitly  increasing,  those  of  glass 
ha^  &Uen  <m,  foe  oar  manufecturers, 
While  sabject  to  be  interfered  with  in 
their  operations,  were  unable  to  compete 
with  the  manufectorers  of  Belgium, 
France,  and  more  partienlarly  those  of 
Bohemia,  where  the  glass  nmnufecture 
has  attained  the  highest  perfection.  Fo- 
reign glass  feund  its  way  into  our  bonded 
warehouses,  and  was  exported  to  our  own 
eohmiea,  while  the  exports  of  English 
ptass  to  these  colonies  were  gradually  fell- 
ing oIL  to  proposing  the  entire  aboli- 
tion of  the  dn^  on  glass,  Sir  Eobert  Ptei 
fcnarked  that  it  was  difficult  to  foresee 
to  what  perfection  this  beautiful  febrie 
might  not  be  brought  when  the  manu- 
feetnrers  were  allowed  to  exercise  their 
skill  without  restraint,  and  it  was  also 
impossible  to  say  to  what  new  purposes 
giMs  might  not  be  applied  in  tUs  coun- 
try. He  stated  that  in  France,  where  the 
ingennity  of  the  manufectnrer  was  unfet- 
tend,  glass  pii)es  for  the  conyeyance  of 
water  were  beginning  to  be  used,  and  that 
they  cost  SO  per  cent  less  than  iron  pipes, 
and  could  bear  a  greater  external  pressure. 
fialanoe-springs  for  chronometers  could 
he  made  of  g^am,  and  were  much  su- 
perior to  any  others;  but  the  manufecture 
was  so  expenstye,  and  required  so  much 
ikiU,  diat  he  doubted  whether  under  the 
czistittg  system  of  restriction  this  valu- 
able improfement  could  be  generally 
adc^rted.  At  the  Cambridge  meeting  of 
tike  ftpitish  Aaweiation  for  the  Advance- 
ment of  Seienee,  in  June,  1846,  Sir  John 
Hersehell  adverted  to  the  important  im- 
provements which  might  be  anticipated 
m  the  maniifeetnre  of  soientific  instm* 
I  in  which  ^ass  fonus  a  par^  now 


that  the  still  and  ingenuity  of  the  mann- 
fecturer  may  be  freely  developed. 

In  1793,  when  taxation  was  comnarap 
tively  low,  the  quantity  of  all  kinds  of 
class  made  and  retained  for  use  in  the 
Kingdom  was  407,203  cwt,  and  the 
amount  of  revenue  obtsined  feom  it 
1 77,408/.  The  average  rate  of  duty  was 
therefore  8<.  S\d,  per  cwt  upon  the  whole 
quantity.  In  1834  the  rate  of  dntv  was 
by  progressive  additions  fourfold  what  it 
was  in  1793,  the  average  being  35s.  7^J. 
per  cwt  upon  the  aggregate  quantity 
used;  and  although  the  population  had 
in  the  meantime  increased  more  than  60 
per  cent,  the  quantity  of  glass  which  waa 
taken  for  use  was  only  374,351  cwt,  or 
one-twelfth  less  than  was  so  taken  in 
1 793.  If  the  quantity  used  in  proportion 
to  the  population  had  continQod  tiie 
same,  that  quantity  would  in  1834  have 
amounted  to  663,740  cwt.,  and  a  revenue 
equal  to  what  was  realized  would  have 
resulted  from  an  average  rate  of  SOs., 
instead  of  35s.  7id. 

The  quantity  of  each  deseription  of 
glass  brought  to  charge  by  the  excise,  in 
1834  and  1836,  was  as  follows  :— 

11134.  183<i 

Cwt  Ovt 

Crown  .  .  136,708  163,9S8 
Flint  •  .  83,323  102,653 
Plate       .     .       18,922  22,169 

Broad      .     .        6,766  7,629 

Bottle      .     •    344,014        448,789 
In  1841-42-43  the  quantities  charged 
by  the  excise  were  as  under : — 

1841.  1848.  1849. 

Cwt  Cwt  Ovt 

Crown  .     .  116,895  97,495  102,222 

Flint     .     •     97,523  83,652  85,157 

Plate     .     .     27,639  21,528  20,923 

Broad  •     .     20,855  25,500  29,154 

Bottle  .     •  501,194  390,485  336,014 


764,106  618,660  573,470 
Duty    .      £898,368     767,904    779,800 

In  1843  the  quantity  of  glass  mana- 
fectuied  in  England  was  477,693  cwt ; 
Scotland,  84,898  cwt;  Ireland,  10397 
cwt 

In  1827  the  real  value  of  glass-ware 
exported  from  the  United  Kingdom  was 
534,5491.  From  1828  to  1832  mdusive, 
the  average  annual  valua  was  441,849t 
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In  1838  the  Talne  of  gUus  exported  wm 
only  402,7572.  In  the  three  following 
yean,  1833,  1834,  and  1835,  the  ex- 
ports increased,  and  in  1835  amounted  to 
640,410/.  The  exports  from  1838  to  5th 
of  Jane,  1845,  were  as  under: — 

1838  •         .         .      £377,283 

1839  .         .         •         371,208 

1840  •         .         .         417,178 

1841  .         .         •         421,936 

1842  •         .         •         310,152 

1843  .         .         •         339,918 

1844  .         •         •         388,608 
:    1845,  Jan.  5th  to  June  5th    215,639 

The  principal  countries  to  which  glass 
was  exported  from  the  United  Kin^om 
in  1842  were  as  follows  :^ 

£ 
East   India   Company's  Terri- 
tories and  Gey  Ion         •         .     74,911 
British  West  Indies         .        •    45,539 
British  North  America     .         •    43,259 
British  Aostialia    •         •         •    32,324 

Brasil 21,445 

Other  parts  of  South  America  .  11,763 
United  States  of  North  America  12,220 
Cape  of  Good  Hope  •  •  9,217 
Mauritius  .  •  •  .7,175 
Northern  Europe  •  •  •  12,351 
Southern  Europe  .  .  .  11,613 
In  1836  the  exports  to  Northern  Eu- 
rope amounted  to  22,210/. ;  to  Southern 
Europe,  15,440/.;  to  British  North  Ame- 
rica, 103,481/. ;  and  to  the  United  States 
of  North  Ameritt,  98,045/. ;  but  the 
exports  generally  in  this  year,  especially 
to  the  United  States,  were  much  higher 
than  usual ;  still,  in  1837,  the  exports  of 
g^  to  the  United  States  amounted  to 
63,800/. ;  but  recent  alterations  in  their 
tariff  have  oocaaoned  an  increase  in  die 
domestic  manufacture.  In  1840  there 
were  81  glass-houses  in  the  United  States. 
GLEANING.  The  practice  of  glean- 
ing in  corn-fields  what  the  reapers  of  the 
harvest  leave  behind  is  vulgarly  supposed 
to  be  a  legal  custom  which  the  **  owner  or 
occupier  of  the  field  has  no  right  to  pro- 
hibit, and  that  the  poor  who  enter  a  nekl 
tat  this  purpose  are  not  ^ty  of  trespass ;" 
but  the  only  authority  in  support  of  this 
view  is  an  extra.judicial  dictum  of  Lord 
Hale.  Blackstoncinhis'Conmientaries,' 
'k  iii.  c.  12,  remarks  that  this  humane 
ision  seems  borrowed  fhnu  the  Mo- 


saical  law  {Lnit,,  c.  xix.  v.  9,  and  c.  zxiii. 
V.  22,  &c),  and  apparently  adopts  Liord 
Hale's  opinion.  Tht  question  has,  how- 
ever, twice  been  tried  in  the  Coart  of 
Common  Pleas.  In  the  firrt  case  the 
defendant  pleaded  that  he  being  a  poor, 
necesritoos,  and  indigent  person,  entered 
the  plaintiff's  close  to  fflean ;  and  in  the 
second  the  defendant's  {wea  was  the  same, 
with  the  addition  that  he  was  an  inha- 
bitant legjally  settled  within  the  parish. 
Mr.  Justice  Gould  gave  a  judgment  in 
ikvourof  gleaning;  but  the  other  three 
judces  clearly  deadjed  that  the  claim  had 
no  foundation  in  law,  and  that  "it  was  a 
practice  incompatible  with  the  exclusive 
enjojrment  of  property,  and  was  prodno- 
tive  of  vagrancy  and  many  misdiievocis 
-^     (1   H.    Bl.,   J?g>.    51, 


quoted  in  Christian's  ed.    Blackst,  Com., 
vol.  iii.  p.  213.) 

The  general  custom  in  all  parts  of 
England  is  to  allow  the  poor  to  glean,  in 
some  cases  before  the  harvest  is  carried, 
but  more  generally  perhaps  not  until 
afterwards.  Persons  who  are  not  actually 
necessitous  sometimes  avail  themselves  dt 
permission  to  glean,  and  b^  commencing 
their  labours  as  soon  as  it  is  davlight, 
they  gain  as  much  as  thev  would  have 
done  from  the  wages  which  they  would 
have  earned  if  they  had  been  emnloyed 
by  thefiumer  to  secure  the  crop.  In  this 
case  the  privilege  is  abused,  and  the  com- 
munity not  benefited.  In  some  districts 
the  ikrmers  meet  together  and  establish 
rules  fi>r  regulating  die  practice  of  glean- 
ing, with  a  view  of  protecting  themselves, 
and  likewise  of  confining  toe  privileges 
to  die  necessitous  poor  of  the  neighbour- 
hood. The  following  are  rules  which 
were  agreed  upon  at  a  meeting  of  farmers 
in  Hertfordshire,  11th  August,  1845:— 
1,  That  no  person  shall  be  allowed  to 
glean  in  anv  field,  until  the  day  after  the 
com  shall  have  been  carted  and  the  field 
deared ;  2,  That  no  person  be  allowed  to 
enter  the  fields  for  the  purpose  of  glean- 
ing until  after  eight  o'clock  in  the  morn- 
ing, or  to  remain  therein  after  rix  o'clock 
in  the  evening;  3,  That  no  able-bodied 
labourer  above  rixteen  years  <tf  age  and 
under  sixty  shall  be  allowed  to  glean  in 
any  of  the  fields  situated  within  the  pa- 
rishes [above  named]  ;  4,  That  any  per- 
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mam  penoai  fouad  bfeaking  the  rales 
ya.  wn  in  the  fiiregoiiig  reioliitioiis 
'  1  be  eoBsiderad  a  trespaver,  and  pro- 


MBmA  aeeordmgij.     In  iome  cases  the 
miw  w  lit!  k  lion  ia  as  to  the  hoon  when 


is,  before  dajlitjbt,  and  whOe  the  erap 
was  still  in  the  field. 

The  following  table  is  firom  a  paper 
prepared  by  Dr.  Kay  Shnttlewortn,  on 
the  earnings  of  agricoltnral  labourers  in 
Norfolk  and  Suffolk  {Journal  ^  SuaitK' 
col  Societtf  (fLimdon,  y<A.  i^  p.  1 83),  and 
it  professes  to  show  the  value  of  com 
gleaned  b  j  388  fomilies : — 

Avenge  nnmber  of  Avenge 

Childfen  in  a  FunJly.  Annuil  Amount. 

4S  fioodliai  with  no  children £o  17s.  lOAdL 

110      ,,  „     aSi  the  children  under  10    .     S}  0  18     •  7-  r 

97      „  M      o>^  ^^  abore  10  .     .     •     3f^  10       6  > 

^      „  »,     two  children      ....     4^  \    5       & 

J7      ^  „     three 5}  19       6; 

13      „  „     four 7  16       9f 


_  is  allowed;  and  this  isavery 
pnper  one,  as  in  the  aheence  of  any  rule 
ffeaaers  hare  been  known  to  commence 

'     i  o'doek  in  the  morning,  that 


The  total  Talne  of  gteanings  of  the  338 
dailies  was  423/.  12s,  and  the  ayerage 
kt  eadi  fiunily  iL  Is.  lOdL,  which  was 
(wfifth  of  the  average  harvest  wages  of 
«sek  of  the  ssuom  number  of  families. 
GLEBB  LAND.    [Bshsfice.] 

GLDTSw      rDBfAMD  AMD  SUPPLT.] 

GOODS  AND  CHATTELS.  [Chat- 

GOVERNMENT  is  a  word  used  in 
coBmon  speech  in  more  than  one  sense. 

1,  It  denotes  the  act  ^yovenoi^as  when 
wespeak  of  **  the  hnaineas  of  government." 

2,  The  persona  wAo  poMrn  are  called  *' the 
mcmment;"  and  we  thus  speak  of  **  the 
Freneh  government,"  '^the  Russian  go- 

l,**  &€.  S,  The  word"  govern- 
b  ased  for  the  phrase  farm  cf 
when  we  speak  of  "a 
,  ariatocratical,  or  republican 
r  again  of  "  the  English  or 
meat,"  n»fftf*Vg  the  £n^ 
lidi  or  FreBch  form  of  government,  or  the 
Eocfish  or  French  ooostitution. 

Of  these  three  meaninge  of  the  word 
'govcruBent,"  the  fint  and  the  last  are 
dK  most  important.  Each  of  them  opens 
out  a  larige  and  interesting  field  of  in- 
^^iiy;  and  correspondent  to  each  of  them 

Fint,tiiere  ia  the  sdenoe  which  (to  use 
tbehriefost  mode  of  eaprriiinn  possible) 
idates  to  the  bosineBs  of  g^ernment ; 
sad  seoosdlj.  there  is  that  which  relates  to 
the  formation  of  government  Thefirst  of 
Aese  two  sciences  enomerales  and  chissi- 
^  the  operatioot  d  gofveming ;   the 


second,  the  forms  of  goveinment;  and 
the  end  of  government  being  the  pro* 
duction  of  the  greatest  possible  amount  of 
happiness  for  those  who  are  governed, 
the  first  seeks  to  determine  how  the 
operations  of  governing  shall  best  be 
carried  on,  and  the  second  how  the  fo^ 
vemmeot  shall  best  be  formed,  with 
refermoe  to  the  attainment  of  this  end. 

The  science  of  government,  in  the  fint 
of  the  two  senses,  is  more  coomionly 
called  the  science  of  lefpslation.  So  the 
art  which  flows  from  thu  science,  or  the  . 
art  of  governing,  is  called  the  art  of  legi8> 
lation.  [Lboulation.]  In  the  present 
article  we  concern  ourselves  exclusively 
with  the  second  of  the  two  sdeuces,  and 
with  that  sense  of  the  word  "  oovemment^ 
in  which  it  stands  for  the  j^urase  "  form 
of  government" 

It  is  hardly  necessary  to  explain  the 
phrase  **  form  of  government,"  though,  if  it 
were  necessary*  many  changes  of  phrase 
might  be  resorted  to.  Thus  we  might 
say  that  the  form  of  government  is  but 
another  and  a  shorter  phrase  for  the 
mode  of  distributing  the  powers  of  go- 
vernment, or  ("  powers  of  government' 
and  *'  sovereignty"  being  interehangeable 
expressions)  of  distributing  the  sove- 
reignty in  a  state.  And  many  other 
chmiges  of  phrase,  which  it  is  not  worth 
while  to  enumerat^  might  be  employed. 
Or  we  might  explain  the  phrase  by  enu- 
merating tiie  various  items  which  it  com- 
prehends. Thus,  not  professing  now  to 
make  anything  like  a  complete  ennmer- 
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tioii,  we  might  my  that  the  number  of 
the  governora  or  govemmg  bodies,  their 
relations  to  one  another  (if  more  than 
one),  and  the  modes  in  which  they  are 
seTerally  appointed,  are  so  many  elements 
of  a  form  of  goremment  But  an  enu- 
meration of  these  elements  will  obvioosly 
be  contained  m  an  enomeiatioD  of  the 
forms  of  goTcmment 
(  1.  A  gOYemment  consists  either  of  one 
person,  or  of  more  than  one. 

When  it  consists  of  one  person  only, 
the  appropriate  name  for  the  form  of 
gOTcmment  would  be  monarchig.  But 
this  name  is  generally  given  to  a  par- 
ticular class  of  governments  of  more  tnan 
one ;  while  a  goremment  of  one  only  u 
called  by  die  names  of  abtoluU  monarchy , 
dupoiiMMf  and  tynauty.  Of  these  three 
names,  the  last  two  may  be  objected  to  as 
names,  because  they  always  imply  disap- 
probation, or  beeanse  they  are  not  only 
names,  but  also  (to  employ  Mr.  Ben- 
tham's  phraseology)  words  dyslogistic 
But  the  essence  m  this  form  of  govern- 
ment is  the  complete  dependence  of  the 
^vemed  on  the  will  of  one  person,  which 
IS  well  expressed  by  the  terms  despotism 
and  tyranny ;  and  the  sense  of  disappro- 
bation which  hangs  about  these  terms,  or 
their  dyslogistic  character,  is  to  be  traced 
to  the  aoddental  circumstance  of  the  con- 
jugate terms  despotic  and  tyranmical  being 
commonly  used  to  describe  other  forms 
of  flovemment,  in  which  the  arbitrary 
conduct  of  the  governors  resembles  that 
of  the  generality  of  despots  or  tyrants. 

2.  A  government  of  more  than  one 
mav  either  consist  of  one  homogeneous 
boay,  or  (changing  the  phrase)  of  one 
body  all  whose  members  are  appointed 
in  the  same  way ;  or  it  may  be  mixed, 
compound,  or  consist  of  heterogeneous 
parts. 

When  the  members  of  the  one  covem- 
in|;'body,  if  hereditary,  are  a  decided 
mmority  of  the  state,  or,  if  deriving  their 
powers  from  without  their  own  body, 
they  so  derive  them  from  a  portion  of 
the  state  which  is  yet  a  decided  minority, 
the  government  is  called  by  the  names 
arUtocracy  and  oligarchy.  There  is  a 
difierenoe  in  the  use  of  these  two  terms 
^faich  it  is  impossible  to  mark  exactly. 

at  it  may  be  said  nrnghly  that  the  tenn 


oligarchy  is  used  where  the  minority 
very  small,  and  the  term  aristocra« 
where  it  is  not  The  latter  term  al 
would  be  always  employed  where  H 
members  of  the  goreming  body  deri^ 
their  powers  from  without  or  where  tl 
body  IS  elective. 

When  aoain  the  members  of  the  ca 
governing  body  eidier  themselves  oonsi 
tute,  or  derive  their  powers  fivm,  a  pc 
tion  of  the  state  whicn  is  a  decided  m 
jority,  the  government  is  called  a  dem 
craey. 

S.  Before  proceeding  any  ftirther,  i 
may  remark  that  the  forms  of  gover 
ment  of  which  we  have  now  spoke 
namely,  absolute  monarchy  or  despotisi 
aristocracy,  oligarchy,  and  democrac 
are  commonly  called  (as  being  goven 
ments  of  one  person,  or  of  one  horn 
(Seneoos  bodjr)  pure  forms  of  gjovemmei 
m  contradis&nctiott  to  the  mixed  form 
whieh  yet  remain  to  be  oonaidered.  Tl 
division  of  forms  of  government  in 
pure  and  mixed  is  a  complete  divisio 
which  the  common  division  into  mi 
narchy,  aristocracy,  and  democracy 
not 

4.  A  mixed  form  of  goveroment  is  oi 
compounded  of  the  whole  or  of  any  ts 
of  tne  three  elements  which  exist  fi 
parately  in  the  three  pure  fonns  of  g 
vemment,  and  also  of  individuals  < 
bodies  deriving  their  powers  from  differe] 
portions  of  the  state,  even  though  eac 
of  these  different  portions  is  a  dedd€ 
majority  of  the  state.  It  is  not  neee 
saiy  to  enumerate  all  the  mixed  fom 
of  ^emment  which  arise  from  all  tl 
possible  combinations.  Besides  that  a 
the  possible  combinations  may  be  eaeiJ 
seen,  some  of  them  produce  forms  of  g< 
vemment  which  have  never  existed,  as 
which  consequently  are  no  objects  < 
interest.  It  will  be  snfflcient  then  \ 
speak  of  those  combinations,  or  rather  < 
tnose  classes  of  combinations,  with  whic 
men  are  fomiliar,  and  for  wluch  commo 
speech  supplies  names. 

The  mixed  fonns  of  govemment  whic 
occur  may  be  divided  into  two  classe 
according  as  an  hereditary  chief  does  < 
does  not  enter  into  their  composition. 

Governments  which  contain  an  her( 
ditary  chief  muted  either  with  an  arisl^ 
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citttie  aaid  a  demoeretic  body,  or  with  tn 
UBtoentic  body  by  itaeU,  or  with  a  de- 
Doostie  body  by  itself  ire  generally 
ttUed  ilMMiarmes.  Thejare  afio  called 
UmiUd  monarchies,  as  if  to  distingaiflh 
them  from  the  govemmenta  of  one  only, 
to  which,  as  we  have  said,  the  name 
mooarefay  more  appropriately  belongs, 
but  to  which,  without  the  epithet  abtoltUe 
bein^  prefixed,  it  is  seldom  or  never 
ttpplied. 

As  reeards  the  goremmentB  of  which 
an  hereditary  chief  forms  no  part,  it  will 
be  convenient  to  observe  at  the  beginning, 
ftax  the  combinations  of  an  electiTe  chief 
with  one  or  more  democratic  bodies  are 
the  only  cambinations  which  possess  any 
interest  for  men ;  if  indeed,  jndging  from 
the  nast,  we  may  not  also  say  that  they 
are  me  only  ones  which  are  practicable. 
And  having  premised  this,  we  may  say 
that  the  governments  into  the  compo- 
altioo  of  whidi  an  hereditary  chief  does 
not  enter  are  generally  called  republics^ 
or  representative  qovemmefitM  (the  relation 
of  the  democratic  body  or  bodies  in  the 
govermnent  to  the  portion  or  portions  of 
nie  state  that  appoint  them  bemg  known 
by  the  name  representation),  or  a^aiu, 
pme  repreeentative  gooemmente,  as  if  to 
dlstiDgiush  these  from  the  forms  of  go- 
vernment in  which  a  democratic  body  is 
mated  either  with  an  hereditary  chief 
and  aristocratic  body  together,  or  with 
other  of  these  by  itsell 

Thns  far  we  have  been  employed  in 
cBvmerating  the  forms  of  government 
In  our  moie  of  ennmeration  we  have 
been  goided  entirely  by  the  terminology 
in  common  nse,  and  have  not  sought  to 
twist  the  names  which  men  commonly 
ap^  to  different  forms  of  government, 
so  as  to  make  them  suit  a  fondfhl 
djvinon. 

We  proceed  now  to  consider  the  ques- 
tion, wnick  is  the  best  form  of  govern- 
ment? And  in  considering  this  question, 
we  make  abstraction  of  all  local  and 
ooeational  circumstances  which  are  inci- 
dental to  particular  states,  as  well  as  of 
the  present  existence  of  some  particular 
Ibrm  <tf  government  in  each  particular 
state.  Mid  of  the  difficulties  staniting  in 
the  way  of  its  removal. 

Now  a  gpvenment  is  a  means  to  a 


certain  end.  The  best  form  of  govern- 
ment is  that  which  is  best  adapted  to  the 
attdnment  of  the  end.  '*  The  question 
with  respect  to  government^'  being  then, 
as  Mr.  Mill  begins  lus  well-known  essay 
by  observing,  '*a  question  about  the 
adaptation  of  means  to  an  end/'  it  is 
necessary  that  we  should  first  enunciate 
the  end. 

The  end  of  government  is  the  produc- 
tion of  the  greatest  possible  amount  of 
happiness  for  the  governed.  Strictly  and 
more  largely,  its  ultimate  end  is  the  pro- 
duction of  the  greatest  pNossible  amount  of 
human  happiness.  But  inasmuch  as  each 
government  contributes  most  to  increase 
human  happiness  generally  by  applying 
itself  to  the  production  of  the  greatest 
possible  amount  of  happiness  among  that 
particular  portion  of  mankind  over  which 
It  is  set,  and  inasmuch  as  the  attainment 
of  the  larger  and  general  end  is  thus 
included  in  the  attainment  of  the  smaller 
and  special  end,  it  is  sufficient,  while  it 
is  more  convenient  for  our  purpose,  if  we 
keep  in  view  the  latter  of  the  two  ends 
only.  With  regard  to  the  term  happi- 
ness, by  which  we  express  the  end  of  go- 
vernment, it  is  unnec^sary  that  we  should 
here  analyze  it  Suffice  it  to  observe, 
that  the  increase  of  knowledge  and  intel- 
ligence, and  the  moral  improvement  of  a 
nation,  are  amonff  the  most  "Suable  of 
the  objects  included  in  the  general  end, 
happiness,  which  it  is  the  duty  of  a  go- 
venment  to  strive  after. 

Now  a  government  will  have  a  greater 
or  less  tendency  to  increase  the  happiness 
of  those  who  are  governed, — 

1.  According  as  it  is  controlled,  whe- 
ther in  the  way  of  participation,  or  of 
election  and  consequent  responsibility  to 
the  elector,  by  a  greater  or  smaller  num- 
ber of  such  as,  having  an  interest  fiivonr- 
able  to  good  government,  are  fit  respec- 
tively to  participate  or  to  elect 

2.  According  as  it  tends,  by  its  mode 
of  construction,  to  prevent  or  to  create 
divenity  of  interests. 

3.  According  as  it  interferes  less  or 
more  with  those  pursuits  which  are  ne- 
cessary to  a  very  large  majority  of  every 
community  for  the  attainment  of  a  live- 
lihood. 

The  uni<m  of  these  three  considerB- 
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tioDt,  which  seem  to  he  all  that  are  per- 
tinent to  the  suhjectp  leads  ns  to  what  we 
haye  called  aboye  a  pare  representatiTe 
soremment  The  first  of  the  three  makes 
m  the  existence  of  a  democratic  body, 
or  union  of  sach  bodies,  in  the  ffovem- 
ment ;  and  while  the  second  leads  as  to 
conclude  against  uniting  with  this  body, 
or  these  bcwies,  a  body  of  an  aristocratic 
character,  or  an  hereditary  chiefs  the 
third  points  oat  one  chief  adyantage  of  a 
democratic  representatiye  body,  or  union 
of  such  bodies,  as  compared  with  a  go- 
yemment  in  which  the  great  migori^  of 
the  state  directly  participate. 

It  is  necessary  to  enforce  at  somewhat 
greater  length  the  considerations  which 
we  haye  addaced,  and  by  which  alone  we 
test  forms  of  goyemment  In  doing  so, 
howeyer,  we  shall  not  obserye  the  order 
in  which  we  haye  named  them,  but  shall 
adopt  a  line  of  argument  wUch  leads 
most  directly  and  conyeniently  to  the 
'*  fore^ne  conclusion"  of  a  pure  repre- 
sentatiye goyemment 

It  is  desirable,  in  the  first  place,  that 
the  powers  of  goyemment  should  not  be 
yested  solely  in  an  indiyidual,  or  in  an 
aristocratic  body,  or  (in  other  words) 
that  the  form  of  goyemment  should  not 
be  an  absolute  monarchy  or  an  aristo- 
cracy, because  there  is  a  great  probabi- 
lity that  the  despot  or  the  aristocratic 
body  will  pursue  respectiyely  his  or  their 
own  interest,  to  the  detriment  of  the  great 
hulk  of  the  community,  and  because  fur- 
ther the  great  bulk  of  the  community  are 
in  such  cases  depriyed  of  the  means  of 
improyement  which  a  participation  in  go- 
yemment supplies.  This  improyement, 
we  haye  already  obseryed,  is  one  chief 
way  in  which  goyemment  may  contribute 
to  increase  the  happiness  of  ihe  commu- 
nity. With  reference  to  the  probability 
of  a  despot  or  aristocratic  body  using  his 
or  their  power,  it  is  important  to  ob^rre 
that  we  affirm  no  more  than  a  probability. 
Some  despots,  or  absolute  monarchs,  there 
haye  been  in  eyery  way  descrying  of 
pnuse.  There  may  haye  been  also  aris- 
tocratic bodies  whose  use  of  the  powers 
possessed  by  them  has  been  condudye 
to  the  general  interest  But  these  are 
He  exceptions.    It  is  clearly  in  the  na- 

Y  of  Uiings  probable  that  there  will 


in  snch  caaes  be  an  abase  of  power ;  an^ 
the  abstract  question  concermng  forms  oi 
goyemment  is,  after  all,  only  a  questioE 
of  probability, — which  form  of  goyera 
ment  is  it  probable  will  conduce  most  t^ 
the  happiness  of  a  community  ? 

Secondly,  it  is  desirable  mat  a  sharo 
whether  direct  or  indirect,  in  the  goyerni 
ment  should  be  possessed  by  as  large  ( 
number  as  are  likely  to  be  fit  to  exerci» 
the  power  thus  conferred  on  them.  Ther. 
are  two  reasons  for  this  extension  o 
power,  correspondent  to  the  two  reason] 
which  haye  been  already  stated  againsi 
its  restriction  to  one  or  a  few.  First,  th< 
greater  is  the  number  of  those  who  hari 
a  share  in  the  goyemment,  the  greater  u 
the  probability  of  the  general  interest 
being  regarded ;  for  the  more  widely  an 
the  powers  of  goyemment  distributed 
the  less  diyision  will  there  be  in  th< 
community,  and  consequently  tiie  lesi 
will  particular  interests  appear;  and  fhr< 
ther,  there  is  a  greater  probability,  in  ai 
extensiye  distribution  of  politieal  power 
that  all  die  disturbing  efii^ts  of  particulai 
interests  will  neutralise  one  another,  an^ 
merge  in  the  pursuit  of  the  g^eneral  in* 
terest  Secondly,  the  more  political  powei 
is  extended  the  more  widely  will  the  im< 
proyement  to  be  deriyed  from  its  exercise 
bedifiused. 

But,  in  the  third  place,  it  is  improbabli 
that  any  yer^r  I^rge  number  will  be  fit  in 
any  community  to  be  members  of  a  dell- 
beratiye  body,  and  haye  a  direct  share  in 
legislation.  Further,  besides  their  being 
unlikely  to  possess  the  requisite  amount 
of  intelligence,  it  is  unlikely  that  an^ 
yery  large  number  of  men  coold  spare 
time  from  such  pursuits  as  are  necessary 
to  the  attainment  of  a  liyelihood  for  the 
work  of  deliberation.  Again,  an  assembly 
consisting  of  a  majority  of  the  commu- 
nity, or  of  a  number  approaching  to  the 
whole  of  the  oommuni^,  would,  from  iti 
size,  be  unfit  for  the  purpose  of  delibera- 
tion. For  these  three  reasons  it  is  desinip 
ble  that  the  power  which  is  extended 
through  a  large  number  should  be  one 
merely  of  election ;  and  that  the  demo- 
cratic body  should  be  one  not  large,  and 
in  which  the  great  bulk  of  the  community 
haye  a  direct  share,  but  small,  elected  by 
the  great  bulk  of  the  comnuuiity,  and  (In 
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fte  onm  plmie)  repi«wntixig  thenu 
AkjiBBmber  will  be  fiNind  fit  to  elect, 
tk^|&  Bol  to  deliberate ;  to  judge  of  the 
1908^  of  intplKgence  wad  honesty  |k»- 
«ed  by  f>iididaite»  fisr  representatiOD, 
ioa^  Bot  to  decide  upon  the  many  and 
JB^onant  sabjects  whiph  the  represeotar 
^isieqoiied  toeooiider.  The  act  of 
ekctko,  bowefer  frequent,  will  not  inter- 
ibt  vith  the  toils  mrrmwij  far  sobsist- 
ooe;  and  the  amoont  of  attention  to 
poimcal  nbjeelB  ooeadoned  by  the  duty 
of  dectkii  will  be  soi&eient  to  eDSuze  the 
goKnl  iBtdkctBal  development  which 
vekve^oken  of  as  one  of  the  tests  of  a 
gooQ  govcnnneiit. 

Hub  Ar  we  have  merely  been  aigoing 
to  an  octnsiTe  distribution  of  power, 
vitk  vliidi  an  hereditary  chief  or  an 
treioaitie  body  might  yery  posnbly  co- 
exist in  the  goYemment.  It  remains  to 
fisplfte  the  argument  by  pomting  oat 
^eotfjedioDS  to  a  mixed  goremment,  or 
to  sfovenment  whicht  by  its  Tery  mode 
«r  eonstnetioo,  creates  a  diversity  of 
pKFotL  First,  in  so  fiir  as  particolar 
iaterestf  are  embodied  and  mode  sepi- 
ladj  iniinpnfial  in  a  state,  the  attam- 
SKQtof  vhst  is  for  the  general  interest 
siiipeded;  secondly,  firom  the  separate 
CBbodimeat  of  these  particolar  interests 
odBaao  ensiKs  (fat  the  mncb>talked-of 
^*hice  of  powers  is  only  an  imagination), 
^  by  eoUisioa  is  engendered  ill-will. 
Ob  the  bsd  moral  effects  of  the  ill-will 
^  eDgmdered  it  is  unnecessary  to 
£hte. 

Sochis  a  rapid  sketch  of  the  abstract 
^gBBest  in  frvoor  of  a  pore  representa- 
tnego?cnuiient;  and  such  may  be  con- 
mods  brief  general  view  of  that  sd- 
pK  of  government  which  employs  itMlf 
in  deienmnisg  which  form  of  government 
B  bestadsfited  to  increase  the  happineis 
f^^Somned,  or  (briefly)  is  the  best 

It  enmot  need  to  be  remarked  that 
Tbo,  atencting  ourselves  from  all  par- 
tiealardreamstaacesof  time  andeonn^, 
ve  coodnde  that  a  pure  representative 
Sovenanatt  is  the  best  form  of  govem- 
fot,  wedo  not  contend  either  that  such 
wm  of  government  should  now  be  esta- 
«K^  in  any  particular  states  or  state, 
<7  that  it  ought  to  have  existed  in  all 
tttemanpaiodsoftheirhistorieSi    It 
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were  absurd  even  to  think  of  a  general 
distribution  of  political  power,  such  as 
is  employed  in  a  pure  representatiTC  go* 
vemment,  in  the  early  |>eriods  of  iono- 
rance  and  mental  inactivity.  And  it 
w&ee  outrageous  to  attempt  to  establidi 
in  each  state,  in  defiance  of  the  many 
halnts  and  interesta  which  must  have 
grown  up  around  the  forms  of  govern- 
ment already  established,  a  new  oue, 
which  is  absdracdy  the  best,  or  (in  otiier 
words)  is  the  best  if  we  leave  thcae  habits 
and  interests  out  of  oonuderation. 

Tet  most  not  this  science  of  govern- 
ment be  pronounced  idle  and  nnpR^t* 
able.  It  may  be  out  of  the  Question,  as 
generally  it  will  be,  to  estamish  imme- 
diately, or  perhaps  even  ultimately,  that 
government  which  the  abstract  science 
tells  us  is  the  best  But  though  the  gmd 
of  perfection  be  unattainable,  it  is  useAil 
to  have  it  oonstanUy  in  view.  And  while 
it  will  be  the  duty  of  each  existing  go- 
vernment, learning  the  feelmgs  of  its 
subjects  and  profiting  by  the  opportuni- 
ties of  the  time,  to  seek  to  approach 
nearer  and  nearer  to  that  form  of  govern- 
ment which  is  abstractiv  the  best,  all 
such  changes  as  are  made  with  distinct 
reference  to  this  abstract  form  of  perfec- 
tion will,  as  being  made  on  the  soundest 
prindples,  be  the  best 

GRACE,  DATS  OF.  [Ezghamoe, 
Bixx  or.] 

GRAND  JURY.    [Jubt.] 

GRAND  SEKJEANTY,  one  of  the 
antient  English  tenures.  Tenure  by 
grand  seijeanty  is  w^n  a  man  holds  his 
land  or  tenements  of  our  sovereign  lord 
the  kin^  by  such  services  as  he  ought  to 
do  in  his  proper  person  to  the  king,  as  to 
carry  the  banner  of  the  king,  or  his  lance» 
or  to  lead  his  army,  or  to  be  his  marshal, 
or  to  cairy  his  sword  before  him  at  his 
coronalion,or  to  be  his  carver,  or  his  butier, 
or  to  be  one  of  his  chamberlains  of  the 
receipt  of  his  ezchequei^  or  to  do  other 
like  services,  &c  (Littieton,  §  15a.)  The 
word  serjeanty,  terjeantia,  is  the  same  as 
service,  tervitium.  Tenure  by  grand  ser- 
jeantv  still  exists  so  fiur  as  relates  to 
merely  honorary  services*  but  the  bur- 
thensome  inodents  were  taken  away  by 
the  12  Car.  11.  c  24. 

GUARDIAN,  one  who  has  the  care  o^ 
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a  person  and  Ids  proper^,  who,  by  reason 
of  his  imbecility  or  want  of  understand- 
ing, is  in  law  considered  incapable  of 
acting  for  his  own  interest  Goardians 
in  the  English  law  are  appointed  only  to 
in&nts,  though  under  the  Roman  law  they 
were  also  assigned  to  idiots,  lunatics, 
women,  and  sometimes  prodigals.  The 
law  of  England  indeed  provides  guaiv 
dians  for  idiots  and  lunatics,  but  the  rules 
relating  to  them  will  be  more  oouTe- 
oiently  considered  under  the  head  of 
Lunatic,  and  in  the  Rbman  law  the 
terms  Tutor  and  Curator  correspond  in 
some  degree  to  the  English  Guardian. 
[Curator.] 

The  usual  diyision  of  guardians,  ac- 
cording to  the  English  law,  and  there- 
fore the  most  convenient  order  in  which 
to  enlain  their  office,  is :— 1.  Guardians 
by  me  common  law.  2.  Guardians  by 
custom.    3.  Guardians  by  statute. 

1.  Guardians  by  the  common  law  were 
of  four  kinds;  guardians  in  chivalry,  in 
socage,  b^  nature,  and  for  nurture. 

Guardianship  in  chivalry  is  now  abo- 
lished by  the  statute  12  Car.  II.  c  24, 
which  aboli&hed  the  onerous  portions  of 
the  feudal  system.  This  guardianship 
arose  wholly  out  of  the  principles  of 
tenure,  and  it  could  only  take  place  where 
the  estate  vested  in  the  infknt  by  descent. 
All  tenants  by  knights*  service,  being 
males  under  21,  or  females  under  14,  at 
the  ancestor's  death,  were  liable  to  it ;  and 
it  continued  over  males  till  21,  and  over 
females  till  16  or  marriage.  It  extended 
over  the  estate  as  well  as  the  person  of 
tiie  infimt,  and  entitled  the  lord  to  make 
sale  of  the  marriage  of  the  infknt  under 
the  restriction  of  not  making  it  a  mar- 
riage of  disparagement,  and  to  levy  fop- 
foitures  if  the  infant  refused  the  marriage, 
or  married,  after  tender  of  an  alliance 
by  the  lord,  against  his  consent.  The 
lord  was  bound  to  maintain  the  infknt; 
but  subject  to  tills  obligation  he  was  en- 
titied  to  the  profits  of  the  estate  for  his 
own  benefit  This  guardianship  being 
considered  more  an  interest  in  the  guar- 
dian tiian  a  trust  for  the  ward,  was  sale- 
able ;  and  if  not  disposed  of,  passed  at  the 
lord's  death  to  his  personal  representa- 
tives. 

2.  Guardian  in  Secoffe, — This   also. 


like  the  former,  is  a  coosequence  of  te- 
nure, and  takes  place  only  where  lands 
of  socage^nure  descend  upon  an  in&nt 
under  the  age  of  14.  Upon  attaining 
that  age,  the  guardianship  in  socage  ends, 
and  t£e  iafimt  may  appomt  his  own  guar- 
dian. The  titie  to  his  guardianship  is  in 
such  of  the  infant's  next  of  blood  as  can- 
not have  tiie  estate  by  descent  in  respect 
of  which  the  guardianship  arises,  lest,  it 
is  ssdd,  the  lamb  should  be  delivered  to 
the  wolf  to  be  devoured.  The  law  of 
Scotiaud  and  tiie  old  laws  of  France  pre- 
scribe a  middle  course :  the  estate  is  in- 
trusted to  the  next  in  succession,  because 
he  is  most  interested  in  preserving  it  from 
waste,  but  he  is  excluded  from  the  cus- 
tody of  the  person  of  the  ward.  This  is 
the  principle  upon  which  the  Court  of 
Chancery  proceeds  in  its  management  of 
lunatics  and  their  estates.  The  guardian 
in  socage  is  entitied  not  only  to  the  cus- 
tody of  the  person  and  socage  estates  of 
the  infimt,  but  also  to  his  hereditaments 
not  lying  in  tenure,  and  even  his  copy- 
hold estates,  where  no  custom  to  the  con- 
trary exists  in  the  manor  of  which  they 
are  held,  and  also  his  personal  property. 
The  guardianship  in  socage  is  resided 
as  a  trust  wholly  for  the  infant's  benefit, 
and  is  not  saleable,  or  transmissible,  but 
in  the  event  of  the  death  of  the  guardian 
the  wardship  devolves  on  the  person  next 
in  degree  of  kindred  to  the  infant,  who 
cannot  be  his  heir,  and  the  guardian  is 
accountable  to  the  in£uit  for  the  profits 
of  his  estate. 

Guardianship  in  socage  is  however 
superseded  both  as  to  the  person  and  estate 
of  the  infimt,  if  the  fiiher  appoints  a 
guardian  according  to  the  statute,  as  will 
uiorUy  be  mentioned. 

3.  Guardian  bo  Nature,— This  species 
of  guardianship  has  no  connection  with 
the  rules  of  tenure.  It  extends  only  to 
the  custody  of  the  infknf  s  person,  and 
lasts  till  he  attains  21.  Any  ancestor  of 
the  infknt  may  be  such  a  guardian,  tiie 
first  right  being  in  the  fiither,  the  next  in 
the  m<^er,  and  if  they  be  dead  the  an- 
cestor to  whom  the  infknt  is  heir  has  a 
right  to  the  custody  of  his  person.  Until 
14,  it  seems  the  guardian  in  socage  is  en- 
titled to  the  custody  of  the  person,  and 
after  that  age  the  guardian  by  nature.^ 
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Jar  Matmn — ^are  the 
ler  of  theinfiuDt;  in  de> 
ftikflf  fttber  or  BKHher,  the  Ordinary, 
it  ii  mid,  vjrf  appoint  lome  person  to 
■fecaiv  of  the  infiuitfs  personal  estate, 
wd  to  pnmde  fisr  bis  maintenance  and 
^tfwrrton,  thoogh  Ads  has  heen  doubted. 
TW  species  of  gnsrdianship  extends  only 
B>(he  age  of  14,  in  males  and  females. 
Both  thme  last  deseristioos  of  gnaniian- 
Aip  are  also  anperseded  by  the  appoint- 
acDftof  a  gnardian  bj  statnte. 

Where  an  in&nt  is  withoat  a  goardian, 
^  Cosrt  of  Cbanfsery  has  pover  to  ap- 
psiiteoe;  and  Aisjnrisdietioa  teems  to 
have  voted  in  the  kin^  in  his  Court  of 
ChaaeeiT,npon  tfae  sbolidonof  the  Court 
of  Wirw.  Where  a  proper  case  exists 
£r  the  jnriidiction  of  this  court,  it  will 
iaserfere  noC  osily  with  the  property  of 
the  ioftnt,  bnt  also  with  the  costody  of 
hii  paam,  and  wiD,  in  case  of  any  mis- 
behavienr»  reeiows  a  guardian,  however 
he  BMy  have  been  appointed  or  consti- 
teaed,  and  will  appoint  a  proper  guardian 
toihein&Blinburoom.  There  was  an 
iBstanee  of  tbis  jurisdiction  in  ^the  case 
of  the  Dttke  of  Beaufort  r.  Wdledey— 
where,  tboogfa  the  fether  was  alive,  iJord 
EMcn  deprived  bim  of  the  costody  of  his 
chQdreu,  as  not  being  a  fit  person  to  have 
tibe  charge  of  tbem.  And  thongfa  the  in- 
hatL  msLj  fasve  deeied  and  appointed  a 
nsi^aa,  this  will  not  exclude  the  juris- 
&don  of  the  Court  of  Chancery,  but 
■pQs  tfae  ease  being  brought  before  the 
eoert  it  will  order  an  inquiry  as  to  the 
fittMs  of  the  guardian  appomled.  All 
eovis  also  have  power  to  appoint  a  gnar- 
diaa  sd  Hum,  that  is,  to  odhnd  a  prose- 
csdoo  or  sntt  institnied  by  or  against  an 
mfrat     (Co.  Litt,  88,  b,  Hainr.  note.) 

IL  Gmmrdiamby  C^cstom.— By  the  cus- 
tom of  thecity  of  London  the  guardianship 
of  orphans  under  age  and  unmarried  he- 
ha^  to  the  city;  and  in  many  manors 
pnticalar  cnstoms  exist  rdating  to  the 
geavCanahtp  of  in&nts;  but  in  the  ab- 
smee  of  any  such,  the  like  rules  prevail 
is  befiire  mentioned  of  guardians  in 
socage. 

Ill7  Gmardiau  by  SiaitUe,— At  oom- 
aoa  kw  no  penon  could  appoint  a  goar- 
Aaa,  becanse  the  law  appointed  one  in 
every  cne.     The  statnte  4  &  5   Phil. 


and  Mary,  c.  8,  seems  to  have  given  some 
powers  to  the  fiithers  of  infants  to  appoint 
guardians;  but  guardians  bv  statnte  are 
now  appointed  by  virtue  of  12  Ch.  lU 
e.24.  Under  this  statute  fathers,  whether 
under  age  or  of  fUll  age,  may,  by  deed 
or  will  attested  by  two  witnesses,  appoint 
any  perMu  or  persons  (except  Popish 
recusants)  goardians  of  their  nnmairied 
children  until  they  attun  twenty-one,  or 
for  any  less  period.  But  by  1  Vict  c  26, 
§$  7,  8,  no  will  made  by  a  person  under 
twenty-one  years  of  age  is  valid. 

A  guardian  appoint^  under  this  statute 
supersedes  all  other  cuardians,  except 
those  by  the  custom  of  London,  or  any 
city  or  corporate  town  in  fiivonr  of  which 
an  exception  is  made,  and  is  entitled  to 
the  custody  of  the  in&nfs  person,  and 
his  estate,  real  and  personal.  If  two  or 
more  persons  are  appointed  goardians 
under  the  provisions  of  this  statnte,  the 
guardianship  remains  to  the  survivor. 
The  words  of  the  statute  empower  only  a 
fiither  to  appoint  a  guardian,  and  conse- 
(pientl^,  thoogh  the  omission  was  probi^ 
bly  unintentional,  it  has  been  decided 
that  nrither  a  mother,  nor  grandfather, 
nor  any  other  relation,  can  make  such  an 
appointment  Neither  can  a  &ther  ap* 
pomt  a  guardian  to  his  natural  child: 
but  in  all  these  cases  the  Court  of  Chan- 
cery will  appoint  the  persons  named  to 
be  goardians  if  they  appear  to  be  fit  per- 
sons  to  exercise  the  tmst  reposed  in 
them. 

Guardians  are  rarely  now  appointed 
by  infants  themselves ;  the  Court  of  Chan- 
cery provides  safer  and  more  efiectnal 
means  for  the  management  of  their  pro* 
perty ;  and  since  in  many  cases  the  court 
will  interfere  by  petition  without  the  in- 
stitution of  a  suit,  a  cheap  and  speedy 
mode  of  procuring  its  interference  is 
afforded.  The  guardian  is  considered  as 
a  trustee  for  his  ward,  and  is  accountable 
for  the  due  management  of  the  infant's 
Ifroperty,  and  is  answerable  not  only  for 
fraud,  but  for  negligence  or  omission. 

Guardian  of  the  Spirityalities  is  the 
person  to  whom  the  spiritual  jurisdiction 
of  any  diocese  is  committed  during  the 
vacancy  of  the  see. 

Guardian  nf  ike  Temporalities  is  be  to 
whom  the  temporal  jnriidiction  and  the 
o  2 
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profits  of  the  see  are  committed  dttrmg 
the  like  period. 

The  words  {piardian  and  -warden  are 
of  the  same  signification:  indeed  they 
were  formerlv  iSed  indifferently.  Thns 
the  warden  of  the  Cinqae  Ports  was  styled 
guardian,  or  in  the  old  French,  sardeyn, 
and  churchwardens,  gardeyns  del  eglise. 

GUILDS.      [Municipal   Cobpoba- 

TICKS.] 

H. 

HATBEAS  CORPUS  is  a  writ  at  the 
common  law,  used  for  various  purposes. 
It  derives  its  name,  like  other  writs,  from 
the  ibrmal  words  oontuned  in  it  When 
the  writ  of  Habeas  Corpus  is  spoken  of 
without  further  explanation,  it  always 
means  the  important  writ  which  will  pre- 
sently be  described;  but  it  is  also  used 
for  certain  punmses  in  the  courts  of  com- 
mon law  at  Westminster,  as  for  remov- 
ing prisoners  fVom  one  court  into  another, 
and  for  compelling  the  attendance  of  pri- 
soners as  witnesses,  &c.  But  the  gr^t 
writ  of  Habeas  Corpus  is  that  which  in 
oases  of  alleged  illegal  confinement  is 
directed  to  the  person  who  detains  another ; 
and  the  purport  of  the  writ  is  a  command 
to  such  person  to  produce  the  body  of  the 
prisoner,  and  to  state  the  day  and  the 
cause  of  his  caption  and  detention,  and, 
further,  to  do,  submit  to,  and  receive  (ad 
faciendum,  subjiciendxmiet  recipiendum) 
whatsoever  the  jndge  or  court  that  awards 
the  writ  shall  direct 

All  persons,  whether  natives  or  aliens, 
are  entitled  to  this  writ  The  decision 
of  the  judges  of  the  KinjB;'8  Bench  in  the 
early  part  of  the  rrign  of  Charles  I.,  that 
they  could  not,  upon  a  Habeas  Corpus, 
bail  or  deliver  a  prisoner,  though  com- 
mitted without  any  cause  assigned,  in 
cases  where  he  was  committed  by  the 
special  command  of  the  king,  or  iy  the 
Lords  of  the  FArj  Council,  caused  the 
parliamentary  inouiry  which  was  followed 
by  the  Petition  of  Right,  1626,  which  re- 
cites this  judgment,  and  declares  that  no 
fteeman  shall  be  imprisoned  or  detained 
without  cause  shown,  to  which  he  may 
make  answer  according  to  law.  The  court, 
however,  and  the  judges  still  endeavoured 


to*uphold  the  usurpation  of  the  crown 
and  consequently  tne  statute  16  Car.  ] 
c  10,  was  made,  which  enacted  that  an; 
person  committed  by  the  king  himself  c 
nis  Privy  Council,  or  any  membei 
thereof,  should  have  the  writ  of  Habes 
Corpus  granted  to  him  upon  demand  c 
motion  made  to  the  Court  of  King' 
Bench  or  Common  Pleas,  which  shoal 
thereupon,  within  three  court  days  afte 
the  return  of  the  writ,  examine  and  dete] 
mine  the  legality  of  the  commitment,  ai^ 
do  justice  in  delivering,  bailine,  or  n 
manding  the  prisoner.  Still,  bowevej 
new  devices  were  made  use  of  to  prevei 
the  due  execution  of  this  enactment,  ani 
eventually  the  statute  31  Chas.  II.  c  i 
was  passed,  which  is  called  the  Habes 
Corpus  Act,  and  is  frequently  spoken  c 
as  another  Magna  Charta.  This  statut 
declares  the  cases  and  mode  in  which  thj 
writ  may  be  obtained;  and  lest  thi 
statute  should  be  evaded  by  demandiuj 
unreasonable  bail  or  sureties  for  the  pri 
soner's  appearance,  it  is  declared  by  th 
1  W.  &  M.  Stat  ii.  c  2,  that  excessiv 
bul  shall  not  be  recjuired.  (Blackston^ 
ConL,  vols.  i.  and  iii.)  The  provisions  <i 
the  SI  Chas.  II.  c  2,  are  extended  t 
Ireland  by  the  Irish  act,  21  &  22  Geo.  Ill 
c.  11. 

It  has  been  customary  in  times  <i 
alleged  danger  to  suspend  the  Habea 
Corpus  Act  A  suspension  of  the  Habea 
Corpus  Act  is  effected  by  an  act  of  parlii 
ment  which  empowers  the  crown,  for. 
limited  period,  to  imprison  suspected  pei 
sons  without  stating  any  reason  for  th 
imprisonment  **  The  effect  of  a  suspei 
sion  of  the  Habeas  Corpus  Act  is  not  i; 
itself  to  enable  any  one  '  to  imprison  Bvti 
pected  persons  without  giving  any  reaso 
for  so  doing.'  But  it  prevents  persons  wh 
are  committed  upon  certain  cnarges  froi 
bein^  bailed,  tried,  or  discharged  for  th 
the  time  of  the  suspension,  except  unde 
the  provbions  of  the  sui^>encung  ac 
leaving,  however,  to  the  magistrate  or  pel 
son  committing  all  the  responsibility  al 
tending  an  illegal  imprisonment  It  i 
very  common,  therefore,  to  pass  acts  c 
indemnity  subsequentiy  for  the  protectio 
of  those  who  either  could  not  defem 
themselves  without  making  improper  dii 
closures  of  the  informatioD  on  which  the' 
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taeif  or  t]m>  ht^we  done  acts  not  strictly 
de^'ye  at  law^  thoo^^  justified  by  the 
nteoBtj  of  the  moment.  See  57  Gea 
UL  c.  3  and  c.  55,  finr  instances  of  6iis> 
fo&tg  ads;  and  58  Geo.  II.  c.  6,  for 
flK  <^  an  indenmifying  act"  (Cole- 
Ttkfs  Nate  cm  Blackaiame^  i.  136.) 

The§tBmte3lChas.  ILcS, has  been le- 
aattei  or  adopted,  if  not  in  terms  yet  in 
saiisaaot,  in  most  of  the  American  States; 
Old  ^  New  York  rcrised  statutes  (voL 
u.  p.  561)  provide  for  relief  under  the 
vmie  kamime  rtpie^iamdo,  in  favoor  of 
fugitives  from  service  in  any  other  state ; 
but  das  ptmsion  has  been  held  to  be 
coBtisj  to  the  ooDBtitiitioo  and  laws  of 
tk  Usited  Slates^  and  void  in  respect  to 
Bkrss  bong  ibgitives  finom  states  where 
dtroy  is  lawfbL     C^enfs  Com,) 

The  56  Gea  IIL  c  100,  which  was 
paed  "  fiir  more  effeotoally  securing  the 
fibefty  of  the  sabject,"  after  reciting  that 
dbe  ezstlng  ads  onljr  apply  to  cases  of 
zaprisQDment  on  crinunal  charges,  enacts 
tut  if  any  person  is  imprisoned,  eacoept 
ht  enme  or  debt,  any  baron  of  the  ex- 
de^KT,  as  well  as  any  judge  of  either 
kndli  in  Kigland  or  Ireland,  shall,  on 
mplaint  on  behalf  of  the  party  confined, 
fRssQoable  cause  appear  to  item,  award 
•a  vacation  time  a  writ  of  Habeas  Corpus, 
retaniabie  immediately  before  the  judge 
ivar£Dg  the  same,  or  any  other  juoge  of 
^aaieooarL 

Tbe  statute  31  Cha&  II.  c.  2,  intro- 
^oed  BO  new  principle  into  the  English 
kw.  The  great  charter  (Magna  Charts) 
Mam  that  no  fieeman  shall  be  taken 
cr  imprisoned  bat  by  the  lawfhl  , 

Beat  of  Ms  emUs,  or  by  the  law  oY 

>ik1(c29).  From  the  date  of  the  gn«t 
shorter,  at  least,  if  a  man  was  confined  in 
(risoa  on  a  criminal  charge,  he  could 
m\j  to  the  Court  of  Kin^s  Bench  for 
ae  writ  of  Habeas  Corpus  ad  subjiden- 
bm.  This  writ  was  directed  to  the  per^ 
kd  ^  detained  the  prisoner  in  custody, 
>al  it  required  him  to  produce  the  pri- 
loner  in  court  and  the  warrant  of  com- 
■itBieDt,  that  the  court  might  judge  if 
die  cxBDuutment  was  legal,  aim  admit  him 
to  bttl,  send  him  back  to  prison,  or  order 
1b&  10  be  diacharaed,  accocding  to  the 
qwiiiHriiBeea  of  die  case.  This  writ 
CMldBotfae  refted.    The  object  of  the 


statute  of  Charles  was  to  prevent  the 
abuses  which  had  grown  up  to  the  detri- 
ment of  this  important  privilege. 

Habeas  Corpus  is  not  a  form  known  in 
the  Law  of  Scotland.  The  form  bv  which 
a  person  imprisoned  gets  his  trial  brought 
on,  or  his  release  if  ne  is  not  brought  to 
trial,  is  there  called '  Running  Letters.' 

HACKNEY  COACH.  [MirraopOLi- 
TAK  Stage  Cabbiaoe.] 

HERETICO       COMBURENDO, 
WRIT  DE.    [Heresy.] 

HAMLET.    pPABiSH.] 

H  AN  APER,  m  low  Latm  ham^ferium, 
a  hamper.  The  Hanaper  Office  is  one  of 
the  offices  of  the  Court  of  Chancery  in 
which  writs  and  their  returns  relating  to 
the  subject  are  kept.  Writs  conoemme 
matters  in  which  tne  crown  is  interested 
are  ke^t  m  the  Petty  Ba^  .office.  The 
clerkship  of  the  hanaper  is  a  sinecure, 
and  is  at  present  held  bv  a  cler]prman» 
who  receives  468/.  annually.  It  is  said 
that  antiently  the  two  descriptums  of 
writs  above  mentioned  were  separately 
kept  in  a  hamper  (hanaperium),  and  in  a 
snudl  sack  or  bag  (parva  baa). 

HAND-FASTING.  [BsnioTHMEirr.] 

HAND -WRITING,  PROOF  OR 
[Evidence. 

HARDWARE  AND  CUTLERY. 
The  principal  seats  of  this  important 
branch  of  manufactures  are  at  Sheffield 
and  Birmingham.  In  1841  the  number 
of  persons  employed  in  making  various 
articles  of  cutlery  in  Sheffield  and  the 
surrounding  rilh^es  was  8564,  and  729 
were  employed  in  making  hafts  and 
scales  in  connexion  with  cutlery.  The 
number  of  file-makers  was  2854 ;  1595 
persons  were  employed  in  maldng  various 
other  kinds  of  tools;  771  in  the  manu- 
facture of  shovels,  fire-irons,  and  other 
descriptions  of  haidware  goods.  In  Bir- 
mingmim  and  the  neighbourhood,  5188 
persons  were  employed  in  1841  in  the 
manufacture  of  hardware,  1093  of  whom 
were  employed  in  the  manufiicture  of 
tools.  There  are  only  a  few  cutlers  in 
Birmingham,  and  in  foct  most  of  the 
cutlery  which  is  made  in  this  country  is 
manu&ctured  at  Sheffield,  including  a 
great  part  of  the**  London  inade"kmves 
and  rasors  which  are  stamped  with  the 
names   of  metropoUtan  cutlers.    ^The 
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namber  of  catlen  in  the  metropolis  in 
1841  was  657.  The  population  of  Shef- 
field increased  from  45,755  in  1801  to 
109,597  in  1641,  and  that  of  Birming- 
ham and  the  snbnrbs  increased  in  the 
same  period  from  73,670  to  190,542. 
Hence  there  can  be  no  doabt  that  the 
staple  mannfactore  of  each  of  these 
places  has  been  greatiiy  extended  during 
the  present  century.  Within  the  last  thirty 
years  ^reat  improvements  have  been  ef- 
fected in  the  modes  of  production,  and  in 
the  case  of  some  articles  the  reduction  in 
price  amounts  to  nearly  100  per  cent 

In  the  eight  years  fhnn  1820  to  1827 
indnsiTe,  the  annual  average  weight  and 
declared  value  of  hardware  and  cutlery 
exported  was  10,288  cwtB.,  valued  at 
1,274,187/. 

In  the  seven  years  fhmi  1828  to  1834  the 
annual  average  was  14,751  cwts.,  valued 
at  1,455,94U 

The  exports  in  each  year  fVom  183G  to 
the  present  time  were  as  under  :— 

Cwta.  £, 

421,442  2,271,313 
267,433 
305,898 
423,537 
299,900 
353,348 
304,240 
343,664 


1,460,807 
1,498,327 
1,828,521 
1,349,137 
1,623,961 
1,398,487 
1,745,519 
2,167,673 
877,355 


1836 
1837 
1838 
1839 
1840 
1841 
1642 
1843 
1844 

1 845  Jan.  5  to  June  5 
In  1836,  a  year  of  great  mercantile  spe- 
culation, the  exports  of  hardware  and 
cutlery  to  the  United  States  of  North 
America  amounted  in  value  to  1 ,3 1 8,4 1 2/., 
or  nearly  the  value  of  the  whole  of  the 
hardware  and  cutlery  exported  to  all 
^rts  of  the  world  in  1842,  m  which  year 
the  exports  to  the  United  States  amounted 
only  to  298,8811.  The  cessation  of  the 
demand  fVom  this  quarter  and  the  de- 
pressed state  of  the  home  market  in  1841 
and  1 842  had  a  most  disastrous  effect  upon 
the  proroectB  of  Sheffield,  and  about  two 
thousand  houses  in  the  town  became  un- 
inhabited. The  principal  countries  to 
which  hardware  and  cutlery  was  exported 
in  1843  were  as  follows : — 

£. 
lited  States  of  North  America  448,341 
"many       •        •        •        «  159,889 


East  India  Company's  Terri-  £. 

tones  and  Ceylon         .         •  142,60' 

British  North  America     .         •  102,26< 

France       .    •         .         .         .  92,55^ 

Brazil 80,07< 

British  West  Indies         .        .  80,044 

Italy 61,99! 

Chili 53,41; 

Foreign  West  Indies        •        .  48,60- 

Holhmd          ....  47,04 

Russia             ....  44,20 

British  Australaua          .        •  43,27< 

Rio  de  la  Plata       .         .        .  41,00 

Peru 33,17 

Belgium         ....  30,71 

All  other  countries           •         .  236,33 


Total 


1,745,51 


The  cutlery  manufhotored  in  Belghn 
is  superior  to  that  made  in  France  an 
Germany,  but  is  inferior  to  the  Englis 
cutlery.  A  few  years  ago  considerabl 
quantities  of  Belgium  cutlery  were  in 
ported  into  this  country  for  re-exporti 
tion,  and  it  was  discovered  that  in  man 
cases  the  marks  of  English  manvftj 
tnrers  were  stamped  on  the  article 
An  act  was  passea  under  which  goo< 
thus  surreptitiously  marked  are  fbrfeite 
LiSge  and  Namur  are  the  princip 
seats  of  the  cutleiy  and  hardware  mani 
fkcture. 

Cutlery  is  an  important  branch 
manufacture  in  France,  and  is  carried *c 
principally  at  Langres,  Thiers,  Chatell 
rault,  and  St  Etienne.  In  1835  the  vali 
of  FVench  cutlery  exported  amoantc 
only  to  61,0652. 

The  number  of  persons  employed 
the  manufiictnre  of  hardware  and  cntlei 
in  the  United  States  of  North  Americ 
according  to  the  census  of  1840,  was  54S 
Pittsburg  is  the  principal  place  where  tl 
manufacture  is  carried  on. 

HAWKER.    [Pedlab.] 

HEADBOKOUGH.   jCoinrTABUu] 

HEALTH,  PUBLIC.  [Pcm- 
Health.] 

HEIR.    [Descent.I 

HEIR-LOOMS.    [Chattels.] 

HERALD,  an  offioer  whose  dal 
during  the  middle  ages,  was  to  car 
challenges  or  peaoefbl  messages  fVom  o 
prince    or    nobleman    to   another^ 
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prod^m  peace  or  war,  to  lay  oat  the 
listi  in  jousts  or  tournaments,  to  be  the 
witness  of  all  comhats,  whether  general 
or  particular,  and  to  recoid  in  writing 
the  names  of  those  who  behaved  most 
valiandy,  to  number  the  dead  after  battle, 
and   qwciall^  to  supervise  all  matters 
oonneeted    with   the    bearing   of  coat- 
annoar,  the  marshalling  of  processions, 
and  other  state  cmmonies.     His  ftmc- 
tioDs  were  something  like  those  of  the 
Greek  harux  (r^pvl),  and  the  Roman 
feciaHs ;  but  the  origin  of  the  name  is 
much  disputed,  and  Sie  actual  date  of 
the   institution    uncertain.     The  word 
Heraidus  occurs  in  the  imperial  constitu- 
tiona  of  Frederick  BarbanMSsa,  a.d.  1152, 
about  the  same  time  to  which  the  origin 
of  heraldry  is  wi^  most  reason  assigned. 
The  earliest  mention  of  a  herald  in  Eng- 
land is  in  a  pell-roll  of  the  12th  Edward 
IIL;  but  tiiere  is  little  doubt  that  the 
oAce  existed  as  early  at  least  as  the  dawn 
of  hereditary  coatarmour.    The  English 
heialds  were  first  incorpotated  by  Rich- 
ard in.    [HERAI.IIS'  CoixEGK.]    There 
are  three  orders  or  grades  of  heralds, 
namely,  kings  of  or  at  arms,  heralds,  and 
panaivants.    They  were  andently  crea- 
ted with  much  ceremony,  and  the  mode 
u  corioosly  detuled  hj  Gerard  Legh 
apud  Upton.    **  It  is  necessary,"  says  he, 
"that  all  estates  should  hare  couriers  as 
Aeir  noessengers  for  the  expedition  of 
their  business,  whose  office  it  is  to  pass 
and  repaas  on  foot,  being  clad  in  their 
prince's  colours  'parted  upright;'  that 
u  to  say,  half  of  one  colour  and  half  of 
another,  with  the  arms  of  their  sovereigns 
painted   on  the  boxes  in   which    they 
carried  their  despatches,  and  which  were 
fixed  to  their  Rirale,  on  the  left  side.    It 
was  not  permitted  to  them  to  bear  the 
arms  of  their  lord  in  any  other  manner." 
**  They  were  knights,"  he  adds,  **  in  their 
offices,  but  not  nobles,  and  were  called 
knights-caligate  of  arms,  because  they 
wore    'startuppes*  (a  sort  of  boot  or 
gaiter)  *  to  the  middle  leg.'    When  they 
had  conducted  themselves   properly  in 
this  situation  for  seven  years,  they  were 
made  chevaliers  of  arms,  and  rode  on 
horseback  to  deliver   their  sovereign's 
messages,  dad  in  one  cokmr,  their  gar^ 
ments  bemg  only  guarded  or  trimmed 


with  the  colour  of  their  sovereign,  and 
bearing  their  boxes  aforesaid,  with  the 
arms    painted   on    them,    on   the   left 
shoulder,  'and  not  elsewhere.'"    From 
these  runners  and  riders  the.  three  orders 
of  heralds  were  supplied,  and  the  cheva^ 
lier  of  arms,  having  served  another  seven 
years,  was  created  a  pursuivant     The 
herald  of  the  province,  to  whom  he  was 
to  be  pursuivant,  wearing  his  coat  of 
arms,  took  the  candidate  by  his  left  hand, 
holding  in  his  right  a  cup  of  silver, 
filled  with  wine  and  water,  and  leading 
him  to  his  sovereign,  in  the  presence  of 
many  witnesses  duly  summoned  for  this 
purpose,  inquired  by  what  name  the  pur- 
suivant was  to  be  created ;  and  u^n  the 
sovereign's  answer,  proclaimed  ois  st|rle 
accordingly,  pouring  some  of  ihs  wine 
and  water  upon  his  bare  hlad.    He  then 
invested  him  with  the  tabard,  or  herald's 
coat,  emblazoned  with  the  arms  of  the 
severely,  but  so  that  the  sleeves  hung 
upon  his  breast  and  back,  and  the  front 
and  hind  parts  of  the  tabard  over  his 
arms,  in  which  curious  fiishion  he  was  to 
wear  it  till  he  became  a  herald.    Strutt 
has  given  a  representation  of  the  pur- 
suivant so  attired   from   tiie   Harleian 
MS.  2278,  without  being  ai^are  of  the 
distinction.    The  oath  of  office  was  then 
administered  to  him,  and  lastly  the  sove- 
rdgn  presented  him  with  the  silver  cup 
aforesaid.    Having  once  been  made  pur- 
suivant, he  might  be  created  a  herald, 
«  even  the  next  day,"  which  was  done  Inr 
the  principal  herald  or  king  of  arms  lead- 
ine  him  in  like  manner  before  the  sove- 
reign, but  bearing  a  gilt  instead  of  a  nl- 
ver  cup,  and  turning  the  tabard  so  that 
the  sleeves  hung  in  their  proper  place 
over  the  arms.    A  collar  of  SS  was  then 
put  about  his  neck,  one  S  being  argent, 
or  silver,  the  other  sable,  or  black,  al- 
ternately, and  when  he  was  named,  the 
prince   himself  poured    the  wine   and 
water  on  his  head,  and  after  the  oath  was 
administered  gave  him  the  cup  ai  befbre ; 
whereupon  the  herald  cried,  "  A  largess." 
The  kings  of  arms  were  created   and 
solemnly  crowned  by  the  princes  them- 
selves, and  distinguished  from  the  he- 
ralds by  richer  tabards,  the  embroiderr 
being  on  velvet  instead  of  Mtin,  gilt  col- 
lars of  SS,  and  coronets  composed  <of  a 
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plain  circle  of  gold  surmoimted  by  six- 
teen strawberry  leaves,  eight  of  which 
are  higher  than  the  rest 

Modem  heralds  of  all  classes  are  sow 
made  and  appointed  by  the  earl  marshal, 
and  their  ronctions  and  privilegeB  are 
much  abridged  and  disregarded.  The 
present  number  in  England  is  fbarteen, 
▼iz. :  four  kings  of  arms — Garter,  Claren- 
eienx,  Norroy,  and  Bath.  The  second 
and  third  are  provincial  kings ;  Claren- 
cieux  has  power  over  all  parts  of  Eng- 
iand  south  of  the  Trent,  and  Norroy 
over  all  parts  north  of  it  Six  heralds — 
S(mierseC  Chester,  Windsor,  Richmond, 
Lancaster,  and  York;  and  feme  pnrsni- 
vantB— Rouge  Dragon,  Portcullis,  Blue 
Mantle,  and  Rouge  Croix.  In  Scotland 
there  is  one  king  at  arms,  named  Lyon ; 
and  in  Ireland  one,  named  Ulster.  To 
these  regular  officers  are  sometimes  add- 
ed, by  conmiand  of  the  king  to  the  earl 
marshal,  a  herald  or  pursuivant  extraor^ 
dinary .  Such  were  the  heralds  Arundel, 
Norfolk,  and  Mowbray ;  and  on  the  oc- 
casion of  the  funeral  of  the  late  King 
William  IV.,  Mr.  Albert  Woods,  son  of 
Sir  W.  Woods,  Clarencieux  kin^  of 
arms,  was  created  Fitzalan  pursmvant 
extraordinary. 

HERALDS'  COLLEGE^  or  COL- 
LEGE OF  ARMS,  a  corporation  founded 
by  Richard  III.  in  the  first  year  of  his 
reign  by  a  charter  dated  the  2nd  of 
March,  1483,  in  which  he  gives  to  the 
principal  officers  of  the  corporation  a 
house  called  Colde  Arbor,  in  the  parish 
of  AU  Hallows  the  Less,  London.  In 
the  first  year  of  the  reign  of  Henry  VII. 
this  house  was  sdzed  into  the  king's 
hands  under  the  Act  of  Resumption  as 
the  personal  property  of  John  Writhe, 
then  garter  kmg  at  arms.  During  the 
reign  of  that  king  and  of  his  successor 
Henry  VIII.  the  heralds  made  several 
unsuccessful  attempts  by  petition  to  ob- 
tain a  restoration  of  it,  or  the  grant  of 
some  other  building  for  their  ^neral  use. 
King  Edward  VL,  in  the  third  year  of 
his  reign,  by  a  charter  dated  June  4th, 
confirmed  to  them  all  their  ancient  privi- 
leges; and  PhiUp  and  Mar^,  by  charter 
ofthe  18th  of  July,  1554,  re-incorporated 
than,  and  granted  to  them  Derby  House, 
n  occupying  the  site  of  the  present 


college  on  St  Benef  s  Hill,  near  St  Plval'i 
Church-yard.  The  old  building  w« 
destroyed  in  the  great  fire  of  Londoo,  bai 
all  the  books,  papers,  &c.  were  ibrtu' 
nately  saved,  and  removed  to  the  pala« 
in  Westminster,  where  the  heralds  held 
their  chapters,  &e.,  until  the  college  waj 
rebuilt  The  corporation  consists  of  th« 
three  kings  at  arms — Garter,  Clarencieaxj 
and  H/amy  (Bath  not  bdng  a  mem^ 
ber) ;  six  heralds,  and  four  pursuivants 
[HsBAiJ).]  The  arms  of  the  college  are 
ai^ent,  a  cross,  gules  between  four  dovei 
rising  azure.  Crest,  on  a  ducal  coronet^ 
Or  a  dove  rising  asure.  Supporters,  two 
lions  rampant  gardant  argent,  ducally 
^rged  Or.  There  is  a  heralds'  college 
m  Scotland,  composed  of  Lyon  king  at 
arms,  six  heralds,  and  nx  pursuvantB. 

HERALDRY,  the  art  of  amnging 
and  explaining  in  proper  terms  all  that 
appertains  to  the  bearing  of  eoats  of 
arms,  badges,  and  other  hereditary  or  as- 
sumed marks  of  honour ;  also  the  art  ol 
marshalling  processions  and  conducting 
the  ceremomes  of  coronations,  instal- 
ments, creations  of  peers,  Amerals,  mar- 
riages, and  all  other  public  solemnities. 

The  origin  of  heraldry,  in  the  first  and 
most  commonly  understood  sense,  has 
been  attributed,  by  the  general  consent  of 
the  best  writers  on  the  subject,  to  the  ne- 
cessity for  distinguishing  b^  some  out- 
ward sign,  amidst  the  confusion  of  battle, 
the  principal  leaders  during  the  expedi- 
tions for  tiie  recovery  of  the  Holy  Land. 
But  nothing  is  absolutelv  known  concern- 
ing it  beyond  the  foct  ttiat  the  middle  of 
the  12th  century  is  the  earliest  period  to 
which  the  bearing  of  heraldic  devices, 
properly  so  called,  can  be  traced;  and 
the  commencement  ofthe  13th,  the  time 
about  which  they  became  heredituy. 

The  earliest  rdl  of  arms  of  which  we 
have  any  notice  is  of  the  reign  of  Henry 
III. ;  and  the  reign  of  Edward  I.  presents 
us  wiA  the  earliest  heraldic  document 
extant.  The  famous  roll  of  Caerlaveroch, 
a  poem  in  old  Norman  French,  rehearses 
the  names  and  armorial  ensigns  of  all 
the  barons,  knights,  &c.,  who  attended 
Edward  I.  at  the  siege  of  Caerlaveroch 
castle,  A.D.  1800.  Heraldry  is  therein  first 
presented  to  us  as  a  system.  The  prin- 
cipal rules  and  terms  of  the  art  were  then 
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.a  ezisleDoe»  and  from  about  that  time  the 
terms  are  oontinoaUy  fonnd  in  the  faUianz 
and  romanoes  of  France  and  England. 

The  (ddest  writer  on  herald^  whoae 
work  has  descended  to  us  is  Nicholas 
Uplon,  whose  treatise  *De  Militari 
Officio'  was  composed  in  the  reign  of 
Henry  V.,  and  translated  in  that  of  his 
snooeasor  by  Juliana  Bemers,  in  the  work 
known  as  the  <Boke  of  St.  Albans.'  As 
Uplop  quotes  no  earlier  authorides,  his 
definitions  and  explanations  can  only  be 
looked  upon  as  assertions  made  nearly 
three  hundred  years  after  the  origin  of 
the  practice,  and  consequently  to  be 
belieWd,  or  not,  according  to  the  discre- 
tion of  the  reader.  In  the  reign  of 
Riehard  III.  the  English  heralds  were 
incorporated  and  the  College  of  Arms 
fetmdsd,  and  in  the  following  century  a 
swarm  of  writers  arose  both  in  France 
and  England,  each  contradicting  the 
other,  and  wasting  much  learning  and 
Ksearch  in  the  most  absurd  and   idle 


On  the  decline  of  chivalry  the  study  of 
heraldry  became  gradoally  neglected,  and 
the  art,  which  had  formed  Ibr  centuries 
a  portion  of  the  education  of  princes,  and 
occupied  the  attention  of  some  of  the  most 
leanwd  men  in  Europe,  was  abandoned  to 
the  coach-painter  and  the  undertaker, 
while  kings  of  arms  and  pursuivants  were 
looked  upon  as  mere  appendages  of  state 
pamantry,  their  oiBoe  ndiculed,  and  their 
aaiuiority  defied. 

Thai  the  pedantry  of  such  writers  as 
Mori^sn,  Feme,  Mackenzie,  and  others, 
contributed  to  these  results,  there  can  be 
little  doubt  A  taste  for  the  critical  study 
of  antiquities  generally  is  now  however 
reviving  throu^iont  Europe,  and  the  use 
of  heraldry  as  a  key  to  history  and  bio- 
'  is  daily  becoming  more  acknow- 


)  rules  of  heraldry  as  now  practised 
al  the  College  of  Arms  are,  as  we  have 
before  remarked,  comparatively  modem, 
and  vary  in  some  points  m>m  those 
observed  in  France  and  Germany. 

According  to  the  received  authorities 
theve  are  ten  classes  of  srms. 

1.  Arms  of  Dondmon,  being  those 
which  princes  bear  as  aonated  to  the 
teffritOTNs.they  govern. 


2.  Of  PrtteiMwn,  those  borae  by  princes 
who  are  not  in  possesion  of  the  dominions 
to  which  such  arms  belong,  but  who 
claim  or  pretend  to  have  a  right  to  such 
possession,  as  for  instance  the  kings  of 
England  from  Edward  III.  to  George  III. 
quartered  the  arms  of  France. 

3.  Arms  of  Commumty,  being  those  of 
bishoprics,  cities,  universities,  and  other 
bodies  corporate. 

4.  OtAiomqttum,  such  as  are  assumed 
by  a  man  of  his  proper  right  without  the 
grant  of  his  prince,  or  of  a  king  at  arms. 
As  for  mstance,  when  a  man  of  any  degree 
whatsoever  has  taken  prisoner  in  lawful 
war  any  gentleman,  nobleman,  or  prince, 
he  may  bear  the  arms  of  that  prisoner, 
and  transmit  them  to  his  heirs  for 
ever. 

5.  Arms  of  Patronage,  such  as  gover- 
nors of  provinces,  lords  of  manors,  patrons 
of  benefices,  &c,  add  to  their  fiunily 
arms,  as  a  token  of  their  superiority, 
rights,  and  jurisdiction. 

6.  Arms  of  Succession,  borae  by  those 
who  inherit  certain  estates,  manors,  &C., 
either  by  will,  entail,  or  donation. 

7.  Arms  of  Alliance,  such  as  the  issue 
of  heiresses  take  up  to  show  their  mater- 
nal descent. 

8.  Arms  of -4<icp<io»fbome  by  a  stran- 
ger in  blood,  with  the  special  penmssion 
of  the  prince,  appUed  for  in  order  to 
fulfil  the  will  of  the  testator  who  may  be- 

2ueath  certain  monies  or  estates  on  con- 
ition  of  the  party's  assuming  his  name 
and  arms. 

9.  Arms  of  Concession,  augmentations 
granted  by  the  prince  of  part  of  his  own 
ensigns  or  regalia  to  such  persons  as  he 
pleases  to  honour  therewith. 

10.  Arms  Paternal  and  Hereditary, 
such  as  are  transmitted  from  the  first 
possessor  to  his  son,  grandson,  great- 
grandson,  &c. ;  thereby  forming  complete 
and  perfect  nobUity.  The  son  being  a 
gentleman  of  second  coat^armour,  the 
grandson  a  genUeman  of  blood,  and  the 
great-grandson  a  gentieman  of  ancestry. 

These  several  sorts  of  arms  are  dis- 
played on  shields  or  escutcheons,  and  on 
banMis,  the  ground  of  ^ther  being  called 
the  field,  and  the  figures  borne  upon  it  the 
ordinaries  and  charges. 

HEREDITAMENT.    [DBScaBMT.] 
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rHEREDITAS    JACENS.      [Amsy- 

AKCE.] 

HERESY.  This  word  is  the  English 
ibrm  of  the  Greek  Ha^resis  (acpcfftc). 
It  signifies  literally  *  a  choice,'  and  hence  it 
came  to  denote  an  opinion  on  any  sabject ; 
and  it  was  used  to  express  a  sect  in 
philosophy.  The  word  occurs  in  the  New 
Testament,  sometimes  simply  to  denote  a 
religioos  body,  and  sometimes  as  a  term 
of  reproach  applied  to  the  religions  opi- 
nions of  persons  which  difiered  fVom  th^ 
opinion  of  him  who'nsed  the  term.  When 
ecclesiastical  councils  determined  what 
was  the  orthodox  or  Catholic  fkith,  then 
€!hristians  who  woold  not  acknowledge 
the  decisions  of  such  cooncilswere  called 
Heretics,  and  their  guilt  was  expressed 
by  the  term  Heresy:  those  who  reject 
Christianity  altogether  are  infidels  and 
nnbelierers. 

The  fifth  title  of  the  first  book  of  the 
Code  of  Justinian  contains  penalties 
against  Heretics,  Manichfeans,  and  Sa- 
maritans ;  which,  in  some  cases,  extended 
to  death.  Heretical  books  were  ordered 
to  be  burnt  Before  the  Reformation  in 
England  heresy  was  the  holding  of  opi- 
nions contrary  to  the  Catholic  faith  and 
the  determination  of  Holy  Church:  at 
least  this  is  the  definition  of  heresy  in  the 
statute  2  Hen.  IV.  c  15.  The  court  in 
which  a  man  could  be  conTicted  of  heresy, 
according  to  the  common  law,  was  that 
of  the  archbishop  in  a  provincial  synod. 
After  oonyiction  the  criminal  was  deli- 
Tered  up  to  the  king  to  do  what  he 
pleased  with  him.  If  the  criminal  had 
Abjured  his  heresy  and  then  relapsed,  the 
king  in  council,  upon  a  second  conyiction, 
might  issue  the  writ  De  Haeretico  combu- 
rendo,  upon  which  the  criminal  was 
burnt  aliTC.  One  Sawtre,  it  is  sud,  was 
the  first  man  burnt  alive  for  heresy  in 
England,  and  the  writ  De  Haeretico  com- 
burendo  iras  formed  in  his  case.  But  the 
statute  2  Hen.  IV.  c.  15,  empowered  the 
diocesan  alone,  without  a  synod,  to  com- 
mit a  man  for  heretical  opinions,  and  to 
imprison  him  as  long  as  he  chose,  or  fine 
him ;  or  if  he  reftned  to  abjure,  or  after 
abjuration  relapsed,  the  sheriff,  mayor, 
or  otiier  officer,  who  should  be  present, 
''required,  with  the  ordinary  cnr  his com- 
wy,  when   the  sentence  was  pro- 


nounced, was  to  take  the  eoaviet  and  bam 
him  openly,  without  watting  for  the  king's 
writ 

It  is  unnecessary  to  mention  the  sta- 
tutes of  Henry  VIII.  relating  to  heresy. 
The  Reformation  was  not  folly  established 
till  the  reign  of  Elizabeth,  and  the  sfealate 
1  Elisabeth,  c.  1,  declares  that  the  persons 
to  whom  the  queen  or  her  successors  shall 
give  autiiority  to  judge  of  hereoes  shall 
not  declare  any  matters  to  be  herenea  ex- 
cept <*  such  as  heretofore  hath  been  ad- 
judged heresy  by  the  anthority  of  the 
canonical  Scriptures,  or  by  the  first  fbvr 
general  councus,  or  any  of  them,  or  by 
any  other  general  council  wheiein  ws 
same  was  declared  heresy  by  the  express 
and  plain  words  of  the  canonical  Scrip- 
tares,  or  such  as  shall  hereafter  be  ao- 
judffed  heresy  by  parliament  with  eoneent 
of  the  clergy  in  convocation.'*  But  there 
is  no  statate  that  determines  what  heresy 
is.  After  this  statate  of  Elisabeth  the 
proceedings  in  cases  of  here^  remained  as 
they  were  at  common  law ;  for  this  statute 
repealed  all  former  statates  about  heresy, 
which  was  accordingly  punished,  after 
the  Reformation  was  folly  established,  by 
ecclesiastical  censures,  and  by  bvrniiw 
alive  a  criminal  who  had  been  oonTieted, 
in  die  manner  above  described,  in  a  pro- 
vincial synod.  The  writ  for  burning  the 
heretic  could  not  be  demanded  as  a  mat- 
ter of  right,  but  was  left  to  the  diseretioD 
of  the  crown;  and  both  Elizabeth  and 
James  the  First,  in  their  disere1]on,thoQght 
proper  to  grant  the  writ  Elisabeth,  it  is 
said,  burnt  alive  two  AnabaptisiB,  and 
James  burnt  alive  two  Arians. 

The  statate  of  29  Charles  II.  o.  9,  abo- 
lished the  writ  De  HMretieo  comborendo. 
Heresy  is  now  left  entirely  to  the  eccle- 
siastical courts ;  and  the  punishment  of 
death  in  consequence  of  any  eedesiastieal 
censure  was  by  tiiat  act  abolished  in 
Englsnd.  As  Elisabetii  and  James  prac- 
tically showed  their  approbation  of  burn- 
ing heretics  alive,  so  Lord  Coke  (8  Inatit, 
c  5)  approves  of  the  punishment 

At  pnisent  die  ecclesiastical  courts  pn- 
luflh  for  heresy,  when  they  do  punish, 
pro  taiute  ammae,  as  it  istermed,-~thati8, 
solely  out  of  regard  to  the  soiul  of  the 
ofiender.  But  it  is  difficult  to  say  at 
present  what  can  be  called  heresy;  and 
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periu^  it  18  difficnlt  to  say  what 
tt  exactly  the  puxuflhment  for  it  It  is 
remarkea  in  the  Report  of  the  Criminal 
Law  Commiadoners,  on  Penalties  and 
Disabilities  in  regard  to  Religions  Opi- 
nioBS,  1845  (p.  22\  that  **  the  jurisdiction, 
as  it  may  affect  the  laity,  and  clergy  not 
of  the  established  church,  or  indeed  as 
administered  pro  salute  tmimae,  appears  to 
militate  with  the  principles  contained  in 
modem  acts  of  toleration,  that  are  incon- 
Bstent  with  the  infliction  of  pimishments 
fnr  mere  opinions  with  respect  to  particu- 
lar articles  of  f&ith  or  mode  of  worship/' 
Indeed  tiiere  seems  no  risk  in  assertmg 
that  much  of  the  jurisdiction  of  the  eecle* 
aiastieal  courts  in  respect  to  heresy,  whe* 
tfaer  it  shows  itself  in  speaking,  writing, 
or  jpreaching,  has  been  destroyed  by  the 
^mnoos  Toleration  Acts.  The  Criminal 
Law  Commissioners  see  no  reason  for  re- 
taining the  jurisdiction  of  the  ecclesi- 
astical courts  in  matters  of  heresy, 
**  except,  so  &r  as  it  may  be  directed,  to 
nrevent  ministers  of  the  Establii^ed 
Qrarch  from  preaching  in  opposition  to 
the  Articles  and  doctrine  of  the  establish- 
ment of  which  they  receiye  their  emolu- 
ments." So  &r  as  this,  there  is  certainly 
no  objection.  There  ought  to  be  some 
vpeeAj  mode  of  depriving  a  man  of  these 
emoluments  which  he  accepts  upon  certain 
terms.  He  who  will  receive  alms  [Frank- 
auioigne],  and  yet  preach  against  the 
doctrines  which  he  is  paid  for  teaching, 
deserves  the  reprobation  of  all  mankind ; 
and  those  who  oislike  ecclesiastical  autho- 
rity most  could  not  be  better  pleased  than 
to  see  such  an  offender  handed  over  to  his 
brethren  to  be  dealt  with  in  any  way  that 
the  law  of  the  church  provides,  to  which 
^Md  ofEender  has  solemnly  submitted  him- 
self. 

In  the  year  1845  proceedings  were 
commenced  in  the  Arches'  Court  of  Can- 
terbury against  the  Rev.  Mr.  Oakley  for 
writing,  publishing,  and  maintaining  doc- 
trines contrary  to  the  articles  of  religion. 

The  history  of  Heresy  in  England  is 
instmctiye.  The  change  finom  onming 
alive  to  the  fi^ee  expression  of  opinion  on 
religious  matters  is  one  of  the  steps  in  the 
social  progress  of  England.  For  some 
other  matters  connected  with  the  subject^ 
see  BhAsnoMT, 


HERIOT  is  a  feudal  service  consisting 
in  a  chattel  which  is  given  to  the  lord  on 
the  death  of  a  tenant,  and  in  some  places 
upon  alienation  by  a  tenant  It  is  stated 
to  have  originated  in  a  voluntary  gift 
made  l^  the  dying  tenant  to  his  lora  and 
chiefhun  of  his  horse  and  armour.  ThiB 
pajrment  was  first  usual,  then  compulsory ; 
and  at  an  earlj  period  we  find  the  antient 
military  gift  sinking  into  the  render  of  the 
best  aninral  (at  the  election  of  the  lord) 
possessed  by  the  tenant,  and  sometimes 
a  dead  chattel,  or  a  money  commutation. 

Heriots  are  either  heriots-^nistom  or 
heriots-service.  Where  a  heriot  is  due 
from  the  dying  tenant  by  reason  of  his 
filling  the  character  or  relation  of  tenant 
within  a  particular  seigniory,  honour, 
manor,  or  other  district,  in  which  it  has 
been  usual  from  time  immemorial  to  make 
such  renders  upon  death  or  alienation,  it 
is  called  keriot-custom :  heriot-Mervice  is  a 
heriot  due  in  respect  of  the  estate  of  the 
tenant  in  the  particular  land  held  by  him. 

For  heriot-cnstom  the  lord  cannot  dis- 
tndn,  but  he  may  seize  the  animal  whieh 
he  claims  as  heriot :  for  heriot-servioe  the 
lord  may  either  seize  or  distrain. 

Heriot-custom  formerly  prevailed  very 
extensively  in  freehold  lands,  but  is  now 
more  commonly  fbund  in  lands  of  cus- 
tomary tenure,  whether  copyholds,— the 
oonventionary  estates  in  Cornwall,  held 
under  the  duke  of  Cornwall, — ^the  cus- 
tomary estates  called  ctutomaty  freeholdg 
in  the  nortiiem  border  counties,— or  lands 
in  antient  demesne. 

Heriots  were  known  in  Eneland  before 
the  complete  development  of  the  feudal 
system  which  followed  upon  the  Norman 
conquest  The  Normans  introduced  re- 
liefis  without  abolishing  the  analogous 
heriot.  The  heregeate  (heriot)  is  men- 
tioned and  fixed  by  the  laws  of  Canute, 
67,  &c.  The  Dano-Saxon  '*  heregeat "  is 
derived  by  Spelman,  and  after  him  by 
Wilkins,  mm  herge  (more  properly  here), 
army.  A  more  probable  derivation  would 
be  fh>m  the  word  "herr,"  lord.  In  Scot- 
land, where  the  render  upon  the  death  of 
the  tenant  is  a  pecuniary  payment,  it  is 
called  "lord's  money,"  "hergeld,"  or 
herrezeld." 

HIGH    COMMISSION     COURT. 

[ESTABLISBTD  ChDBCE,  p.  849.] 
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HIGH  CONSTABLE.  [Constable.] 
HIGH  TREASON.    [Trbason.] 

HIGHWAY.    rwAwIn" 

HOLY  ALLIANCE.  The  name  oom- 
fDonly  given  to  the  oonvention  oondoded 
at  Paris  on  the  26th  September,  1815,  be- 
tween Alexander,  Emperor  of  Rossia, 
Fraacia,  Emperor  of  Austria,  and  Frede- 
rick William,  King  of  PmsBia.  The 
dranght  of  the  convention  was  shown  to 
Lord  Castlereagh  by  the  Ekiperor  of 
Russia  before  it  nad  been  seen  by  either 
the  Emperor  of  Austria  or  the  King  of 
Prussia.  {Debatet  in  Parliament.)  It  was 
signed  by  the  three  princes  wiUi  their 
own  hands,  without  being  countersigned 
by  any  minister.  The  document,  which 
was  first  published  by  Alexander  on 
ChristmaaJay  following,  commenced  by 
an  announcement  of  the  intention  of  th« 
subscribing  parties  to  act  for  the  fotnre 
upon  the  precepts  of  the  gos||el ;  which 
they  define  to  be  those  of  justice,  Chria- 
tian  charity,  and  peace.  Then  follow 
three  articles,  which,  after  stadng  the 
Scriptural  command  to  all  men  to  con- 
sider one  another  as  brethren,  deduce 
fhmi  it  the  inference,  that  the  three  con- 
Iractinff  princes  will  remain  united  to 
each  other  by  the  bonds  of  a  true  and  in- 
dissoluble fraternity,  and  that  they  will 
conduct  themselves  to  their  subjects  and 
armies  as  the  fiithers  of  fiunilies.  The 
third  article  is  an  invitation  to  other 
powers  to  join  the  confederacy.  When 
this  trea^  was  communicated  to  the  Eng- 
lish court,  a  reply  was  returned  to  the 
eSSectj  that  the  forms  of  the  British  con- 
Btttntion  did  not  permit  the  king  formally 
to  accede  to  it,  but  that  no  other  power 
could  be  more  inclined  to  act  upon  the 
prindples  which  it  seemed  to  involve.  At 
this  time  many  liberal  politicians  through- 
out Europe,  esperially  m  Germany,  looked 
to  the  Holy  Alliance  with  most  san- 
guine expectations  of  its  happy  results. 
Most  of  the  European  princes  finally 
became  members  of  the  Holy  Alliance. 
At  the  couffress  of  Aix-U-Ch^ielle,  held 
in  1818,  a  declaration  was  prepared  and 
subsequently  published  which  stated  that 
peace  was  the  object  of  the  alliance.  This 
congress  was  the  first  of  a  series  of  con- 
gresses which  were  held  for  the  purpose 
of  regulating  the  policy  of  the  ContiDent, 


and  of  keeping  down  especially  the  Ger- 
man, Italian,  and  Spanish  liberals.  [Con- 
OBES8.J  In  1821  England  withdrew 
finom  the  political  system  which  the  Holy 
Alliance  was  endeavouring  to  establish. 
The  allied  powers  had  issued  a  dreolar 
on  the  8th  December,  1820,  from  Trop- 
pan,  where  they  were  then  assembled  m 
congress,  to  consider  the  means  of  patting 
down  the  revolution  which  had  just  taken 
place  in  Naples.  This  note,  which  vras 
addressed  to  the  ministers  and  ch&i^g^ 
d'affitires  at  the  German  and  nortban 
courts,  drew  firom  Lord  Csstlereagh,  the 
then  English  minister  for  foreign  affiurs, 
a  despatch  addressed  to  his  Majesty's 
missions  at  foreign  courts,  and  dated  the 
19th  January,  1821,  in  which  it  was  inti- 
mated that  this  goverament  could  not 
acquiesce  in  the  prindples  announced  in 
the  drcular  of  the  allied  princes,  or  in 
their  proposed  application.  Enduidalso 
protested  ajoinst  the  invasion  of  Spain  in 
1823.  After  the  death  of  the  Emperor 
Alexander  it  may  be  difficult  to  say 
whether  or  not  the  convention  so  cailed 
had  any  substantial  existence. 
HOMAGK   [FbudalStotbm,  p.  23; 

FSALTT.l 

HOMICIDK    [MnBDBB.] 

HOSPITALLERS.  HospitaUer,  in 
its  literal  accej^tation,  means  one  redding 
in  an  hoqnt^m  order  to  recdve  the  poor 
or  stranger ;  fixmi  the  Latin  hospitalarius, 
a  word  found  onW  in  the  language  of  the 
lower  age.  The  Knights  Hotpitallen 
were  an  order  of  rdigioos  formerly  set- 
tled in  Rngland,  who  took  their  name  and 
origin  fnmi  an  hospital  built  at  Jerusa- 
lem for  the  use  of  pilgrims  going  to  the 
Holy  Land,  dedicated  to  St  John.  The 
first  business  of  these  knights  was  to 
provide  for  such  pilgrims  at  thathospitid, 
and  to  protect  them  firom  injuries  and  in- 
sults upon  the  road.  They  were  insti- 
tuted about  A.D.  1092,  and  wero  yeiy 
much  fiivoored  by  Crodfrev  of  Bouillon 
and  his  successor  Baldwin  king  of  Jeru- 
salem. They  followed  chiefly  St  Austin's 
rule,  and  wore  a  black  habit  with  a  wiiite 
cross  upon  it  They  soon  came  into  En^ 
land,  and  had  a  house  built  for  them  m 
London  AJD.  1100;  and  firom  a  poor  and 
mean  beginning  obtained  so  great  wealth, 
hoDoun,  and  exemptions,  that  their  Snpe- 
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nor  iiere  in  England  was  the  first  la^- 
baitn,  and  had  a  Mat  among  the  lords  in 
parisnnent ;  and  some  of  their  priyilms 
wire  extended  even  to  their  tenants.  Tlie 
order  was  suppressed  in  England. 

There  were  also  sisters  of  this  order,  of 
which  one  house  only  existed  in  Englsmd, 
at  BacUand  in  Somersetshire. 

Upon  many  of  their  manors  and  estates 
in  the  country  the  Knights  Hospitallers 
placed  small  societies  of  their  brethren, 
under  the  gorenmient  of  a  commander. 
These  were  allowed  proper  maintenance 
out  of  the  rerennes  under  their  care,  and 
accounted  for  the  remainder  to  the  grand 
prior  at  London.  Such  sodeties  were  in 
consequence  called  Commanderiea.  What 
were  conmianderies  with  the  Hos^tallers 
were  called  Preceptories  by  the  Templars, 
thou^  the  latter  term  was  in  use  with 
both  orders. 

The  Knights  Hospitallers  had  sereral 
other  desigoations.  They  were  at  first 
called  Knights  of  St  John  of  Jerusalem ; 
afterwards,  fh>m  their  fresh  place  of  set- 
tlement. Knights  of  Rhodes ;  and  after  the 
loss  of  that  island,  a.ix  1522,  Knights  of 
Malta,  firom  the  idand  which  had  been 
bestowed  upon  them  by  the  emperor 
Charles  V.  (Tanner,  Notit.  JUinuuL,^  edit 
Nasmith,  pnef.  p.  xt.  ;  Newcourt,  Benert. 
EeeUt.,  T<d.  L  p.  530;  ii.  p.  199 ;  Dug- 
dale^  Momuticom  AjtgHeamam^  new  edit, 
▼ol.  vi.  p.  786.) 

HOSPITALS.     [Schools  or  Msm- 

CIMB.] 

HOTCHPOT.  [STATvns  or  Dibtri- 
Bimoira.1 

HOUSEBREAKING  AND  BUR- 
GLARY. The  deriration  of  the  word 
burglarf  is  quite  uncertain.  By  some 
writers  it  is  supjposed  to  haTe  been  intro- 
duced by  the  Saxons,  and  to  be  com- 
pounded of  burg,  a  castle  or  house,  and 
lamm  or  kuro,  a  thief.  But  Spelman 
conceives  that  the  term  was  introduced 
into  the  eriminal  law  of  England  from 
Norman^,  and  says  that  he  finds  no 
traces  of  It  among  the  Saxons.  (Spelman, 
OUmaary, "  Burghuria,"  **  Hameseeken.)" 
The  offence  of  buivlary  at  common  law 
is  defined  to  be  **a  brealdng  and  entering 
the  dwdlinp-house  of  another  in  the 
nlf^  with  mtent  to  commit  some  felony 
within  the  same,  whether  such  fielonious 
iotem  be  executed  or  nof^By  1  Vict. 


c.  86,  "  night-time"  is  declared  to  be  from 
nine  o'clock  in  the  evening  till  six  o'clock 
the  next  mominf.  By  dwelling-house 
is  meant  the  actual  and  personal  residence 
of  a  man.  Breaking  within  the  **  curti- 
lage" of  a  dwelling-noose  and  stealing  is 
a  different  offence.  If  a  dwelling-house 
is  feloniously  entered  at  any  other  time 
than  in  the  night-time,  the  offence  is 
simply  house-brnkinff.  Burslary  is  now 
only  punishable  with  death  when  violence 
is  used :  in  other  cases  the  punishment  is 
transportation  for  life  or  for  not  less  than 
ten  years,  or  imprisonment  for  a  term  not 
exceeding  three  ^ears.  Steeling  in  a 
dwelling-house,  with  menace  or  threat,  is 
felony,  and  punishable  with  transportap 
tion  for  not  exceeding  fifteen  years  not 
less  than  ten  years,  or  imprisonment  for 
not  exceeding  three  years.  In  both  cases 
principals  in  the  second  degree  and  every 
accessory  before  the  fiict  are  liable  to  the 
same  punishment  as  the  principal  in  the 
first  degree.  The  punishment  of  every 
accessory  after  the  fiu:t  (except  only  a 
receiver  of  stolen  proper^)  is  imprison- 
ment for  not  exceeding  two  years. 

Committed  fiw  burglary  in  England 
and  Wales  in  the  five  years  fh>m  1835 
to  1839,  1657;  in  the  five  years  tnm 
1840  to  1844,  2873.  In  1837  the  capital 
punishment  for  burglary  was  abolished* 
except  in  case  of  burslary  attended  with 
violence  to  persons.  The  number  of  per- 
sons committed  for  burglary  under  cir- 
cumstances of  violence  was  84  in  the 
seven  years  ending  1844. 

Committed  for  house-breaking  in  the 
five  years  ending  1839,  2326 ;  in  the  en-' 
suing  five  years,  3212. 

The  number  of  persons  committed'  for 
breaking  within  the  curtilage  of  dwdling- 
houses  and  stealing  was  401  in  the  first 
five  and  405  in  the  second  five  of  the  ten 
^ears  from  1835  to  1844.  The  increase 
in  tiie  committals  for  burglary  and  house- 
breaking was  54  per  cent  on  a  compa- 
rison of  these  two  periods. 

HUDSON'S  BAY  COMPANY  AND 
THE  FUR  TRADE.  In  tiie  axth  cen- 
tury the  skins  of  sables  were  brought  for 
sale  from  the  confines  of  the  Arctic 
Ocean  to  Rome,  through  the  intervention 
of  many  different  hands,  so  that  the  ulti- 
mate cost  to  the  consumer  was  very 
great    For  several  centuries  after  that 
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time  fiire  ooold  not  haTe  become  at  all 
oommon  in  western  Europe.  Marco  Polo 
mentions  ab  a  matter  of  curiosity  in  1252, 
that  he  found  the  tents  of  the  Khan  of 
Tartary  lined  with  the  skins  of  ermines 
and  sables  wluch  were  brought  from 
countries  far  north,  from  the  land  of 
darlwieai.  But  in*  less  than  a  century 
fh>m  that  time  the  fashion  of  wearing 
fiirs  must  have  become  prevalent  in  Eng- 
land, for  in  1337  Edward  the  Third 
ordered  that  all  persons  amon^  his  sub* 
iects  should  be  prohibited  their  use  un- 
less they  could  spend  one  hundred  pounds 
a  year.  The  furs  then  brought  to  Eng^ 
land  were  fiimished  by  the  traders  of 
Italy,  who  procured  them  fh)m  the  north 
of  Asia. 

The  fur  trade  was  taken  up  by  the 
French  colonists  of  Canada  very  soon 
after  their  first  settlement  on  the  St. 
Lawrence,  and  the  traders  at  first  made 
very  great  profits.  The  animals  soon 
became  scarce  in  the  neighbourhood  of 
the  European  settlements,  uid  the  Indians 
were  obliged  to  extend  the  range  of  their 
hunting  expeditions,  in  which  they  were 
fi:equenUy  accompanied  by  one  or  other 
of  the  French  dealers,  whose  object  it 
was  to  encourage  a  greater  number  of 
Indians  to  engage  in  the  pursuit  and  to 
bring  their  peltries,  as  the  unprepared 
skins  are  called,  to  the  Europeui  setUe- 
ments.  When  the  hunting  season  was 
over  the  Indians  came  down  the  Ottawa 
in  their  canoes  with  the  produce  of  the 
chase,  and  encamped  outside  the  town  of 
Montreal,  where  a  kind  of  fitir  was  held 
until  the  fiirs  were  all  exchanged  for 
trinkets,  knives,  hatchets,  ketUes,  blan- 
kets, coarse  cloths,  and  other  articles 
siuted  to  their  wants,  induding  arms  and 
ammunition.  A  large  part  of  the  value 
was  usually  paid  to  the  Indians  in  the 
form  of  ardent  spirits,  and  scenes  of  riot 
and  confusion  were  oonsequenUy  of  fre- 
quent occurrence. 

The  next  stage  of  the  Canadian  fur 
trade  was  when  some  of  tiie  European 
settlers,  under  the  name  of  Cowreurs  des 
BoU,  or  wood-rangers,  set  out  at  the  pro- 
per season  from  Montreal  in  canoes 
loaded  with  various  articles  considered 
desirable  by  the  Indians,  and  proceeded 
up  the  river  to  the  hunting-grounds. 
iere  they  remained  for  an  indefinite 


time,  sometimes  logger  than  a  year,  car- 
rying on  their  traffic  with  the  Indian 
hunters,  and  when  their  outward  invest- 
ments were  exhausted,  they  returned,  their 
canoes  in  general  loaded  with  packs  of 
beaver-skins  and  other  valuable  peltries. 
While  engaged  in  these  expeditions  some 
of  them  adopted  the  habits  of  the  tribe 
with  whom  they  were  associated,  and 
formed  connexions  with  the  Indian  wo- 
men. This  trade  was  for  some  time  ex- 
tremely nrofitable ;  the  men  by  whom  it 
was  conducted,  the  Cottreurs  de$  Boim, 
were  usually  without  capital,  and  their 
investments  of  European  goods  were 
furnished  by  the  storekeeoers  of  Mont- 
real, who  drew  at  least  their  full  pro- 
portion of  profit  from  the  adventure.  The 
return  car^  was  generally  more  valuable 
than  the  mvestments,  in  the  pro])ortion 
of  six  to  one.  Thus  where  toe  invest- 
ment amounted  to  one  thousand  dollars, 
and  the  peltries  returned  sold  for  six 
thousand,  the  storekeeper  first  repud  him- 
self the  ori^nal  outlay,  and  usually  se- 
cured for  himself  an  equal  amount  for 
interest  and  commissions,  after  which  the 
remaining  four  thousand  dcdlars  were 
divided  between  himself  and  the  Coureur 
des  Bois. 

The  Hudson's  Bay  Company,  esta- 
blished with  the  express  object  of  procur- 
ing furs,  was  chartered  by  Charles  II.  in 
1 670.  This  association  founded  several  es- 
tablishments in  America,  and  hasever  since 
prosecuted  the  trade  under  the  direction 
of  a  governor,  deputy-governor,  and  a  com- 
mittee of  management  chosen  from  among 
the  proprietors  of  the  joint-stock,  and 
resident  in  London.  By  this  charter  the 
Company  obtained,  as  absolute  lords  and 
proprietors,  all  the  lands  on  the  coasts  and 
confines  of  the  seas,  Ues,  and  rivers 
within  the  Hudson's  Straits,  not  aetually 
possessed  by  the  subjects  of  any  other 
prince  or  state,  and  the  exclusive  right  of 
trading  with  the  Indians.  Persons  who 
intruded  on  the  Comrany's  privil^es 
were  to  forfeit  merchandise  and  ship,  one 
half  to  the  Crown  and  one-half  to  the 
Company.  In  1749  the  Hudson's  Bay 
Company  had  only  four  forts,  occupied 
by  120  men,  and  they  were  threatened 
with  the  deprivation  of  their  charter  from 
non-user.  Their  exports  for  the  ten  pre- 
ceding years  had  amounted  to  86,000/.; 


HUDSON^  BAT  COMPANY.     [  96  ]    HUDSON'S  BAY  COfifPANY. 


thar  cflabliduiie&t  ezpeoses  and  man- 
agement to  157,OOOt,  their  importB  to 
aboat  280,000/. ;  and  their  net  profit  was 
estimated  at  about  8000/.  a  year.  At  this 
time  the  Taloe  of  the  fhrs  imported  fr6m 
CSsmda  into  Boohelle  amounted  to 
1S0,000/. 

The  charter  of  the  Hudson's  Bay  Com- 
pany did  not  extend  to  Canada,  which  in 
1670  belonged  to  France,  and  when  Ca- 
nada was  ceded  to  England  in  1763,  a 
vast  region  was  opened  to  the  fur  traders 
without  a  Hcenee.  In  1783  various  asso- 
ciations  and  a  number  of  individuals  were 
combined  into  one  great  body,  the  North- 
West  Fur  Company.  A  most  interesting 
aeoount  of  this  association  is  given  in  Mr. 
Washington  Irving's  *  Astoria.'  This 
coBipany  consisted  of  twenty-three  share- 
faolderB,  or  partners,  comprising  some  of 
the  most  wealthy  and  influential  British 
aelderB  in  Canada,  and  employed  about 
2000  persons  as  clerks,  guides,  interpre- 
ters, ind  boatmen,  or  voyageun^  who  were 
dastributed  over  Uie  fhoe  of  the  country. 
Such  of  the  shareholders  as  took  an  active 
fui  wtre  etXLed.  agents ;  some  of  them  re- 
aided  at  the  difierent  ports  established  by 
the  Company  in  the  Indian  territory,  and 
otbers  at  Quebec  and  Montreal,  where 
cadi  attended  to  the  affiurs  of  the  aaso- 
ciatton.  These  active  partners  met  once 
in  every  year  at  Fort  William,  one  of 
their  stations  near  the  Grand  Portage  on 
Lake  Superior,  in  order  to  discuss  the 
a&irs  of  the  Company,  and  agree  upon 
plans  for  the  ftiture.  The  young  men 
who  were  employed  as  clerks  were,  for 
the  most  pait,  the  younger  members  of 
lespectable  fionilies  in  Scotland,  who 
were  willmg  to  undergo  the  hardships 
and  privations  accompanying  a  residence 
far  some  years  in  mese  countries,  that 
they  might  lecure  the  advantage  of  suc- 
eeeding  in  turn  to  a  share  of  me  profits 
of  the  undertaking,  the  partners,  as  others 
died  or  retired,  bang  taken  from  among 
those  who,  as  dern,  had  acquired  the 
experience  necessary  for  the  management 
of  the  business.  About  1806  the  hunters 
of  the  North- West  Company  are  supposed 
to  have  first  crossed  the  Rocky  Mountains 
and  to  have  established  posts  on  the 
northern  h&ui-waters  of  the  Columbia. 
In  1813  the  Company  bought  A^oria,  on 
the  Colombia  Biver,  which  Mr.  Astor,  of 


New  York,  and  his  other  partners,  were 
induced  to  relinquish  in  consequence  of 
the  war  between  Great  Britain  and  the 
United  States.  The  activity  of  the  North- 
west Company  at  length  roused  the  Hud- 
son's Bay  Company.  In  1812  the  lat- 
ter Company  exercised  for  the  first  time 
its  rights  to  colonize,  b^  sellinff  a  tract 
of  land  on  Lake  Winmpeg  and  the  Red 
River  to  Lord  Selkirk,  who  introduced  a 
coDsiderable  number  of  persons  from 
Scotland.  An  open  war  was  carried  on 
by  the  partisans  of  the  North-West  Com- 
pany for  some  years  against  the  Hudson's 
bay  Company.  They  attacked  posts, 
drove  away  the  inhabitants  by  force,  or 
waylaid  or  destroyed  them.  In  1814  the 
Red  River  settlement  was  the  object  of 
attack,  and  after  a  war  of  two  years  the 
governor,  Mr.  Semple,  with  some  others* 
were  massacred,  and  the  survivors  were 
driven  away.  In  1821  this  unfortunate 
state  of  things  was  fortunately  put  an  end 
to  by  the  union  of  the  rival  companies, 
and  the  trade  has  since  been  prosecuted 
peacefully  and  successfully. 

To  prevent  in  future  the  evils  of  irre- 
gular occupation  of  the  Hudson's  Bay 
Company  by  private  adventarers,  an  act 
(1  &  2  Geo.  IV.  c.  66)  was  passed,  the 
preamble  of  which  recites  that  the  ani- 
mosities and  feuds  of  the  Hudson's  Bay 
and  North-West  Companies  had  for  man v 
years  past  kept  the  interior  of  North 
America  in  a  disturbed  state,  and  it  was 
then  enacted  that  it  shall  be  lawful  for  his 
n^iesty  to  give  licence  to  any  company 
or  persons  for  the  exclusive  privilege  of 
trading  with  the  Indians  in  any  part  of 
North  America,  not  being  part  of  the  ter- 
ritories of  the  Hudson's  Bay  Company, 
or  of  any  of  his  majesty's  provinces,  or  of 
territories  belonging  to  the  United  States. 
The  act  then  gives  to  the  courts  Oa  Upper 
Canada  civil  jurisdiction  over  every  part 
of  North  America  not  within  the  existing 
British  colonies  and  not  subject  to  any 
civil  government  of  the  United  States. 
Under  this  act  his  nugesty  is  enabled  to 
appoint  justices  of  the  peace  within  the 
territories  of  the  Company,  and  to  give 
them  civil  and  penal  jurisdiction  not  ex- 
tending in  civil  suits  beyond  200/.,  or  in 
penal  cases  to  death  or  transporuition. 
When  the  case  is  met  by  this  limitation, 
it  is  reserved  for  the  courts  of  Western 
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(Upper)  Canada.  The  licenoea  which 
have  been  granted  in  piusiianoe  of  thia 
act  hare  hSea  granted  to  the  Hudson's 
Btij  Company.  The  terms  are,  that  the 
Company  shall  provide  for  the  execution 
of  civil  and  criminal  processes  over  their 
senrants,  and  that  the  roles  for  condact- 
ing  the  Indian  trade  shall  be  submitted 
to  the  Crown,  and  be  of  such  a  nature  as 
is  calculated  to  diminish  or  prevent  the 
sale  of  spirituous  liquors  to  the  Indians, 
and  tena  to  their  moral  and  religious  im- 
provement The  Company  have  esta- 
blished missions  and  sdiools  in  various 
parts  of  their  territories.  The  right  of 
the  crown  to  establish  any  colony  within 
the  territories  assigned  to  the  Company  is 
reserved,  and  also  the  right  of  annexing 
any  part  of  such  territories  to  any  ex- 
istmg  colony. 

.  In  the  old  territories  of  the  Hudson's 
Bay  Company,  comprehended  under  the 
charter  of  1670,  the  Company  are  lords 
of  the  soil  and  can  sell  their  lands ;  but 
in  the  parts  over  which  they  have  acauired 
iurisdicdon  at  a  more  recent  perioa  they 
have  no  power  to  hold  lands. 

The  posts  of  the  Company  stretch  from 
the  Frosen  Ocean  and  Hudson's  Bay  to 
the  Pacific  on  the  west,  the  Columbia 
River  on  the  south,  and  the  Atlantic  on 
the  east  This  vast  territory  is  divided 
into  four  ^tricts,  the  Northern,  Southern, 
Columbian,  and  Montreal  Departments, 
in  which  there  are  136  establishments. 
Between  the  Rocky  Mountains  and  the 
Pacific  there  are  six  permanent  establish- 
ments on  the  coasts  and  sixteen  in  the  in- 
terior country  ;  and  the  Company  main- 
tain mx  armed  vessels  on  the  coast,  one  of 
which  is  a  steam-vessel.  The  '^  posts"  are 
described  as  stockades  with  wooden  bas- 
tions, and  they  will  accommodate  thirty  or 
forty  persons,  but  the  number  of  occupants 
is  usually  only  four  or  five.  The  enumera- 
tioQ  of  the  distances  between  some  of  these 
posts  will  give  some  idea  of  the  vast  ex- 
tent of  country  in  which  the  partners  and 
servants  of  the  Hudson's  Bay  Company 
carry  on  their  operations.  From  Fort 
William  on  Lake  Superior,  to  Cumber- 
land House  on  the  main  branch  of  the 
Saskatchewan  river,  b  1018  miles;  from 
Cumberland  House  to  Fort  Chepewyan 
on  Lake  Athabasca  is  840  miles ;  thence 
to  F<»t  Resolution  on  Great  Slave  Lake 


is  240  miles.  The  Mackenzie  river  flows 
out  of  this  lake,  and  there  are  three  forts 
on  it:  the  first  is  Fort  Simpson,  338 
miles  from  Fort  Resolution;  Fort  Nor- 
man, 236  miles  lower  down;  and  Fort 
Good  Hope,  312  miles  below  Fort  Nor* 
man,  which  is  the  most  northerly  of  Uie 
Hudson's  Bay  Company's  forti,  is  380O 
miles  from  Montreal.  Vet  the  clerks  in 
charge  of  these  establishments  look  upon 
each  other  as  neighbours.  Fort  Van- 
couver, about  ninety  miles  from  ,the 
mouth  of  the  Columbia  river,  is  the 
largest  of  the  Company's  forts.  It  com- 
pirises  an  area  of  four  acres,  a  village  of 
sixty  houses,  stores,  milU,  and  workshops. 
A  farm  of  3000  acres  forms  a  part  of  this 
establishment  '  The  Company  have,  in 
fact,  several  fiirms  in  this  quarter,  and 
grain  and  cattle  are  raised  in  large  quan- 
tities for  the  use  of  the  Company's  ser- 
vants and  the  supply  of  the  Russian- 
American  settlements  with  provisions. 
Wool,  hides,  and  tallow  are  exported  to 
England.  The  terms  of  their  diarter  do 
not  permit  the  Hudson's  Bav  Company  to 
embark  their  capital  in  trade,  and  a  sub- 
ordinate Compmiy  has  therefore  been 
formed,  the  members  and  officers  of 
which  belong  to  the  Hudson's  Bay  Com- 
pany, while  the  capital  employed  is  their 
own.  At  the  colony  on  Uie  Red  River 
the  population  exceeds  5000,  and  there  is 
a  Roman  Catholic  bishop. 

The  number  of  persons  in  the  employ 
of  the  Hudson's  Bay  Company  in  NortL 
America,  on  the  Ist  of  June,  1844>  was 
1212.  In  1837  the  Company's  service 
consisted  of  25  chief  fiictors,  27  chief 
traders,  152  clerks,  and  about  120O 
regular  servants,  besides  boatmen  and 
hunters  occasionally  employed.  Many 
young  men  of  superior  education  and 
of  respectable  fiimily  are  in  the  service 
of  the  Company.  *'If  Uiey  conduct 
themselves  well  as  clerks,  they  are  pro- 
moted and  become  traders,  and  aner- 
wards  Actors.  The  chief  Actors  and 
chief  traders,  as  they  are  called,  partici- 

re  in  the  profits."  (Evidence  of  Sir 
H.  Felly,  Governor  of  the  Hudson's 
Bay  Company.)  The  administratian  of 
the  Company  has  been  highly  beneficial  to 
the  people  within  its  territories.  '•  In  all 
the  countries,"  says  Mr.  Wyeth,  "  where 
the  Hudson's  Bay  Company  have  exclo- 
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aye  control,  they  are  at  peace  with  the 
Indians,  and. the  Indians  are  at  peace 
amongst  themselTes."  (Territory  of 
Orecon  Report) 

All  the  mrs  collected  by  the  Hudson's 
Bay  Company  are  shipped  to  London; 
some  from  their  &ctorie8  at  York  Fort, 
and  on  Moose  RiTer,  in  Hudson's  Bay ; 
other  portions  from  Montreal,  and  the 
remainder  ftom  Uie  Columbia  River. 
The  ftxrs  taken  in  the  whole  of  the  Ore- 
goo  territory  are  shipped  from  the  Co- 
lumbia. In  1844  the  Company  imported 
from  the  whole  of  their  North  American 
territories  and  hunting-grounds  43S,398 
skins,  of  the  value  of  173,936/. ;  of  which 
Oregon  furnished  61,365  skins,  '^ued  at 
43,571/.  In  1845  their  importations  fh>m 
Oregon  have  been  57,628  skins,  valued  at 
56,749/.     {Edinbuiyh  Review,  No.  165.) 

The  tax  sales  or  the  Hudson's  Bay 
Comoany  are  held  every  year  in  the 
montn  of  March,  and  being  of  great 
magnitude,  they  attract  many  foreign 
merchants  to  Londtm.  The  purchases 
of  these  foreigners  are  chiefly  sent  to  the 
great  fkir  in  Leipzig,  whence  the  fhrs  are 
distributed  to  all  parts  of  the  continent 
of  Europe. 

The  fm  trade  is  prosecuted  in  the 
north-western  territories  of  the  United 
States  by  an  association  called  the  North 
American  Fur  Company,  the  principal 
managers  of  which  reside  at  New  York. 
The  chief  station  of  this  company  is 
Michilimackinac,  to  whidi  are  brought 
all  the  peltries  collected  at  the  other  ports 
of  the  Mississippi,  Missouri,  and  Yellow- 
stone rivers,  and  through  the  great  range 
of  coun^  extending  thence  to  the  Rocky 
Monntuns.  This  Company  employs 
steam-boats  for  ascending  the  nvers, 
wluch  penetrate  with  ease  to  regions 
which  could  formerly  be  explored  only 
through  the  most  painflil  exertions  in 
keel-boats  and  barges,  or  by  small  parties 
on  horseback  or  on  foot 

The  ermine,  called  by  way  of  pre- 
eminence "  the  precious  ermine,"  is  found 
almost  exclusively  in  the  cold  regions  of 
Europe  and  Asia.  The  stoat  (wldch  in 
fnxX  is  identical  with  the  ermine),  but  the 
fur  of  which  is  ffreatly  inferior  to  that  of 
the  European  and  Asiatic  animal,  is  found 
in  North  America.  The  fur  of  the  ermine 
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is  of  a  pure  whiteness  throughout,  with 
the  exception  of  the  tip  of  the  tail,  which 
is  black;  and  the  spotted  appearance  of 
ermine  skins,  by  which  they  are  pecu- 
liarly known,  b  produced  by  ftstening 
these  black  tips  at  intervals  on  the  skins. 
The  animal  is  fh>m  14  to  16  inches  long 
from  the  nose  to  the  tip  of  the  tail,  the 
body  being  fh>m  10  to  12  inches  long. 
The  best  fur  is  yielded  by  the  oldest 
animals.  They  are  taken  by  snares  and 
in  traps,  and  are  sometimes  shot,  while 
running,  with  blunt  arrows.  The  sable 
is  a  native  of  Northern  Europe  and 
Siberia.  The  skins  of  best  quality  are 
procured  by  the  Samoieds,  and  in  Yakutsk, 
kamtchat]ca,and  Russian  Lapland:  those 
of  the  darkest  colour  are  tne  most  es- 
teemed. The  leuffth  of  the  sable  is  from 
18  to  20  inches.  It  has  been  considered 
by  some  naturalists  a  variety  of  the  pine- 
marten.  Martens  are  found  in  North 
America  as  well  as  in  Northern  Asia  and 
the  mountains  of  Kamtchatka :  the  Ameri- 
can skins  are  generally  the  least  valued, 
but  many  among  them  are  rich  and  of  a 
beautiful  dark-brown  olive  colour.  The 
fiery  fox,  so  called  frtmi  its  brilliant  red 
colour,  is  taken  near  the  north-eastern 
coast  of  Asia,  and  its  fur  is  much  valued, 
both  for  its  colour  and  fineness,  in  that 
quarter  of  the  world.  Nutria  skins  are 
obtained  from  South  America,  and  the 
greater  part  of  the  importations  in  this 
country  come  from  the  states  of  the  Rio 
de  la  Plata.  These  skins  are  of  recent 
introduction,  having  first  become  an  ar- 
ticle of  commerce  in  1810 :  the  fur  is 
chiefly  used  by  hat-manufrcturers,  as  a 
substitute  fbr  beaver.  SeapOtter  skins 
were  first  sought  fbr  their  fur  in  the 
early  part  of  the  eighteenth  century,  when 
they  were  brought  to  Western  JSurome 
from  the  Aleutian  and  Kurile  Islands, 
where,  as  well  as  in  Behring's  Island, 
Kamtchatika,  and  the  neighbourinj;  Ame- 
rican shores,  sea<ytterB  are  found  m  great 
numbers.  The  fur  of  the  young  animal 
b  of  a  beautifbl  brown  colour,  but  when 
older  the  oolour  becomes  jet-black.  The 
fur  b  extremely  fine,  soft,  and  close,  and 
bears  a  silky  gloss.  Towards  the  dose 
of  the  eighteenth  century  ftirs  had  become 
exceedingly  scarce  in  Siberia,  and  it  be- 
came necessary  to  look  to  fresh  sources 
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for  the  mxppky  of  China  and  other  Anatic 
oonntries.  It  was  about  the  year.  1780 
that  aeaH»tfeer  Bkins  were  first  carried  to 
China,  where  they  realised  such  high 
prices' as  greatly  to  stimnlate  thesearoh 
»xr  them.  With  this  Tiew  several  ezpedi- 
tioDS  were  made  from  the  United  States 
and  from  England  to  the  northern  islands 
of  the  Pacific  and  to  Nootka  Sound,  as 
well  as  to  the  north-west  coast  of  Azne- 
irica.  The  Russians  then  held  and  still 
|iold  the  tract  of  ooontry  most  fiivourable 
for  this  purpose,  bat  the  trading  ships 
which  mqoent  the  coast  are  enabled  to 
mocare  these  skins  from  the  Indians, 
ror^eals  are  found  in  great  numbers  in 
the  colder  latitudes  of  the  southern  hemi- 
sphere. South  Greorgia,  in  55°  S.  lat, 
was  explored  hj  C^taan  Cook  in  1771, 
and  immediately  thereafter  was  resorted 
to  by  the  colonists  of  British  America, 
who  conveyed  great  numbers  of  seal  skins 
thence  to  China,  where  yery  high  prices 
were  obtained.  The  South  Shetland  Is- 
lands, in  63^  S.  lat,  were  greatly  resorted 
to  by  seals,  and  soon  after  the  discovery 
<^  these  idands  in  1818,  great  numbers 
were  taken :  in  1821  and  1822  the  num- 
b^  of  seal  skins  taken  on  these  islands 
alone  amounted  to  320,000.  Owins  to 
the  system  of  extermination  pursued  by 
the  hunters,  these  animals  are  now  almost 
extinct  in  all  these  islands,  and  the  trade 
ibr  a  time  at  least  has  ceased.  The  seal- 
fishery,  or  hunting,  in  the  Lobos  Islands, 
is  placed  under  restrictive  regulations  by 
the  government  of  Montevideo,  and  by 
this  means  the  supply  of  *n«miti»  upon 
them  is  kept  pretty  r^nlar. 

Bears  of  various  kinds  and  colours, 
many  varieties  of  foxes,  beavers,  racoons, 
badgers,  minks,  lynxes,  musk-rats,  rab- 
bits, hares,  and  squirrels,  are  procured  in 
North  America.  Of  all  the  American 
varieties,  the  flir  of  the  black  fox,  some- 
times cslled  the  silver  fox,  is  the  most 
valuable ;  next  to  that  in  value  is  the  fixr 
of  the  red  fox,  whidi  is  exported  to  China, 
where  it  is  used  for  trimmings,  linmgs, 
and  robes,  which  are  ornamented  in  spots 
or  waves  witii  the  black  fur  of  the  paws 
of  the  same  animal.  The  fur  of  the  sil- 
vertex  is  also  highly  esteemed.  This  is 
a  scarce  animal,  ixinabitins  the  woody 
country  below  the  fills  of  ube  Columbia 


river.  It  has  lon^  thick  ihr  of  a  de< 
lead  colour,  intermm^ed  with  long  hail 
white  at  the  top,  formine  a  lustrous  silvei 
grey,  whence  ue  aninuu  derives  its  nam^ 
The  hides  of  bisons  (improperly  calle 
buffidoes),  of  the  sheep  of  the  Hock: 
Mountains,  and  of  various  kinds  of  deei 
form  part  of  the  fur  trade  of  North  Am< 
rica;  and  sometimes  the  skin  of  the  wbil 
Arctic  fox  and  of  the  Polar  bear  are  foom 
in  the  packs  brought  to  the  Enropeaj 
traders  by  the  most  northern  trib^  c 
Indians. 

There  is  but  one  species  of  fur  whicl 
is  peculiar  to  England,  the  silver-tippet 
rabbit  of  Lincolnshire.  The  colour  o 
the  fur  is  grey  of  different  shades,  mixe< 
with  longer  hairs  tipped  with  white 
This  frir  is  but  little  used  in  England 
but  meets  a  ready  sale  in  Russia  an4 
China ;  the  dark-coloured  skins  are  pre 
ferred  in  the  former  country,  and  th< 
lid^ter-coloored  in  China. 

The  number  of  skins  imported  into  thii 
country  in  1843  was  as  follows :— 


Imported. 
No. 

iiome  Vyon 
lamption^ 

Bear  . 

11,640 

l,23i 

Beaver 

49,688 

52,04 « 

Cat    . 

5,430 

1,99S 

Coney 

60,655 

63,273 

Deer  . 

.      175,804 

79,26^ 

Ermine 

.      105,847 

89,07^ 

Fitch 

174,308 

173,44£ 

Fox    . 

80,927 

4,12C 

Goat  . 

512,287 

337,068 

Kid,  in  the  hair 

92,716 

54,74^ 

dressed 

446,372 

444,071 

Lamb,  undressed 

.   1,288,902 

1,332,40C 

tanned,  &c 

.        10,391 

7,34fi 

Lynx 
Marten 

9,853 

6,273 

.      208,881 

182,515 

Mink 

.      139,156 

88,934 

Musquash    . 

865,337 

1,045,713 

Nutria 

.      836,725 

560,046 

Otter 

17,825 

145 

Racoon 

381,049 

57,556 

Sheep 

.      421,390 

348,809 

Squirrel  or  Calaba 

T  1,987,965 

1,872,594 

Seal    . 

.      772,695 

771,388 

HUE  AND  CB 

T  was  the  old  common- 

law  process  of  po 

irsuing  with  honi  and 

voice  all  felons  an 

d  such  as  had  danger- 

onsly  wounded  an 

other. 
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TluNi^  the  term  has  in  a  great  mea- 
sure fiJlen  into  disuse^  the  process  is  still 
recognised  by  the  law  of  England  as  a 
means  of  arresting  felons  withoat  the 
warrant  of  a  justice  of  the  peace.  Hue 
and  cry  may  be  raised  either  by  the  pre- 
cept of  a  JQstioe  of  the  peace,  or  by  a  pri- 
vate person  who  knows  of  the  felony; 
who  siionld  acquaint  the  constable  of  the 
▼ill  with  the  circumstances  and  the  penon 
of  the  felon:  though,  if  the  constable  is 
i^bsent,  hue  and  cry  may  be  made  without 
Iioenoe.  When  hue  and  cry  is  raised,  all 
persona,  as  well  oxistables  as  others^  are 
bound  to  join  in  the  pursuit  and  assist  in 
the  capture  of  the  felon.  A  constable 
also  who  has  a  warrant  against  a  felon 
may  follow  him  by  hue  and  cry  into  a 
di^rent  county  from  that  in  which  the 
warrant  was  granted,  withoat  having  the 
warrant  backed.  The  pursuers  are  justi- 
fied in  breaking  the  outer  door  of  the 
house  where  the  offender  actually  is,  and 
are  not  liable  to  any  punishment  or  suit 
if  it  should  appear  that  the  hue  and  cry 
was  improperly  raised,  but  the  person 
raising  the  hue  and  eiy  wantonfy  and 
maliciously  may  be  severely  punished  as 
a  disturber  of  the  public  peace.  (Black- 
stone^  Cam.;  Stephens,  Criminal  Law,) 

A  printed  sheet  called  the  *Hne  and 
Cry* »  issued  three  times  a  week  from 
the  Police  Court,  Bow-street,  which  con- 
tains descriptioDS  of  propert)r  stolen,  no- 
tices of  robberies,  and  descriptions  of  sol- 
diers who  have  deserted.  Copies  of  this 
paper  are  sent  to  thepolice  offices  through- 
out the  country.  The  *  Hue  and  Cry*  is 
published  at  the  expense  of  the  Home 
Office,  and  costs  about  1200/.  a  year. 

HUNDRED.^  rSHiRE.! 

HUNDRED     COURT.       [Courts; 


HUSBAND.    [Wife.] 
HYPOTHECATION.     [Mortoage; 
Plsdoe.] 


IDIOT.    [Lunatic] 
IGNORAMUa    [Inmctmeht.] 
ILLEGAL  CONTRACT.    [Public 
Power.] 
ILLEGITIMACY.    [Bastabd.] 


IMPEACHMENT.     [Attaihbeb.] 
IMPERIAL   CHAMBER.      [Aulic 

Chambeb.] 
IMPORTS  AND  EXPORTS.    JBa^ 

UlNCe  or  Trade  ;   Demand  and  Suf- 

PLY.] 

IMPRESSMENT.    [Seamen.] 

IMPROPRIATE  RECTORY.  [Be- 
nefice, p.  341.] 

IMPROPRIATION.    PBenefice.] 

IMPROPRIETOR.  [Benefice,  p. 
342.] 

INCLOSURE.  The  term  Indosure 
is  applied  to  the  inclosing  and  nirtition- 
ing  of  lands  in  Englimd  ana  .Wales, 
wmch  are  comprehended  under  the  gene- 
ral name  of  Commons  or  Common  Lands. 
A  knowledge  of  the  present  condition  of 
the  lands  comprehended  under  this  term 
enables  us  to  n>rm  a  better  estimate  of  the 
state  of  agriculture  in  England  and  its 
capabilities  of  improvement  We  thus 
learn  also  what  was  the  general  condition 
of  the  lands  in  England  before  inclosures 
were  made. 

It  is  necessary  to  define  the  terms 
Conmions,  and  Commonable  and  Inter- 
mixed Lands.  Commons  or  Common 
Lands  are  lands  in  a  state  of  nature  or 
waste,  of  which  individuals  have  not  the 
severalty.  Commonable  Lands  are  tiiose 
lands  which  during  a  part  of  the  year 
are  in  severalty,  that  is,  occupied  seve- 
rally by  individuids  as  thdr  own,  to  the  ex- 
clusion for  the  time  of  other  people.  The 
amount  of  common  land  in  Ekigland  is 
not  known,  but  it  is  conjectnred  tibuat  it 
may  be  about  8,000,000  of  acres:  the 
total  area  of  England  and  Wales  is  sup- 
posed to^be  about  37,000,000  acres. 

The  amount  of  conmionable  and  inter- 
mixed lands  is  not  known.  The  nature 
of  these  commonable  and  intermixed 
lands  may  be  collected  from  the  follow- 
ing instances.  *<  There  are  many  parishes 
in  the  kingdom  that  consist  altogether 
of  intermixed  or  commonable  hmds; 
there  are  others  in  which  there  is  a  great 
intermixture  of  common  land  with  Uie 
commonable  and  intermixed  land.  The 
township  of  Barmby  on  the  Marsh  in 
Yorkshire  contains  1692  acres.  There  axe 
1152  pieces  of  open  land,  which  con- 
tain 1015  acres,  givins  an  average  nze 
of  3  roods  and  23  percSes,  and  there  are 
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352  old  incloeures  oontuning  677  acres. 
In  the  parish  of  Cholsey  in  Berkshire, 
the  total  contents  of  which  are  2381  acres, 
there  are  231 5  pieces  of  open  land,  which 
contain  2327  acres,  giving  an  average 
rize  of  one  acre."  This  open  land  gene- 
rally consists  of  lon^  strips  which  are  so 
narrow  that  it  is  impossible  to  plough 
them  across.  Yet  much  of  this  land  is 
the  best  in  the  kinsdom  for  natural  fer- 
tility, and  is  the  oldest  cultivated  land. 

There  is  great  variety  in  these  com- 
monable lauds ;  but  the^  may  be  divided 
into  three  classes,  exclusive  of  wood-lsuds, 
First,  there  is  open  arable  and  meadow 
land,  which  is  held  and  occupied  by  indi- 
viduals severally  until  the  crop  has  been 
got  in.  After  the  crop  has  beoi  removed, 
that  is,  during  the  autumn  and  winter, 
it  becomes  commonable  to  persons  who 
have  severalty  rights  in  it,  and  they  turn 
on  to  it  their  cattle  without  any  limit,  or 
without  stint,  as  it  is  termed.  Thus  there 
is  a  divided  use  in  these  open  lands :  in- 
dividuals have  the  exclusive  right  to  the 
enjoyment  of  one  or  more  of  these  strips 
of  open  land  for  a  part  of  the  year;  and 
durinj^  another  part  of  the  year  all  these 
individuals  enjoy  this  open  land  in  com- 
mon. Second,  there  is  open  arable  and 
meadow  land  that  is  held  in  severalty 
during  one  part  of  the  year,  like  the  first 
class;  but  siter  the  crop  is  removed,  it  is 
commonable  not  only  to  parties  who  have 
severalty  rights,  but  to  other  classes  of 
individuals :  these  lands  are  generally 
called  Ijimmas  Lands. 

These  commonable  rights  may  belong 
to  a  particular  class,  as  abody  of  freemen, 
or  to  all  landholders.  There  is  great 
variety  in  these  two  classes  as  to  the  seve- 
ralty holdin{i|s  also.  **  There  are  many 
cases  in  which  the  severalty  holding 
varies  year  by  year.  There  are  in  these 
open  lands  what  is  called  a  pane  of  land, 
in  which  there  may  be  40  or  60  different 
lots.  It  is  reported  to  be  a  remnant  of 
an  old  military  custom,  when  on  a  certain 
day  the  best  man  of  the  parish  appeared  to 
take  possession  of  any  lot  that  he  thought 
fit;  if  his  right  was  called  in  question, 
he  had  to  fight  for  it,  and  the  survivor 
took  the  first  lot,  and  so  they  went  on 
through  the  parish.  It  o^n  happens 
liat  in  these  shifUng  severalties  the  occu- 


pier of  lot  oue  this  year  goes  round  the 
whole  of  the  several  lots  in  rotation ;  the 
owner  of  lot  one  this  year  has  lot  two  the 
next,  and  so  on.  When  these  lands  are 
arable  lands,  they  do  not  change  annually, 
but  periodically,  according  to  the  rotation 
of  the  crops.  Then  there  is  the  old  lot 
meadow,  m  which  the  owners  draw  lots 
for  the  choice.  There  are  a  great  va- 
riety of  circumstances  under  which  the 
severalty  ownership  of  these  lands  shifts 
from  time  to  time — but  after  the  severalty 
ownership  has  ceased,  and  after  the  crop 
has  been  removed,  they  all  become  com- 
monable." 

This  is  (Hie  amon^  many  instances  of 
the  existence  of  antient  usages  in  Eng- 
land, which  are  the  same  or  nearly  the 
same  as  the  usages  of  nations  that  we  call 
barbarous.  Tacitus  {GermaniOy  c.  26) 
says  of  die  antient  German  mode  of  agri- 
culture: "The  lands,  in  proportion  to 
the  number  of  cultivators,  are  occupied 
by  all  in  turns,  which  presentiy  they 
divide  among  themselves  aocordmg  to 
their  rank  (merit).  The  extensive  plains 
offer  ikcility  for  division.  They  change 
the  cultivated  fields  yearly ;  and  there  is 
still  a  superfluity  of  land.  The  meaning 
of  Tacitus  is  not  clear.  The  following  pas- 
sa^  in  Csesar's  account  of  the  Uauls 
(vi.  22)  is  more  distinct :  **  They  pay  no 
attention  to  agriculture,  nor  has  any  man 
a  fixed  quantity  of  land  and  boundaries 
of  property:  hut  the  magistrates  annually 
assign  to  the  clans  and  tribes  who  have 
come  together,  as  much  land  as  they  please 
and  where  they  please,and  in  the  next  year 
they  compel  them  to  move  to  another 
spot"  Herodotus  (ii.  1 68)  says  that  each 
member  of  the  military  caste  in  Egypt 
had  a  certain  portion  of  land  assigned  to 
him ;  but  they  enjoyed  the  lands  in  a  ro- 
tation, and  the  same  persons  did  not  con- 
tinue in  the  enjoyment  of  the  same  lands. 
Strabo  (p.  315)  mentions  a  custom 
amongst  the  Dalmatians  of  making  a 
division  of  their  lands  every  eight  years. 

"The  third  class  is  that  of  grazing 
lands,  where  the  rights  of  parties  are  set- 
tied  and  defined,  the  ordinary  stinted 
pasture.  The  commonable  lands  are  sub- 
ject to  very  great  variety  and  peculiarity ; 
for  instance,  in  some  of  these  lands  the 
right  of  grazing  sheep  at  all  belongs  to  a 
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man  called  a  flock-master,  and  he  has  the 
power,  during  certain  months  of  the  year, 
of  taming  his  own  sheep  exdusiyely  on 
aU  the  lands  of  the  parish ;  or,  according 
to  particular  circumstances,  his  right  is 
limited  and  restricted  to  turning  sheep 
upon  a  certain  portion  of  it,with  a  view  to 
^ving  parties  an  opportunity  of  putting 
m  a  wheat  crop.  In  those  parishes  where 
there  is  a  flock-master  wno  has  a  right 
of  depasturing  his  sheep  during  a  certain 
portion  of  the  year  over  all  the  land  of 
the  parish,  it  is  clear  that  no  one  can  sow 
an^  wheat  without  having  made  a  bar- 
gam  with  him  for  shutting  up  his  own 
particular  fields,  or  some  proportion  of 
them." 

**  There  is  a  very  large  extent  of  wood- 
land in  this  kingdom  t£it  is  commonable, 
atrange  to  say,  where  certain  individuals 
hare  a  right  during  the  whole  year  to 
torn  on  stock,  the  owner  of  the  wood  hav- 
ing no  means  of  preserving  his  property 
except  by  shutting  out  other  commoners' 
stock  by  custom  ror  some  two  or  three 
years  after  felling.  There  is  that  right, 
as  also  the  old  right  of  estover,  which  is 
a  very  great  inconvenience,  viz.  where 
parties  have  the  right  of  cutting  house- 
bote, and  plough-bote,  and  fire-bote,  and 
so  on  in  woo£  belonging,  qua  wood,  to 
another  party.  There  is  a  great  deal  of 
land  subject  to  that  ruinous  custom. 
There  are  many  varieties  of  these  com- 
monable lands,  but  these  are  the  most 
prominent  and  remarkable  of  them." 

Under  such  a  system  as  this,  it  is  ob- 
vious that  these  common  fields  mnst  be 
ill  cultivated.  The  intermixed  lands 
cannot  be<  treated  according  to  the  im- 
proved rules  of  good  husbandry.  It  is 
stated  that  the  simple  re-distribution  of 
intermixed  lands,  now  held  in  parcels  so 
incoDvenient  in  form  and  size  as  to  be  in- 
capable of  good  husbandry,  would  in 
many  instances  raise  the  fee-simple  value 
of  the  lands  firom  15j.  or  17s.  an  acre  to 

aos. 

It  is  the  opinion  of  witnesses  examined 
beibre  the  parliamentary  committee  of 
1844,  on  Commons'  Inclosures,  that  ju- 
dicions  indosure  would  make  a  large 
portion  of  common  lands  much  more  pro- 
ductive. At  present  open  arable  lands 
are  so  intermixed  that  efliBctnal  drainage 


is  nearly  impossible.  One  witness  says : 
**  I  have  had  occanon  to  go  over  two 
small  properties,  about  150  acres  each ; 
one  I  found  in  301  different  pieces,  and 
the  other  in  a  little  more  than  a  hundred. 
I  mention  this  to  show  how  the  lands 
are  frequently  intermixed ;  they  are 
therefore  &nned  at  much  greater  ex- 
pense ;  and  it  is  impossible  to  drain  them 
on  the  present  improved  mode  of  drainajge, 
inasmuch  as  other  parties  are  occupying 
the  furrow  by  which  the  water  should  pass 
off."  In  the  Midland  oounties,  where  there 
are  these  open  arable  fields,  the  course  is 
two  crops  and  a  fiillow,  and  every  third 
year  the  flocks  run  over  the  whole  field. 
The  same  witness  considers  that  a  fourth 
of  all  the  open  arable  land  is  at  present 
totally  unproductive.  In  cases  where 
common  arable  fields  have  been  sub- 
divided and  allotted,  "  the  great  im- 
provement is,  that  in  the  first  place  every 
man  has  his  allotment,  and  he  deals  with 
it  as  he  pleases ;  he  druns  it,  and  crops 
it  upon  a  proper  course  of  cropping;  he 
puts  it  in  seed  and  keeps  sheep  upon  it; 
he  grows  turnips  and  clover,  or  whatever 
he  thinks  proper."  The  same  witness  is 
of  opinion  that  the  average  improvement 
in  the  value  of  common  fields  which 
have  been  inclosed  is  not  less  than  25 
per  cent  Indeed,  the  evidence  that  was 
produced  before  the  committee  establishes 
to  a  degree  bevond  what  otherwise  would 
be  credible,  the  immense  inconvenience 
and  loss  which  arise  from  the  sjrstem  of 
intermixed  lands,  and  their  being  also 
subject  to  commonage. 

As  to  Common  Rights,  that  is,  rights 
of  pasture  and  so  forth  on  commons  or 
waste  lands,  they  are  described  gene- 
rally under  Common,  Rights  of.  As  to 
the  common  pasture  lands,  they  also  re- 
quire an  improved  management  It  is 
stated  that  commons  are  generally  over- 
stocked, partly  in  consequence  of  persons 
turning  out  more  stock  itan  they  nave  a 
right  to  do,  and  partly  by  persons  puttinf 
their  stock  on  the  common  who  have  no 
right  In  consequence  of  commons  being 
overstocked,  they  are  profitable  to  no- 
body; and  a  rule  for  regulating  the 
quantity  of  stock  would  therefore  be  be- 
neficial to  all  persons  who  are  entitled  to 
this  right  of  common.    Violent  disputes 
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also  freqnoitly  arise  in  oooseqaenoe  of 
the  rights  of  parties  to  commona^  not 
being  well  defined.  It  is  the  opinion  of 
competent  judges  that  yerj  ^mt  advan- 
tage would  result  from  stinting  those 
parts  of  commons  that  are  not  worth  in- 
closure ;  and  that  **  it  would  be  in  many 
instances  highly  desirable  to  inclose  por- 
tions of  a  common  for  the  purpose  of 
eoltiTation,  and  to  allot  such  portions  of 
it,  whilst  it  would  be  impolitic  to  do  more 
than  stint  other  portions  of  it."  A  Btint 
may  be  defined  to  be  ''the  right  of  pas- 
turage for  one  animal,  or  for  a  certun 
number  of  animals,  acoordine  to  age,  size, 
and  capability  of  eating."  The  commons 
in  &ct  are  not  now  stinted  by  the  lerant 
and  oouchant  right,  a  right  which  cannot 
be  brought  into  practictd  operation ;  and 
beades  this  there  are  many  commons  in 
gross.     [Common,  Riobtsof.] 

Inclosures  of  land  have  now  been  going 
on  for  many  years.  It  is  stated  that  since 
1800  about  2000  indosure  acts  have 
passed ;  and  prior  to  that  time  about  1600 
or  1 700.  It  seems  donbtftil  from  the  evi- 
dence whether  the  1600  or  1700  com- 
prehend all  indosure  acts  passed  befi^re 
1800.  These  indosure  acts  (wiih  the 
exceptions  which  will  presentiy  be  men- 
tioneid)  are  private  acts,  and  the  expense 
4>f  obtaining  them  and  tiie  trouble  attend- 
ant on  the  carrying  their  provisions  into 
efiect  have  often  prerented  the  indosure 
of  commons. 

In  1836  an  act  (6  &  7  Wm.  IV.  c.  115) 
was  passed  for  fiicilitating  the  indosure 
of  open  and  arable  fields  in  England  and 
Wales.  The  preamble  to  the  Act  is  as 
follows : — •*  Whereas  there  are  in  many 
parishes,  townships,  and  places  in  Eng- 
land and  Wales  divers  open  and  common 
arable,  meadow,  and  pasture  lands  and 
fields,  and  the  lands  of  the  several  pro- 
prietors of  the  same  are  frequenUy  very 
much  intermixed  and  dispersed,  and  it 
would  tend  to  the  improved  cultivation 
and  occupation  of  all  the  aforesaid  lands, 
&e.,  and  be  otherwise  advantageous  to  the 
proprietors  thereof,  and  persous  intemted 
therein,  if  they  were  enabled  by  a  general 
law  to  divide  and  inclose  the  same,"  &c. 
Inclosures  have  been  made  under  the  pro- 
visions of  this  act,  but  the  powers  which 
it  gives  are  limited,  for  the  "  act  applies 


solely  to  lands  held  in  severalty  during 
some  proportion  of  the  year,  with  this 
exception,  that  slips  and  balks  inter- 
veninff  between  the  cultivated  lands  may 
beindosed."  The  lands  which  cannot 
be  inclosed  under  the  provisions  of  this 
act  are  *' the  uncultivated  lands,  the 
lands  in  a  state  of  nature,  intervening 
between  these  cultivated  lands,  beyond 
those  that  are  fkirly  to  be  considered  as 
slips  and  balks."  However,  it  was  stated 
in  evidence  before  the  oommittee  of  the 
House  of  Commons  in  1844,  that  a  large 
extent  of  common  and  waste  land  has 
been  Uleeatly  indosed  under  the  provi- 
sions of  uie  act,  and  the  persons  who  hold 
such  lands  have  no  legal  titie,  and  can 
only  obtain  one  bv  lapse  of  time.  The 
chief  motive  to  this  dealing;  with  com- 
mons aroears  to  have  been,  that  they  thus 
got  the  mdoBure  done  chei^r  than  by 
applying  to  Parliament  for  a  private 
act 

In  1844  a  select  committee  of  the  House 
of  Commons  was  appointed  "to  inquire 
into  ithe  expediency  of  fodlitating  the 
indosure  and  improvement  of  commons 
and  lands  held  in  common,  the  exchange 
of  lands,  and  the  division  of  intermixed 
lands,  and  into  the  best  means  of  provi- 
ding for  the  same,  and  to  report  their  opi- 
nion to  the  House."  The  committee  made 
their  report  in  fiivonr  of  a  general  indo- 
sure act,  after  receiving  a  large  amount 
of  evidence  from  persons  who  are  well 
acquainted  with  the  subject  The  extracts 
that  have  been  given  in  this  article  are 
from  the  printed.evidenoe  that  was  taken 
before  the  select  committee. 

In  pursuance  of  the  recommendation  of 
the  committee,  an  Act  of  Parliament  was 
passed  in  1845  f  8  A  9  Vict,  c  118),  the 
object  of  which  is  thus  stated  in  the  pre- 
amble :  '*  Whereas  it  is  expedient  to  fii- 
dlitate  the  indosure  and  improvement  of 
commons  and  other  lands  now  subject  to 
the  rights  of  property  which  obstruct  cul- 
tivation and  the  productive  employment 
of  labour,  and  to  fodlitate  snch  exchanges 
of  lands,  and  such  divisions  of  lands  inter- 
mixed or  divided  into  inconvenient  par- 
cels, as  may  be  beneficial  to  the  respective 
owners;  and  it  is  also  expedient  to  pro- 
vide remedies  for  the  defective  or  incom- 
plete execution  and  for  the  non-execution 
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of  powers  created  by  general  and  local 
acts  of  inclofare»  and  to  authorize  the  re- 
newal of  each  powers  in  certain  cases/'  &c. 

It  is  not  within  the  scope  <tf  this  article 
to  attempt  to  give  any  account  of  the  pro- 
visions contained  in  the  160  sections  of 
this  act ;  hot  a  few  proyisions  will  be 
noticed  that  are  important  in  an  econo- 
mical and  political  point  of  view. 

The  nth  section  contains  a  compre- 
hensive description  of  lands  which  may 
be  indoaed  onder  the  act ;  but  the  New 
Forest  and  the  Forest  of  Dean  are  entirely 
excepted.  The  14th  section  provides 
that  no  lands  situated  within  fifteen  miles 
of  ibe  city  of  London,  or  within  certain 
distances  of  other  towns,  which  distances 
vary  according  to  the  population,  shall 
be  sal^ject  to  be  inclos^  under  the  pro- 
visions of  this  act  without  the  previous 
anthoril^  of  parliament  in  each  particular 
ease.  The  15th  section  provides  against 
inclosing  town  greens  or  village  greens, 
and  contains  other  regulations  as  to  them. 
The  30th  section  provides  that  an  allot- 
ment for  the  purposes  of  exercise  and 
recreation  for  the  mhabitants  of  a  neigh- 
bourhood may  be  required  by  the  com- 
missioners under  the  act,  as  one  of  the 
terms  and  conditions  of  an  inclosure  of 
such  lands  as  are  mentioned  in  §  30. 

The  108th  section  makes  regulations 
as  to  <'  the  allotment  which  upon  any  in- 
dosnre  under  this  act  shall  be  made  for 
the  labouring  poor,"  and  (sect  109)  "  the 
allotment  wardens  (appointed  by  sect 
108)  shall  fh>m  time  to  time  let  the  allot- 
ments under  their  management  in  gar- 
dais  not  exceeding  a  quarter  of  an  acre 
«aeh,  to  such  poor  inhabitants  of  the 
parish  for  one  year,  or  from  year  to  year, 
at  such  rents  payable  at  such  times  and 
on  such  terms  and  conditions  not  incon- 
sistent with  the  provisions  of  this  act,  as 
they  shall  think  fit"  Section  112  pro- 
vides for  the  ai^lication  of  the  rents  of 
allotments ;  the  residue  of  which,  if  any, 
after  tiie  payments  mentioned  in  this 
section  have  been  defrayed,  is  to  be  paid 
to  the  overseers  of  the  poor  in  aid  of  the 
poor-rates  of  the  parish. 

Sections  (147,  148)  provide  for  the 
exchanges  of  lands  not  subject  to  be  in- 
cluded under  this  act,  or  subject  to  be  in- 
doied,  as  to  which  no  proceedings  for  an 


indosure  shall  be  pending,  and  for  the 
division  of  intermixed  lands  under  the 
same  circumstances. 

Under  section  152  the  commissioners 
are  empowered  to  remedy  defects  and 
omissions  in  awards  under  any  local  act 
of  inclosure,  or  under  the  6  &  7  Wm.  IV. 
c.  115;  and  under  section  157,  the  comr 
missioners  may  confirm  awards  or  agree- 
ments made  under  the  supposed  authori^ 
of  6  &  7  Wm.  IV.  c.  115,  if  the  lands 
which  have  been  illeeally  inclosed  or 

rsrtioned  or  allotted,  sludl  be  within 
definition  of  lands  subject  to  be  in- 
closed under  this  act 

The  provisions  of  this  act  seem  to  be 
well  a^pted  to  remedy  the  evils  that 
are  stated  in  the  evidence  before  the  select 
committee;  and  there  can  be  no  doubt 
that  agriculture  will  be  greatly  improved, 
the  productiveness  of  the  land  increased, 
and  employment  given  to  labour  by  this 
judidous  and  important  act  of  legisla- 
tion. The  *  Lonaon  Gazette,'  of  August 
22nd,  1845,  notified  the  appointment  by 
the  secretary  of  state  of  two  Commission- 
ers of  Indosures. 

{Report  from,  the  Select  Committee  on 
Commsmi  Inclosure,  together  with  the 
Minutes  of  Evidence  and  Index,  The 
Report  is  accompanied  with  Maps  which 
explain  various  parts  of  the  evidence. 
A  complete  digest  of  these  minutes  of 
evidence  would  form  a  very  instructive 
artide  on  the  state  of  agriculture  in  Eng- 
land. The  little  that  has  been  here  a^ 
tempted  b  of  necesdty  very  incomplete. 
The  witnesses  i^pear  to  a^ree  in  the 
main,  but  there  are  some  differences  of 
opinion  which  a  reader  of  the  minutes 
will  not  fiul  to  see.) 

INCOME  TAX.    [Taxation.] 

INCUMBENT.    [Bbneficb.] 

INDENTURE.    [Debd.] 

INDIA  LAW  COMMISSION.  The 
act  of  the  3  &  4  Wm.  IV.  c  85,  by  which 
the  privileges  of  the  East  India  Company 
are  regulated,  provides  for  the  establish- 
ment of  a  Law  Commission  in  India. 
The  53rd  section  recites  that  it  is  expe- 
dient, subject  to  such  special  arran^ 
ments  as  local  circumstances  may  require, 
that  a  general  system  of  judicial  establish- 
ments and  police,  to  which  all  persons 
whatever,  as  well  Europeans  as  natives, 
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nay  be  subject,  should  be  established  in 
the  East  Indies,  and  that  such  laws  as 
oiay  be  applicable  in  common  to  all 
;!latte8  of  ue  inhabitants,  having  a  due 
regard  to  the  rights,  feelings,  and  peculiar 
usages  of  the  people,  should  be  enacted, 
and  that  the  laws,  and  customs  havinff 
the  fbroe  of  laws,  should  be  ascertained 
and  consolidated.  For  this  purpose  the 
appointment  of  a  commission  of  five 
members  was  authorised,  to  be  called 
"The  Indian  Law  Commissioners." 
They  were  to  report  from  time  to  time, 
and  to  suggest  such  alterations  as  they 
should  consider  could  be  beneficially 
made  in  the  courts  of  justice  and  police 
establishments,  in  the  forms  of  judicial 
procedure  and  laws,  due  regard  being 
had  to  the  distinction  of  castes,  difference 
of  reli^on,  and  manners  and  opinions 
preraikng  among  different  races,  and  in 
different  parts  <»  India.  By  subjecting 
the  European  population  of  India  to  the 
same  system  of  laws  as  the  native  popu- 
lation, the  influence  of  the  opinion  of  the 
former  in  the  administration  of  justice 
will  prevent  abuses  to  which  the  latter 
might  be  exposed  without  having  the  op- 
portunity or  niiging  their  complaints  m 
this  country.  Mr.  T.  B.  Macanlay 
was  the  chief  member  of  the  first  oom- 
misuon.  The  report  of  a  penal  code 
was  presented  to  the  Govemor^xene- 
ral  on  the  15th  of  June,  1835.  The 
ground-work  of  it  is  not  taken  from  any 
Qrstem  of  law  in  force  in  India,  though 
compared  with  and  corrected  by  the 
practices  of  the  country.  The  principles 
of  the  British  law,  the  French  code,  and 
the  code  drawn  up  by  Mr.  Livingston  for 
the  State  of  Louisiana,  are  the  founda- 
tions of  it.  Most  of  the  articles  which  it 
contains  are  accompanied  with  illustra- 
tions to  fiu:ilitate  the  application  of  the 
law,  and  it  is  thus  a  statute-book  and  a 
collection  of  decided  cases.    This  report 


was  signed  by  Messrs.  Macaulay,  J~  M. 
Macleod,  G.  W.  Anderson,  and  F.  Millett 
The  progress  of  the  present  commissioners 
in  dttiling  with  the  general  law  of  India 
has  not  been  publi^ed.  (Penal  Code, 
Parliamentary  Paper,  1838,  No.  673.) 

INDICTMENT.  In  its  Latiniaed 
form  this  word  is  Indictamentum,  which 
^«  probably  from  **  indicare,"  to  indicate 


or  exhibit    An  indictment  is  defined  hy 
Blackstone  to  be  "a  written  accosatioa 
of  one  or  more  persons,  of  a  crime  or 
a  misdemeanor,  preferred  to  and  pre- 
sented upon   oath    b^r  a  grand   jury.*' 
rjoBT.]    "The  accusation  is  at  the  snit, 
that  is,  in  the  name  and  on  the  behalf  of* 
the  '  crown.      The  grand  jury  are   in- 
structed in  the  artides  of  their  iiM}iiiry 
by  a  chaige  from  the  presiding  judge, 
and  then,  withdraw  to  sit  and  receive 
bills  of  accusation,  which  are  presented 
to   them   in    the  name  of  the  crown, 
but  at  the  suit  of  any  private  person. 
An  indictment  is  not  properly  so  called 
till  it  has  been  found  to  be  a  true  bill 
by  the    grand    jur^:    when   presented 
to  the  ffrand  jur^  it  is  properly  called 
a  bill.    The  decision  of  the  grand  jury- 
is  not  a  verdict  upon  the  guilt  of  the 
accused,  but  merely  the  expression  of 
their  opinion  that  from  the  case  made  hy 
the  prosecutor  the  matter  is  fit  to  be  pre- 
sented to  the  common  jury,  and  theren>re 
in  conducting  the  inquiry  the  evidence 
in  sui^rt  of  the  accusation  only  is  heard. 
If  the  grand  jury  think  the  accusation 
groundless,  they  indorse  upon  the  bill 
'*  not  a  true  bili,"  or  **  not  found  f  if  the 
contrary,  **  a  true  bill  ;**  and  in  finding  a 
true  bid  twelve  at  least  of  the  grand  jury 
must  concur.    Antieutly  the  words  **  ig- 
noramus" and  **  billa  vera"  were  used  for 
the  like  purposes.    When  a  bill  is  fimnd 
to  be  a  true  bill,  the  trial  of  the  accused 
takes  place  in  the  usual  form ;  and  when 
the  bill  is  found  not  to  be  true,  or,  as  it 
is  frequently  called,  **  ignored,"  the  ac- 
cused is  discharged,  but  a  new  Mil  may 
be  preferred  agunst  him  before  the  same 
or  another  grand  jury.  Sometimes,  when 
the  bill  is  ignored  on  account  of  some  slip 
or  error,  the  judge  will  direct  the  accused 
to  be  kept  in  cuiSody,  in  order  to  prevent 
him  from  escaping  from  justice.    An  in- 
dictment may  be  exhibited  at  any  time 
after  an  offence  is  committed,  except  in 
those  cases  where  a  time  is  limited  by  sta- 
tute.   (4  Blackstone,  Com.) 

INDORSEE,  INDORSEMENT,  IN- 

DORSER.    [ExcHAMOE,  Biix  OF.] 

INDUCTION.    [Benepiob,  p.  840.] 

INFAMY  (from  the  Roman  inftmia) 

in  English  law  is   not  easily  defined. 

Certain   offences   were   fonnerly   con- 
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lidered  such  that  conviction  andjadg- 
ment  for  such  offences  rendered  a  man 
infiunous  and  incompetent  to  be  a  witness. 
Bnt  the  endurance  of  the  punishment, 
pardon,  or  reversal  of  the  judgment,  re- 
stored a  man's  competency  as  a  witness. 
The  9  Geo.  IV.  c  23,  §  8,  enacts,  that 
when  a  man  convicted  of  a  felony  shall 
have  undergone  the  legal  punishment  for 
it,  the  effect  shall  be  the  same  as  a  pardon 
mider  the  Great  Seal ;  and  (§  4)  no  mis- 
demeanour, except  peijury  or  suborna- 
tion of  peijur^,  shall  render  a  man  an  in- 
competent witness  after  he  has  under^ 
gone  his  punishment  The  6  &  7  Vict 
c  85,  enacts  that  no  man  shall  be  ex- 
eluded  from  giving  evidence,  though  he 
may  have  been  convicted  of  any  crime  or 
oflience.    [Evidbncb,  p.  860.1 

Certain  offences  enumerated  in  the  7  & 
8  Geo.  IV.  c  29,  §  9,  are  infiimous 
crimes,  with  reference  to  the  provisions 
ot  that  act  Though  infkmy  does  not 
disqualify  a  man  from  being  a  witness, 
it  may  be  urged  as  an  argoment  against 
his  credibility. 

The  only  satisfkctory  definition  of  in- 
£uny  would  be  a  permanent  legal  inca- 
pacity to  which  a  man  is  subjected  in  con- 
sequence of  a  conviction  and  judgment  for 
an  offence,  and  which  is  not  removed  by 
•offering  the  punishment  for  the  offence. 
By  2  G^.  II.  c  24,  §  6,  persons  who  are 
l^ally  convicted  of  perjury  or  suborna- 
tion of  peijury,  or  of  taking  and  asking 
any  bribe,  are  for  ever  incapacitated  from 
voting  at  the  elections  of  members  of 
parliament  They  are  therefore  in£ii- 
moDs;  they  labour  under  infiuoay:  and 
have  lost  part  of  thar  political  rights. 

The  Roman  term  infamia  is  the  origin 
of  oar  term  infiuny.  Infieimia  followed 
in  some  cases  upon  condemnation  for  cer- 
tain oflfences  in  a  judicium  publicum ;  and 
in  other  cases  it  was  a  direct  conse- 
quence of  an  act,  as  soon  as  such  act  be- 
came notorious.  Among  the  cases  in 
which  infamia  followed  upon  condemna- 
tion were,  insolvency,  when  a  man's  goods 
were  taken  possession  of  bv  his  crecutors 
in  legal  form  and  sold ;  the  actio  fhrti, 
and  vi  bonorum  raptorum ;  actio  fiduciae, 
pro  socio,  tutelae,  &c.  In  all  these  cases 
a  judicial  sentence,  or  something  analo- 
gous to  it,  was  neoestory,  before  infiimia 


c^uld  attach  to  a  person.  Among  the 
cases  in  which  infiunia  followed  as  an  im- 
mediate consequence  of  acts  which  were 
notorious  are  the  following:  the  case  of 
a  woman  caught  in  adultery,  of  a  man 
being  at  the  same  time  in  the  relation  of 
a  double  marriage,  of  prostitution  in  the 
case  of  a  woman,  or  when  a  man  or 
woman  guned  a  living  by  aiding  in  pro- 
stitution. The  consequence  of  infiunia 
was  incapuatv  to  obtain  the  honours  of  the 
state,  and  probably  the  loss  of  the  sufiOra^ 
also;  and  it  was  peipetual.  The  infamia 
was  still  a  citizen  (civis),  bnt  he  had  lost 
his  political  rights.  The  inftmousman 
was  also  under  some  disabilities  as  to  his 
so-called  private  rights.  He  was  limited 
by  the  Praetor's  edict  in  his  ca|pacity  to 
postulate  (that  is,  take  the  initial  mea- 
sures for  asserting  or  deluding  his  rights 
in  legal  form),  to  act  as  the  attorney  of 
another  in  such  cases,  to  be  a  witness,  and 
to  contract  marriage. 

Tlie  rules  of  Rmnan  law  as  to  infamia 
are  chiefly  contained  in  the  JHgeat,  iii 
tit  1  and  2.  (See  Savigny,  System  deB 
heut.  Ji9m.  Rechts,  ii.  §  76-83;  Becker, 
Handimch  der  Rdm,  Alterthumerj  iL  121 ; 
Puchta,  ItutUuHoMen,  ii.  441.) 
INFANT.  [AoB.] 
INFANT  HEIR.  ri>MCEHT.] 
INFANTICIDE.  The  practice  of  pal- 
ting  infimts  to  death,  or  exporiag  them, 
has  existed  in  many  countries  from  the 
remotest  periods  on  record.  Both  in  the 
Gredan  states  and  among  the  Romans 
the  exposure  of  infiints  was  a  common 
practice;  and  it  does  not  appear  that 
It  was  punished  by  any  legal  pcmalty. 
The  difficulty  of  maintaining  cbildren 
must  always  have  been  one  motive  for 
infanticide,  or  the  exposure  of  children. 
Aristotle  {Politica,  vii.  16,  ed.  Bekker) 
proposes  the  following  regulation: — 
**  With  reroect  to  the.  exposure  and  nur- 
turo  of  innnts,  let  it  be  a  law  that  no 
infant  shall  be  brought  up  which  is  im- 
perfectiy  formed ;  but  with  respect  to  the 
number  of  children,  if  the  positive  mo- 
ralitv  do  not  permit  it  let  it  be  a  law  that 
no  child  that  is  bom  be  exposed ;  for  in- 
deed the  limit  to  procreation  has  been  de- 
termined. But  if  any  children  should  be 
bom  in  consequence  of  cohabitation  con- 
trary to  these  roles,  abortion  should  be 
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procured  before  the  ftBtm  has  percepti^ 
and  life,  for  that  which  isri^tand  that 
which  is  not  will  be  determined  by  per- 
oeption  and  life."  This  is  ^rhaps  the 
meaning  of  the  passage  in  Anstotle ;  bat 
it  is  not  fne  from  difficulty,  and  it  has 
been  variously  explained;  bnt  so  much 
is  certain,  that  he  recommends  the  procur- 
ing of  abortion  in  certain  cases.  Plato,  in 
his '  Republic'  (t.  p.  25)  recommends  expo- 
sure of  the  iniknts  of  the  poor,  and  imper- 
fectlv  formed  children :  he  also  recom- 
mencls  abortion.  It  does  not  appear  that 
any  l^pX  check  was  put  on  the  practice  of 
exposing  children  among  the  Romans  till 
the  time  of  Valentinian  and  his  colleagues 
{OhL,  TiiL  tit  51  (52),  §  2);  though 
the  enactment  of  Valentmian  refers  to  an 
existing  penalty,  and  the  penalty  is  not 
mentioned  in  the  title  here  referred  to. 
It  is  a  disputed  point  whether  the  doctrine 
of  Paulua  (D^.  25,  tit.  3,  <«  De  Agnos- 
eendis  et  alendis  liberis,"  &c.  §  4)  is  to  be 
considered  a  moral  precept  or  a  law  (Gib- 
bon, 2>0o2uMafuf  /hi/,  ch.  xliT.  note  114). 
Paulas  says,  "It  is  the  opinion  (or 
myopinion,"videtur")that  a  man  must 
be  considered  as  causing  death,  not  only 
if  he  saffi)cates  an  infant,  but  if  he  casts 
the  infimt  away,  or  refuses  it  food,  or  ex- 
poses it  in  puUic  places  to  obtun  that 
eompaanon  which  he  himself  has  not" 
This  seems  to  inq;>ly  that  the  legal  oon- 
clnsion  was,  that  any  of  these  acts  was 
eqaivalent  to  killing  a  child.  Now,  though 
exposure  of  in&nts  was  common  among 
the  Romans,  and  for  a  long  time  was 
not  punished,  it  cannot  be  inferred  that 
direct  means  of  depriving  an  infimt  of 
life  were  not  punished,  at  least  in  the 
time  of  Panlus.  The  judgment  of  Panlus 
therefore  would  make  dbild-exposure  a 
punishable  offence.  The  adoption  of  this 
maxim  into  the  legislation  of  Justinian 
must  be  considered  as  giving  to  it  the 
efficacy  of  a  law.  On  the  subject  of 
child-murder  among  the  Romans,  see 
Bein,  Cnminalreckt  aer  BSmer,  p.  439,  and 
tike  modem  writers  referred  to  m  his  note. 
In  modem  times,  the  practice  is  per- 
mitted in  many  countries.  In  China,  or 
at  least  in  some  parts  of  the  empire,  a 
large  proportion  of  the  female  population 
are  put  to  death  as  soon  as  they  are  bom. 
Vmong  the  Hindus  it  was  practised  to 


a  very  great  extent,  till  the  Marquis 
Wellesley,  when  appointed  Governor- 
General  of  India,  usea  everv  possible  ex" 
ertion  to  put  a  stopto  it  By  the  perse- 
verance of  Migor  Walker  and  others  his 
endeavours  were  successful,  though  un- 
happily for  only  a  short  time,  for  Bishop 
Heber  observes  that  **  since  that  time 
things  have  gone  on  very  much  in  the 
old  tndn,  and  the  answer  made  by  the 
chiefo  to  any  remonstrances  of  the  &itish 
offioerB  is,  *  Pay  our  daughters'  marriage 
portions,  and  they  shall  live' "  (NamUivt 
of  a  Joitrney  in  Upper  Jndia,  and  Hindu 
Infantieide,  by  E.  Moor,  F.R.S.,  1611 ; 
including  Walker's  Beport),  Of  the  is- 
land of  Ceylon,  Heber  also  remarks  that 
in  1821  ''the  number  of  males  exceeded 
that  of  females  by  20,000 ;  in  one  district 
there  were  to  everv  hundred  men  only 
fifty<^ve  women,  and  in  those  parts  where 
the  numbers  were  equal  tiie  population 
was  almost  exclusively  Mussulman." 
Here  also»  as  in  Hindustan,  the  difficulty 
and  expense  of  educating  female  children, 
and  the  small  probability  of  their  marry- 
ing without  some  portion,  while  a  single 
life  is  deemed  disgiaoefol,  are  the  motives 
leading  to  the  perpetration  of  the  crime. 
Amooff  the  Mohammedans  the  practice 
is  not  discountenanced,  though  the  neces- 
sity for  it  is  greatly*  lessened  by  tiie  habit 
of  producing  abortion.  In  the  numerous 
islands  of  the  Pacific,  infeuticide  is  prac- 
tised to  such  an  extent,  that  some  of  them 
have  at  times,  when  pestilence  hss  contri- 
buted its  innuenoe,  been  nearly  depopu- 
lated. When  Cook  visited  Otaheite,  he 
found  its  population  to  be  upwards  of 
200,000;  butin  the  early  part  of  this  cen- 
tury it  was  reduced  to  between  5000  and 
6000,  and  this  principally  from  the  prac* 
tice  of  murdermg  their  offopring.  Mr. 
Ellis  {Pchfnenan  Hetearchea)  says  that 
he  does  **  not  recollect  having  met  with  a 
female  in  the  island,  daring  the  whole 
period  of  his  residence  there,  who  had 
been  a  mother,  while  idolatry  prevailed, 
who  had  not  imbroed  her  hands  in  the 
blood  of  her  oflbpring."  One  of  the  con- 
sequences of  the  introduction  of  Chris- 
tianity and  civilisation  into  heathen  coun- 
tries has  been  the  decrease  or  cessation  of 
this  abominable  custom. 

ynlj|n^A^^<t  ig  ^ipmYnftn  ft!ff4?«g  the  Bft- 


INFANTICIDE. 


[107] 


INFANTICIDE. 


^ye  tribes  of  Bniil.  (Zo«2m  Gtog, 
Journal,  ii.  198.) 

In  Christiaii  ooontriea,  although  inftn- 
ticide  U  regarded  with  the  deepest  abhor- 
reDoe,  and  is  Tisited  with  the  extreme 
sererity  of  the  law,  the  expense  and  tnm- 
ble  of  maintenance,  and  the  fear  of  shame 
and  loss  of  repntation,  are  motives  soffi- 
dently  powerrol  for  the  occasional  perpe- 
tration of  the  crime. 

It  is  one  of  the  most  difficnlt  questions 
of  medical  jurin>nidenoe  to  establish  the 
mnrder  of  a  child  lately  bom.  The  chief 
points  for  decision  are, — 1^  whether  the 
infitnt,  the  subject  of  inqnirr,  was  bom 
dead  or  alive ;  and  2nd,  whether  its  death 
was  the  result  of  riolenoe  or  of  natural 


To  establish  the  former  point  it  is  ne- 
cessary to  prove,  first,  that  the  infut  was 
not  bom  before  the  end  of  the  sixth  month 
aAer  conception,  because  before  that  time 
a  foetus  cannot  be  deemed  caqnble  of 
maintaining  an  independent  existence,  or 
to  be  what  is  called  viabU,  This  being 
proved  Irom  the  size  and  form  of  the 
diild,  the  decision  whether  it  was  bom 
alive  or  not  must  generally  rest  on  the 
condition  of  the  lungs  and  heart,  in  which 
certain  remarkable  changes  are  produced 
as  soon  as  respiration  in  the  air  has  com- 
menced. The  result  of  many  experi- 
ments has  established  certain  rules  by 
which  the  fiust  of  the  child  having  breath- 
ed after  birth  can  in  general  be  ascer- 
tained. In  more  difficult  cases  the  weight 
of  the  lungs  and  their  specific  gravity  re- 
quire to  be  examined. 

The  si^  of  a  child  having  lived  after 
birth,  which  are  to  be  found  m  the  heart 
and  other  parts,  supply  no  positive  in- 
formation unless  lilie  has  contmued  for  at 
least  a  day,  and  then  the  lungs  alone  will 
alwa^  suffice  for  decision.  We  need  not 
consider  the  evidence  required  to  prove 
whether  a  child  bom  alive  was  qiurdered 
or  died  from  natural  causes,  for  it  must 
be  similar  in  all  respects  to  that  which  is 
necessary  in  cases  of  homicide. 

If  the  resolt  of  the  evidence  be  that 
the  child  was  bom  alive,  and  that  it  was 
destroyed,  the  offence  is  mnrder,  and 
ponidiable  accordingly. 

If  a  woman  be  quick  with  child  ^that 
]8>  if  she  has  felt  the  child  move  within 


her),  it  is  murder  if  she  take,  or  any  per- 
son administer  to  her,  or  use  any  means 
with  intent  to  procure  abortion.  But  in 
cases  where  the  woman  is  not  quick  with 
child,  the  offence  is  punishable  at  the 
discretion  of  the  court  by  transportation 
for  any  term  not  exceeding  fourteen  or 
less  than  seven  years,  or  imprisonment 
with  or  without  hard  labour  for  any  term 
not  exceeding  three  years;  and  if  the 
offender  be  a  male,  he  is  to  be  once» 
twice,  or  thrice  publicly  or  privately 
whipped  (if  the  court  shall  think  fit), 
under  9  George  IV.  c  31.  But  this  sta* 
tute  has  been  amended,  and  an  attempt 
to  procure  abortion  is  now  punishable^ 
unaer  1  Vict  c.  85,  with  transportation 
for  life  or  any  term  not  less  than  fifteen 
years,  or  imprisonment  f»  a  tenn  not 
exceeding  three  years. 

The  mnrder  of  bastard  children  by 
the  mother  was  considered  a  crime  so 
difficnlt  to  be  proved,  that  Uie  statute  21 
James  I.  c  27,  made  the  concealment  of 
the  death  of  a  bastard  child  absolute  evi- 
dence that  it  had  been  murdered  by  tha 
mother,  except  she  could  prove,  by  one 
witness  at  least,  that  it  had  been  actually 
bom  dead.  This  law  was  repealed  by 
the  43  George  III.  c.  58;  and  this  act 
also  was  repealed  by  the  statute  9  George 
IV.cdl.  It  is  enacted  by  §14  of  this  last 
act  that  if  **  any  woman  "  be  deliveied  of 
a  child,  and  shall,  by  secret  burying  or 
otherwise  disposing  of  tiie  dead  body  of 
the  said  chil^  endeavour  to  conceal  the 
birth  tibereo^  every  such  ofi^ender  shall 
be  guilty  of  a  misdemeanour,  and  shall  be 
liable  to  be  imprisoned,  with  or  without 
hard  labour,  in  the  oomm<Mi  gaol  or 
house  of  correction,  for  any  term  not  ex* 
ceeding  two  years;  and  it  shall  not  be 
necessary  to  prove  whether  the  child  died 
before  or  after  birth:  provided  that  if 
an^  woman  tried  for  the  murder  of  her 
child  be  acquitted  thereof  it  shall  be 
lawful  f<Nr  the  Jury  to  find,  in  case  it  shall 
so  appear  in  evidence,  that  she  was  de- 
livered of  a  child,  and  that  she  did,  by 
secret  burying  or  otherwise  disposing  of 
the  dead  body  of  such  child,  endeavour 
to  conceal  the  birth  thereof,  and  there- 
upon the  court  may  pass  such  sentence  as 
if  she  had  been  convicted  upon  an  indict- 
ment for  the  concealment  of  the  birth. 
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A  fike  act  (10  Gca  IV.  c:  34»  §  97>  ip- 
pliet  to  Irdaod. 

There  are  intitnlions  in  Uus  country, 
M  well  as  many  other  Eoropeui  ooontries, 
which  have  been  foonded  with  the  liew 
of  retraining  infiurticide,  -of  wluch  an 
aeeoont  is  given  in  the  artide  FouiiBLiif o 
Hospitaijb. 

The  legidative  prorinons  for  tiie  pre- 
vention of  infimticide,  and  the  existing 
laws  npon  the  subject,  which  have  been 
established  in  most  of  the  eoontries  of 
which  we  have  any  knowledge,  are  dearly 
and  concisely  stated  in  Dnnlop's  edition 
of  Beck's  *  Elements  of  Medical  Jnris- 
pmdence,' pp.  185-194. 

In  the  five  years  from  1835  to  1839, 
the  total  number  of  persons  committed 
for  trial  or  bailed  in  England  and  Wales 
fiir  "  eononling  the  birth  of  infuits,"  was 
224;  and  in  the  ^we  years  from  1840  to 
1844  the  number  was  306.  In  1844,  the 
number  was  87,  which  was  connderaUy 
bicdier  than  the  average. 

In  the  ten  years  from  1835  to  1844  in- 
dosive,  tiie  number  of  persons  tried  Ibr 
^attempts  to  procure  the  misearriage  of 
women''  increased  from  21  in  the  first 
five  yean  to  31  in  the  last  five  years. 
This  offence  is  much  more  common  than 
the  numben  here  mentioned  would  lead 
any  one  to  suppose. 

In  the  three  years  1838-9-40  the  num- 
ber of  diildren  murdered  under  the  age 
of  one  year  was  76 ;  and  of  these  there 
were  14  in  the  metropolis ;  20  in  Wiltl^ 
I>orwt,  Devon,  and  Somerset;  5  in 
Cheshire  and  Lancashire;  10  in  Sussex, 
Hants,  Berjks,  and  parts  of  Kent  and 
Surrey  not  included  m  the  metropolitan 
district  Out  of  the  above  number  (76) 
the  number  of  ^'in&nts"  was  61. 

The  number  of  infants  murdered  in 
1840  was  18,  5  of  whom  were  illegitimate. 

In  Scotland  the  crime  of  in&ntictde  is 
called  child-murder.  If  a  child  be  de- 
stroyed in  the  womb»  it  is  the  separate 
offence  of  procuring  an  abortion.  It  is 
not  under  statutory  regulations,  but  may 
be  the  subject  of  accusation,  trial,  and 
proof  according  to  the  rules  of  practice 
and  evidence  applicable  to  any  other  kind 
of  murder.  **  Concealment  of  pregnancy  '* 

>s  been,  since  the  49  Geo.  III.  c.  14,  a 

Hurato  offence,  for  which  a  perK>n  may 


be  broo^  totrial ;  and  not  an  alternative 
which  the  jnrv  may  find  in  a  charge  of  in* 
frntidde.  The  punishment  is  imprison- 
ment not  exeeedmg  a  tenn  of  two  years. 
INFANTRY  b  a  name  given  to  the 
soldiers  who  serve  on  fbot  It  is  inune- 
<ti^ely  derived  from  the  Italian  word 
famiA,  whidi,  though  in  strictness  denoting 
a  child,  is  in  general  applied  to  any  young 
person.  From  the  latter  word  comes  fan- 
taccimoj  and  diis  is  the  origin  offmUassifi, 
a  name  which  was  once  commonly  applied 
to  a  fbot  soldier.  During  the  time  that 
the  feudal  system  was  in  vigour,  the  nu- 
merous dependants  of  the  nobility  served 
in  the  wars,  fbr  the  most  part,  on  foot ; 
and  bring  called  children,  because  they 
were  90  considered  with  respect  to  their 
patron  lords,  or  to  the  towns  fhmi  whence 
they  were  drawn,  the  word  infitntry  be- 
came at  length  the  general  name  fbr  that 
spedes  of  troc^  Boocaedo,  who  wrote 
in  the  fourteenth  century,  designates  by 
the  word  f anuria  the  men  who  marched 
on  fbot  in  rear  of  the  cavalry. 

Among  the  antient  nations  of  Eurc^ 
the  foot  soldiers  eonstitated  the  chief 
strengdi  of  the  anmes.  In  the  best  days 
of  the  Gredan  and  Roman  states  battles 
were  mainly  won  by  the  fbroe  and  disd- 
pline  of  the  phalanges  and  legions,  and 
the  number  of  the  in&ntry  in  the  field 
f^  exceeded  that  of  the  cavalry.  The 
cavalry  were  then,  as  at  present,  employed 
cluefly  in  protecting  the  wings  of  the 
army  and  in  completing  the  victory  which 
had  been  gained  b^  the  fbrmer.  Most  of 
the  writers  on  tactics,  firom  Folard  down- 
wards, express  a  decided  preference  in 
fkvour  of  Uie  infentry. 

The  antient  Franks,  when  they  left  the 
forests  of  Germany,  were  accustomed  to 
mareh  and  fight  on  foot;  and  they  per- 
severed in  this  practice  even  after  they 
had  obtained  ponession  of  the  country  of 
the  Gauls,  which  abounded  with  hones. 

In  this  country  the  greater  part  of  the 
Anglo-Saxon  forces  consisted  of  inikntry, 
the  cavalry  being  formed  of  the  thanes, 
or  ridi  proprieton  of  the  land :  the  in- 
fimtry  were  divided  into  heavy  and  lieht 
armed  troops ;  the  former  being  provided 
with  swords  and  spears  and  large  oval 
shidds,  and  the  latter  having  only  spears, 
clubs,  or  battle-axes. 
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But  800U  after  the  time  of  Charlemagne 
the  institations  of  chivalry  began  to  be 
Knerally  adopted  in  the  kingdoms  of 
£arope.  These  led  to  freanent  and 
qdendid  exhibitions  of  martial  exercises 
on  horseback,  in  presence  of  the  princes 
and  assembled  nobles;  and  the  mterest 
inspired  by  tiie  achievements  of  the 
Imights  on  those  Occasions  was  natorally 
followed  by  a  high  regard  Ibr  that  order 
of  men.  By  dezrees  the  cavalry,  which 
was  composed  of  persons  possessmg  rank 
and  property,  and  completely  armed,  ac- 
quired tne  reputation  of  being  the  princi- 
pal force  in  war ;  and  the  foot  soldiers, 
ill  armed  and  disciplined,  were  held  in 
comparatively  small  estimation. 

From  the  capitolaries  of  the  French 
kings  of  the  second  race  it  appears  that 
the  foot  soldiers  who  served  in  the  armies 
of  France  consisted  of  slaves  and  fteed 
serfii :  the  Utter  were  either  peasants  or 
artificers,  who,  for  the  benefit  of  tiie 
army,  occasionally  exercised  their  parti- 
cular trades,  as  shoeing  horses,  forming 
intrenchments,  &c ;  and,  in  action,  like 
ibe  men  of  the  inferior  chus»  were  em- 
ployed as  skirmishers  or  light-armed 
troops.  Similarl^r  the  infimtiy  of  this 
country,  for  some  time  after  the  Conquest, 
oonasted  of  the  yeomanry,  vassals  and 
dependants  of  the  feudal  tenants;  and 
occasionally  foot  soldiers  were  engaged 
by  the  kings,  under  indentures,  to  serve 
in  the  wars.  The  English  troops  at  that 
time,  wore  a  plain  iron  helmet  called  a 
bacinet,  and  a  linen  doublet  stu£fed  with 
wool  or  cotton ;  their  arms  were  gene- 
rally pikes,  but  frequentiy  they  had 
swords  and  batUe-axes. 

Under  the  third  race  of  kings  in  France, 
the  possessors  of  fie&  were  not  compelled 
to  furnish  in&ntry  for  the  armies ;  and  it 
appears  that  this  duty  was  then  imposed 
on  the  towns.  The  troops  thus  raised  were 
obliged  to  serve  only  in  or  near  the  towns 
to  which  they  belonged ;  or,  if  they  were 
marched  to  a  considerable  distance  from 
thence,  they  received  pay.  In  the  reign 
of  Philip  Augustus  this  militia  must  have 
been  very  numerous;  for  in  some  districts 
it  was  formed  into  legions,  and  was  com- 
manded  by  persons  of  distinction.  At  the 
battie  of  Bovines  (1214)  the  municipal 
militia  formed  the  first  line  of  the  French 


army,  but  it  was  defeated  by  the  German 
infontiy,  which  was  more  numerous,  and 
even  then  of  better  quality  than  that  of 
France. 

In  1448  Charles  VII.  instituted  the  mi- 
litia denominated  Franca  Archers,  which 
consisted  of  16,000  foot  soldiers  armed 
with  bows.  But  this  body  existed  only 
about  forty  years,  when  it  was  suppressed 
by  Louis  XL,  who  formed  a  standins 
army  of  10,000  French  infkntry,  to  whicfi 
were  joined  6000  Swiss;  and  subsequeutiy 
Charles  VIII.  added  a  large  body  of  Lans- 
quenets, or  German  infontry.  The  repu- 
tation of  the  native  troops  in  France 
seems  to  have  been  then  at  a  low  ebb ; 
for  Brantome,  in  his  IHsccfurs  dea  Colo" 
neUt  describes  them  as  being  mostly  the 
refhse  of  society — men  with  matted  hair 
and  beards,  who  for  their  crimes  had  had 
their  shoulders  branded  and  their  ears 
cut  ofiv  On  the  other  hand  the  Swiss 
soldiers  were  inured  to  discipline;  they 
were  protected  by  deffensive  armour  and 
formea  into  deep  battalions,  in  which  state 
they  were  able  to  render  the  shock  of 
cavalry  entirely  unavailing.  Large  di- 
vinons  of  these  troops  accompanied  the 
army  of  Charles  VIII.  mto  Italy,  in  1494, 
where  their  ^;ood  conduct  and  discipline 
greatiy  contributed  to  raise  the  reputation 
of  the  infantry  to  its  antient  standard. 

The  superiority  of  this  class  of  troops 
conrists  m  their  being  able  to  act  on 
ground  where  cavalry  cannot  move;  and 
It  is  obvious  that  the  latter  must,  at  all 
times,  have  been  nearly  useless  in  the  at- 
tack and  defence  of  fortified  casties  or 
towns.  Even  when  the  cavalry  were  held 
in  the  highest  estimation  it  was  some- 
times found  convenient  for  the  knights  to 
dismount  and  act  as  in&ntry.  Froissart 
relates  that  at  the  battie  of  Cressy  the 
English  troops  were  formed  in  three 
lines,  consistmg  of  men-at-arms  who 
fought  on  foot  and  were  flanked  by 
archers.  At  Poictiers  and  A^oonrt  also 
the  men-at-arms  engaged  m  a  similar 
manner. 

The  Spanish  soldiery,  probabljr  ftnom 
being  almost  constantiy  engaged  m  war- 
fkre  with  the  Moors,  mid  early  aoauired 
considerable  reputation ;  and  the  gallantry 

I  of  the  troops  on  foot,  in  keeping  the  field 
after  the  cavalry  had  retired,  has  been 
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lappoied,  thoagh  this  opinion  of  the  ori- 
gin of  the  name  ib  now  rejected  as  fitnci- 
ml,  to  have  been  oommemorated  by  the 
designation  of  in&ntry,  which  was  be- 
stowed upon  them,  it  is  said,  in  oonseqoenoe 
of  their  navins  been  headed  on  that  occa- 
sion by  an  In&nta  of  Spun.  The  gr^ 
share  which  the  Spanish  Ibroes  had  in 
the  wars  carried  on  both  in  Ital^  and 
Flanders  dorinff  the  reigns  of  Ferdinand, 
Charles  V.,  and  Philip  II. ;  their  steady 
discipline,  and  the  snooess  which  resulted 
from  the  association  of  mosketeen  with 
ptkemen  in  their  battalions,  caused  the 
inikntry  of  Spain  to  be  considered,  dup- 
ing man^  years,  as  the  best  in  Europe. 
But  the  rivalry  in  arms  between  the  ESd- 
peror  Charles  V.  and  Francis  I.  of  France, 
and  the  connection  of  Henry  VIII.  of 
England  with  both,  led,  in  the  several 
states  of  those  monarchs,  to  the  adoption 
of  the  improvements  which  had  beoi  in- 
troduced by  the  Spaniards.  It  may  be 
added  that  the  practice  of  keepinf^  up 
standing  armies  composed  of  men  trained 
in  the  art  of  war  under  a  rigid  system  of 
discipline,  together  witii  the  universal 
adoption  of  the  musket,  has  now  brought 
all  the  infiintiT  of  Europe  to  nearly  the 
same  degree  of  perfection. 

In  the  British  army  there  are  99  reel- 
ments  of  infimtry  and  1  brigade  of  rifle- 
men. The  number  of  commissioned  offi- 
cers in  these  regiments  is  usually  39,  non- 
commissioned officers  64,  rank  and  file 
SOO,  making  the  total  strength  of  a  regi- 
ment 903.  The  etiufge  of  fifty-one  regi- 
ments of  inftntry  in  1845,  averaged 
26,556/.  each.  The  cost  of  tiie  three  regi- 
ments of  foot-guards  in  the  same  year 
was  as  follows : — The  Grenadier  Guards, 
with  96  commissioned  and  177  non- 
commissioned  officers,  and  2080  privates, 
cost  86,0812.  The  Coldstream  Guards  and 
the  Scots  Furileer  Guards  each  consisted 
of  61  commissioned  and  109  non-commis- 
sioned officers  and  1280  privates,  and 
cost  53,011/.  There  are  several  colonial 
corps  the  charges  of  which  are  defirayed 
by  this  country  by  a  parliamentarj^  vote. 
In  1845  the  number  of  infimtry  in  the 
pay  of  the  United  Kingdom  was  91,737 
of  all  ranks  (3879  commissioned  officers 
and  6486  non-oommisBioned  ofi&oers,  and 
81,372  rank  andfile)^  and  their  charge  liar 


the  year  amounted  to  2,697,376/.  There 
were  besides  twenty-three 'regiments  of 
in&ntry,  consisting  of  26,073  officers  and 
men,  on  serrice  in  the  East  Indies,  the 
chai^  of  which,  amounting  to  763,934/^ 
were  defirayed  by  the  East  India  Com- 
pany. The  number  of  infimtry  in  the 
armies  of  the  great  European  powers  is 
as  follows: — Prussia,  87,256:  Rosna, 
500,000;  Austria,  270,000,  and  the  pro- 
portion of  infimtry  to  cavalry  is  as  SJj,  to 
1 ;  and  France  has  100  regiments  of  in- 
&[itry  of  theline. 
INFANT  SCHOOLS.  TSchools.] 
INFANT  witnesses:  [Age.] 
INFORMATION,  an  accusation  or 
complaint  exhibited  before  the  Court  of 
King's  Bench,  acainst  a  person  for  some 
misdemeanor.  It  differs  from  an  indict- 
ment [iNDtCTMENT]  priudpall^  in  this, 
that  an  indictment  is  an  accusation  found 
by  the  oath  of  a  grand  jury,  whereas  an 
information  is  simply  the  allegation  of  the 
person  who  exhibits  it  hifiNinatioiis 
are  of  two  sorts :  those  which  are  partly 
at  the  suit  of  the  king,  and  partiy  at  that 
of  a  subject ;  and  secondly,  sucn  as  are 
in  the  name  of  the  king  only.  Infimna- 
tions,  which  are  partiy  at  the  suit  of  the 
king  and  partiy  at  that  of  a  subject,  are 
generally  exhibited  upon  penal  statntes, 
which  impose  a  penalty  on  the  offender, 
if  he  is  convicted,  one  part  of  which  is 
fin*  the  king  and  the  omer  part  for  the 
informer.  But  no  such  information,  when 
the  penalty  is  divided  between  tiie  in- 
former and  the  crown,  can  be  brought 
by  any  common  informer  when  one  year 
aner  the  commission  of  the  ofience  is  ex- 
pired ;  nor  can  it  be  brought  on  behalf  of 
the  crown  after  the  lapse  of  two  years 
more ;  nor  when  the  penalty  is  originally 
^ven  to  the  king  only,  can  it  be  brought 
when  two  years  since  the  commission  of 
the  offence  have  expired  (31  Elix.  c  5). 

Informations  exhibited  in  the  name  of 
the  kin^  alone  are  either  filed  ex-officio 
bj  the  kmg^s  attorney-general  at  his  own 
discretion,  when  they  are  called  ex-oflicio 
infimnations ;  or  they  are  exhilnted  in 
the  name  of  the  king  by  some  private 
person  or  informer,  and  are  filed  by  the 
master  of  the  crown  oflloe.  Ex-ofllcio 
informations  are  filed  in  the  case  of  f^reat 
miademcaaoiv  which  disturb  the  king's 


INFORMER. 


[Ill) 


INJUNCTION. 


gonpRnmeiit,  or  interfere  with  the  dis- 
charge of  his  kincly  office.  Those  filed 
by  the  msster  of  the  crown  office  relate 
to  riots,  batteries,  libels,  which  disturb 
the  ^blie  peace,  but  do  not  directly  tend 
to  disturb  the  king's  goremment  No 
inlbmiatioD  can  be  filed,  except  Uiose  in 
the  name  of  the  attomey-genenl,  withoot 
the  leare  of  the  court  of  King^s  Bench, 
and  the  application  for  leare  mnst  be  snp- 
ported  by  affidavits  which  the  party  com- 
plained of  has  an  oppoitonity  of  answer^ 
ing.  When  any  imormation  is  filed,  it 
must  be  tried  in  the  nsoal  way  by  a  petit 
jury  in  the  connty  in  which  the  offence 
was  committed.  (Blackstone,  Caau  307 ; 
4  &  5  Will,  and  Mary,  c.  18.) 

When  it  is  neceeear^  for  the  coort  of 
chancery  to  interfere  with  the  regulation 
or  management  of  any  charity,  the  at- 
torney-general as  informant,  on  the  rela- 
tion of  some  person  (who  is  called  the 
relator),  files  an  information  in  the  court 
of  chancery  for  the  purpose  of  bringing 
the  case  before  the  court  This  is  simply 
caUed  an  information:  the  other  infor- 
mations here  mentioned  are  distinguished 
by  the  name  of  criminal  informations. 

If  the  office  of  attom^-general  is 
Tseant,  the  solicitor-general  has  power  to 
file  informations. 

INFORMER.  An  informer  is  a  man 
who  lays  an  information,  or  prosecutes 
any  person  in  the  King's  courts  for  some 
once  against  the  law  or  a  penal  statute. 
Such  a  person  is  generally  oalled  a  com- 
mon informer,  because  he  makes  a  busi- 
ncas  of  laying  informations  for  the 
purpose  of 'obtaining  his  share  of  the 
penalty.  [Information.]  Persons  are 
indoced  to  take  the  trouble  of  discovering 
ofifenoes,  for  which  a  pecuniary  penalty 
is  inflicted  on  the  offender,  by  the  pro- 
mise of  the  reward;  and  if  tiie  penalty  is 
imposed  for  the  public  interest,  he  who 
makes  the  offender  known  does  the  public 
a  service.  But  still,  the  business  of  a 
common  informer  is  looked  on  with  dis- 
like, and  he  who  follows  it  is  generally 
dei^ised;  and,  perhaps,  the  diaracter  of 
common  informers  is  generally  such  that 
they  deserve  all  the  odium  they  receive. 
They  stand  in  a  like  situation  to  the  com- 
mon hangman.  This  dislike  of  informers, 
simply  as  such,  is  one  of  the  anomalies  of 


societjr,  who  hate  their  beneftctor.  The 
real  foundation  of  the  dislike,  however, 
among  those  who  can  finm  a  just  judg- 
ment of  things  is,  not  the  act  of  informa- 
tion, but  the  devices,  tricks,  and  mean- 
nesses to  which  a  man  mnst  often  resort  in 
order  to  know  the  foots  on  which  his  infor- 
mation must  be  founded.  It  is  the  same 
principle  which  leads  us  often  to  condemn 
a  man  for.  making  certain  statements  in 
public,  not  because  of  the  statements,  but 
because  of  the  means  by  which  he  may 
have  obtained  his  knowledge.  When  a 
penalty  is  too  heavy,  or  when  the  law 
that  imposes  it  is  generally  disliked  by 
the  people  for  any  reason,  eood  or  bad^ 
the  popular  dislike  finds  a  definite  object 
in  the  informer  who  gives  effect  to  the 
law.  The  legislature  £at  made  the  penal 
law  is  overlooked,  because  the  legislature 
is  a  number  of  persons :  the  informer  is 
one,  and  his  agency  is  seen  and  felt 

In  absolute  governments  there  are  spies 
and  political  informers,  who  are  the  tools 
of  a  government  which  has  no  rule 
but  its  own  pleasure.  Some  people  have 
been  dull  enough  to  confound  all  in- 
formers in  one  class;  not  seeing  that 
there  is  a  difference  between  an  inmrmer 
who  helps  to  give  effect  to  a  law,  and  aa 
informer  who  helps  a  tyrannical  govern- 
ment to  entrap  and  punish  persons  sus- 
pected of  disaffection  to  the  government 
or  of  designs  against  it 

INHEMTaSmCE.    [DfiscBNT.] 

INJUNCTION.  An  injunction  is  a 
writ  issuing  by  the  order  and  under  the 
seal  of  a  court  of  equity,  and  is  of  two 
kinds,  remedial  and  judicial. 

The  remedial  writ  is  used  for  the  fol- 
lowing purposes  among  many  others  :  to 
restram  parties  from  proceeding  in  other 
courts,  ftv>m  negotiating  notes  or  bills  of 
exchange,  to  prevent  the  sailing  of  a  ship, 
the  alienation  of  a  specific  chattel,  to  pre- 
vent waste  by  felling  timber  or  pulling 
down  buildings,  the  infiringement  of  par 
tents  or  copyright,  to  repress  nuisances, 
and  to  ]^ut  an  end  to  vexatious  litigation. 
The  wnt  of  injunction  is  usefol  in  stop- 
ping; or  preventing  wrongs  for  which  the 
ordmi^  legal  remedy  is  too  slow. 

The  remedial  writ  of  injunction  is  agun 
distinguished  as  of  two  kinds,  the  special 
and  the   common  iigunction,  both  of 
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which  are  obtained  on  nation  before  the 
coort 

As  a  general  rale,  no  inpnnction  will  be 
granted  except  there  is  a  bill  already  filed. 

Spedal  injunettoos  are  osoally  obtained 
before  appearance  upon  motion  in  court, 
supported  by  a  certificate  of  the  bill  hay- 
ing been  filed,  and  an  affidavit  verifying 
the  material  circumstances  allefjed  in  the 
bill  of  complaint;  but  in  pressmg  cases, 
where  Uie  court  is  not  sitting,  the  process 
will  be  granted  upon  petition  supported 
in  like  manner. 

Special  injunctions  are  also  obtained 
upon  the  merits  disclosed  by  the  answer 
in  those  cases  which  do  not  appear  to  be 
of  so  uraent  a  nature  that  mischief  maj 
ensue  if  the  plaintiff  were  to  wait  until 
the  bill  is  answered.  The  special  injunc- 
tion granted  upon  the  merits  after  answer 
continues  until  the  hearing  of  the  cause. 

The  writ  called  the  common  injunction 
only  stays  proceedings  i^  common  law ; 
and  in  the  nrst  instance  it  only  stays  ex- 
ecution, and  does  not  stay  trial  if  issue  be 
joined ;  but  it  may  by  affidavit  be  unme- 
diately  extended  to  stay  trial. 

The  common  injunction  and  the  injunc- 
tion extended  to  stay  trial  continue  in 
force  until  the  defendant  has  folly  an- 
swered the  plaintiff's  bill,  and  the  court 
has  made  an  ordtr  to  the  contrary.  The 
defendant  therefore  cannot  apply  to  dis- 
solve this  injunction  until  he  has  put  in 
a  foil  answer ;  but  the  special  injunction 
before  answer  continues  until  answer  or 
forther  order,  and  consequenti  j  the  de- 
fendant may  move  upon  affidavits  to  dis- 
solve a  special  iigunction  before  putting 
in  his  answer. 

It  would  be  useless,  in  an  article  of 
this  description,  to  state  the  various  rules 
which  govern  tiie  practice  of  the  courts 
as  to  (ptmtiuff,  extending,  continuing,  or 
dissolving  injunctions.  They  are  laid 
down  at  leoffth  in  the  various  books  of 
practice,  and  do  not  admit  of  compression. 

The  judicial  writ  of  injunction  innes 
subsequently  to  a  decree,  and  is  a  direc- 
tion to  yield  up,  to  auit,  or  to  continue 
the  possesaon  of  lanos,  and  is  described 
as  bein^  in  the  nature  of  an  execution. 
This  wnt,  however,  is  virtually  abolished 
"-the  statute  11  Geo.  IV.  and  1  Wm. 
c  36,  sec.  11,  rule  19,  which  gives 


the  writ  of  aasistanee  at  oiioe,  in  sodi 
cases  rendering  the  intermediate  steps  by 
injunction,  attachment,  &c  unnecessary. 

The  RcMnan  Interdictnm  was  in  many 
TespectB  similar  to  the  Rnglish  injunctioiL. 

nilfTEBDICTDN.] 

INJUNCTION,  SCOTLAND.    [Tk- 
TBBDicr.3 

INNS  OF  COURT  AND  OF  CHAN- 
CERT.    When  the  houses  of  law  were 
first  established  seems  very  doubtfiil ;  bat 
the  fixing  of  the  Coort  of  Common  Plems 
at  the  palace  at  Westminster  appeara 
greatiyto  have  contributed  to  their  ori- 
gin.   This  brought  together  a  number  of 
persons  who  (as  Spelman  says)  addicted 
themselves  wholly  to  the  study  of  the 
laws  of  the  land,  and,  no  longer  considep- 
ing  it  as  a  mere  subordinate  science,  soon 
improved  the  law  and  brought  it  to  that 
condition  which  it  attained  under  Kin^ 
Edward  I.    They  purchased  atvarioiis 
times  certain  houses  between  the  city  of 
London  and  the  nalaoe  of  Westminstert 
for  the  combined  advantage  of  ready 
access  to  Westminster  and  of  obtaining 
provisions  from  London.     *'For  their 
liberties  and  privileges"  (observes  Mr. 
Agard,  in  an  essay  written  in  the  end  of 
the  seventeenth  century),  *'  I  never  read 
of  any  granted  to  them  or  their  houses : 
for  havinff  the  law  in  their  hands,  I  doubt 
not  but  they  could  plead  for  themselveay 
and  say,  as  a  judge  said  (and  that  righU y), 
that  it  is  not  convenient  that  a  judge 
should  seek  his  lodging  when  he  ccMneth 
to  serve  bis  prince  and  his  country." 

In  Fortescue's  time  there  were  foar 
inns  of  court  and  ten  iniis  of  chancery* 
the  former  being  frequented  by  the  sons 
of  the  nobility  and  wealthy  gentry,  and 
the  latter  by  merchants  and  others  who 
had  not  the  means  of  paying  the  greater 
expenses  (amounting  to  about  *' twenty 
marks"  per  annum)  of  the  inns  of  court 
The  first  were  called  t^rtnticii  nobi" 
liores,  the  latter  apprenticii  only. 

On  the  working  days,  says  Fortescne, 
in  his  *De  Laudibus  Legum  Anglite,* 
most  of  them  apply  themselves  to  the 
study  of  the  law ;  and  on  the  holy  days 
to  the  study  of  Holy  Scripture.  But  it 
appears  that  they  did  not  entirely  neglect 
hghter  pursuits,  for,  says  the  same  learned 
author,  they  learn  to  ung  and  to  exercise 
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themselves  in  all  kind  of  harmony,  and 
they  also  practise  dancing  and  other  no- 
blemen's pastimes.  He  says  tiiey  did 
ercrything  in  peace  and  amity,  and  al- 
thoo^  the  onljr  punishment  that  oonld 
be  iimicted  (as  is  the  case  now)  was  ex- 
poMon,  they  dreaded  that  more  than 
other  criminal  offenders  fear  imprison- 
ment and  prisons.  Theimisofconrtylbr- 
merly  called  **  hostels,"  are  Lincoln's  Inn, 
the  Inner  Temple,  the  Bliddle  Temple, 
and  Gray's  Inn. 

The  Inner  Temple,  as  well  as  the  Middle 
Temple, owes  its  nameto  theKnightsTem- 
plars,  who  appear  to  have  established 
themselves  here  about  the  year  1 185,  and 
called  their  house  the  New  Temple. 
After  the  dissolution  of  that  order,  it  was 
granted  to  the  Knights  of  St  Jcim  of  Je- 
rosalem  by  King  Edward  III.,  and  was 
soon  after,  according  to  Ducdale,  demised 
by  them  to  ^'diTers  professors  of  the 
common  law  that  came  ftomThavye's 
Inn,  in  Holbame." 

The  church,  which  is  c(mmion  to  both 
societies,  was  founded  by  the  Templan, 
upon  the  model  of  that  of  the  Holy  Se- 
pulchre at  Jerusalem^  and  was  consecrated 
m  1185,  and  dedicated  to  the  Virgin 
Maiy.  It  consists  of  a  round  tower  at 
tibe  western  entrance,  and  three  aisles  run- 
ning east  and  west,  and  two  cross  aisles. 
This  church  has  been  recently  restored 
and  beautified. 

Besides  these  four  inns  of  court,  there 
are  eisfat  inns  of  chancery,  which  are  a 
sort  of  daughter  inns  to  the  inns  of  court 
They  are  now  only  used  as  chambers,  and 
are  principally  inhabited  by  solidtors  and 
attonteys.  Two  belong  to  Lincoln's  Inn, 
namely,  Fumiyal's  Inn  and  Thayye's 
Inn;  the  former  of  these  two  has  lately 
been  rebuilt,  and  has  a  front  towards 
Holbom;  it  comprises  upwards  of  100 
sets  of  chambers.  Four  belong  to  the 
Temple,  Cliiford's  Inn,  ClementTs  Inn, 
New  Inn,  and  Lyon's  Inn.  All  these 
are  ootdde  Temple  Bar,  near  the  Strand. 
The  remaining  two,  Staple  Inn  and  Bar- 
nard's hm,  belong  to  Gray's  Inn.  Most 
of  the  inns  of  chancery  have  a  hall,  in 
some  of  which  dinners  are  provided  and 
terms  kept,  as  in  the  inns  of  court ;  but 
these  terms  do  not  qualify  the  studoit  to 
be  called  to  the  bar. 

▼OL.  II. 


Each  inn  of  court  is  ^eraed  by  its 
own  benchers,  or  ''antients,"  as  they 
were  formerly  called,  who  fill  up  & 
vacancies  in  their  own  body.  Any  bar- 
rister of  seven  years'  standinc  may  be 
elected  a  bencher;  but  that  honour  is 
now  usually  conferred  only  on  queen's 
counsel.  The  Benchers  of  each  inn 
exercise  the  power  of  calling  to  Uie  bar 
the  members  of  their  own  mn.  [Bab- 
RiSTER.]  They  also  exercise  the  power 
of  disbarring  a  barrister,  that  is,  depriv- 
ing him  of  the  privileges  which  th^nave 
conferred  bv  calling  him  to  the  bar,  if 
see  somdent  reason  for  such  a  pro- 


INQUEST.    [Coronhl] 

INSANITY.  LEGAL.    [Ltinact.] 

INSOLVENT  is,  literally,  a  man  who 
cannot  pay  his  debts.  But  a  man  is  not 
properly  called  insolvent  till  he  has 
been  fonnd  to  be  so  bv  the  process  to 
which  he  is  liable  under  the  insolvent 
acts,  if  he  does  not  pay  his  creditors. 
Statutes  have  from  time  to  time  been 
passed  for  the  purpose  of  releasing  ftom 
prison,  and  sometmies  from  their  debts, 
persons  whose  transactions  have  not  been 
of  such  a  nature  as  to  subject  them  to  the 
Bankrupt  Laws.  These  statutes  have 
been  passed  for  a  limited  time  only,  and 
have  been  continued  by  subsequent  enact- 
ments. 

The  Insolvent  Law  of  England  was 
consolidated  by  the  7  George  IV.  c.  57, 
continued  by  tiie  I  William  IV.  c.  38, 
and  since  by  annual  statutes  for  one  year. 
It  was  somewhat  modified  by  1  and  2 
Victoria,  c  110.  The  law  is  amninistered 
by  commissioners  appointed  by  the  crown, 
in  a  court  called  the  Insolvent  Debtors^ 
Court,  and  three  of  the  commissioners 
from  time  to  time  make  circuitSi  and  give 
their  attendance  at  the  assiae  towns  or 
other  places  where  prisoners  may  be  or- 
dered to  appear.    rCnicuxTB.] 

By  the  1  &  2  Vict  c  1 10,  no  person 
can  be  arrested  upon  mesne  process  in 
any  civil  action,  except  in  certain  cases 
specially  provided  for  by  the  act 

The  general  object  of  the  law  as  to  in- 
solvency is  to  release  the  debtor  fttmi  pri- 
son, to  free  his  person  from  liability  as  to 
debts  contracted  previous  to  his  discharge, 
but  to  make  all  his  present  and  ftitnre  ac- 
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quired  property  aytilable  for  the  benefit  of 
hu  creaiton.  Wbere  new  creditors  have 
a  claim  on  the  inflolTenfa  sabseqoently 
acqoired  property,  which  is  of  such  a 
nature  that  it  cannot  be  taken  in  execu- 
tion, it  may  be  necessary  to  apply  to  a 
court  of  equity,  which  in  administering 
such  estate  of  a  deceased  insolvent,  wifi 
pay  the  creditors  subsequent  to  the  insol- 
Tency  first,  and  then  the  creditors  prior 
to  the  insolTency. 

It  is  not  easy  to  state  the  law  and  prac- 
tice as  to  insolvency  at  present,  in  conse- 
quence of  several  acts  having  been  re- 
cently passed  in  a  great  hurry,  and  in 
consequence  of  the  hist  act  having  only 
just  come  into  operation. 

From  August,  1842,  to  August,  1845, 
three  acts  have  been  passed  relating  to 
insolvent  debtors :  these  are  5  &  6  Vict, 
e.  116;  7  &  8  Vict,  c.  96;  and  8  &  9 
Vict,  c.  127. 

The  act  5  &  6  Vict,  c  116,  which 
came  into  operation  1st  November,  1842, 
enabled  a  person  who  was  not  a  trader 
within  the  meaning  of  the  bankrupt  laws, 
or  a  trader  who  owed  debts  which 
amounted  in  the  whole  to  less  than  300/1, 
to  obtain  by  petition  a  protection  from 
the  Court  of  Bankruptcy  in  London  or 
the  commissioners  of  the  District  Courts 
of  Bankruptcy  in  the  country,  from  all 
process  whatever  (except  under  a  judge's 
order),  either  against  his  person  or  pro- 
perty until  the  case  was  adjudicated  by 
the  court.  In  the  interim  the  insolvent's 
property  was  vested  in  an  official  assignee 
appointed  by  the  court  If,  on  the  hear- 
ing of  the  petition,  the  commissioner 
were  satisfied  with  the  allegutioos  which 
it  contained,  and  that  the  debts  were  not 
contracted  by  fraud,  breach  of  trust,  or 
by  any  proceedings  for  breach  of  the 
Im  s,  he  was  empowered  to  make  a  final 
ordir  for  the  protection  of  the  petitioner 
from  all  process,  and  to  cause  his  estate 
and  effects  to  be  vested  in  an  oflicial  as- 
signee, together  with  an  assignee  chosen 
by  the  creditors.  The  commissioner 
might  also,  if  he  thought  fit,  make  an 
order  for  carrying  into  effect  such  pro- 
posal as  the  petitioner  mi^ht  have  set 
forth  in  his  petition,  and  direct  some  al- 
lowance to  be  made  for  the  support  of 
the  insolvent  out  of  his  effects. 


The  act  7  &  8  Vict,  c  96,  passed  9t] 
August,  1844,  is  entitled  'An  act  t4 
amend  the  law  of  Insolvency,  Bank 
ruptcy,  and  Execution.*  It  enacted  tha 
any  prisoner  in  execution  upon  judgmen 
in  an  action  for  debt  ^who  was  not  i 
trader,  or  whose  debts,  if  a  trader,  wen 
under  300/.,  may,  without  any  previoui 
notice,  by  petition  to  any  court  of  bank 
ruptcy,  be  protected  from  process  am 
from  being  detained  in  prison  for  anj 
debt  mentioned  in  his  schedule ;  and  if  sc 
detained,  the  commissioners  of  any  bank- 
ruptcy court  may  order  his  discharge. 

The  property  of  the  insolvent  ma} 
be  seised  lor  the  benefit  of  his  credit- 
ors with  tiie  exception  of  the  wearing 
apparel,  bedding,  and  other  necessaries 
of  the  petitioner  (the  insolvent  undei 
7  &  8  Vict  c.  96)  and  his  family,  and 
the  working  tools  and  implements  ol 
the  petitioner  not  exceeding  m  the  whole 
the  value  of  20/.  Under  the  7  &  8  Vic. 
c.  96  (§  39)  if  a  petitioner  for  protection 
horn  process  (pursuant  to  the  provisions  oi 
that  act)  shall  wrongfully  andfraudulently 
omit  in  the  schedule,  which  schedule  he 
is  required  to  make  (5  &  6  Vic  c.  116), 
any  property  whatsoever,  or  retain  or 
exempt  out  of  such  schedule  any  wearing 
apparel,  bedding,  or  other  necessaries, 
property  of  greater  value  than  2o/.,  he 
shall,  upon  bSng  duly  convicted  thereof, 
be  liable  to  be  imprisoned  and  kept  to  hard 
labour  for  any  period  not  exceeding  three 
years. 

The  7  &  8  Vic.  c.  96  made  a  great  al- 
teration  as  to  debts  under  20/.  Tlie  57th 
section  is  as  follows:  ** Whereas  it  is 
expedient  to  limit  the  present  power  oi 
arrest  upon  final  process,  be  itenacted^ 
That  from  and  after  the  passing  of  this 
act  no  person  shall  be  taken  or  charged 
in  execution  upon  any  judgment  obtained 
in  any  of  her  Majesty's  superior  courts,  oi 
in  any  county  court  court  of  requests,  of 
other  inferior  court  in  any  action  for  the 
recovery  of  any  debt  wherein  the  sum 
recovered  shall  not  exceed  the  sum  of  20/^ 
exclusive  of  the  costs  recovered  by  such 
judgment"  The  58th  section  provided 
that  upon  application  to  a  judge,  of  one 
of  the  snpenor  courts  of  law  at  'West- 
minster,  or  to  the  court  in  which  such 
judgment  as  is  mentioned  in  section  57| 
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tbaU  have  been  obtained,  all  persons  in 
exfcstioQ  at  the  time  of  passing  this  act 
be  Ssdnrged,  ivhen  the  debt  exclusive 
^CBsti  did  not  exceed  what  is  specified 
in  die  57th  section.  Accordingly,  sach 
penrofi,  oo  making  application  pursuant 
ic-  tbe  SSch  section  of  this  act,  were  dis- 
cisrged  from  prison  in  England  and 
Wilts. 

Tbe  oosiseqnences  of  the  legislation 
CQaoiced  in  the  57th  and  53th  sections 
c(  T  &  8  Vict,  c  96,  were  these.  All 
penoB  who  were  in  confinement  for 
debis  Boder  20/.,  exclusive  of  costs,  might 
gr.  tiar  liberty  ;  but  the  judgment  u^n 
whidi  the  debtor  was  taken  in  execution 
reiBaiDed  in  force  (§  58),  and  the  judg- 
meat  creditor  or  creditors  had  their  re- 
ffirdy  and  execation  upon  every  snch 
jodzmait  against  the  property  of  the 
ccbW,  just  as  tbej  might  have  had  if 
be  had  never  been  taken  in  execution 
QpoQ  such  judgment.  The  59th  section 
giTe  to  the  judge  who  should  try  such 
ci^e  (§  58),  being  either  a  judge  of  one 
cf  the  superior  courts  or  a  barrister  or 
aromey  at  law,  power  to  imprison  the 
tiefendant  (debtor)  for  such  times  as  are 
KcQtioned  in  §  5d,  if  he  should  appear 
to  have  been  guilty  of  firaud  in  contracting 
'JK  debt,  or  had  contracted  it  under  the 
(Sber  cireumstanoes  mentioned  in  the 
i^  S€ctiou. 

The  amount  of  debts  in  England  and 
Wiks  under  20L  mast  always  form  a 
Very  conaderable  proportion  of  all  the 
dfi^  that  are  at  any  time  due  in  Eng- 
hod  and  Wales.  Such  debts  comprehend 
a  lirge  part  of  the  dealings  of  shopkeep- 
ers and  petty  tradesmen ;  probably  in  a 
very  lai^  number  of  cases  debts  under 
2Lt/.  may  comprehend  every  debt  that  is 
dne  u>  a  large  body  of  petty  tradesmen. 
T&e  tradesmen  no  doubt  do  in  many  cases 
give  credit  to  persons  who  have  no  rea- 
scFiable  means  of  payment,  and  with 
vb(xe  character  ana  condition  they  are 
very  imperfectly  acquainted.  Many 
persons  are  always  willing  to  contract 
a  debt,  but  never  intend  to  pay  if  they 
can  help  it.  Another  class  of  debtors 
erj^sists  of  those  whose  morality  is  not  so 
well  fixed  as  to  make  them  good  and 
▼iii'mg  payers,  but  who  will  pay  and  do 
pay  under  the  combined   infiuence  of 


some  feeling  of  honesty  and  some  fear  of 
the  consequences  of  non-payment  A 
third  dass,  which  we  hope  may  be  the 
most  numerous  of  all,  is  willing  to  pay, 
but  often  requires  time,  and  must  be  de- 
prived of  many  comforts  if  they  cannot 
command  the  credit  which  their  charac- 
ter and  earnings  feirly  entitle  them  to. 
[Credit.] 

The  57tii  and  58th  sections  of  the  7  & 
8  Vict  c.  96,  deprived  creditors  of  their 
hold  upon  their  debtors  for  sums  under 
20/.,  and  left  to  all  persons  who  had 
claims  upon  persons  in  prison  ibr  sums 
above  20/.,  the  power  of  still  keeping 
their  debtors  there.  As  to  debts  under  2oE 
existing  before  the  act,  and  for  which  the 
debtor  was  not  in  execution,  it  left  the 
creditor  no  remedy  except  against  his 
property.  And  here  we  may  remark  that 
the  question  as  to  the  imprisonment  of 
debtors  seems  reducible  within  narrow 
limits,  if  we  view  it  merely  as  it  affects 
the  interests  of  the  community.  The  ob- 
ject in  allowing  a  debtor  to  be  seized  it 
not  to  punish  him  as  a  debtor,  but  that  he 
may  be  subjected  to  a  complete  examina^ 
tion  for  the  purpose  of  discovering  what 
his  property  is,  that  he  has  not  parted 
with  it  to  defraud  his  creditors,  and  that 
there  was  no  fraud  in  the  contracting  of 
the  debt  The  simple  fact  of  being  in- 
debted and  unable  to  pay  should  not  be 
punished.  The  contracting  debts  under 
such  circumstances  as  amount  to  fraud 
ought  to  be  punished.  The  principle 
then  which  should  guide  a  legislature 
should  be,  not  to  punish  a  man  simply 
because  he  is  indebted  and  cannot  pay  his 
debts,  but  to  punish  him  for  any  naud 
that  is  committed  either  in  contracting 
the  debt  or  in  attempting  to  evadej^he 
payment  of  it  Now  in  the  case  of  a 
debtor,  fraud,  both  in  contracting  a  debt 
and  in  attempting  to  evade  payment,  is 
known  by  experience  to  be  a  thing  of 
frequent  occurrence ;  and  it  is  therefore 
just  and  reasonable  that  judgment  cre- 
ditors should  have  the  power  to  secure 
the  person  of  their  debtor  until  he  has 
paid  his  debts  or  made  a  full  and  honest 
statement  of  his  means  of  payment. 

The  eti'ect  of  the  last-mentioned  act 
was  of  course  to  diminish  the  credit 
given  by  small  dealers  to  all  persons. 
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The  act  also  reUeved  many  dishonest 
debtors  from  the  payment  of  their  past 
debts,  Ibr  it  depriyed  the  creditor  of 
hit  most  efficient  remedy;  and  as  to 
all  future  dealings,  it  rendered  the 
small  tradesman  less  willing  to  give  cre- 
dit to  those  who,  nnder  the  old  system, 
had  it  Bat  the  act  did  more:  it  encou- 
raged fraud  and  a  fraudulent  system  of 
tnule.  Persons  who  were  refosed  credit 
by  respectable  tradesmen,  who  honestly 
paid  for  dieir  goods,  could  still  obtain 
credit  of  tradesmen  whose  practices  were 
not  so  honest  The  amount  of  mischief, 
both  pecuniary  and  moral,  caused  by  this 
unwise  measure,  may  be  estimated  from 
the  loud  complaints  against  it  from  all 
parts  of  the  kingdom,  from  a  great  variety 
of  tradespeople,  espedally  teilors,  shoe* 
makers,  butchers,  bakers,  grocers,  three- 
fourths  of  whose  debts,  and  of  retail 
tradesmen  generally,  are  ordinarily  in 
sums  under  20/.  In  some  wholesale 
trades  three-fourths  of  the  debts  are  also 
in  sums  under  20L  Their  debtors  set 
them  at  defiance,  as,  except  in  cases  of 
fraud,  there  was  no  power  of  obtaining 
payment  except  by  an  action  in  one  of 
the  superior  courts,  in  which  case  the 
creditor  would  have  to  pay  the  costs  out 
of  his  own  pocket,  and  m  the  end  might 
be  unable  to  obtain  satisfhction  for  the 
debt  Even  in  the  small  debts'  courts, 
the  costs  allowed  being  small,  the  cre- 
ditor who  sued  was  generally  charged 
extra  costs,  which  could  not  be  charged 
to  the  debtor.  Many  tradesmen  had  debts 
in  sums  of  less  than  20/.  which  in  the 
aggregate  amounted  to  a  large  sum,  per- 
haps m  some  cases  to  2000l.  or  8000/. 
In  some  of  the  provindal  towns  it  was 
statet^  that  the  aggregate  amount  owing 
in  sums  under  20/.  was  not  less  than 
100,000/. 

It  would  seem  as  if  the  leeislature 
made  this  alteration 'as  to  20f.  debts 
under  tiie  opinion  that  all  persons  liable 
to  that  amount  and  under,  must  be  very 
Ul-used  people  who  required  relief  and 
that  the  creditors  need  not  to  be  regarded 
in  the  matter.  The  erectors,  however, 
did  not  fiiil  to  make  their  complaints 
known,  and  never  were  compUunts  more 
reasonable. 

The  legislature  have  now  remedied 


the  mischief  which  they  did  by  a  new 
act,  8  &  9  Vict,  c.  127,  and  intitiued  very 
dgnificantly  'An  act  for  the  better  se- 
curing the  payment  of  small  debts ;'  and 
it  began  by  declaring,  which  every  l2iink- 
ing  man  will  allow  to  be  true,  that  **  it  is 
expedient  and  just  to  give  creditors  a 
farther  remedy  for  die  recovery  of  debts 
due  to  them.''^  The  sums  to  which  the 
act  applies  are  debts  under  20/.,  exclusive 
of  costs.  The  powers  of  7  &  8  Vict,  c. 
96,  and  of  the  several  acts  relating  to 
insolvency  are  applicable  to  8  &  9  Vict, 
c.  127. 

The  act  (8  &  9  Vict  c  127)  gives 
to  creditors  the  means  of  obtaining  pay- 
ment of  sums  under  20/.,  besides  the  costs 
of  suit,  by  the  following  process.  A  cre- 
ditor who  has  obtained  judgment,  or 
order  for  parent  of  a  debt  not  exceeding 
20/.  (exclusive  of  costs)  may  summon  his 
debtor  before  a  commissioner  of  bank- 
ruptcy ;  or  he  may  summon  his  debtor 
before  any  court  of  requests  or  conscience, 
or  inferior  court  of  record  for  the  re- 
covery of  small  debts,  if  the  judge  of  sudi 
court  is  a  barrister-at-law,  a  special 
pleader,  or  an  attorney  of  ten  years' 
standing.  It  may  here  be  remarked  that 
this  part  of  the  act  which  takes  the  juris- 
diction of  the  courts  of  request  out  of  the 
hands  of  non-professional  commissioners 
is  a  new  provision.  The  judges  of  these 
courts  are  made  removeable  for  misbe- 
haviour or  misconduct,  and  the  courts 
will  be  assinulated  in  some  degree  to  the 
Bankruptcy  and  Insolvency  Courts. 

On  the  appearance  of  the  debtor  before 
the  commissioner  or  court  upon  sum- 
mons, he  will  be  examined  by  the  court, 
or  by  the  creditor  if  he  think  fit,  ''touch- 
ing the  manner  and  time  of  his  contracting 
the  debt  the  means  or  prospect  of  pay- 
ment he  then  had,  the  property  or  means 
of  payment  he  still  hath  or  may  have, 
the  lusposal  he  may  have  made  of  any 
property  since  contractiug  sndi  debt ' 
The  commissioner  is  empowered  to  make 
an  order  on  the  debtor  **  for  the  payment 
of  his  debt  by  instalment  or  otherwise  f 
and  if  the  debtor  &ils  to  attend  or  to  make 
satis&ctory  answer,  or  shall  appear  to 
have  been  guiltjr  of  fraud  in  contracting 
the  debt,  or  to  have  wilftdly  contracted  it 
without  reasonable  prospect  of  being  able 
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to  pay  it,  or  to  hare  concealed  or  made 
away  with  his  property  in  order  to  defeat 
his  creditors,  the  commissioBer  or  judge 
of  the  court  may  commit  him  for  anv 
time  not  exceeding  forty  days;  bat  such 
imprisonment  will  not  operate  in  satis- 
ftction  of  the  debt  Wearing  apparel  and 
bedding  of  a  judgment  debtor,  and  the 
implements  of  his  trade,  amounting  in  the 
whole  to  a  sum  not  exceeding  5/.  in  ralne, 
are  exempted  from  seizure.  The  powers  of 
all  inferior  courts  under  this  act  are  assimi- 
lated ;  and  a  suit  commenced  in  one  small 
debt  court  cannot  be  remored  to  another 
similar  court  in  the  same  town.  When  a 
debt  exceeds  Hd^  the  suit  may  be  remoTcd 
by  certiorari  to  the  superior  oourtB.  Any 
of  her  Majesty's  secretaries  of  state  are 
empjowered  to  alter  or  enlarge  the  juris- 
diction  of  all  small  debts  and  inferior 
courts.  The  act  itself  enlai^ges  the  juris- 
diction of  courts  of  requests,  where  sums 
not  exceeding  2/.  could  heretofore  only  be 
tecorered,  and  now  sums  not  exoeedin|; 
M.  may  berecovered  in  them.  It  is  provi- 
ded by  Uie  set,  that  all  suitors'  money  paid 
into  court  and  not  claimed  for  rix  years, 
is  to  go  into  a  fond  for  the  payment  of  the 
necessary  expenses  of  carrytQg  on  the 
business  of  the  court 

The  act  7  &  8  Vict  c  70,  which  came 
into  operation  1st  September,  1844,  and 
is  enutled  <  An  Act  for  focilitating  ar- 
rangements between  Debtofs  and  tWi- 
tors,'  is  of  the  nature  of  an  insolrent  act 
Under  this  act  a  debtor  who  is  not  sub- 
ject to  the  Bankrupt  Laws  may  ^iply  by 
petition  to  a  court  of  bankrvpSey  and 
obtain  poteetion  from  arrest,  provided 
his  petition  be  signed  by  one-third  in 
number  and  -value  of  his  creditors.  The 
debtor^s  petition  must  set  forth  the  cause 
of  inabihty  to  meet  his  creditors,  and 
oontaiB  a  propodtioii  for  the  future  pay- 
ment or  the  conmromise  of  his  debts,  and 
a  statement  of  his  assetsand  debts.  Any 
one  of  the  commissioners  of  bankruptcy 
may  examine  the  petitiomng  debtor,  or 
any  creditor  who  may  join  in  tiie  petition, 
or  any  witness  produced  by  the  debtor, 
in  private;  and  ii  he  be  satisfied  with 
the  statements  made,  he  may  convene  a 
general  meeting  of  all  the  petitioner's 
creditors,  and  appoint  an  ofBdal  assignee, 
TC^utrar,  or  a  craditor  to  rqNMt  the  pro- 


ceedings. If  at  the  forst  meeting  the 
major  part  of  the  creditors  in  number  and 
value,  or  nine-tenths  in  value,  or  nine- 
tenths  in  number  of  those  whose  debts 
exceed  202.,  shall  assent  to  the  propontion 
of  the  debtor,  a  second  meeting  is  to  be 
appointed.  If  at  the  second  meeting 
three-fifths  of  the  creditors  present  in 
number  and  value,  or  nine-tenths  in 
value,  or  nine-tenths  in  number  of  those 
whose  debts  exceed  20L,  shall  agree  to 
the  arrangement  made  at  the  first  meet- 
ing and  reduce  the  terms  to  writing,  such 
resolution  shall  be  binding,  provided  one 
full  third  of  the  creditors  in  number  and 
value  be  present  Under  this  arrange- 
ment the  affiurs  of  the  debtor 'may  oe 
settled.  When  this  has  been  efiected, 
a  meeting  of  the  creditors  is  to  be  held 
before  the  commissioner,  who  is  to  give 
the  debtor  a  certificate,  which  shall  ope- 
rate as  a  certificate  under  the  statute 
relating  to  bankrupts. 

The  reguktions  of  the  7  &  8  Viet  c 
96,  as  to  debts  under  20^  caused  universal 
dissati^ction  among  creditors  in  Eng- 
land and  Wales,  as  we  have  already  ob- 
served. The  debtors,  we  may  presume, 
were  satisfied  with  the  new  hiw.  The 
evidence  taken  before  the  Lords'  Commit- 
tee in  1845  proved  the  necessity  of 
amending  this  act  The  history  of  this 
piece  of  unwise  legislation  and  of  its  cor- 
rection is  useful.  It  shows  how  ill- 
considered  measures  may  sometimes 
become  law  in  this  coonti^,  in  whi<^  the 
mass  of  public  business  is  so  enormous 
that  important  statutes  are  sometimes 
enacted  m  great  haste  and  consequently 
without  due  deliberation.  It  also  shows 
that  the  fbroe  of  opinion,  when  sustained 
by  sound  reasons  and  directed  hj  men 
in  judgment,  is  strong  enough  to  induce 
the  legislature  to  amend  their  mistakes. 

The  law  of  debtor  and  creditor  has 
been  a  difficulty  in  all  countries.  In 
England  an  insolvent  debtor  may,  in 
certain  cases,  be  subjected  to  the  opera- 
tion of  the  Bankrupt  Laws.  [Bank- 
rupt.] If  he  cannot  claim  the  benefit  of 
the  Bankrupt  Laws,  he  is  sul^ect  to  the 
law  that  relates  to  insolvent  debtors. 
The  question  of  arrest  and  imprisonment 
for  debt  has  been  chiefly  discussed  with 
reference  to  insolvent  debtors^  that  is,  the 
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class  of  debtors  whose  debts  have  not 
been  oontracted  in  the  operations  of  trade 
or  commerce,  or  under  such  circum- 
stances as  to  bring  them  within  the  Bank- 
rupt Laws. 

Formerly  there  were  two  kinds  of 
arrest  in  ciyil  cases,  that  which  took 
place  before  trial,  and  was  called  arrest 
on  mesne  process ;  and  that  which  takes 
place  after  trial  and  judgment,  and  is 
called  arrest  on  final  process.  In  the 
arrest  on  mesne  process  it  was  only  ne- 
cessary for  the  plaintiff  to  make  an  afli- 
dayit  that  the  cause  of  action  amounted 
to  20/.  (7  &  8  Geo.  IV.  c.  71),  upon 
which  he  could  sue  out  a  writ  called  a 
capiast  which  was  directed  to  the  sheriff, 
who  thereupon  gave  his  officers  a  warrant 
for  seising  the  Sieged  debtor.  The  sta- 
tute 1  &  2  Vict  c  110,  §§  2, 3,  4,  5,  6, 
enacted  that  no  person  can  be  arrested 
for  alleged  debt  before  a  judgment  has 
been  obtamed  against  him,  unless  it  can 
be  shown  to  the  satisfaction  of  a  jud^  of 
one  of  the  su[^rior  courts  that  the  plaintiff 
has  a  cause  of  action  against  such  person 
to  the  amount  of  20Z.  or  upwaros,  and 
that  there  is  probable  cause  to  believe 
that  the  defendant  is  about  to  qmt  Eng- 
land. A  defendant  may  also  be  arrested 
upon  mesne  process  when  he  has  received 
an  unfiivourable  judgment  in  the  court 
for  the  relief  of  insolvent  debtors  (1  &  2 
Vice.  110,  §85). 

Arrest  in  execution  is  therefore  now 
the  only  arrest  that  is  of  any  practical 
importance :  it  means  the  arresting  of  a 
man  after  a  court  of  justice  has  decided 
that  he  owes  a  debt  The  ground  of  ar- 
resting the  man  is,  that  he  does  not  pay 
the  debt  pursuant  to  the  judgment;  in 
other  words,  he  disobeys  tiie  command 
of  the  court,  which  has  declared  that  he 
must  pay  a  certain  sum  of  money  to  the 
plamtiff. 

On  the  subject  of  maintaining  the  law 
of  arrest  in  execution  there  has  been  dif- 
ference of  opinion.  The  best  arguments 
in  fevour  of  it  that  we  have  seen  are 
contained  in  a '  Supplementary  Paper  on 
Bankruptcy  and  Insolvency,  by  William 
John  Law,  Esq.  Dissentient  from  the 
Beport  Presented  to  both  Houses  of  Par- 
liament, 1841/  Mr.  Law  did  not  sign 
^he  report  of  the  other  commissioners  on 


the  subject  because  he  did  not  agree  with 
them ;  and  the  Supplementary  Paper  con- 
tains the  reasons  of  his  dissent 

With  respect  to  arrest  in  execution, 
Mr.  Law's  intimate  knowledge  of  the 
relation  of  debtor  and  creditor  has  en- 
abled him  to  answer  fully  all  the  argu- 
ments of  those  who  attempt  to  show  the 
insufficiency  of  this  final  arrest  He  has 
proved  beyond  doubt  the  justice  of  this 
final  arrest,  or  if  the  word  justice  be  ob- 
jected to,  its  nseftilness  to  the  community. 
A  man  is  not  now  arrested  till  he  has 
disobeyed  the  judgment  of  a  court*  of 
justice.  It  is  his  business  to  show  why 
he  disobeved  the  judgment;  and  in 
the  mean  time  either  his  person  must  be 
secured,  or  the  judgment  of  the  court 
must  be  treated  as  a  mere  idle  form.  It 
may  be  said,  the  plaintiff  can  proceed  to 
take  the  debtoi's  property :  but  even  visi- 
ble property  cannot  idways  be  got  at ;  for 
when  tne  sheriff  goes  to  sieixe  it,  *'some 
one  on  the  premises  holds  up  a  bit  of 
parehment  called  a  bill  of  sale,  and 
frifffatens  him  out  again ;  there  is  not  one 
plaintiff  in  five  hundred,  great  or  small, 
who  has  courage  enough  to  indemnify 
the  officer,  and  defy  the  fraud."  If  there 
is  this  difficulty  as  to  the  taking  posses- 
sion of  a  debtor's  visible  property,  what 
must  be  the  difficulty  of  getting  at  the 
property  of  the  debtor  which  is  not  visi- 
ble ?  And  what  other  mode  can  be  sug- 
gested of  compelling  the  defimdant  to 
give  a  true  account  of  all  his  property 
than  to  imprison  htm  until  he  does  ?  ''A 
defendant  has  always  been  prone  to  place 
his  property  out  of  reach  of  an  execution, 
but  there  has  been  this  one  restraint :  he 
says  to  himself  *  If  I  make  my  property 
safe,  they  will  take  tee,  and  then  I  must 
bring  it  forward.*  When  property  only 
can  be  touched,  the  argument  is  changed, 
it  becomes  this :  *  If  I  make  my  property 
safe,  my  enemy  can  do  nothing.'  So 
necessary  is  process  against  the  person 
for  process  a^inst  the  property,  and  so 
unreasonable  is  it  to  require  of  the  cre- 
ditor by  record  the  establishment  of  any 
fhrther  case,  in  order  to  entiUe  him  to  an 
execution.  His  judgment  is  his  case: 
the  clearest  duty  lies  on  the  other  party 
to  establish  his  exemption  finom  the  task 
of  satisfying  it" 
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The  great  argameot  of  the  Report  from 
which  Mr.  Law  digsents  is  this :  that  all 
execution  against  the  person  presumes 
fnud.  This  argument  is  very  absord. 
The  presumption  ought  to  be  against  die 
debtor  who  does  not  obey  the  judgment 
of  the  court.  He  may  be  guilty  of  fraud 
or  he  may  not :  it  is  his  business  to  ex- 
plain why  he  disobeys  the  order  of  the 
oourt.  Thb  argument  against  execution 
is  founded  on  the  presumption  being  in 
the  debtor's  fiivonr,  instead  of  bein^,  as  it 
is,  against  hioL  **  The  practical  justice 
and  wisdom  is  in  subjecting  all  (debtors) 
to  searching  inquiry,  for  we  purpose  of 
ascertaining  whether  they  are  dishonest 
or  not  I  am  quite  sure  that  in  that 
coort  (the  Insolvent  Court)  where  search- 
ing inquiry  is  known  and  practised,  it  is 
foond  necessary  to  be  applied  to  every 
case  as  the  means  of  disclosing  its  true 
character  and  merits.'' 

**  Blamelessness  must  not  be  presumed : 
Guiltiness  is  to  be  presumed :  it  may  or 
may  not  be  that  which  is  told  by  the  word 
fraud;  the  precise  shade  cannot  be  pre- 
sumed ;  the  character  and  degree  are  to  be 
learned  through  a  deliberate  and  forced 
enquiry.  It  is  misrepresentation  to  say 
ihsLtJraudvi  presumed  and  punished  on 
presumption ;  the  coercion  which  was 
once  purely  punishment  is  now  necessary 
coercion  to  the  iuTestigation  of  a  ques- 
tion in  which  presumption  is  and  ought 
to  be  against  the  party  coerced.  The  debtor 
in  execution  is  the  applicant  for  indul- 
gence ;  he  has  to  estabhsn  his  case ;  but  he 
is  at  liberty  to  institute  proceedings  to- 
wards this  question  instanUy  on  his  arrest; 
«nd  not  only  is  he  at  liberty  to  seek  exemp- 
tion from  the  consequences  of  the  injury 
which  he  has  done  to  the  particular  party 
who  has  pursued  him,  but  to  use  the  same 
opportunity  for  acquiring  a  privilege 
against  every  person  in  me  kingdom  to- 
'wmB  whom  he  stands  in  a  similar  predica- 
ment :  on  giving  to  the  true  owners  a  part 
of  their  property,  or  on  showing  that  there 
remains  no  part  to  surrender,  he  receives, 
if  excuse  is  found  for  granting  it,  this 
great  boon — a  total  freedom  for  me  foture 
of  person  and  property ;  save  that  if  ever 
he  become  in  the  full  and  ikir  sense  of 
the  words  of  ability  to  pay,  there  will 
reside  in  a  competent  tribunal  the  power 


to  ascertain  that  ability  and  to  exact  that 
payment. 

*'  It  is  almost  unnecessary  to  say  that 
these  results  ought  not  to  be  enjoyed 
without  that  full  disclosure  of  the  history 
of  his  property  which  is  found  in  the 
schedule  of  an  insolvent  debtor;  that 
full  opportunity  for  the  creditors  to 
challenge  this  history;  and  that  &ir, 
deliberate,  and  effective  investigation 
of  its  truth  which  is  made  in  that 
court" 

These  general  arguments  in  fovour  of 
the  justice  of  final  execution  are  sup- 
ported by  Mr.  Law  with  &cts  equally 
strong,  which  also  prove  the  efficacy  of 
such  arrest  The  mode  in  which  he  has 
examined  the  arguments  in  favour  of 
abolishing  arrest,  which  are  derived  from 
certain  returns,  is  completely  convincing. 
The  wonder  is  that  such  shallow  argu- 
ments against  the  law  of  arrest  should 
ever  have  been  brought  forward.  The 
efficacy  of  arrest  must  not  be  estimated 
*'by  the  extent  of  dividends  made  in  the 
Insolvent  Debtors'  Court,  or  the  propor- 
tion of  unfavourable  judgments ;"  though 
it  must  be  remembered  that  the  divi- 
dends are  not  none  at  all,  as  some  people 
suppose. 

It  is  clearly  shown  by  Mr.  Law  that 
arrest  does  make  people  pay,  who  do  not 
pay  till  they  are  arrested ;  it  is  found  that' 
the  examination  to  which  insolvents  are 
subjected  exposes  a  ^reat  amount  of  fraud ; 
and  it  is  also  certain  that  the  number  of 
those  who  are  induced  to  pay  by  the  fear 
of  arrest  is  considerable,  just  as  the  fear 
of  other  punishment  prevents  many  per- 
sons fh>m  committing  crimes,  who  have 
no  other  motive  to  deter  them.  The  fear 
of  arrest  is  precisely  that  preponderating 
weight  which  is  wanted  to  induce  those 
whose  honesty  is  wavering  to  incline  to 
the  right  side. 

The  arguments  of  Mr.  Law  should  be 
read  by  every  man  who  wishes  to  form 
a  sound  judgment  on  the  law  of  insolvent 
debtors  in  England ;  and  so  much  of  his 
arguments  as  have  here  been  ^ven,  may 
help  to  diffuse  some  juster  opinions  on  a 
subject  in  which  a  sympathy  with  debtors, 
to  me  total  forgetfulness  of  creditors,  has 
led  many  well-meaning  people  to  aidopt 
conclusions  that  tend  to  unsettle  all  the 


INSURANCE,  FIRE. 


[  120  ]  INSURANCE,  FIRE. 


relatioiis  of  society,  and  to  confound 
boneft  men  and  rogues. 

In  Scotland,  the  being  in  a  state  of 
insolvency  has  the  same  effect  in  regard 
to  questions  of  stoppage  in  transitu,  and 
others  connected  wiUi  sale  and  delivery, 
as  it  has  in  England.  The  word  is  often 
used  in  connection  with  the  bankrupt 
law,  because  being  insolvent  is  one  of 
the  ingredients  of  Notour  Bankruptoy. 
[Bankrupt.]  Cesno  bonorum  is  the 
name  of  the  procedure  that  in  Scotland 
stands  in  j^aoe  of  the  insolvency  relief 
system  in  England.    [CBaBio  Bonobun.] 

INSTANCE  COURT.  [Adjubalty, 
Courts  of.] 

INSTITtJTION.  rBEKBFiCE,p.a40.] 

INSURANCE,  FIRE.  Among  those 
associations  whose  object  it  is  to  secure 
individuals  from  the  consequences  of 
accidental  loss,  companies  for  assuring 
the  owners  of  property  from  loss  arising 
from  fire  are  among  those  of  most  obvious 
utility,  and  have  long  been  successfully 
established  in  this  country.  It  might 
have  been  expected  that  the  sreat  advan- 
tage to  societ]^  in  general  of  individuals 
providing  against  ueir  ruin  by  means  of 
trifling  annual  contributions  would  have 
been  so  fiir  acknowledged  on  the  part  of 
the  British  legislature  as  to  prevent  the 
imposing  of  a  tax  upon  the  prudence  of 
the  people.  Such,  however,  is  not  the 
fact,  and  a  duty  is  levied  at  the  rate  of 
38,  per  cent  per  annum  upon  the  amount 
of  property  msnred  against  destruction 
by  nre,  which  rate  is,  in  most  cases,  equal 
to  200  per  cent  upon  the  premium  de- 
manded b^  the  insurance  offices,  which 
prenuum  is  found  sufficient  to  cover 
all  losses,  as  well  as  to  defray  the  ex- 
penses of  management  and  to  aflbrd  an 
adcMquate  return  to  cajntalists  who  embark 
their  property  in  the  undertaking.  How 
fkr  the  imposition  of  this  tax  prevents  in- 
surances being  effected  it  is  not  possible 
to  determine.  That  man^  persons  neslect 
to  insure  against  the  nsk  of  fire  from 
bdnff  compelled  to  pay  4s.  Bd,  for  each 
lOOr  value  of  their  propertjTi  who  would 
not  neglect  such  precaution  if  they  could 
attain  security  by  payment  of  Is.  Sd,  for 
a  like  amount  will  be  readily  acknow- 
ledged ;  and  the  proprie^  of  repealing 
this  tax  has  been  frequently  urgecL    But 


this  tax  produces  to  the  revenue  above  a 
million  sterling,  and  as  the  amount  is 
raised  without  trouble  and  at  littie  cost, 
the  tax  offers  to  the  mimster  of  the  day 
an  inducement  for  its  continuance  which 
it  will  be  difficult  to  overcome.  There 
is  indeed  no  individual  who  can  complain 
of  special  iigury  or  grievance  from  the 
tax :  it  is  imposed  on  all  persons  alike'; 
and  .the  insurance  offices,  by  whidi  it  is 
collected  and  paid  over  to  the  govern- 
ment, have  an  advantage  in  its  continu- 
ance, in  respect  of  the  discount  or  allow- 
ance which  is  made  to  them  on  the 
amount— an  advantage,  however,  more 
specious  than  real,  as  the  repeal  of  the 
tax  would  greatiy  increase  the  bosinesa 
of  the  offices. 

During  a  period  of  distress  experienced 
by  the  agriculturists,  tiie  landowners  and 
mnners  of  Great  Britain,  acting  throueh 
their  representatives  in  parliament,  ob- 
tained in  1833  an  advantage  over  other 
classes  of  the  community  b^  the  repeal  of 
the  duty  upon  insurance  of^fimn  produoe* 
fitnning  stock,  and  implements  of  hus- 
bandry (3  &  4  Wm.  IV.  c  23). 

There  is  no  reason  why  the  insurance 
of  fiurm  produce  should  have  this  advan- 
tage over  any  other  kind  of  produce ;  and 
the  total  repeal  of  this  impolitic  and  now 
uigust  tax,  since  it  no  longer  fidls  equally 
on  all,  would  be  loudly  called  for  by  all 
classes  of  the  community,  if  they  were 
aware  of  their  true  interests.  It  is  the 
interest  of  the  state  that  partial  losses 
should  be  distributed  among  a  laiige  num- 
ber of  capitalists,  to  each  of  whom  the 
loss  is  trifling,  while  by  the  contributions 
of  many  individuals  one  individual  mav 
be  saved  ftx>m  ruin,  and  that  ca^tal  which 
he  is  productively  employing  in  some 
branch  of  business  may  not  be  all  at  once 
withdrawn  firom  it  The  advantage  to  the 
individual  whose  property  is  destroyed* 
of  havinff  it  resUned  to  him  so  that  he 
does  not  lose  bis  business  or  occupation, 
is  too  obvious  to  need  any  remark.  The 
advantage  to  the  labocurer  is  equally 
great,  for  in  many  cases  the  loss  of  the 
employer  would  throw  him  and  others 
out  of  profitable  employment ;  and  if  his 
employer  were  not  udemnified  by  a  fire 
insurance,  the  labourer  would  often  be 
ruined  as  well  as  the  employer. 
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£ 

£ 

1837 

903,311 

1841 

1,022,312 

1838 

944,984 

1842 

1,027,467 

1839 

968,476 

1843 

1,061,543 

1840 

974,610 

1844 

0,000,000 

Cuet  occur  in  which  fraacb  are  prac- 
tised bf  parties  iasaring  for  more  than 
their  property  is  worth;  and  there  are 
also  eases  in  which  property  has  been 
banit  by  insolTcnt  persons  in  order  to  ob- 
tain the  insorance  money.  The  com- 
panies sometimes  consider  it  pmdent  to 
pay  the  money,  though  fhe  claim  might 
be  dissuted ;  snd  sometimes  it  is  success* 
fnllT  disputed.  The  best  institutions  are 
liable  to  be  abased ;  but  institutions  are 
nseM  when  th«r  otject  can  be  efieeted 
in  tiie  great  majority  of  cases,  and  the 
exceptions  must  be  pot  to  the  account  of 
accident,  just  as  it  is  usefbl  to  plough  and 
tow,  tiiough  accident  sometimes  prerents 
tiierea^g. 

The  amount  of  flaming  stock  insored 
in  1843  was  60,232,999/.,  of  which 
4,598,794i.  was  insured  in  Sooteh  and 
Irish  olBces;  33,628,007/.  in  London 
offices;  and  22,006,198/.  in  English  coun- 
tiT  offices.  In  1843  the  Nonrich  Union 
office  insured  ihnning  stock  to  the  amount 
of  9,618,306/.  The  Kire  Offices  hare  on 
some  occasions  reftised  to  insure  ihrming 
slock  in  districts  where  fhe  agricultunu 
labourers  were  badly  off  and  acts  of  in- 
cendiarism very  flrequent 

The  sums  insured  against  fire  in  Eng^ 
land,  Scotland,  and  Ireland,  in  1801  and 
1841  were  as  ibllows : — 

1801  1841 

EngUnd  .  £219,623,954  £605,878,933 

Scotland  •  .      3,786,146  44,655,300 

Ireland   .  ^      8,832,125  31,005,606 

The  total  sums  insured  in  fhe  United 
Kingdom  in  each  of  the  years  1801, 1811, 
1821,  1831,  and  1841,  and  the  increase 
per  cent  on  a  comparison  of  each  year 
with  1801  were  as  under:— 


£ 

Incpere 

1801 

232,242,225 

1811 

366,704,800 

57-8 

1821 

408,037,332 

75*6 

1831 

526,655,332 

126-7 

1841 

681,539,839 

193-4 

(Porter's  'Prognsi  of  the  Nation,'  iii. 
p.  123.) 

The  dutv  on  fire  insurances  has  ex- 
ceedsd  a  million  sterling  annually  fbr  the 
last  few  years.  The  duty  m  fhe  follow- 
log  yean  was:-*- 


In  one  London  Fire  Insurance  Office 
the  duty  piud  in  1843  amounted  to 
171,692/.  and  in  another  to  125,921/.,  or, 
together,  297,613/.  out  of  1,051,543/.  paid 
by  all  the  offices  in  the  United  Kingdom, 
llie  duty  paid  by  Scotch  and  Irish  oflfeea 
in  1843  was  115,770/.;  690,446/.  by  Lon- 
don oflioes;  and  245,327/.  by  country 
offices  in  England. 

INSURANCE,  LIFE.      [Life   Im- 

8UIL4NCB.1 

INSURANCE,  MARINE.    [Smpa.! 

INTERDICT,  in  the  law  of  Scotland, 
a  judicial  prohibition  of  injurious  illegal 
proceedings.  Although  both  the  term 
and  the  practice  haTC  been  derived 
firom  the  mterdictnm  of  the  Romans, 
the  process  has  much  more  analonrwith 
the  **  injunction"  of  the  English  Equity 
Courts.  It  has  to  be  kept  in  view,  how- 
erer,  that  in  Scotland  neither  a  real  nor 
a  nominal  conflict  between  courts  ad- 
ministering the  law  of  ciril  rights  is 
known,  and  therefore  there  is  notlung 
analogous  to  an  injunction  in  a  court  m 
equity  against  proceedings  in  a  court  of 
law.  Interdicts  granted  by  the  ordinary 
law  courts  against  proceedings  in  ms 
ecclesiastical  courts  are  however  not  un- 
oommon,  and  in  the  late  discussions  whidi 
produced  the  secession   of  fhe   "Free 


Uhurdi,"  many  interdicts  were  granted 
by  the  Court  of  Sesoon  against  fhe  eze- 
cntioD  of  proceedings  of  the  ecdesiastieal 
courts  wmch  were  siroposed  to  interfere 
with  the  rights  of  individuals.  The  Court 
of  Sesnon  and  the  local  courts  of  the 
sherifib  can  grant  interdicts.  The  prao- 
tice  is,  when  a  case  of  immediate  duiger 
from  any  anticipated  proceeding  can  be 
made  out,  to  gnmt  an  mterim  interdict  on 
an  ez  parte  application,  the  other  parhr 
being  neard  before  it  is  made  final. 
Where  no  case  of  immediate  urgency  is 
made  out,  the  court  appoints  puties  to 
be  heard  on  the  ments,  or  technically 
"passes  the  vote  to  try  the  question.''  In 
fhe  Court  of  Session  interdicts  are  ap- 
plied for  to  die  Lord  Ordinary  on  the 
bills,  and  his  deciflion  may  be  carried  to 
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the  inner  house.  On  a  late  occasion, 
some  persons  having  contracted  with  the 
propnetOTS  of  a  ^Te-yard  in  Edinborgh 
for  a  site  on  which  a  public  monoment 
shoold  be  erected  to  the  memory  of  **  The 
political  martyrs  of  1793-4,"  some  per^ 
sons  who  had  family  borial  places  in  the 
grave-yard  applied  for  interdict,  on  the 
plea  that  the  proposed  monument  was 
offensive  to  them.  The  interdict  was 
granted  by  the  Lord  Ordinaiy  on  the 
mils,  but  recalled  by  the  Inner  House. 

INTERDICTUM.  In  the  Roman  law 
the  general  distinction  between  an  action 
,  (actio)  and  an  interdict  (interdictnm)  is 
this.  In  the  case  of  an  action,  the  pnetor, 
upon  the  application  of  a  complainant, 
ii  he  saw  no  objecdon,  granted  him  an 
action  in  these  terms:  judicium  dabo,  or 
actionem  daba  A  judex  was  then  ap- 
poinled,  whose  business  it  was  to  examine 
into  the  matter  pursuant  to  the  pnetoKs 
formula,  and  to  decide  or  pronounce  a 
judgment.  In  the  case  of  an  interdict, 
when  application  was  made  to  the  pnetor 
by  a  complaining  party,  if  a  sufficient 
ease  was  made  out,  the  praetor  imme- 
diately made  an  order,  which  varied  ac- 
ooidinff  to  the  case,  and  was  indicated  by 
4>ne  of  these  words:  restituas,  exhibeaa, 
veto.  The  graeral  description  of  the 
pnetor's  inteidictum  is  this :  it  ordered  a 
certain  thing  to  be  done,  or  it  forbade  a 
certain  thing  to  be  done.  When  the  or- 
der was  to  produce  (exhibere)  a  certain 
thing,  or  to  make  some  restitution  (resti- 
taere)  as  to  aoertain  thing,  the  order  was 
properly  called  a  decretnm.  When  the 
order  rorbade  a  certain  thing,  as  for  in- 
stance, to  disturb  a  man  fiiirly  (bon&  fide) 
in  possession  of  a  thing,  it  was  properly 
called  an  interdictom.  But  tne  term 
interdictnm  was  also  applied  as  a  general 
term  to  both  kind  of  onlierB. 

The  pnetor's  order  might  in  some  cases 
settle  the  matter  in  dispute.  If  the  de- 
fendant submitted,  no  fiu^er  proceeding 
would  be  necessary.  If  forther  proceed 
ing»were  necessary,  the  interdict  must  be 
.viewed  merely  as  the  commencement  of 
judicial  proceedings,  which  were  compre- 
hended under  the  term  actio  in  its  wider 
sense.  The  matter  in  dispute  was  brought 
before  a  court  (judex,  or  recnperatores) 
imed  by  the  pnetor. 


As  to  the  exact  nature  of  the  Roman 
interdict,  there  is  some  di£Eerence  of 
opinion.  The  question  is,  whether  the 
interdict  was  merely  a  summary  process* 
or  whether  it  was  (originally)  a  mode  of 
giving  relief  when  there  was  no  other 
mode. 

The  authorities  for  the  Roman  inter- 
dict file  Gaius  iv.,  13&-I70;  Paulus,  Sa^ 
teiUiae  BecaHae,  v.,  tit  6  ;  Dig.  43  ; 
See  also  Savigny,  Z^  i2scA<  det  ^«s{tM», 
p.  403-516, 5&ed.;  Puchta,  AuliCttltlMlef^ 
u.  p.  138. 

INTEREST.    [UiUBT.] 

INTERMENT,  the  burial  of  a  dead 
body  in  the  earth.  Hie  manner  of  dis- 
posinff  of  the  bodies  of  the  dead  has 
varied  in  different  nations;  but  ihe  most 

rinX  modes  have  been  inteiment  in 
earth  and  burning  on  a  flmeral  pile. 
The  practice  of  burying,  is  probably  the 
oldest  mode,  and  with  most  nations  has 
been  the  ordinarv  mode  of  sepulture ;  bat 
the  custom  of  burning  the  body,  and 
afterwards  collecting  the  ashes  and  de- 
positing them  in  a  tomb  or  urn,  became 
very  general  among  the  Greeks  and  Ro- 
mans. Among  the  Greek  nations,  how- 
ever, both  the  bumins  of  the  deui  and 
the  interment  of  dead  bodies  in  the  earth 
were  practised.  The  Romans  in  the 
earlier  periods  of  their  history  certainly 
buried  their  dead.  It  is  recorded  that 
Sulla  was  the  first  member  of  the  Cor- 
nelia gens  who  was  burnt  The  Egyp> 
tians  00  not  seem  to  have  ever  adopted 
the  practice  of  bumbg  the  dead;  and 
though,  as  we  have  observed,  burning 
became  common  among  the  Greeks  and 
Romans,  it  seems  that  interment  was 
always  practised  by  the  lower  orders 
among  the  Romans.  At  Rome  bodies 
were  sometimes  buried  in  pits  (puticuli), 
or  thrown  to  decav  in  certain  unft^- 
quented  places.  (Varro,  De  Ling.  Lat. 
V.  25 ;  Horace,  1,  Sat  v.  8,  &c)  Tacitus 
(xvi.  6)  speaks  of  the  embidming  and 
interment  of  Poppcea,  the  wife  of  Nero, 
as  a  deviation  from  the  general  prao- 
tioe.  The  practice  of  burning  the  dead 
appears  to  have  gradually  gone  into 
disuse  under  the  ^pire;  and  probably 
it  was  never  practised  by  the  Christians. 
A  Constitution  of  the  Emperor  Justi- 
nian (aj).  537)  regohited  the  expense  of 
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Amenls  in  Constandnople.  The  con- 
sdtation  refers  to  prior  legislaUon  of 
CoDstantiiie  and  Anastasins.  The  object 
of  the  regulation  is  well  expressed  in  the 
ibllowing  words : — It  was  to  **  secure  men 
against  the  double  calamity  of  losing 
their  friends,  and  at  the  same  time  incur- 
ring heavy  pecuniary  liabilities  on  their 
ftooonnt"  Provision  was  made  for  se- 
curing intennent  to  each  penon  free  of 
cost,  and  ibr  protecting  the  surnying 
friends  from  the  extortion  of  those  who 
horied  the  dead.  Funds  were  appro- 
priated for  the  purpose  of  interment, 
which  was  conducted  by  persons  ap- 
pointed for  the  purpose,  and  with  decency, 
out  at  litde  cost  All  persons  were  to  be 
buried  alike,  with  some  small  allowance 
in  iuTour  of  those  who  wished  for  a  little 
more  display  at  their  own  cost ;  but  even 
this  additional  expense  was  limited ;  and 
it  is  said^  ''thus  there  will  be  nothing 
undetermined ;  but  both  those  who  wish 
to  have  funerals  on  a  moderate  scale  will 
enjoy  the  advantages  of  our  rule,  and 
those  who  wish  for  more  liberal  arrange- 
ments will  not  be  mulcted  hearily,  imd 
will  be  enabled  to  show  their  liberality  at 
moderate  cost"  The  whole  Constitution 
is  very  curious;  but  a  full  explanation  of 
it  woidd  require  some  labour.  The  ob- 
jeoti  of  it  have,  however,  been  sufBdendy 
stated  here.  The  means  by  which  they 
were  accomplished  would  not  be  suitable 
to  this  country.    {Noo^lj  59.) 

At  Bombay,  says  Niebuhr  (Beisebe' 
tehreHnmg,  &c.  ii.  50),  '*the  Parsees  have 
apeeuliar  manner  of  interring  their  dead. 
They  do  not  choose  to  rot  m  the  earth 
like  the  Jews,  Christians,  and  Moham- 
medans, nor  be  burnt  like  the  Indians; 
but  thev  let  their  dead  be  digested  in  the 
stomachs  of  birds  of  prey.  They  have  at 
Bombay  a  round  tower  on  a  monntun  at 
some  distance  from  the  citv,  which  is  co- 
vered on  the  top  with  planks.  Here  they 
place  their  dead,  and  after  the  birds  <n 
prey  have  eaten  the  flesh,  they  collect  the 
Domes  below  in  the  tower,  and  the  bones 
of  the  men  and  women  in  separate  ves- 
sels." Herodotus  'i.  140)  says  of  the 
antient  Ma^  that  they  never  interred 
their  dead  till  they  were  torn  by  birds  or 
dogs.  In  Herbert's' Travels' (ed.  1688, 
p.  54),  there  is  a  representation  of  one  of 


these  Panee  towers.  Some  nations  have 
eaten  the  aged  and  also  killed  and  eaten 
those  who  were  attacked  by  disease,  and 
thus  anticipated  the  trouble  of  interment; 
This  revoltine  practice  is  established  on 
sufficient  evi&nce  (Herodotus,  i.  216,  iii. 
99;  London  Geograp,  Journal,  ii.  199; 
Battab,  Penny  Cyciopadia.)  Dr.  Ley- 
den  states  that  tiie  Battas  frequenUy  eat 
their  aged,  or  infirm  relatives  as  an  act  of 
pious  duty.  The  Battas  are  not  a  fero- 
cious, but  a  quiet  and  timid  people.  Nie- 
buhr says  in  a  note  to  the  extract  given 
just  above,  **  At  Constantinonle  I  hcard^ 
that  in  the  southern  part  of  Russia  there 
is  a  peoi^e  who  think  that  they  can  show 
to  their  dead  friends  and  relations  no 
greater  honour  than  to  eat  them.  So  di^ 
forent  are  the  opinions  of  mankind." 

These  are,  however,  singular  excep- 
tions to  the  general  practices  of  all  na« 
tioos.  Amonff  the  Europeans  and  those 
descendants  of  Europeans  who  have  set- 
tled in  parts  beyond  £urq>e,  the  inter- 
ment of  die  dead 


in  the  eartii  is  the 
universal  practice.  It  was  proposed^ 
indeed,  to  revive  tiie  practice  of  baming 
during  the  French  revolution,  but  the 
proposal  was  not  adopted.  It  has  nha 
Deen  the  practice  of  all  nations  called 
dvilixed,  and  perhiqis  of  most  nations 
called  barbarous,  to  treat  the  dead  with 
decency,  and  to  accompany  the  funeral 
ceremony  with  religions  rites. 

The  phuses  set  apart  for  the  burial  of 
the  dead  are  generally  called  cemeteries, 
which  is  a  Greek  term  signifying  **a 
place  of  rest  or  sleep,"  and  was  applied 
to  common  places  of  interment  by  the 
early  Christians.  Among  the  Greeks 
cemeteries  were  perhaps  always  without 
the  cities.  Among  the  Romans  tiie 
tombs  were  generally  placed  by  the  sides 
of  the  public  roads.  It  was  an  enactment 
of  the  Twelve  Tables  tiiat  a  dead  body 
was  not  to  be  buried  or  burnt  within  the 
city  OMrksen,  ZwUlf^Tafel  Fragmented 
p.  657).  The  prohibition  affainst  burning 
m  the  city  is  supposed  by  Cicero  to  have 
been  made  to  prevent  risk  from  fire :  the 
reason  for  interment  not  being  allowed 
within  the  city  is  not  stated.  A  regula- 
tion of  the  Twelve  Tables  appears  to  have 
limited  expenses  at  funerals  (IMrcksen,  p. 
665) ;  and  a  law  to  the  same  effect  was 
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paMedin  the  time  of  the  DietHor  Snllft 
(Plutansh,  Sulla,  c  35> 

The  eariy  Chiistiaas  followed  the 
onstom  of  the  Romans  in  bniying 
oatfide  of  cities;  but  they  afterwards 
transferred  their  burial-places  to  the 
▼idni^  of  the  churches  and  within 
towns,  where  they  have  continued  to  be 
fenerally  ntoated  up  to  the  present  time, 
vie  churchyard  being  the  usual  place  of 
interment,  though,  when  the  church  is 
surrounded  by  houses,  it  is  by  no  means 
a  fit  situation ;  for  the  putrid  exhalati<ms 
arising  during  the  decomposition  of  ani- 
mal £>dies  are  injurious  to  health,  and 
eapable  of  giving  rise  to,  or  at  least  of 
encouraging,  the  progress  of  various  pes- 
tilential digues,  of  which  the  most  com- 
mon in  this  ooun^  are  low  nervous  or 
typhns  fevers.  Thns  the  situation  of 
cemeteries  becomesan  important  consider^ 
ation,  in  connexion  with  public  health. 
The  advantage,  in  point  <k  salubrity,  of 
laving  burial-places  removed  to  some 
distance  from  large  towns,  is  now  bemn- 
■ing  to  be  seen,  and  it  is  to  be  hoped  tnal 
in  a  few  vears  the  practice  of  burying 
the  dead  m  this  ooontry  in  the  midst  of 
crowded  cities  and  in  churdies  will  en- 
tirely cease.  Cemeteries  should  be  placed 
en  high  ground,  and  to  the  north  of  ha^ 
kitations,so  that  southerly  winds  should 
Bot  blow  over  the  houses  charged  with 
the  putrid  exhalations;  low  wet  ^aoes 
•hould  be  avoided,  and  care  should  be 
taken  that  bodies  are  not  interred  near 
wells  or  riven  from  which  people  are 
amra^ied  with  water. 

There  are  now  many  cemeteries  in  the 
nmi^bourhood  of  Looidon,  and  also  in 
the  neighbourhood  of  other  large  towns  in 
Ei^land. 

The  sulgect  of  interment  possesses  oon- 
mderaUe  interest  in  a  le^  point  of  view, 
for  it  is  often  of  great  immMrtanoe  to  de- 
termine how  long  a  })odj  oas  lain  in  the 
ground;  and  by  observmg  the  chan^ 
which  naturally  take  place  in  bodies 
at  diflferent  stages  of  decomposition,  it 
is  posnble  in  wome  cases  to  determine 
whetiier  certain  marks  are  the  result  of 
decomposition  or  the  remains  of  iiguries 
inflicted  before  death. 

Of  late  yean  tiie  subject  of  interment 
has  attracted  much  attention  in  England^ 


and  a  great  amount  of  information  has 
been  collected. ,  Though  opimoos  are  not 
unanimous,  the  evidenoe  appean  to  prove 
that  fffnanatiows  from  crowded  burial- 
cronnds  and  from  the  vauhs  of  churches 
do  injuriously  affoct  the  health  of  per- 
sons who  live  near  them ;  and  tiiat  these 
emanations,  when  suffidentiy  concen- 
trated, may  produce  speedy  death.  The 
^leneral  **  condusioD  tnal  all  interments 
m  diurches  or  in  towns  are  easentiaUy  of 
an  injurious  and  dangerous  tendencji^* 
CRepoii  on  the  Practice  cf  ImtermeiU  in 
Towna\  is  at  least  made  a  stronc  proba- 
bili^,  and  strons  enough,  coupled  with 
other  reasons,  to  justify  the  legisUture  in 
forbidding  suck  mterments,  and  placing 
all  burying  grounds  under  such  regula- 
tions as  may  prevent  the  effluvia  from 
the  dead  from  becoming  detrimental  to 
the  health  of  the  living.  The  Reportto 
which  reference  has  b^  made  contains, 
in  addition  to  the  evidence  on  the  inju- 
rious efiectB  of  crowded  burial  places, 
much  valuable  informaticn  on  the  injury 
to  health  caused,  particularly  among  tlie 
poor,  by  the  delay  in  interments.  The 
following  remark  will  show  the  nature 
and  extent  of  this  evil :  "  In  a  lar^  pro- 
portion of  eases  in  the  metropolis  and 
in  some  of  the  manullustnrin|^  districts, 
one  room  serves  for  one  feimly  of  tiie 
labouiinj^  classes:  it  is  their  bed-room, 
their  kitchen,  their  wash-house,  their 
sitting-room,  their  dining-room ;  and, 
when  they  do  not  follow  any  out-door 
occupation,  it  is  frequentiy  their  work- 
room  and  thdr  shop.  In  this  one  room 
they  are  bom,  and  live,  and  sleep,  and 
die,  amidst  the  other  inmates."  Among 
the  poor  in  some  parti  of  London  the 
average  time  that  a  body  is  kept  is  about 
a  week,  which  sometimes  arises  ftmn 
inability  to  raise  money  for  the  foneral 
expenses,  as  well  as  otiier  canses;  and 
where  there  is  only  a  single  aparttnent, 
the  dead  and  the  living  occupy  it  togetiier. 
The  injurious  consequences  to  health 
fttm  the  presence  of  a  dead  body,  some- 
times in  a  state  of  rapid  deoompodtion, 
in  a  small  ill-ventilated  apartment,  and 
particularly  when  death  has  been  the 
consequence  of  malignant  disease,  can- 
not be  disputed;  and  the  moral  effect  on 
the  living  IS  demoralising.   The  expense 


INTERMENT. 


[IM] 


INTERMENT. 


of  fonenls  is  another  head  which  is  ex* 
amined  In  this  Report,  where  it  .is  well 
remarked  that  <*the  expense  of  inter- 
ments, thoog^  it  fidls  with  the  greatest 
severity  on  the  poorest  dasses,  acts  ss 
a  most  severe  infliction  on  the  middle 
classes  of  society"  (p.  46).  The  cost  of 
interment  in  London  Tanes  from  4/.  ibr 
a  laboorer  to  10002.  ibr  a  gentleman : 
for  persons  of  the  condition  of  a  gentle- 
man it  is  stated  that  1502.  would  be  a  low 
ayers^.  Bat  these  charges  do  not  include 
anything  except  the  undertaker's  bill. 
The  aooonnt  of  the  details  of  an  expen- 
sive  funeral,  **  which  is  strictly  the 
heraldic  array  of  a  baronial  foneral,  the 
two  men  who  stand  at  the  doors  being 
sopposed  to  be  the  two  jporters  of  the 
castle,  with  their  staves  m  black,"  &o., 
is  lodicroas  enoogh;  'bnt  the  ^posi- 
tion to  langh  is  checked  by  considering 
the  pecniuary  embarrasBment  which  this 
absiud  display  often  entails  on  the  sar^ 
TiTors. 

The  subject  of  interment,  like  many 
others  relating  to  the  economy  of  society, 
may  at  first  sight  not  seem  to  require  any 
particular  attention  on  the  part  of  the 
state.  It  may  be  said,  let  every  man 
bary  his  dead  as  he  best  can,  and  as  he 
chooses.  With  respect  to  the  rich,  the 
expense  is  an  absurd  waste  of  money, 
and  the  example  is  bad;  with  respect 
to  the  middling  classes,  it  is  a  heavv  bur- 
den ;  and  to  the  poor,  interment  of  their 
dead  is  often  almost  an  impossibility.  To 
diminish  then  expenses,  to  secure  the 
decency  of  interment  amongst  all  classes 
and  particularly  among  the  poor,  and 
to  ivevent  the  contamination  of  the 
living  by  the  dead,  are  objects  well  worthy 
of  the  attention  of  a  legislator.  The  in* 
formation  odleeted  in  the  Report  above 
alluded  to  lays  bare  a  revolting  picture  of 
moral  and  physical  fieusts ;  bnt  it  is  truly 
said, '^  General  conclusions  can  only  be  dis- 
tinctly made  out  from  the  various  classes 
of  particular  facts,  and  the  object  being 
the  suggestion  of  remedies  sad  preven- 
tions, It  were  obviously  as  unbecoming 
to  yield  to  diflgusts  or  to  evade  the 
enumeration  and  calm  consideration  of 
these  filed,  as  it  would  be  in  the  physician 
or  sur«on,  in  the  performance  of  his 
doty  with  the  like  object,  to  shrink  from 


the  investigation  of  the  most  offensive 
manifestations  of  disease." 

The  Report  makes  a  proximate  estimate 
of  the  total  expense  of  ftmerals  in  Lon- 
don, which,  according  to  the  estimate, 
amounts  to  626,6042.  per  annum ;  and  a 
like  estimate  of  the  expense  of  all  the 
frmerals  in  England  and  Wales  in  one 
year  is  4,870,4932.  This  sum,  enormous 
as  it  ii^  may  be  ccmsidered  an  under 
estimate.  **The  cost  of  the  funerals 
of  penons  of  rank  and  titie  varies  fhim 
15002.  to  10002.  or  8002.  or  less,  as  it  is 
a  town  or  country  f^eraL  The  ex* 
pensesof  thefhnerals  of  gentry  of  the 
better  condition  vary  from  2002.  to  4002., 
and  are  stated  to  oe  seldom  so  low  aa 
1502.'*  The  average  cost  of  fbnerals  of 
persons  of  every  nnk  above  paupers  in 
the  metropolis  may  be  taken  at  142.  16s. 
9dl  per  head.  But  owing  to  circum- 
stances, fuller  explained  in  tiie  Report^ 
even  this  lavish  expenditure  does  not  se- 
cure the  proper  and  solemn  discharge  of 
the  funeral  ceremony,  which  in  crowded 
and  busy  districts  seems  to  be  totally  im- 
practicable. It  is  fully  shown  that  the 
expenses  of  funerals  may  be  greatiy  re- 
duced and  the  due  performance  of  the 
religious  ceremonies  may  be  secured  by 
other  arrangements.  The  establishment 
of  cemeteries  bv  Joint  Stock  Companies 
has  done  something  bv  diminishing  the 
amount  of  interments  m  crowded  places, 
but  the  expenses  of  interment  have 
perhaps  not  been  at  all  diminished  by 
them. 

The  Report  concludes  (p.  197)  with  a 
summary  of  the  evils  which  require  re- 
medies ;  and  there  is  not  one  of  the  evils 
which  has  not  been  proved  to  exist 
There  may  be  difference  of  opinion  as  to 
the  degree  in  which  the  evils  exist;  bnt 
none  as  to  the  existence  itself.  The 
remedies  that  are  suggested  fbr  these 
evils  appear  to  have  been  well  considered, 
though,  when  an  evil  is  ascertained  to 
exist,  people  are  not  always  agreed  as  to 
the  best  remedy.  One  <n  the  proposed 
remedies,  which  involves  many  important 
considerations,  and  would  probably  meet 
with  some  oppontion,  is  "  that  national 
cemeteries  of  a  suitable  description  ought 
to  be  provided  and  TnaintaiiM^  (as  to  the 
material  arrangementB)  under  the  direo- 
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tion  of  ofBoeTB  duly  qualified  for  the  care 
of  the  public  health/^  Another  is,  **  that 
for  the  abatement  of  oppressive  charges 
for  ftineral  materials,  decorations,  and 
services,  provision  sfaoald  be  made  (in 
conformity  to  successful  examples  abroad) 
by  the  officers  having  charge  of  the  na- 
tional cemeteries,  for  the  supply  of  the 
requisite  materials  and  services,  securing 
to  all  classes,  but  especially  to  the  poor, 
the  means  of  respectable  interment,  at 
reduced  and  moderate  prices,  suitable  to 
the  state  of  the  deceased  and  the  condi- 
tion of  the  survivors."  The  numerous 
matters  contained  in  the  Report  can  only 
be  indicated  here.  It  should  be  consulted 
by  all  who  take  an  interest  in  the  well- 
being  of  sodety,  as  a  most  valuable 
contribution  to  the  statistics  of  civilised 
lifo. 

(A  SHpflementary  Report  on  the  JReeulU 
ef  a  Special  Inquiry  ae  to  the  Practice  of 
interment  i*  Thwne,  made  at  the  request  of 
her  Majeetife  principal  Secretary  of  State 
for  the  Home  Department,  by  Edwin 
Chadwick,  Esq.,  Barrister-at-Law.  Lon- 
don, 1843.) 

INTERNATIONAL  LAW.  This 
term  was  originally  applied  by  Bentham 
to  what  was  previously  called  the  **  law 
of  nations,"  and  it  has  been  generally 
received  as  a  more  apt  designation  than 
that  which  it  superseded.  When  the 
term  *'  law  of  nations"  was  in  use,  that  of 
**  law  of  peace  and  war"  was  sometimes 
employed  as  a  synonyme,  and  as  indicative 
of  the  boundaries  of  the  subject.  It  was 
thus  in  its  proper  sense  restricted  to  the 
disputes  which  governments  might  have 
witii  each  other,  and  did  not  in  general 
apply  to  questions  between  subjects  of 
different  states,  arising  out  of  the  positibn 
of  the  states  with  regard  to  each  other, 
or  out  of  the  divergences  in  the  internal 
laws  of  the  separate  states.  But  under 
the  more  expressive  designation.  Interna- 
tional Law,  the  whole  of  these  subjects, 
intimately  connected  with  each  other  as 
they  will  be  found  to  be,  can  be  compre- 
hended and  examined,  and  thus  several 
arbitrary  distinctions  and  excluaonsare 
saved.  To  show  how  these  subjects  are 
interwoven,  the  following  instances  may 
be  taken:— A  port  is  put  in  a  state  of 
lockade;  a  vessel  of  war  of  a  neutral 


]x>wer  breaks  the  blockade :  this  is  dis- 
tinctiy  a  ouestion  between  nations,  to  be 
provided  for  by  the  law  of  peace  and  war, 
m  as  fhr  as  there  are  any  consuetudinary 
rules  on  the  subject,  and  she  parties  will 
submit  to  them.  But  suppose  a  mer- 
chant vessel  belonging  to  a  subject  of  a 
neutral  power  attempts  an  infringement 
of  the  blockade,  and  is  seised — here  there 
is  no  question  between  nations  in  the  first 
place.  The  matter  is  adjudicated  on  in 
the  country  which  has  made  the  seizure, 
as  absolutely  and  unconditionally  as  if  it 
were  a  question  of  internal  smuggling ; 
and  it  will  depend  on  the  extent  to  which 
just  rules  guide  the  judicature  of  that 
country,  and  not  on  any  question  setded 
between  contending  powers,  whether  any 
respect  will  be  paid  to  what  the  party  can 
pl^  in  his  own  &vonr,  on  the  ground 
of  the  comity  of  nations,  or  otherwise. 
But  there  is  a  third  class  of  cases  most 
intimately  linked  with  these  latter,  but 
which  are  completely  independent  of  any 
treaties,  declantions  of  war,  or  other 
acts  hj  nations  towards  each  other.  They 
arise  entirely  out  of  the  internal  laws  of 
the  respective  nations  of  the  world,  in  as 
far  as  they  differ  from  each  other.  The 
"  confiict  of  laws"  is  a  term  very  ge- 
nerally applied  to  this  branch  of  mter- 
national  law,  and  the  circumstances  in 
which  it  comes  into  operation  are  when 
the  judicial  settiement  of  the  question 
takes  place  in  one  country,  but  some  of 
the  circumstances  of  which  cognizance 
had  to  be  taken  have  occurred  in  some 
other  country  where  the  law  applicable 
to  the  matter  is  different  One  of  the 
most  common  illustrations  of  this  subject 
is, — a  judicial  inquiry  in  England  whether 
a  marriage  has  taken  place  in  Scotland 
according  to  the  law  of  that  country ;  or 
an  inquiry  in  Scotiand  whether  a  mar- 
riage has  taken  place  according  to  the 
law  of  England;  in  either  of  which 
cases  there  will  generally  be  the  farther 
and  nicer  question,  Which  country's  law 
ou^t  to  prevail  as  the  criterion  ? 

Thus  the  three  leading  departments  of 
international  law  are — 

1.  The  prindples  that  should  regulate 
the  conduct  of  states  to  each  other. 

2.  The  prindples  that  should  regulate 
the  rights  and  obligations  of  private  par- 


INTERNATIONAL  LAW.     [  187  ]     INTERNATIONAL  LAW. 


ties,  ariang  out  of  the  oondact  of  states  to 
each  other. 

S.  The  prindples  that  should  regulate 
the  rights  and  obligatioDS  of  private  par- 
ties, when  they  are  affected  by  the  sepa- 
rate internal  codes  of  distinct  nations. 

The  First  of  these  has  been  the  prind- 

Sd  sabject  of  the  well-known  works  of 
rotins,  Pnffendorf,  Vattel,  and  other 
pablidsts»  who  have  derived  from  ^ne- 
ral  principles  of  mOTality  and  jostioe  a 
series  of  minute  abstract  rales  for  the  con- 
duct of  nations  towards  each  other,  and 
subsidiarily  for  the  conduct  of  their  sub- 
jects in  relation  to  international  ques- 
tions. It  has  been  usual  to  call  this 
department  the  **  Law  of  Nature,"  as  well 
as  the  Law  of  Nations,  on  the  supposition 
that,  though  it  has  not  the  support  of  the 
authority  of  any  legislature,  it  is  founded 
OQ  the  univeisal  principles  of  natural 
justice. 

It  is  clear  that  thus  in  its  laive  fea- 
tmes*  as  a  rule  for  the  conduct  of  inde- 
pendent communities  towards  each  other, 
the  law  of  nations  wants  one  essential 
feature  of  that  which  is  entitled  to  the 
term  hiw — ^a  binding  authority.  Nati(ms 
even  the  most  powerful  are  not  without 
checks  in  the  fear  of  raising  hostile  com- 
binations and  otherwise;  but  there  can 
be  no  uniformity  in  these  checks ;  and  in 
general  when  the  interest  is  of  over- 
whehning  importance,  and  the  nation 
'  powerful,  it  takes  its  own  wa^r.  The  im- 
portance of  the  questions  which  may  be 
mvdved  in  the  law  of  nations  thus  ma- 
terially affects  the  question  how  fiir  it 
is  nni£irmly  obeyed.  In  a  set  of  minor 
questions — such  as  the  safety  of  the  per- 
sons of  ambassadors,  and  their  exemption 
from  respoDsibility  to  the  laws  of  the 
country  to  which  they  are  accredited, 
and  in  other  matters  of  personal  etiquette, 
a  set  of  unifbrm  rales  has  been  established 
by  the  practice  of  all  the  civilized  world, 
which  are  rarely  infringed.  But  in  the 
more  iomortant  questions,  regarding  what 
is  a  justifiable  ground  for  declaring  war  ? 
what  territory  a  nation  is  entitied  to  the 
sovereignty  of?  what  is  a  legitimate 
mediod  of  oonductine  a  war  once  com- 
menced? &c — ^the  rnies  of  the  publidsts 
are  often  precise  enough ;  but  the  practice 
of  nations  has  been  fu  from  regular,  and 


has  been,  as  every  reader  of  historr 
knows,  influenced  by  the  relative  strengm 
of  the  disputing  pai^es  more  than  by  the 
justice  of  their  cause.  The  later  writers 
on  this  subject  have  from  this  drcum- 
stance  directed  their  attention  more  to 
the  means  by  which  any  system  of  inter- 
national law  can  be  enforced,  than  to 
minute  and  abstract  statements  of  what 
may  be  theoretical  justice,  but  has  littie 
dumoe  of  bein^  enforced.  They  have 
found  several  circumstances  which  have 
an  influence  in  the  preservation  of  inter- 
national justice,  though  of  course  no 
sanctions  which  can  ^ve  it  the  unifbrmity 
and  consistency  of  mternal  laws.  Tte 
combinations  for  the  preservation  of  what 
is  called  the  Balance  of  Power  [Balance 
OF  Power]  are  among  the  most  useful 
restrictions  of  ambition.  All  periods  of 
histoiy  furnish  illustrations  of  this  prin- 
ciple. Hume  found  that  the  Peloponnesian 
war  was  carried  on  for  the  preservation 
of  the  balance  of  power  against  Athens. 
The  late  war  exhibited  a  noted  illustra- 
tion of  combination  to  prevent  universal 
conquest  on  the  part  of  tne  French.  The 
safety  of  small  states  from  being  absorbed 
by  thdr  larger  neighbours,  is  m  the  jea- 
lousy which  these  neighbours  feel  of  each 
other's  aggrandisement.  Thus  the  jea- 
lousy of  rulers  is  one  barrier  to  national 
injustice.  Another  is  public  opinion: 
sometimes  that  of  the  nation  whose  rulers 
would  be  prepared  to' commit  injustice — 
sometimes  that  of  other  nations.  Of 
course  it  can  only  be  to  a  very  limited 
extent  that  the  public  feeling  of  a  despotic 
government  can  check  the  grasping  spirit 
of  its  rulers;  but  the  public  feeling  of 
the  constitutional  and  democratic  states 
is  the  great  check  on  the  injustice 
tbat  might  be  perpetrated  bv  a  nation 
when  it  becomes  so  powerfm  as  Great 
Britain. 

The  seizure  of  the  Danish  fleet  by  the 
English  has  been  a  subject  of  warm  cen- 
sure in  this  country.  Necessity— even 
the  plea  that  Napoleon  would  have  used 
the  fleet  to  invade  our  own  shores — has 
not  been  accepted  in  palliation  of  the  act ; 
and  the  manner  in  which  it  has  been 
canvassed  is  very  likely  to  prevent  any 
British  government  from  adopting  the 
precedent.    The  partition  of  rola&d  ]^ 
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an  instance  of  national  injnstioe  con- 
demned by  the  public  feeling  of  oonntries 
other  than  those  by  which  it  was  per- 
petrated ;  and  it  may  be  qnestioned  whe- 
the  states  which  accomplished  the  par- 
tition may  not  yet  suffer  b]^  it.  Good 
&me  in  the  commnni^  of  nations  is  like 
respectability  in  private  circles,  a  source 
ofpowerthrouffh external  support;  and 
the  conduct  of  Russia  towards  Poland 
has  frequently  diverted  from  the  former 
country  the  sympathy  of  free  naticms.  It 
need  scarcely  be  observed  that  the  press^ 
whether  ftigitive  or  permanent,  is  the 
most  powemd  organ  of  this  public  opi- 
nion, and  that  the  views  of  able  historians, 
jurists,  and  moralists,  have  much  influence 
in  the  preservation  of  international  jus- 
tice. Amonff  the  principal  subjects  of 
dispute  in  this  department  of  interna- 
tional law  are— the  soverei^pty  of  ter- 
ritory and  the  proper  boundaries  of  states, 
as  in  the  question  at  present  under  debate 
regarding  the  Oregon  territory  in  NorUi 
America ;  questions  as  to  discovery  and 
first  occupuicy  of  barbarous  countries ; 
questions  as  to  any  exclusive  right  to 
frequent  certuu  seas,— and  here  there 
is  a  well-known  distinction  between  the 
broad  ocean  and  the  narrow  seas  that  lie 
close  to  particular  territories;  questions 
regarding  the  right  of  navigation  in 
rivers  wUcfa  may  be  either  be^veen  the 
upper  and  lower  territories,  or  between 
states  on  oppomte  banks ;  questions  as  to 
the  right  of  harbour  or  fishing,  &c ;  and 
questions  as  to  the  right  of  trading  with 
particular  states.  A  very  advantageous 
mediod  of  adjusting  nunor  international 
disputes  has  been  frequentiy  had  recourse 
to  of  late  in  a  submisnon  to  the  arbitrar 
tion  of  a  neutral  power.  Pride  and  the 
spirit  of  not  yielding  to  intimidation 
or  aggruidisement  have  often  more  in- 
fluence in  a  nation's  resistance  of  an- 
other's claim,  than  the  desire  to  keep  what 
is  demanded.  In  such  a  case  the  national 
pride  is  not  injured  when  that  which  is 
yielded  to  is  the  award  of  a  neutral  party, 
not  the  demand  of  an  opponent  It  has 
been  sug^^ested  by  Benthun  and  Mill  that 
the  civilized  states  of  the  world  should 
establish  among  themselves  a  congress, 
which  should  adjudicate  on  all  disputes 
between  its  members,  the  members  being 


exdoded  from  voting  in  dieir  own  dis- 
putes. 

The  Second  department  into  which  we 
have  considered  international  law  divided 
— ^tfae  rights  and  obligations  of  indivi- 
duals as  affected  by  the  conduct  of  states 
towards  each  other— has,  like  the  fint, 
been  examined  by  the  publicistB  in  their 
theoretical  manner ;  but  it  has  never,  per- 
haps, received  so  much  practical  illustra- 
tion as  it  did  in  the  British  courts,  paiti- 
tieularly  the  Prise  Admiralty  Court, 
during  the  late  wars.  In  a  despotic  conn- 
try  it  would  of  course  scarcely  ever  occur 
that  the  bench  should  fiul  to  give  effect  to 
the  national  policy  of  the  government, 
whatever  that  may  be.  But  in  England  it 
was  the  rule  that  Ibmgners  as  well  as 
natives  were  entitied  to  the  rigid  admini»> 
tration  of  the  law,  and  ^t,  if  the  pro- 
ceedings of  the  government  were  at  va- 
riance with  the  rights  of  parties  according 
to  the  law  of  peace  and  war,  individuals 
mipfat  have  redress.  Thus,  when  Great 
Bntab,  in  opposition  to  Um  Berlin  de- 
crees, tried  to  establish  a  "paper  block- 
ade," that  is  to  say,  by  force  of  orders 
in'council  to  declare  places  to  be  under 
blockade,  whether  there  were  a  fbrce 
present  to  support  it  or  not.  Sir  William 
Scott  found  mat  *'  in  the  very  notion  of  a 
complete  blockade,  it  is  included  that  the 
besieging  ibroe  can  apply  its  power  to 
every  pomt  in  the  blockaded  state.  If  it 
cannot,  it  is  no  blockade  of  that  quarter 
where  its  power  cannot  be  brouuriit  to 
bear." 

It  has  frequently  been  observed,  that 
as  to  all  denaitments  of  the  law  of  nations, 
undvilized  countries  are  at  the  mercy  of 
the  civilised :  that  not  having  any  means 
of  reciprocating  the  action  of  interna- 
tional laws,  fit>m  their  having  no  sys- 
tematic judicatories  of  their  own,  they 
have  not  even  the  fhul  tenure  of  gene- 
rally received  opinions  as  to  what  the 
conduct  of  independent  nations  towards 
each  other  on^t  to  be^  Ibr  their  protec- 
tion. This  is  m  some  measure  true.  If 
a  weak  civiUzed  nation,  which  can  elo- 
quentiy  appeal  to  the  law  of  nations,  is 
feebly  protected  against  the  injustice  of  a 
strong  nation,  still  less  e^ctually  are  a 
barbarous  community,  who  never  heard 
of  international  law,  and  know  not  how 
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to  appeal  to  its 

protected  by  it ;  and,  in  re^rd  to 
the  bamanitjr  and  conscience  of  the 
powerful  nations  coming  in  contact  with 
them  are  their  protection,  rather  than 
any  rules  of  international  law.  Thus 
when,  as  in  the  instance  of  a  colonial 
goremment  or  otherwise,  such  a  nation 
as  the  Britifih  has  to  deal  with  the  inha- 
bitants of  a  barbarons  conntry,  it  cannot 
be  said  that  these  inhabitants  have  the 
law  .of  nations  to  appeal  to  if  they  are  un- 
justly treated,  and  there  is  no  sanction 
for  their  bein^  well  and  humanely  nsed 
but  the  morality  and  conscience  of  the 
British  nation  and  its  goyemment  How 
&r  dvilized  nations  lutd  in  former  times 
disregarded  all  feelings  of  common  hu- 
manity  in  their  interooarse  with  inferior 
races^  the  history  of  colonization,  and  es- 
pecially that  reutting  to  the  continent  of 
America,  is  a  horrible  record.  In  later 
days  higher  notions  haye  been  entertained 
of  the  responsibility  of  superior  power, 
and  the  milixed  man  has  in  some  measure 
ceased  to  make  his  first  advances  to  the 
notice  of  the  barbarian  in  the  character 
of  a  murderer  and  a  pilla^r.  Britain 
has  in  this  improved  morality  so  tar  ad- 
vanced before  other  nation£,  as  to  be  the 
protector  of  barbarous  races  from  the  op- 
pression of  othen,  in  her  efforts  for  the 
abolition  of  the  slave  trade  and  the  pre- 
servation of  aboriginal  nations.  These  ef- 
fbrts,  in  so  fiir  as  uey  are  an  anomaly  in 
the  general  conduct  of  nations,  have  intro- 
duce some  necessary  exceptions  to  the 
rules  of  international  law  applicable  to 
the^  rights  of  persons.  This  has  consisted 
in  the  necessity  of  treating  those  who  are 
injured  by  the  slave  trade,  viz.  the  slaves 
carried  on,  as  if  they  were  subjects  of  this 
country  subjected  to  injury,  while  the  de- 
porters  have  likewise  been  of  necessity 
treated  in  the  general  case  as  if  they  were 
subjects  of  this  country  d(nng  the  injury. 
The  effect  of  this  state  of  matters,  as  an 
exceptional  principle  in  international  law, 
was  lately  curiously  illustrated.  A  foreign 
slaver  had  been  captured  and  taken  pos- 
session of.  The  crew  rose,  and  putting 
the  captors  to  death,  recaptured  tne  ves- 
sel. They  were  tried  and  condemned  to 
death  for  murder  in  an  English  court; 
which  reftised  to  listen  to  the  plea  that, 
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as  the  capture  had  taken  place  under 
our  laws,  not  their  laws,  they  were  entitled 
to  regain  possession  by  any  means  which 
they  might  choose  to  adopt.  Itwasneoes- 
saiT,  in  ftct,  to  treat  the  ship  as  a  prison, 
and  the  captured  seamen  as  persons  in  a 
British  prison.  It  is  fortunate  that  the 
humane  and  enlightened  motive  of  this 
divergence  from  the  law  of  nations  is  a 
guarantee  for  its  being  beneficially  exer^ 
cised. 

The  rights  of  individuals  have  some- 
times been  so  much  affected  by  the 
conduct  of  nations  towards  each  other, 
that  their  own  nation  has  been  induced  to 
make  war  against  the  nation  aggressing. 
This  has  twice  occurred  in  our  inter- 
course with  America:  one  war  was  caused 
by  our  restrictions  on  the  commerce  of 
.^erica  by  the  orders  in  council ;  another 
by  our  searching  American  merchant  ves- 
sels for  British  seamen.  On  the  subject 
of  the  present  unsatisfactory  state  of  tiie 
question  as  to  this  right  of  search,  Mr. 
Keddie,  in  his  'Maritime  International 
Law*  (ii.  pp.  43-44\  says,  "  Unfortunately 
this  daim  of  right  was  left  undecided 
either  way  even  by  the  hastily  concluded 
treaty  of  Ghent  in  1814,  which  terminated 
the  war  between  the  parent  state  and 
what  were  originally  her  colonies.  And 
as  the  divergence  in  the  personal  appear- 
ance, lan^piage,  habits,  and  manners  of 
the  inhabitants  of  the  two  countries  was 
not  likely,  for  generations,  to  be  such  as 
to  fiicilitate  the  discrimination  of  tiie  sub- 
jects of  the  two  states,  it  is  to  be  regretted 
the  question  was  not  subsequentiy  settied 
by  the  negotiations  of  1818  upon  the 
equitable  footing  of  regular  authentic 
lists  or  registers  of  British  and  American 
seamen  being  made  up  and  kept,  and  of 
the  nationality  of  the  seamen  bemg  there- 
by determined." 

The  Third  division  of  international  law 
is  that  which  most  properly  comes  under 
the  head  '*  Conflict  of  Laws,"  viz.  the  prin- 
ciples that  should  regulate  the  rights  and 
obligations  of  private  parties  when  they 
are  affected  b^  the  separate  internal  codes 
of  distinct  nations.  This  has  some  points 
in  common  with  the  preceding  depart- 
ment of  the  subject  it  involves  ques- 
tions with  individuals,  and  not,  at  least  in 
the  first  instance,  questions  with  states ; 
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and  the  adjustment  of  each  question  de- 
pends on  the  view  taken  by  the  law  of  the 
coontry  to  which  the  iumTidnal  or  his 
property  is  amenable.  But  it  has  this 
distmctiye  featore,  that  the  drcumstanoes 
vmder  which  dispates  may  arise  are  not 
in  the  conduct  of  one  nation  towards  ano- 
ther, bnt  in  differences  between  the  inter- 
nal laws  of  the  ooontries,  which  internal 
laws  disagree,  not  beosnse  the  one  nation 
has  a  dispute  with  the  other,  but  in  the 
general  case  because  its  legidators  have 
taken  its  internal  situation  solely  into  con- 
sideration, and  have  overlooked  the  exist- 
ence of  other  nations.  There  can  be  no 
part  of  the  world  where  this  species  of 
mtemational  law  can  be  so  well  illustrated 
as  in  the  United  States— a  collection  of 
commnnitiei^  each  having  an  internal 
system  of  administration,  but  each  acting 
on  principles  of  harmony  and  alliance 
with  the  ^er  states  of  the  Union.  It  is 
thus  natural  that  America  should  have 
produced  the  best  work  on  the  subject, 
m  Professor  Story's  'Commentaries  on 
the  Conflict  of  Laws  Foreign  and  Do- 
mestic, in  regard  to  Contracts,  Rights, 
and  Remedies ;  and  especially  in  regard 
to  Marriages,  Divorces,  Wills,  Success 
sions,  and  Judgments,'  of  which  two  edi- 
tions are  now  knowp  and  esteemed  in 
this  country.  The  leading  rule  of  inter- 
national law  in  this  department  is,  that 
each  civilised  nation  is  to  give  efficacy  to 
the  laws  of  another  country,  unless  its 
own  laws  or  the  general  principles  of 
justice  are  thereby  invaded.  We  have 
the  broadest  and  most  distinct  illustrations 
of  this  rule  in  the  criminal  law.  The  pro- 
gress of  opinion  has  lately  been  in  favour 
of  each  nation  rendering  back  fugitive 
criminals,  to  be  dealt  with  according  to 
the  law  of  the  country  where  they  £ive 
committed  any  private  crime  against 
person  or  property.  In  conformity  with 
this  principle,  treaties  were  lately  made 
with  France  and  the  United  States  of 
America,  for  enforcing  which,  in  this 
country,  two  acts  of  parliament  were 
passed  (6  &  7  Vict.  c.  75  and  c.  76),  b^ 
which  a  secretary  of  state,  on  the  requisi- 
tion of  the  ambassador  or  other  repre- 
sentative of  France  or  the  United  States, 
might  issue  a  warrant  to  magistrates 
' '  seise  a  penon  accused  of  a  crime,  a 


magistrate  being  enjoined  to  put  it  in 
force  on  his  being  satisfied  that  the 
charge  is  of  such  a  nature  as  would  au- 
thorise him  to  commit  a  person  charged 
with  perpetrating  it  in  his  own  jurisdic- 
tion. [Convention  Trbaties.]  Bnt  it 
has  beien  a  rule  in  many  countries,  and 
particularly  in  our  own,  that  no  aid  is  to 
DC  given  for  the  enforcement  of  the  poli- 
tical laws  of  fcnreign  states.  As  in  other 
branches  of  international  law,  our  en- 
lightened principles  on  the  subject  of 
slavery  have  here  been  the  cause  of  per- 
plexing; difficulties.  With  slave-holaing 
countries  slavery  comes  to  be  a  question 
of  property,  but  with  us  it  can  only  be  a 
question  if  government ;  and  we  cannot 
view  any  nides  regarding  property  in 
slaves  as  laws  relating  to  private  rights, 
an  infringement  of  which,  when  held  to 
be  crimimd  in  the  slave-holdinff  country, 
must  be  so  also  here.  Accordingly,  in 
the  celebrated  case  of  the  Creole,  in 
November,  1841,  when  certain  American 
slaves  escaped  and  found  protection  in 
a  British  settiement,  it  was  found  that  we 
could  not  send  them  back  to  their  owners 
as  robbers  who  had  with  violence  stolen 
their  own  persons  from  the  custody  of 
their  proprietors. 

As  on  the  one  hand  the  criminal  law 
is  that  to  which  tlus  department  of  inter- 
national law  most  broadly  and  distinctiy 
applies,  on  the  other  hand  the  position  of 
real  or  landed  property  is  that  to  which 
it  has  generally  the  least  reference.  The 
reasons  of  this  distinction  are  very  obvi- 
ous: his  own  personal  conduct  is  that 
object  of  the  law  which  a  man  most  com- 
pletely carries  about  from  one  country  to 
another ;  his  connection  with  landed  pro- 
perty is  the  relation  in  which  a  tribunal 
out  of  the  country  in  whidi  the  property 
is,  can  have  the  least  chance  of  acgudicat- 
ing.  Between  these  extremes  there  aro 
many  questions  regarding  persons  in  their 
relations  to  each  other,  and  regarding 
contracts  as  to  moveable  or  personal  pro- 
perty. It  came  thus  to  be  a  general  prin- 
ciple, that  rights  connected  with  landed 
Eroperty  must  always  be  settled  by  the 
Lw  of  the  place  where  the  land  lies, 
while  questions  regarding  other  property 
mi^t  be  subjected  to  other  criterions  o 
jurisdiction.    Perhaps  historical  circum* 
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stances  in  the  early  history  of  the  Euro- 
peui  Bstioiis  &yoared  this  division.  The 
TsrioQs  tribes  whieh  oocapied  the  territory 
of  the  Boman  empire  appear  to  have  car- 
ried with  them  mar  own  peoiliar  laws 
sad  cnstmns.  ^rigny  qaotes  a  letter 
tpom  Bishop  Agobardos,  in  which  he 
iayi  it  oft^  l^ppens  that  five  men, 
each  mider  a  different  law,  may  be  foond 
waOdng  or  sitting  together— a  state  of 
society  at  this  day  exemplified  in  some 
orientel  nations.  Among  all  these  dis- 
tinct tribes  the  feudal  system  arose  as  the 
general  and  uniform  territorial  law. 
Thioiig^  a  series  of  drcomstances  which 
need  not  be  here  narrated,  the  civil  or 
Soooan  law  became  the  roling  principle 
as  Id  perKWS  in  their  relation  to  each 
other  when  that  relation  was  not  of  a 
feudal  character,  and  as  to  claims  re- 
garding moveable  goods.  The  common 
law  of  England  has  perhaps  had  the  least 
aJBnity  with  the  other  European  codes. 
But  it  has  fortonately  happened  that 
those  departments  of  the  law  with  which 
interaatioDal  questions  are  chiefly  con- 
eenied, — the  consistorial  and  the  admi- 
ralty law, — ^have  been  considered  as  the 
legitimate  oflspring  of  the  civil  law,  and 
have  adopted  m  a  great  measure  its  prin- 
ciples as  they  have  been  in  practice 
throagboot  Europe.  The  mercantile  law 
in  general  of  Ekigland  has  accommodated 
itsdf  to  the  custom  of  merchants;  and 
this  custom  has  in  a  great  measure  arisen 
out  of  the  adaptation  to  modem  com- 
,  meree  of  the  pnnciples  of  the  civil  law. 
The  portion  of  the  conmiercial  code  of 
England  whidi  is  least  in  harmony  with 
that  of  other  countries  is  perhaps  the 
bankruptcy  law,  which,  being  statutory, 
has  not  so  pliantly  adapted  itself  to 
the  exigencies  of  foreign  commerce  as  the 
coDsoetudinary  portions  of  the  commer- 
cial law  have  done.  Thus,  under  the  old 
seqoestralion  or  bankruptcy  statute  of 
Scotland,  whidi  was  supposed  to  give  the 
trustee  or  assignee  full  power  for  obtain- 
ing possession  of  the  bankrupt's  property 
io  all  parts  of  the  world,  it  was  found 
diat  he  had  no  right  of  action  for  a  debt 
doe  to  the  banlmipt  in  England — the 
right  of  the  trustee  being  that  of  an  as- 
signee merely,  and  a  right  to  a  debt  being 
a  chose  in  action,  and  therefore  not  ca- 


pable of  being  assigned  by  the  law  of 
England.  See  Jeffrey  v,  M'Taggart,  6 
M.  &  S.  (K.  B.),  126.  The  law  of  bank- 
ruptcy  appears  to  be  one  of  the  most  diffi- 
cult of  adjustment  to  international  prin- 
dples.  There  are  clauses  in  the  bank- 
ruptcy and  insolvency  acts  of  England 
by  which,  Uirough  registration  of  the 
vesting  order,  the  assignee  becomes  in* 
vested  with  all  real  or  landed  proper^  in 
any  part  of  the  British  dominions  where 
a  conveyance  of  such  property  requires 
to  be  recorded.  (See  1  &  2  Wm.  IV. 
c.  56,  §  27,  and  1  &  2  Vict.  c.  110.  §  46.) 
It  could  not  have  been  the  intention  of 
this  provision  to  give  an  English  assignee 
privileges  which  a  trustee  of  a  bankrupt 
estate  does  not  bold  in  Scotland ;  but  while 
the  latter  requires  to  make  up  a  feudal 
title  before  he  can  be  the  recorded  pro- 
prietor of  real  property,  it  was  found  by 
the  Court  of  Session  in  Uie  strict  interpre- 
tation of  the  English  provision  that  no 
such  preliminary  was  necessary,  and  that 
the  registration  of  the  vesting  order  was 
sufficient.  (Rattray  v.  White,  8th  March, 
1842, 4  D.,  880.) 

The  conflicts  of  laws  between  England 
and  Scotland  are  of  course  in  this  part  of 
the  world  the  most  important  and  inte- 
resting. The  consuetudinary  or  nnsta- 
tutory  law  of  England  has  perhaps  fewer 
principles  in  common  with  that  of  Scot- 
land than  the  latter  has  with  the  law  of 
any  other  country  in  Europe;  and  this 
divergency  has  been  the  cause  of  many 
difficult  questions.  In  these  the  law  of 
marriage  and  that  of  succession  have  been 
particularly  fertile.  In  the  former  the 
difference  between  the  institutions  of  the 
two  countries,  when  subjected  to  the  prin- 
ciples of  international  law,  has  been  pro- 
ductive of  very  remarkable  effects.  In 
England  there  are  certain  acts  which  are 
necessary  ingredients,  by  the  statute  law, 
of  a  vflJid  marriage.  In  Scotiand  the 
consent  of  parties  to  hold  each  other  as 
man  and  wife,  when  sufficiently  attested, 
is,  according  to  the  doctrines  of  the 
civilians,  sufficient.  But  in  England  it  is 
a  principle  of  international  law  that  a 
marriage  valid  in  the  place  where  it  is 
contracted  is  valid  there;  the  cons#- 
quence  is,  that  the  lax  principle  of  mar- 
riage by  simple  attested  consent  would 
&2 
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and  the  adjiutme&t  of  each  qnefltion  de- 
pends on  the  view  taken  by  the  law  of  the 
coontry  to  which  the  iudiTidnal  or  hia 
property  is  amenable.  Bat  it  has  this 
distinctiYe  f^tnre,  that  the  circnmstanoes 
under  which  dispntes  may  ariae  are  not 
in  the  conduct  of  one  nation  towards  ano- 
ther, hut  in  differences  between  the  inter- 
nal laws  of  the  comitries,  which  internal 
laws  disagree,  not  beeaose  the  one  nation 
has  a  dispute  with  the  other,  but  in  the 
general  case  because  its  legislators  have 
taken  its  internal  situation  solely  into  con- 
sideration, and  have  overlooked  the  exist- 
ence of  other  nations.  There  can  be  no 
part  of  the  world  where  this  species  of 
mtemational  law  can  be  so  well  illustrated 
as  in  the  United  States— a  collection  of 
oonmiunitiei^  each  having  an  internal 
system  of  administration,  but  each  acting 
on  principles  of  harmony  and  alliance 
with  the  <^er  states  of  the  Union.  It  is 
thus  natural  that  America  should  have 
pix)duced  the  best  work  on  the  subject, 
m  Professor  Story's  'Commentaries  on 
the  Conflict  of  Laws  Foreign  and  Do- 
mestic, in  regard  to  Contracts,  Rights, 
and  Remedies ;  and  especially  in  regard 
to  Marriages,  Divorces,  Wills,  Succes- 
sions, and  Judgments,'  of  which  two  edi- 
tions are  now  known  and  esteemed  in 
this  country.  The  leading  rule  of  inter- 
national law  in  this  department  is,  that 
each  civilised  nation  is  to  give  efficacy  to 
the  laws  of  another  country,  unless  its 
own  laws  or  the  general  principles  of 
justice  are  thereby  invaded.  We  have 
the  broadest  and  most  distinct  illustrations 
of  this  rule  in  the  criminal  law.  The  pro- 
gress of  opinion  has  lately  been  in  favour 
of  each  nation  rendering  back  fugitive 
criminals,  to  be  dealt  with  according  to 
the  hiw  of  the  country  where  they  faAve 
committed  any  private  crime  against 
person  or  property.  In  conformity  with 
this  principle,  treaties  were  lately  made 
with  France  and  the  United  States  of 
America,  for  enforcing  which,  in  this 
country,  two  acts  of  parliament  were 
passed  (6  &  7  Vict  c.  75  and  c.  76),  b^ 
which  a  secretary  of  state,  on  the  requisi- 
tion of  the  ambassador  or  other  repre- 
sentative of  France  or  the  United  States, 
might  issue  a  warrant  to  magistrates 
to  seize  a  person  accused  of  a  crime,  a 


magistrate  being  enjoined  to  put  it  in 
force  on  his  being  satisfied  that  the 
charge  is  of  such  a  nature  as  would  au- 
thorise him  to  commit  a  person  charged 
with  perpetrating  it  in  his  own  jurismo- 
tion.  [Convention  Trbaties.]  But  it 
has  b^n  a  rule  in  many  countries,  and 
particularly  in  our  own,  that  no  aid  is  to 
DC  ffiven  for  the  enforcement  of  the  poli- 
tical laws  of  foreign  states.  As  in  other 
branches  of  international  law,  our  en- 
lightened principles  on  the  subject  of 
slavery  have  here  been  the  cause  of  per- 
plexing difficulties.  With  sUve-holding 
oountnes  slavery  comes  to  be  a  question 
of  property,  but  with  us  it  can  only  be  a 
question  w  government ;  and  we  cannot 
view  any  nUes  regarding  property  in 
slaves  as  laws  relating  to  private  rights, 
an  infringement  of  which,  when  held  to 
be  criminal  in  the  slave-holdinff  country, 
must  be  so  also  here.  Accordingly,  in 
the  celebrated  case  of  the  Creole,  in 
November,  1841,  when  certain  American 
slaves  escaped  imd  found  protection  in 
a  British  settiement,  it  was  round  that  we 
could  not  send  them  back  to  their  owners 
as  robbers  who  had  with  violence  stolen 
their  own  persons  from  the  custody  of 
their  proprietors. 

As  on  the  one  hand  the  criminal  law 
is  that  to  which  tUs  department  of  inter- 
national law  most  broadly  and  distinctly 
applies,  on  the  other  hand  the  position  of 
real  or  landed  property  is  that  to  which 
it  has  generally  the  least  reference.  The 
reasons  of  this  distmction  are  very  obvi- 
ous: his  own  personal  conduct  is  that 
object  of  the  law  which  a  man  most  com- 
pletely carries  about  from  one  country  to 
another ;  his  connection  with  landed  pro- 
perty is  the  relation  in  which  a  tribunal 
out  of  the  country  in  whidi  the  property 
is,  can  have  the  least  chance  of  acgudicat- 
ing.  Between  these  extremes  there  are 
many  questions  regsu:ding  persons  in  their 
relations  to  each  other,  and  regarding 
contracts  as  to  moveable  or  personal  pro- 
perty. It  came  thus  to  be  a  general  prin- 
ciple, that  rights  connected  with  landed 
Eroperty  must  always  be  settied  by  the 
iw  of  the  place  where  the  land  lies, 
while  questions  regarding  other  property 
mi^ht  be  subjected  to  other  criterions  o 
jurisdiction.    Perhaps  historical  circum- 
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stances  in  the  early  history  of  the  Euro- 
pean nations  fiiTOoned  this  division.  The 
rarioos  trihes  whieh  oocapied  the  territory 
of  the  Roman  empire  appear  to  have  car- 
ried with  them  tneir  own  peculiar  laws 
and  customs,  ^vigny  quotes  a  letter 
ffom  Bishop  Agobu^us,  in  which  he 
says  it  often  happens  that  five  men, 
each  under  a  Afferent  law,  may  be  found 
walking  or  sitting  together—a  state  of 
society  at  this  day  exemplified  in  some 
orientel  nations.  Among  all  these  dis- 
tinct tribes  the  feudal  system  arose  as  the 
raieral  and  uniform  territorial  law. 
Through  a  series  of  drenmstances  which 
need  not  be  here  narrate  the  civil  or 
Soman  law  became  the  ruling  principle 
as  to  persons  in  their  relation  to  eich 
other  when  that  relation  wss  not  of  a 
feudal  character,  and  as  to  claims  re- 
sarding  moveable  goods.  The  common 
Jaw  of  England  has  perhaps  had  the  least 
affinitjr  with  the  other  European  codes. 
But  It  has  fortunately  happened  that 
those  departments  of  the  law  with  which 
intematioDal  questions  are  chiefly  con- 
cerned,— ^the  consistorial  and  the  admi- 
ralty law,~liave  been  considered  as  the 
Intimate  ofbpring  of  the  civil  law,  and 
have  adopted  m  a  great  measure  its  prin- 
ciples as  they  have  been  in  practice 
throughout  Europe.  The  mercantile  law 
in  general  of  England  has  accommodated 
itself  to  the  custom  of  merchants;  and 
this  custom  has  in  a  great  measure  arisen 
out  of  the  adaptation  to  modem  com- 
merce of  the  pnnciples  of  the  civil  law. 
The  portion  of  the  commercial  code  of 
England  whidi  is  least  in  harmony  with 
that  of  other  countries  is  perhaps  the 
bankruptcy  law,  which,  beinff  statutory, 
has  not  so  pliantly  adapted  itself  to 
the  exigencies  of  foreign  commerce  as  the 
oonsuetudinaiy  portions  of  the  commer- 
cial hiw  have  done.  Thus,  under  the  old 
sequestration  or  bankruptcy  statute  of 
Scotland,  which  was  supposed  to  give  the 
trustee  or  assignee  full  power  for  obtain- 
ing possession  of  the  bankrupt's  property 
in  all  parts  of  the  world,  it  was  found 
that  he  had  no  right  of  action  for  a  debt 
due  to  the  bankrupt  in  England— the 
right  of  the  trustee  being  that  of  an  as- 
signee merely,  aud  a  right  to  a  debt  being 
a  chose  in  action,  and  therefore  not  ca- 


pable of  being  assigned  by  the  law  of 
England.  See  Jeffrey  v.  M'Taggart,  6 
M.  &  S.  (K.  B.),  126.  The  law  of  bank- 
ruptcy appears  to  be  one  of  the  most  diffi* 
cult  of  ajjnstment  to  international  prin- 
ciples. There  are  clauses  in  the  bank- 
ruptcy and  insolvency  acts  of  England 
by  which,  through  registration  of  the 
vesting  oi^,  the  assignee  becomes  in* 
vested  with  all  real  or  landed  property  in 
any  part  of  the  British  dominions  where 
a  conveyance  of  such  property  requires 
to  be  recorded.  (See  1  &  2  Wm.  IV. 
c  56,  §  27,  and  1  &  2  Vict.  c.  110,  §  46.) 
It  could  not  have  been  the  intention  oi 
this  provision  to  give  an  English  assignee 
privileges  which  a  trustee  of  a  bankrupt 
estate  does  not  hold  in  Scotland ;  but  while 
the  latter  requires  to  make  up  a  feudal 
title  before  he  can  be  the  recorded  pro* 
prietor  of  real  property,  it  was  found  by 
the  Court  of  Sesaon  in  ibe  strict  interpre- 
tation of  the  English  provision  that  no 
such  preliminary  was  necessary,  and  that 
the  registration  of  the  vesting  order  was 
sufficient  (Rattray  v.  White,  8th  March, 
1842, 4  a,  880.) 

The  conflicts  of  laws  between  England 
and  Scotland  are  of  course  in  this  nart  of 
the  world  the  most  important  and  inte- 
resting. The  consuetudinary  or  unsta- 
tutor^  law  of  England  has  perhaps  fewer 
principles  in  common  with  that  of  Scot- 
land than  the  latter  has  with  the  law  of 
any  other  country  in  Europe;  and  this 
divergency  has  been  the  cause  of  many 
difficult  questions.  In  these  the  law  of 
marriage  and  that  of  succession  have  been 
particularlv  fertile.  In  the  former  the 
difference  between  the  institutions  of  the 
two  countries,  when  subjected  to  the  prin- 
ciples of  international  law,  has  been  pro- 
ductive of  very  remarkable  effects.  In 
England  there  are  certain  acts  which  are 
necessary  ingredients,  by  the  statute  law, 
of  a  vidid  marriage.  In  Scotland  the 
consent  of  parties  to  hold  each  other  as 
man  and  wife,  when  suffidentiy  attested, 
is,  according  to  the  doctrines  of  the 
civilians,  sufficient.  But  in  England  it  is 
a  principle  of  international  law  that  a 
marriage  valid  in  the  place  where  it  is 
contracted  is  valid  there;  the  conso- 
quence  is,  that  the  lax  principle  of  mar- 
riage by  simple  attested  consent  would 
k2 
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have  probably  &llen  into  detuetade  and 
oblivion  in  Scotland,  were  it  not  kept  up 
by  English  parties,  who  thns  evade  the 
restrictions  of  their  own  law.  On  the 
•abject  of  succession,  a  series  of  decisions 
in  both  countries  has  settled  two  very  im- 
portant principles — that  in  the  case  of 
landed  property  it  follows  the  lex  ret 
iita,  or  the  law  of  the  place  where  the 
property  is ;  while  in  moveable  or  per- 
sonal property  it  follows  the  lex  domicilii, 
or  law  of  the  domicile  in  which  the  per- 
son leaving  it  died. 

INTESTACY.    [Administration.] 
INVENTION.    [Patent.] 
INVENTORY.    [Executor.] 
INVESTITURE.  [Feudal  Ststto.] 
IRON.  The  iron  trade  in  Great  Britain 
in  all  its  various  branches  is  of  very  great 
importance.    According  to  the  census  of 
1841   there    were    employed   in   Great 
Britain  10,949  persons  m  iron-mines,  and 
)I9,497  in  the  smelting  of  the  ore  and  the 
manufacture  of  the  metal.  The  quantity  of 
iron  made  in  this  country  at  different 
periods  is  not  accurately  Imown,  but  the 
following  estimates  have  generally  been 
considered  as  not  far  fh>m  the  truth  by 
those  best  acquainted  with  the  subject. 
The  estimate  for  1823  and  each  subse- 
quent year  is  given  on  the  authority  of 
sir  John  Guest,  one  of  the  greatest  iron- 
masters in  this  country : — 

Tom  prodaoed.  Tool  produced. 

1740     .       17,000  1825  581,000 

1788     .       68,000  1828  703,000 

1796     •     125,000  1835        1,000,000 

1806     .     258,000  1836       1,200,000 

1823     .     452,000  1840        1,500,000 

The  next  table,  which  shows  the  parts 
of  Great  Britain  in  which  the  manufacture 
of  iron  was  carried  on  in  1840,  and  the 
quantity  made  in  each  district,  is  taken 
Rom  the  evidence  given  by  Mr.  Jessop, 
of  the  Butterley  Ironworks,  Derbyshire, 
before  the  Commons'  Committee  on  Im- 
port Duties  in  1840 : 

Tons. 
Forest  of  Dean        .         •         .     15,500 
South  Wales  .         .         .  50.NOOO 

North  Wales  .         .         .     26,500 

Northumberland     .         .         .     11,000 


Tons. 

Brought  forward 

.  558,000 

Yorkshire      . 

.     56,000 

Derbyshire    . 
North  Staffordshire 

.     31,000 

•     20,500 

South  Staffordshire 

•  407,150 

Shropshire     . 

.     82,750 

Scotland 

.  241,000 

Carried  forward 


558,000 


1,396.400 

The  number  of  furnaces  in  blast  was 
402,  and  162  used  the  process  of  blasting 
with  hot  air.  Mr.  Jessop  estimated  the 
quantity  of  coal  used  m  smelting  at 
4,877,000  tons,  and  an  additional  quantity 
of  2,000,000  tons,  was  used  in  converting 
the  produce  of  the  ore  into  wrought-iron. 

The  price  of  pig-iron  has  fluctuated 
during  the  ten  years  from  1835  to  1845 
between  the  two  extremes  of  6/.  13s.  per 
ton  in  1836  and  2/.  5s.  in  January,  1843. 

About  16,000  tons  of  foreign  iron  are 
annually  imported,  principally  from 
Sweden,  Norwajr,  and  Russia.  It  is  used 
for  converting  mto  steel,  for  which  it  is 
better  adapted  than  the  English  ooal- 
smelted  iron. 

The  quantity  of  iron  and  steel,  wrought 
and  un wrought,  exported  in  1843  was 
448,925  tons,  declared  value  2,590,833/. 
In  1844  the  declared  value  of  iron  and 
steel  exported  amounted  to  3,194,901/. 
There  are  in  addition  about  17,000  or 
18,000  tons  of  hardware  and  cutlery  ex- 
ported. Mr.  Porter  estimated  the  home 
consumption  of  British  iron  in  1841  at 
1 ,139,1 1 1  tons.  (Progress  of  the  Nation^ 
iii.  87.) 

The  prindjxil  countries  to  which  bar- 
iron  ana  pig-iron  were  exported  in  1842, 
were  as  under : — 

Bai^Iron.    Plff.Iitm. 
United  States  of  North     Tom.       Tom. 

America  •  .  39,964  13,075 
Italy  «         .         .     19,854      3,174 

Germany  .  .  •  17,783  6»246 
E.  I.  Company's  Ter- 
ritories and  Ceylon  .  17,017  240 
Holland  •  .  •  16,980  26,666 
Prussia  •  .  •  13,202  12,564 
Denmark  •  •  •  6,227  7,573 
Turkey  and  Continental 

Greece  .         .        •      5,191        .  . 


Carried  forward  .  136»218    69,638 
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Pig  Iron. 
Tons. 


Bar  Iron. 
Tons. 

Brought  forward .  136,218  69,538 

WAsh  N.  America     .       4,971  3,199 

Fnnee       .          .         .       4,566  16,464 

Foreign  W.  indies       .       3,084  20 

All  other  countries      .     33,540  4,636 


Total     172,379     93,851 

The  oaandties  of  other  descriptions  of 
iroQ  and  steel  exported  in  the  same  year 
were:— 

Tons. 
Bolt  and  Rod  Iron     .     .     •     18,921 

Cast  Iron 15,934 

Iron  Wire 1,611 

Anchors*  Grapnels,  &c. .     •       2,693 

Hoops 14,914 

Kails 6,000 

Other  sorts 35,891 

Old  iron,  for  re-mana&ctore      3,890 
Unwrooght  Steel      .     .     .       3,308 

The  total  wdght  of  iron  and  steel 
wroogfat  and  nnwrooght  (exclusive  of 
hardware  and  cutlery)  exported  in  1842 
wss  369^98  tons,  valued  at  2^457,717/.; 

In  1841  there  were  smelting-works  in 
59  diffierent  departments  of  France,  and 
in  20  other  departments  the  making  of 
I»g  and  bar  iron  was  carried  on  from  ore 
obtained  out  of  the  departments.  One 
half  of  all  the  iron  maude  in  France  in 
1841  was  produced  in  the  nine  depart- 
ments of  Haute  Mame,  Moselle,  Cote 
d'Or,  Loire,  Ni^rre,  Ardennes,  Cher, 
Haote  Saone,  and  Meuse.  Five^evenths 
of  all  the  iron  is  produced  in  eighteen 
departments,  and  the  remaining  two- 
sevenths  are  distributed  amongst  61  de- 
partments. The  number  of  smelting- 
works,  and  works  for  making  bar-iron, 
increased  from  894  in  1836  to  1023  in 
1841.  In  the  Haute  Mame,  where  the 
iron-works  are  on  the  largest  scale,  86 
estaUishments  produced  iron  valued  at 
479,349/.  The  total  value  of  all  the 
iron  maniE&ctared  in  France  in  1841  was 
estrmared  at  5,671,581/.,  which  was  an 
increase  of  14  per  cent  since  1836.  The 
fuel  used  was  594,418  tons  of  wood-char- 
coal, 175,924  tons  of  coke,  349,276  tons 
of  coal,  and  176,659  steres  of  wood;  and 
the  total  prodacts  were  377,142  tons  of 
cast-iroDy  263,747  tons  of  bar-iron,  and 


6886  tons  of  steel.  The  value  of  the  fuel 
consumed  amounted  to  2,179,664/.,  or 
38^  per  cent  on  the  value  of  the 
metal.  The  number  of  workmen  em- 
ployed (including  15,783  miners)  was 
47,830,  which  b  more  than  the  num- 
ber employed  in  Great  Britain,  while  the 
quantity  of  iron  made  in  France  is  only 
one-fourth  of  that  made  in  England.  The 
price  of  pig-iron  in  France  was  6/.  1 U.  per 
ton  in  1841,  and  that  of  bar-iron  15/.  13f. 
The  iron  manufacture  is,  in  &ct,  a  ver^ 
oppressive  monopoly  in  France,  and  u 
especially  injurious  to  the  agricultural 
class.  The  country  is  not  half  supplied 
by  the  French  iron-masters;  enormous 
duties  prevent  the  supply  of  foreign  iron, 
and  scarcely  50,000  tons  are  imported 
annually ;  and  the  French  submit  to  the 
injustice  of  paymg  prices  which  are  from 
100  to  200  per  cent  higher  than  the  sama 
article  costs  in  England.  (Jour,  of  Land, 
Slat.  Sac.,  vol  vii.  282-291.  Paper  by 
G.  R.  Porter,  Esq.,  on  the  Mining  In- 
dustry of  France.) 

In  Belgium  the  iron-mines  are  prin- 
cipally situated  between  the  Sambre  and 
the  Meuse,  and  in  the  province  of  Lieg^. 
The  produce  when  smelted  amounted  in 
1836  to  150,000  tons. 

In  1837  the  iron-mines  of  Prussia  pro- 
duced 679,874  tons. 

The  iron  of  Sweden  is  deservedly  held 
in  high  estimation.  The  number  of 
smelting  furnaces,  great  and  small,  in 
Sweden,  is  under  350.  The  annual  pro- 
duce is  estimated  at  from  85,000  to  95,000 
tons  of  pig-iron,  which  is  capable  of  being 
converted  into  fVom  60,000  to  66,000  tons 
of  malleable  iron.  An  iron-master  can 
send  no  more  iron  to  market  than  the 
quantity  which  he  is  authorised  by  his 
licence  to  produce.  Each  furnace  and 
forge  pays  an  annual  tax ;  and  no  licenoe 
is  granted  to  any  one  who  has  not  a  fbresi 
sufficient  to  supply  the  necessary  char- 
coal. (McGregor's  Commercial  Statistics, 
ii.  882.) 

The  following  particulars  respecting 
the  iron  manufacture  of  the  Unitea  States 
of  North  America  are  from  Hunt's 
*  Merchants'  Marine,'  a  work  of  autho- 
rity on  commercial  statistics.  There  are 
540  blast  furnaces,  which  yield  486,000 
tons  of  pig-iron ;  954  bloomeries,  forges. 
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rolling  and  splitting  mills,  &c.,  which 
prodace  291,600  tons  of  bar,  hoop,  sheet, 
and  other  wrought  iron,  30,000  tons 
blooms,  and  1 21,500  tons  as  cuttings,  such 
as  machinery,  stove-plates.  Two-fifths 
of  all  the  iron  made  in  the  States  is  pro- 
duced in  Pennsylvania.  The  total  quan- 
tity is  rather  more  than  the  produce  of 
Great  Britain  in  1823.  The  probability 
is,  that  in  the  course  of  another  quarter 
of  a  century  the  United  States  will  be 
the  greatest  iron-producing  countr^r  in 
the  world.  The  duty  on  foreign  iron 
varies  from  50  to  150  per  cent  and  the 
quantity  imported  is  about  100.000  tons 
per  annum.  The  price  of  American  bar- 
iron  in  1845  was  from  75  to  80  dollars 
per  ton.  The  price  in  England,  with  a 
large  prospective  demand,  was  under  9/. 
per  ton. 


JACOBINS  is  the  name  of  a  £Eu:tion 
which  exerdsed  a  great  influence  on  the 
events  of  the  French  Revolution.  This 
&ction  originated  in  a  political  club 
formed  at  Versailles,  about  the  time  of 
the  meetingof  the  first  National  Assembly, 
and  which  was  composed  chiefly  of  depu- 
ties fh)m  Brittanv,  who  were  most  deter- 
mined against  the  court  and  the  old 
monarchy,  and  some  also  from  the  South 
of  France,  among  whom  was  Mirabeau. 
When  the  National  Assembly  removed 
its  sittings  to  Paris  (October  19,  1789), 
tiie  Breton  club  followed  it,  and  soon  alter 
established  their  meetings  in  the  lately 
suppressed  convent  of  the  Jacobins,  or 
Dominican  monks,  in  the  Rue  St.  Honors. 
From  this  circumstance  the  club  and  the 
powerful  party  which  grew  from  it 
assumed  the  name  of  Jacobins.  During 
the  Tear  1790  the  club  increased  its 
numbers  by  admitting  many  men  known 
for  violent  principles,  which  tended  not 
to  the  establishment  of  a  constitutional 
throne,  but  to  the  subversion  of  the 
monarchy.  A  schism  broke  out  between 
these  and  the  original  Jacobins,  upon 
which  Danton,  Marat,  and  other  revolu- 
tionists seceded  fh)m  tiie  club,  and  formed 
themselves  into  a  separate  club  6alled 
'  Les  Cordeliers,'  fh>m  their  meetings  be- 


ing held  in  a  suppressed  convent  of  Fran- 
ciscan friars.    These  men  openly  advo- 
cated massacre,  proscription,  and  confis- 
cation, as  the  means  of  establishing  the 
sovereignty  of  the  people.    In  179!  the 
Cordeliers  reunited  themselves  with  the 
Jacobin  dub,  from  which  thev  expelled 
the  less  fanatical  members,  such  as  Louis 
Stanislas  Freron,  Legendre,  and  others. 
From  that  time,  and  espedally  in  the 
following  year,  1792,  the  Jacobin  club 
assumed  the  ascendancy  over  the  legisla- 
ture; and  the  measures  previously  dis- 
cussed and  carried   in   the  dub  were 
forced  upon  the  assembly  by  the  votes  of 
the  numerous  Jacobin  members,  and  by 
the  out-door  influence  of  the  pikemen  of 
the  suburbs,  with  whom  the  club  was  in 
close   connection.     The  attack  on  the 
Tuileries  in  August,  1792,  the  massaeret 
of  the  following  September,  the  suppres- 
sion of  royalty,  and  most  of  the  mea- 
sures of  the  reign  of  terror,  originated 
with  the  club  of  the  Jacobins.    [Com- 
mittee OP  Public  Safbtt.]    The  dub 
had  affiliations  all  over  France.    After 
the  fall  of  Robespienne  in  July,  1794,  the 
convention  passed  a  resolution  which  for- 
bade all  poDular  assemblies  to  interfere 
with  the  deliberations  of  the  legislature. 
The  Jacobins,  however,  having  attempted 
an  insurrection  in  November,  1794,  in 
order  to  save  one  of  their   members. 
Carrier,  who  had  been  condenmed  to 
death  for  his  atrodties  at  Nantes,  the 
convention  ordered  the  club  to  be  shut 
up;  and  Legendre,  one  of  its  former 
members,  proceeded  with  an  armed  force 
to  dissolve  the  meeting,  and  dosed  the 
hall.    The  spirit  of  the  dub,  however, 
survived  in  its  numerous  adherents,  and 
continued  to  struggle  agunst  the  legisla- 
ture and  the  Executive  Directory,  until 
Bonaparte  put  an  end  to  all  foctions,  and 
restored  oraer  in  France.    The  name  of 
Jacobin  has  since  been  used,  though  often 
improperly,  like  other  party  names,  to 
denote   men  of  extrente    democratical 
prindples,  who  wish  for  the  subversion 
of  kingly  government  and  of  all  social 
distinctions,  and  are  not  over-scrupulous 
about  the  means  of  effecting  their  object 
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but  tiwy  were  tettled  liere  in  the  Saxon 
period,  and  as  earir  as  a.d.  750.  From 
tbe  tune  of  the  Conquest  the  Jews  in 
fiidand  rapidly  increased  in  number. 
Under  the  first  three  Norman  kings  they 
lived  midisturbed,  so  &r  as  we  are  in- 
iraied.  But  onder  Stephen  and  his  snc- 
esBBors  they  suffered  £rom  the  rapacity 
of  the  kings  and  the  intolerance  of  the 
people.  'Die  penecutions  which  they 
exuaieueed  from  all  persons,  both  lay 
and  eodenastic  poor  and  rich,  are  fully 
attested  ^  the  evidence  of  their  enemies. 
finally,  in  the  reign  of  Edward  I.,  aboat 
Aj».  I29Q,  all  the  Jews  were  banished 
ihom  the  kingdom.  Their  nambers  at 
that  time  are  conjectured  (but  on  what 
mmA  we  are  not  aware)  to  have  been 
between  15»000  and  16,000.  It  was  not 
tiU  after  the  Restoration,  aj>.  1660,  that 
tibe  Jews  agmn  settled  in  England ;  and 
dwD^  nn£r  the  Protectorate  they  had 
entered  into  negotiations  with  Cromwell 
to  obtain  perraisBion  to  enter  the  island, 
nothing  seems  to  have  been  done  in  the 
aaattar,  and  tiiose  who  have  investigated 
the  snbjeet  bring  forward  no  proof  of 
lesve  bong  formally  granted  to  them  to 
retoriL  After  the  j£storation  it  seems 
probable  that  they  came  in  gradually 
wi&ont  either  permission  or  opposition, 
and  ainee  that  time  foreign  Jews  have 
been  oo  the  same  footing  as  other  aliens 
wkh  respeet  to  entering  ttie  conntry.  In 
the  reign  of  Queen  Anne  (1  Anne,  c  30) 
an  act  was  passed,' by  which,  "if  any 
Jewish  parent,  in  order  to  the  compelling 
of  has  or  her  Protestant  child  to  change 
Ins  or  her  religion,  shall  refuse  to  allow 
such  child  a  fitting  maintenance,  suitable 
to  the  decree  azMl  abilitv  of  such  parent, 
and  to  toe  age  and  education  of  such 
child,''  the  Lord  Chancellor,  upon  com- 
plaint made  to  him,  shall  make  such 
order  for  the  maintenance  of  such  Pro- 
testant child  as  he  shall  think  fit  In 
the  year  1753  an  act  was  passed  to 
CDable  fiareipn  Jews  to  be  naturalized 
without  takug  the  sacrament;  but  the 
•0t  was  repealed  in  the  following  session, 
waAer  the  influence  of  the  popular  feel- 
ing which  was  most  strongly  opposed  to 
the  measure  of  1753.  Smce  this  year 
they  have  lived  in  the  United  King^m 
In  1830    tiie  number  of 


Jews  in  London  was  estimated  at  18,000, 
and  in  the  rest  of  EngUmd  about  9000. 
But  since  the  act  for  the  registration  of 
marriages,  &c  was  passed,  and  the  num- 
ber of  marriages  among  the  Jews  is  ac- 
curately ascertained,  we  know  that  this 
calculation  was  too  high;  and  if  the  pro- 
portion of  marriages  amongst  the  Jews  is 
the  same  as  amongst  other  portions  of 
the  population,  the  number  of  Jews  in 
England  and  Wales  in  1843  was  only 
18,700.  The  number  in  Scotiand  and 
Ireland  is  probably  small,  but  we  are  not 
aware  that  there  is  any  good  estimate  as 
to  their  numbers  in  these  parts  of  the 
United  Kingdom. 

During  their  residence  in  England,  up 
to  their  banishment  in  the  time  of  Ed- 
ward L,  the  Jews  were  oonndered  as  the 
villains  and  bondsmen  of  the  king,  a 
relation  which  seems  to  explain  the 
power  over  tiieir  persons  and  property 
which  was  assumed  and  exercised  by  the 
king  in  the  most  oppressive  manner. 
They  however  could  purchase  and  hold 
land,  subject  only  to  the  right  of  the 
king,  whatever  it  might  be,  to  levy  heavy 
taxes  on  them  and  seize  their  lands  if 
they  were  not  paid.  By  the  statute  of 
the  54tii  and  5501  of  Henry  III.  the 
Jews  were  declared  incapable  of  purchas- 
ing or  taking  a  fireehold  interest  in  land, 
but  might  bold,  as  in  time  past  they  were 
accustomed  to  hold,  houses  in  the  cities, 
boroughs,  and  towns  where  they  resided. 
Another  statote  (Statutum  de  Judaismo), 
3  Edward  I.,  forbade  Jews  from  alienat- 
ing in  fee,  either  to  Jew  or  Christian, 
any  houses,  rents,  or  tenements  which 
they  then  had,  or  disposing  of  them  in 
any  way  without  the  king's  consent;  they 
were  permitted  to  purchase  houses  and 
curtilages  in  the  cities  and  boroughs  where 
they  men  resided,  [provided  mey  held 
them  in  chief  of  the  king ;  and  they  were 
fhrther  permitted  to  take  lands  to  furm 
for  any  term  not  exceeding  ten  years; 
such  permission,  however,  was  not  to  con- 
tinue in  force  for  more  than  fifteen  years 
from  the  date  of  the  act  Since  the  time 
of  their  banishment  no  statute  has  been 
passed  which  in  direct  terms  affects  the 
right  of  the  Jews  to  hold  real  estates  in 
England,  and  it  has  been  a  matter  of 
dispute  whether  they  can  now  legally 
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hold  such  estate.  It  has  been  contended 
that  the  statate  called  the  54th  and  55th 
Henry  III.  is  not  an  act  of  parliament, 
but  only  an  ordinance  of  the  king,  which 
however,  to  say  the  least,  seems  a  very 
questionable  proposition ;  and  if  it  is  an 
act,  it  is  by  some  persons  contended  that 
it  has  been  indirectly  repealed.  Some 
Jews,  we  beliere,  do  hold  real  estate,  and 
it  is  contended  by  some  that  they  are 
legally  entitled  to  do  so.  Bat  nothing 
short  of  a  declaration  of  the  legislatnre 
can  remote  all  donbts  on  this  subject 

The  act  of  the  9th  Geo.  IV.  c  17, 
snbstitates  for  the  sacramental  test  a  form 
of  declaration  to  be  made  by  erery  per- 
son, within  one  calendar  month  next  be- 
fore or  upon  his  admission  into  any  of 
the  corporate  offices  mentioned  in  that 
act,  or  within  six  calendar  mouths  after 
his  appointment  to  any  place  mentioned 
in  the  fifth  section  of  that  act  As  this 
declaration  contains  the  words  **  upon  the 
true  fiuth  of  a  Christian,"  it  has  the 
effect  of  excluding  Jews  from  corpo- 
rate offices,  and,  in  connection  with  the 
Abjuration  Act,  from  places  under  go- 
Temment,  so  fiir  as  they  are  not  relieved 
by  the  Annual  Indenmity  Act  The  ab- 
juration oath,  which  contains  the  same 
words,  has  the  effect  of  excluding  the 
Jews  from  parliament  (1  Geo.  I.  st 
it  c.  IS;  6  Geo.  III.  c.  53.)  But  in 
1645  an  act  was  passed  (8  &  9  Vict  c 
52),  by  which,'  instead  of  the  declaration 
requirad  to  be  made  by  9  Geo.  IV.  c.  17, 
every  person  of  the  Jewish  religion  is 
permitted  to  make  and  subscribe  another 
declaration,  of  which  a  form  is  given  in 
the  act,  within  one  calendar  month  next 
before  or  upon  his  admission  into  the 
office  of  mayor,  alderman,  recorder,  bailiff, 
common  oouncilnum,  councillor,  cham- 
berlain, treasurer,  town-clerk,  or  any  other 
municipal  office  in  any  city,  town  corpo- 
rate, borough,  or  cinque  port  within  Eng- 
land and  Wales  or  the  town  of  Berwick 
upon  Tweed.  The  declaration,  instead 
of  the  words  "upon  the  true  fiiith  of  a 
Christian,"  runs  m  this  form:  **  I,  A.  B., 
being  a  person  professing  the  Jewish  re- 
ligion, having  conscientious  scruples 
a^nst  subscribing  the  declaration  con- 
tained in  an  act,  &o.  (referring  to  the  9 
Teo.  IV.  c  17)>  do  solemnly,  sincerely, 


and  truly  declare,  that,"  &c  [Jumcn 
OF  THE  Peace,  p.  154.] 

It  is  considered  to  be  the  law  at  present 
that  all  gifts  for  the  support  of  the  Jewish 
religion^are  void,  as  bemg  what  are  legally 
termed  superstitious  uses.  There  is  a 
singular  decision  by  Lord  Hardwick  (De 
Co^  V.  De  Paz,  Ambler^s  ReportB)  in  the 
case  of  a  gift  for  the  support  of  the  Jewish 
religion.  Part  of  the  money  intended  bv 
the  Jewish  donor  to  support  his  own  creed, 
was  given  to  the  Foundling  HospitaL 

It  seems  to  be  the  genenu  opinion  that 
the  Jews  are  within  the  benefit  of  the 
Toleration  Act  of  the  1  William  and 
Mary,  as  extended  by  the  53  Gea  III.  c. 
160.  Though  a  le^y  ^ven  for  the  in- 
struction of  Jews  m  tiieir  religion  is  not 
one  which  will  be  supported  by  the  Court 
of  Chancery,  any  other  kind  of  charitable 
beifuest  for  the  benefit  of  Jews  is  valid. 
It  IS  a  vulgar  error,  still  entntained  by 
some  people,  that  Jews,  even  if  bom  in 
this  coontrr,  are  aliens.  Jews  are  British 
subjects,  like  any  other  persons  who  are 
bom  here. 

(Blunt* s  HuAory  <f  the  EiiablishmeiU 
€ma  Begidence  cf  the  Jewe  in  England, 
with  an  Enquiry  into  their  Civil  JJisabv- 
lities,  London,  1890 ;  Goldsmid's  Remarks 
on  the  Civil  IXeabilitiee  of  Britieh  Jems, 
London,  1830;  Rtpert  of  the  Criminal 
Law  Commisgumera,  on  Penalties  and  Dis- 
abilities in  regard  to  Religious  Opinions, 
1845.  This  report  states  also  the  law 
as  to  Jews  in  Ireland  and  Sootiand.) 

JOINT-STOCK  COMPANY.  Joint- 
stock  companies  are  such  companies  as 
are  unincorporated,  and  which  trade  upon 
a  joint  stock.  All  trading  associations, 
however  numerous,  and  although  not  esta- 
blished by  charter  or  act  of  parliament, 
are  legal,  provided  their  purposes  be 
legal,  and  provided  they  do  not  attempt 
to  exercise  the  privileges  of  a  c<»pora- 
tion,  such  as  the  power  of  making  tbeir 
shares  transferable  at  the  will  of  iJie 
holder.  The  partners  in  joint-stock  oom- 
panies  are  of  two  classes :  one  consists  of 
directors,  trustees,  and  others  who  are 
actively  employed  in  conducting  the  oon« 
oem ;  the  otner,  of  a  number  of  ^rsooa 
who  take  little  or  no  part  in  its  manage- 
ment, and  many  of  whom  become  share- 
holdm  for  the  nke  only  of  a  profitable 
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jointritock  company  be  issued,  the  pro- 
moters are  to  effect  a  ''provisional  re- 
gistration" at  an  office  established  for  th« 
purpose,  which  registration  most  set  forth 
the  name  and  nature  of  the  proposed 
company,  the  names,  occupations,  and 
places  of  abode  of  the  promoters  and  of- 
ficers, the  names  of  subscribers,  with  vari- 
ous other  particulars ;  and  copies  of  each 
prospectus  must  be  deposited  before  being 
issued.  There  is  a  penalty  for  issuing 
advertisements  which  wisely  pretend  that 
any  joint-«tock  project  is  patronized, 
directed,  or  managed  by  eminent  or 
opulent  persons. 

When  the  company  is  formed  a  **  com- 
plete registration"  is  to  be  made,  and 
until  this  is  effected,  all  their  proceed- 
ings are  of  a  provisionary  character. 
The  ''complete  registration"  is  accom- 
plished by  sending  in  schedules  which 
give  ftill  particulars  respecting  the  con- 
stitution of  the  company.  Every  share- 
holder must  enter  into  a  covenant  to  pay 
up  instalments ;  the  deed  is  to  be  regis- 
tered; accounts  are  to  be  audited,  and 
balance-sheets  made  and  produced  to  the 
shareholders,  yearly,  and  the  right  of  the 
shareholders  to  examine  the  books  for  a 
certain  time  must  be  granted.  The 
balance^heet  and  auditors'  reports  are 
also  to  be  annually  registered.  The  act 
imposes  other  conditions  (m  joint-stock 
companies,  amongst  which  are  tiie  follow- 
ing :  shareholders  whose  instalments  are 
all  paid,  have  a  right  to  be  present  at 
all  general  meetings,  and  to  take  part  in 
the  discussions;  to  vote  on  any  ques- 
tion, either  in  person  or  by  proxy,  unless 
the  deed  of  settlement  precludes  proxies ; 
and  they  have  a  vote  in  the  choice  of 
electors  and  auditors.  Patrons  and  di- 
rectors must  hold  shares  in  the  company 
under  a  penalty  of  20/.  A  "  register  of 
shareholders  "  is  to  be  kept  which  must 
show  the  number  and  amount  of  shares 
held  by  each  shareholder:  each  share- 
holder has  a  right  to  inspect  this  register 
on  demand ;  and  he  is  entitled  to  a  cer- 
tificate of  the  number  of  shares  which  he 
holds,  and  the  amount  paid  thereon,  which 
certificate  may  be  evidence  in  a  court  of 
law.  When  completely  registered,  shares 
may  be  transferred,  but  all  the  instal- 
ments due  must  first  be  paid  up,  and  the 


t  of  thar  money.  The  general 
coDdnet  of  the  trade  fidb  upon  the  di- 
ntitor%  while  the  more  particular  trans- 
aelioas  are  nsoally  managed  by  mid 
agents  who  are  not  shareholders.  The 
funds  and  other  property  of  the  company 
are  vested  in  the  trustees.  The  deed  of 
settlement  is  a  covenant  made  between  a 
lew  of  the  shareholders  chosen  as  trustees 
tor  diat  porpose,  and  the  others;  bv 
which  each  of  the  latter  covenants  with 
the  Ifusteeii,  and  each  of  the  trustees 
eovenants  with  the  rest  of  the  sharehold- 
ers, for  the  doe  performance  of  a  series 
of  articles  which  are  specifically  set  forth, 
and  which  point  out  the  duties  of  the 
trustees,  directors,  and  auditors;  define 
their  powers,  and  all  other  necessary 
matters^  In  all  matters  which  might 
hare  been  pnmded  by  the  deed,  bat  are 
not,  the  law  of  partnership  prevails. 

Tbe  private  property,  to  its  foil  extent, 
of  every  member  of  an  unincorporated 
tndiiig  company  is  liable  for  the  whole 
debts  of  the  company.  The  most  im- 
ponant  object  to  be  gained  by  an  act  of 
parliament  for  a  joint-stock  company ,^is 
by  the  clanse  which  enables  it  to  sue  and 
be  sued  through  the  medium  of  one  of  its 
officers ;  without  which  advantage  the  dif- 
ficulties attendant  npon  suits  by  or  against 
soch  companies  are  beyond  calculation. 

A  partoership  in  the  working  of  a  mine 
is  considered  by  courts  of  equity  ss  a 
partnership  in  a  trade,  and  therefore  sub- 
ject to  the  usoal  roles  as  to  partnership. 

The  chief  mles  of  Roman  law  as  to 
partnership  may  be  collected  flrom  Gains, 
iiL  148-154;  IHg^  xvii.  tit.  2;  Cicero, 
Fn  PMio  Quintio. 

The  constitution  and  regulation  of  joint- 
stock  companies  have  heok  more  particu- 
larty  defined  by  several  recent  statutes. . 

The  act  7  &  8  Vict  c  1 10,  applies  to 
companies  formed  subsequent  to  1st 
Nov.  1844^  which  consist  of  more  than 
twenty-five  members,  provided  they  are 
not  coostitoted  by  charter  or  by  act  of 
parliament  The  most  important  feature 
of  the  act  consists  of  provisions  for  sub- 
jecting joint-etock  companies  to  certain 
regaJmoDM  while  in  their  provisionary 
state,  and  before  operations  have  been 
eoamienced.  It  is  required  that  before 
any  poblie  advertisement  of  an  intended 
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transfer  most  be  renstered  before  the 
liolder  18  entitled  to  snare  in  the  profits 
or  to  vote.  The  act  contains  a  number 
of  other  regulations.  The  registrar  of 
jointrfitock  companies  is  required  to  make 
an  annual  report,  which  is  to  be  presented 
to  parliament  This  act  does  not  appl^ 
to  joint*8tock  banks,  nor  to  schools  or  sci- 
entific and  literary  institutions ;  nor  to 
loan  or  benefit  building  societies  duly 
enrolled,  nor  to  friendly  societies  or  simi- 
lar institutions,  unless  they  assure  to  the 
amount  of  200/.  on  any  one  life.  The 
act  does  not  extend  to  companies  in  Soot- 
land,  except  they  have  branch  establish- 
ments in  England  or  Ireland. 

In  the  same  session  another  act  was 
passed  (7  &  8  Vict,  a  111)  which  is  en- 
titled *  An  Act  for  fiicilitating  the  winding 
up  the  afihirs  of  joint-stock  companies 
unable  to  meet  their  pecuniary  engage- 
ments.' By  this  act  a  nat  in  bankruptcy 
may  be  issued  in  the  same  way  as  in  the 
case  of  single  traders  against  incorporated 
oommereiu  or  trading  companies  or  any 
other  body  of  persons  associated  together 
for  commercial  or  trading  purposes ;  but 
the  bankruptcy  of  a  company  does  not 
iuTolve  the  bankruptcy  of  any  member 
indiTidoaliy.  A  copy  of  the  balance  sheet 
must  be  sent  to  the  Board  of  VMe, 
accompanied  by  the  written  opinion  of 
the  Court  of  Bankruptcy  as  to  the  cause  of 
fidlnre  of  the  company ;  and  the  Queen, 
upon  the  recommendation  of  the  Board  of 
Trade,  may  then  reyoke  any  priyilepes 
granted  to  the  company,  and  determme 
w  same,  notwithstendmg  any  charter, 
letters-patent,  or  act  of  parliament ;  but 
until  tne  determinatiott  of  the  company 
by  the  crown,  it  shall  be  considered  as 
subsisdn^  for  the  original  purposes.  This 
act  applies  to  all  banking  companies 
which  nave  more  than  six  partners. 

Another  act  (7  &  8  Vict  c.  113)  was 
passed  during  the  session  of  1844,  under 
which  joint-stock  banks  are  now  regu- 
lated. Eyery  new  joint-stock  bank  be- 
fore it  can  commence  business  is  required 
to  present  a  petition  to  her  mi^esty  in 
council,  signea  by  at  least  7  shardbolders, 
praying  for  a  grant  of  letters-patent 
This  petition  must  set  forth— 1,  The 
names  and  abodes  of  all  tiie  partners  of 
the  proposed  company.    2,  The  proposed 


name  of  the  Bank.  8,  The  place  and 
street,  8cc^  where  the  business  of  the 
bank  is  to  be  carried  on.  4,  The  pro- 
posed amount  of  the  capital  stodc,  not 
being  in  any  case  less  than  100,0002.  and 
the  means  by  which  it  is  to  be  raised. 

5,  The  amount  of  capital  stock  then 
paid  up,  and  where  and  how  inyested. 

6,  The  proposed  number  of  shares.  7» 
The  amount  of  each  share  not  being  leas 
than  100/.  each.  The  petition  of  the 
proposed  company,  in  which  these  par- 
ticiUars  are  set  forth,  will  be  refetred  to 
the  Board  of  Trade,  which  will  report  as 
to  the  proyisions  of  the  act  haying  been 
complira  with ;  and  her  majesty  may  then, 
if  she  so  think  fit,  grant  the  letters-patent 
prayed  for.  The  deed  of  partnership 
must  be  drawn  up  in  accordance  with  a 
form  approyed  of  by  the  Board  of  Trade, 
and,  in  addition  to  any  other'proyisions 
which  may  be  introduced,  must  contain 
specific  proyisions  for  the  following  pur« 
poses.  1,  For  holding  ordinary  general 
meetings  at  least  once  a  year,  at  an  ap- 
pointed time  and  place.  2,  For  hold- 
mg  extraordinary  general  meetings, 
on  the  requisitions  of  nine  or  more  share- 
holders who  haye  at  least  21  sharea.  3, 
For  the  qualification  and  election  of  di- 
rectors, and  finr  general  management 
4,  For  the  retirement  of  at  least  one- 
fourth  of  the  directors  annually,  and  for 
preyenting  their  re-election  for  at  least 
12  calendar  months.  5,  For  preyenting 
the  company  from  purchasing  any  shares 
or  making  adyances  of  money  or  securi- 
ties for  money  to  any  person  on  a  security 
of  a  share  or  shares  in  the  bank.  6,  For 
the  publication  of  the  assets  and  liabilities 
of  the  bank  once  at  least  in  eyery  m<mth. 

7,  For  the  yearly  audit  of  the  accounts 
of  the  bank  by  auditon  chosen  at  a  sene- 
ral  meeting  of  the  shareholders  ana  not 
beinff  directors  at  the  time.  8,  For  the 
yearly  communication  of  the  auditors'  re- 
port, and  of  a  balance  sheet,  and  profit 
and  loss  account  to  eyery  shareholder. 
This  deed  must  be  executed  by  the  hold- 
ers of  at  least  one-half  the  shares  on 
which  not  less  than  10/.  on  each  share  of 
100/.  has  been  paid  up ;  but  the  banking 
business  cannot  be  commenced  until  the 
deed  has  been  executed  by  all  the  share- 
holders, nor  until  one-half  at  least  of  eadi 
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sfatre  has  been  paid  ap,  no  portion  of 
wbicli'  can  be  repaid  witfaoat  the  sano- 
tioD  of  the  Board  of  Trade.  Under  let- 
ters-patent for  a  term  of  years  not  ex* 
eeeding  twenty  the  shareholders  of  a 
J<Kni-«tock  bank  may  become  one  body 
politie  and  corporate  with  perpetual  sac- 
cesdon,  a  common  seal,  and  power  to 
purchase  and  hold  lands,  of  sacn  annual 
Talne  as  shall  be  expressed  in  each  letters- 
patent. 

This  act  contains  some  other  provisioDS 
which  are  deserving  of  notice  as  im- 
provements. ETery  year,  between  the 
SStfa  of  Febmar^  and  25th  of  March,  a 
memorial  is  reqnired  to  be  transmitted  to 
the  Commisrionere  of  Stamps,  setting 
fixrth,  amongst  other  particulars,  the 
name,  style,  and  firm  o£  the  banking 
oompany,  the  names  and  places  of  abode 
of  the  several  members  thereof  and  of 
the  directors,  managers,  and  other  officers ; 
and  this  docoment  may  be  inn>eoted  at 
the  Stamp-office  on  payment  of  a  fee  of 
one  shilhng.  A  list  of  the  refpatered 
names  and  places  of  abode  of  all  the 
members  of  the  company  for  the  time 
being  most  also  be  printed  and  con- 
spicnoiisly  placed  for  the  nse  of  the  pub- 
lic in  the  bank.  The  manager  or  one  of 
the  directors  is  required  to  transmit  from 
time  to  time  to  the  Commissioners  of 
Stamps  an  aocoont  of  changes  which  have 
taken  place  in  the  list  of  directors,  ma- 
iiager%  officers,  and  shareholders.  The 
Commissioners  of  Stamps  are  to  give  a 
certified  copy  of  these  memorials  on  pay- 
ment of  a  foe  of  10s.  Persons  whose 
names  are  in  the  memorial  last  ddiyered, 
are  themsdves  or  their  representatiyes 
liable  to  legal  proceedings,  as  existing 
shareholders. 

When  joint>stock  banks  were  first  esta- 
blished, each  shareholder  was  answerable 
to  the  extent  of  his  own  property.  By 
1  Viet.  c.  78,  they  were  rendered  liable 
cvly  to  the  extent  of  their  shares,  but  the 
liability  did  not  extend  to  the  sharehold- 
ers as  a  body.  By  7  &  8  Vict  c.  US, 
the  liability  of  any  diareholder  extends 
equally  to  the  whole  body  of  sharehold- 
ers as  a  company;  but  if  execution  of 
any  judcraent  against  the  company  shall 
be  inefiectoal  to  obtain  satisfiu^on,  then 
any    shareholder    may    be    proceeded 


against  The  acts  of  an  indiyidnal  part- 
ner were  formerly  binding  on  all  the 
other  shareholders,  but  it  is  only  ihe  acts 
of  an  indiyidnal  director  or  other  officer 
properly  appointed  which  are  now  bindins 
on  the  co-j^rtnership.  [Partnership.] 
At  one  time  a  great  part  of  the  foreign 
commerce  of  England  was  engrossed  by 
chartered  companies.  An  account  of  two 
of  these  companies   has   been   already 

fiyen.  rHu]>80N'8  Bat  Compant  ;  East 
NDiA  Company.]  There  were  seyeral 
others,  which  haye  ceased  to  exist,  whose 
operations  constitute  an  important  feature 
in  our  commescial  history.  The  Bussia 
Company,  which  was  chartered  in  1555, 
succeeded  in  establishing  a  trade  with  the 
Czar  of  Muscoyy,  and  a  year  or  two 
afterwards  Jenkinson,  a  yeij  actiye  ser- 
yant  of  the  com^ny,  struck  out  a  new 
line  of  commercial  intercourse  through 
Russia  into  Persia.  One  of  the  main  oi>- 
jects  of  the  assodation  was  the  discoyery 
of  new  trades.  Before  the  dose  of  the  six- 
teenth century  the  company  embarked  in 
the  whale  fishery  atSpitsbergen,  in  which, 
as  well  as  in  their  operations  elsewhere, 
priyate  traders,  termed  '^interlopers,'*  were 
not  allowed  to  engage.  In  1669,  when  the 
Czar  had  greatly  roduoed  the  priyilegea 
of  the  company  or  placed  the  Dutch  on 
the  same  commercial  footing,  the  assoda- 
tion ceased  to  be  a  joint-stock  concern, 
but  became  what  was  called  a  regulated 
company,  in  which  each  person  traded 
with  his  own  capital,  subject  to  the  gene- 
ral regulations  of  the  association.  The 
Russia  Company  was  at  the  cost  of  main- 
taining embassies.  The  Russia  Company 
still  existt,  that  is,  officers  are  elected,  and 
a  dinner  is  annually  giyen,  which  is  gene- 
rally attended  by  the  Russian  ambassa- 
dor. The  expenses  of  the  company  are 
paid  out  of  trifling  dues  leyied  on  imports 
nom  Russia. 

In  1581  Queen  Elizabeth  granted  to  a 
company  the  exdusiye  right  of  trading  to 
Turkey.  This  was  the  origin  of  the 
Turkejr  or  Leyant  Company.  Its  exdu- 
siye priyileges  of  trade  extended  to  the 
dominions  of  the  Grand  Seignor,  whether 
in  Europe,  Asia,  or  Africa.  Factories  were 
established,  and  the  company  was  at  the 
cost  of  supporting  an  English  ambassador 
at  Constantinople,  and  consuls  at  Aleppo^ 
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Smyrna,  and  other  places.  Adam  Smith 
^peaka  of  the  Turkey  Company  in  his 
tmie,  seventy  or  eighty  years  ago,  as  "  a 
strict  and  oppressive  monopoly."  The 
Turkey  Company  surrendered  its  char- 
ter in  1825. 

Sereral  companies  for  trading  to  Afri- 
ca were  successiTely  establish^  in  the 
seTenteenth  century,  but  from  various 
causes  they  all  failed.  The  company 
established  in  1662  was  bound  by  its 
charter  to  supply  the  West  India  planta- 
tions with  three  thousand  negroes  annu- 
ally. This  was  the  third  AMcan  com- 
pany established  during  the  century; 
but  it  was  broken  up,  as  its  prede- 
cessors had  been,  and  a  fomth  company 
was  established,  at  the  head  of  which 
were  King  Charles  II.  and  the  Duke  of 
York.  After  the  Revolution  comnanies 
for  exclusive  trading  were  dedarea  ille- 
gal unless  they  obtamed  the  sanction  of 
an  act  of  parliament,  and  the  African 
trade  was  thrown  open.  The  different 
Afiican  Companies  had,  however,  been 
at  considerable  cost  in  erecting  forts  and 
fiustories,  and  maintuning  officers ;  and 
to  indemnify  the  existing  association,  an 
act  was  passed  in  1698  for  levyins  a  duty 
Dpon  private  traders  to  Africa,  who  were 
DO  longer  to  be  deemed  interlopers.  In 
1730  parliament  granted  10,0002.  for  the 
purpose  of  keeping  up  establishments  in 
Africa.  The  trwle  was  now  entirely 
thrown  open,  and  the  powers  of  the  Afri- 
can Company  confined  to  the  govern- 
ment of  forts  and  fiictories.  In  1821  the 
charter  of  the  African  Company  was  sur^ 
rendered  and  the  company  ceased  to  exist 

The  South  Sea  Company,  so  fiimons  for 
its  association  with  a  gigantic  conmiercial 
bubble,  was  vested  with  the  exclusive 
privilege  of  trading  to  the  Pacific  Ocean 
and  along  the  east  coast  of  South  America 
from  the  Orinoco  to  Cape  Horn.  The 
company^  encaged  to  supply  negroes  to 
the  Spanish  dcmiinions  in  South  America 
imder  the  Assiento  treaty.  [Assiento 
Tkeatt.1  The  privilege  of  exclnsive 
trade  to  tne  south-east  and  elsewhere  was 
taken  away  by  47  Geo.  III.  c  2a,  and 
by  a  subsequent  act  duties  called  South 
Sea  Duties  were  imposed  on  goods  im- 
ported from  Uie  limits  (with  some  ex- 
ceptions) to  which  the  privilege  had  been 


confined.  These  duties  were  to  form  a 
guarantee  fund,  and  wei^  to  oeate  when 
the  fund  had  reached  a  certain  amount 

Besides  these  companies  there  were  Uie 
Eastland,  the  Hamburg,  and  the  Green- 
land companies,  with  some  others,  but 
none  of  them  were  of  so  much  importance 
as  those  we  have  just  noticed. 

JOURNALS  OF  THE  LORDS 
AND  COMMONS.    [Parliament.] 

JUDEX,  JUDICIUM.  It  is  of  some 
importance  to  form  a  correct  notion  of 
the  terms  judex  and  judicium  in  the  Ro- 
man writers.  The  judicia  pritfota  were 
those  in  which  one  party  claimed  some- 
thing of  or  against  another  party,  and 
must  be  distinguished  from  the  judieia 
puidica.  The  former  had  relation  to 
€tctione»,  and  may  be  generally  described 
as  Civil  actions ;  the  latter  were  of  the 
nature  of  Criminal  prosecutions. 

In  the  Judicia  Privata  the  party  com- 
plainant (actor)  came  before  the  pnetor 
or  other  magistrate  who  had  jurisdiction 
(jurisdictio),  and  made  his  claim  or  com- 
plaint, to  which  the  defendant  (reus) 
might  put  in  a  plea  (exceptio).  The 
prstor  then  made  an  order  by  which  he 
referred^the  matter  to  Judioes,  or  Recupe- 
ratores,  or  Arbitri,  whose  chief  office  was 
to  ascertain  the  facts  in  dispute.  The 
formula,  or  order  of  the  pnetor,  was  of 
the  uatnre  of  a  provisional  decree:  it 
stated  the  matter  at  issue  between  the 
parties  and  the  judgment  that  was  to  fol- 
M>w  upon  the  determination  of  the  tiudts. 
The  plaintiff  had  to  prove  his  case,  or  the 
defendant  to  prove  nis  plea,  before  the 
judices.  Sometimes  there  was  only  one 
judex.  The  speech  of  Cicero  *  Pro  Pub- 
lic Qnintio'  was  made  before  a  single 
judex,  aided  bj  assessors  (consilium). 

The  patKHu  or  orators  appeared  befbre 
the  judices  to  support  the  cause  of  their 
clients.  The  judices  were  sworn  to  act 
impartially.  Witnesses  were  produced 
on  each  side  and  examined  orally ;  and  it 
is  clear  from  the  remarks  of  Cicero  (Pro 
CacinOf  c  10),  where  he  is  commenting 
on  the  evidence  in  the  case  of  Cseeina, 
that  he  had  cross-examined  and  put  to 
confusion  an  impudent  witness  on  the 
other  side  (see  also  the  Oration  Pro 
Flacco,  c.  10).  It  is  clear  also  from  the 
oration  *  Pro  Cseoina,'  that  the  inquiry 


JUDEX. 


[141] 


JUDEX. 


before  the  jndices  wu  public.  Written 
dormnPBti,  such  as  letters  and  hookB  of 
aooQontB,  were  prodnoed  before  the  jndi- 
on  bf  waj  of  eridenoe.  (Ooero,  Pro 
Q,  BomAo.)  When  the  orators  had 
finished  thor  speeches,  the  judices  de- 
cided by  a  majority.  The  sentence  was, 
if  necessary ,  perhaps  in  some  cases  car- 
ried into  eniect  by  the  tictors  of  the  ma^ 
pstmte  who  appointed  the  jndices.  The 
una  in  which  the  jndices  pronounced 
thdr  dedaon  was  that  of  a  jndgment  or 
deeree. 

The  difference  between  the  judicium 
and  arbitrium  was  this :  in  the  judicium 
the  claim,  demand,  or  damages  was  a 
som  fixed ;  in  the  arbitrium  it  was  a  sum 
oneertain;  and  this  difierence  was  at- 
tBuded  widi  certain  variadons  in  the  pro- 
cedore.  This  is  very  dearly  ezprnsed 
by  Cicero  {Pro  Q,  Bo&cio,  c  4). 

The  jndices  must  to  some  extent  haye 
settled  questions  of  law,  inasmuch  as  the 
dcterminadon  of  the  £iu:ts  sometimes  in- 
volved the  interpretation  of  the  law. 
They  were  aooordingly  allowed  to  have 
MKCSors  (consilium)  learned  in  the 
faw  (jariseonsalti)i  tmt  the  jurisoonsulti 
DKrely  adiised  the  judioes»  who  alone 
delirered  the  decision.  In  case  of  doubt 
as  to  the  law,  the  jndices  might  consult 
the  magistrate  under  whom  they  were 
acting ;  bat  as  to  the  matters  of  &ct,  the 
jndiees  were  the  sole  judges,  and  could 
tahenoadTioe  from  the  magistrate  (Dig,, 
▼.  1.  79).  Gellius  (xIt.  2)  gives  an 
amnnng  acooont  of  the  difficulty  which 
be  fidt  on  being  appointed  a  judex,  and 
how  he  got  rid  of  the  bunneis  by  de- 
claring ou  oath,  as  the  judex  uways 
Bdght  60,  that  be  could  not  come  to  any 
deosion.  The  difficulty  which  he  ex- 
perienced was  exactly  one  of  those  which 
a  person  not  practically  acquainted  with 
legtX  proceedings  would  experience. 

We  may  presume  that  the  judices  were 
gpnerally  persons  qualified  by  a  sufficient 
education,  though  they  were  not  neces- 
sarily lawyers;  but  it  does  not  aopear 
that  thi^  were  named  ont  |of  any  deter- 
minate dass,  and  there  is  good  reason 
for  linking  that  both  parties  generally 
agreed  upon  the  judices,  or  at  least  bad 
the  power  of  rejecting  them.  It  would 
■sea  as  if  every  fioman  citizen  was  con- 


sidered competent  to  discharge  the  fimo* 
tions  of  a  judex  in  civil  actions,  at  least 
under  the  emperors :  but  this  part  of  the 
sutnect  b  not  free  from  difficulty. 

Appeals  from  the  decisions  of  the  judi- 
ces were  not  uncommon.  (Ulpian,  IHg^f 
xlix.  1.1;  Scaevola,  Dig.,  xlix.  1.  28.) 

So  &r  seems  pretty  well  ascertained. 
Such  beinff  the  qualifications  of  the  judi* 
ces,  and  vie  magistrates  who  had  *'  juris- 
diction being  only  annual  functionaries^ 
it  appears  that  there  was  no  class  of  men 
among  the  Ronuuis,  like  our  judges,  who 
were  the  living  interpreters  of  law  for  a 
series  of  years  in  succession.  The  juris- 
consult seem  to  have  kept  the  Roman 
law  together  as  a  coherent  body,  and  it  is 
from  their  writings  alone  that  tiie  Digest 
is  compiled.  [Justiniam's  Legisla- 
tion.] 

The  Judida  Publica  were  in  the  nature 
of  criminal  prosecutions,  in  which  any 
person,  not  disqualified,  might  be  the  pro- 
secutor, and  in  which  tiie  verdict  was  fol- 
lowed by  a  legal  punishment  Judices 
were  employed  here  also»  and  were  a 
kind  of  assessors  to  the  magistrate  who 
presided.  The  jndices  were  the  judges 
of  the  ihcts  laid  to  the  cham  of  the  ao> 
cused.  Both  the  accuser  ana  the  accused 
m^ht  challenge  a  certain  number  of  the 
judices.  Witnesses  were  examined  before 
them ;  slaves  by  torture,  freemen  orally. 
The  judices,  at  least  in  the  more  import- 
ant matters,  voted  by  ballot :  each  judex 
put  into  the  urn  the  tablet  of  Acquittal, 
of  Condemnation,  or  the  tablet  N.  L.  (non 
liquet,  "  it  is  not  clear^'),  according  to  his 
pleasure.  The  magistrate  pronounced  the 
yerdict  according  to  the  tablets  whic^ 
niade  a  majority.  A  lively  picture  of  the 
intrigues  and  bribery  which  were  not  un- 
usual on  such  trials  is  given  by  Cicero  in 
speaking  of  the  affiiir  of  Ciodius  and  the 
Bona  Dea  {Ad  Attic,,  i.  13,  16).  The 
various  changes  made  at  Rome  as  to  the 
body  from  which  the  judices  were  chosen 
refer  only  to  the  judicia  publica. 

This  subject  is  not  free  from  difficulty. 
What  is  above  stated  must  be  taken  only 
as  correct  in  the  main  features.  Further 
inquiry  is  still  wanted  on  several  matters 
connected  with  the  fiinctions  of  the  judin 
ces.  Enough  has  been  said  to  enable  the 
reader  to  compare  the  Soman  Judioe% 
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with  the  English  jury,  and  to  show  the 
differenoe  of  the  institutions. 

(Grains,  lib.  iy. ;  Heineccius,  &fmt(ma, 
ftd,  bj  Hanbold ;  Unterholzner,  £/e6er 
die  Mm  Cicero  fSr  den  Schauepieler 
Boacitu,  ZeitBchri/u  &c.,  i.  248 ;  and  his 
remarks  on  the  difference  between  the 
eondictio  and  the  actio  in  peraonam,  with 
leferenee  to  the  judicea  ;  *  De  Jndiciis,' 
Dig^  T.  1 ;  *  De  Jndiciis  Pnblicis,'  Dig,, 
sdyiii. ;  Lutit.,  iy.  tit  18.) 

Dr.  PetOngall's  '  Enquiry  into  the  Use 
and  Practice  of  Juries  among  the  Greeks 
and  Bomansy'  London,  1 769,  may  be  con- 
sulted as  to  the  functions  of  the  Roman 
judioes  in  the  Judicia  Publica.  The  au- 
thor's conclusions  seem  in  the  nuun  to  be 
correct,  though  his  essay  is  an  ill-arFanged 
and  unmethodical  production.  The 
'Attische  Process,'  by  Meier  and  Scho- 
mann,  and  the  essay  of  Pettisgall,  may 
be  consulted  with  rderence  to  the  Amo- 
tions of  the  Attic  Dicastn. 

JUDGE  (fh>m  the  French  jii^e,  which 
is  from  the  Latin  judex).  [ Judbx.]  A 
judge  in  England  and  Wales  is  a  man 
who  presides  in  a  court  duly  constituted, 
declares  the  law  in  all  matters  that  are 
tried  before  him,  and  pronounces  sentence 
or  judffment  according  to  law.  There 
are  judges  of  the  three  Superior  Courts 
of  Law  at  Westminster,  judges  in  the 
Courts  of  Equity,  a  judge  in  the  Court 
of  Bankruptcy,  judges  of  the  Insolyent 
Court,  judges  in  the  Ecclesiastical  and 
Admiralty  Courts,  and  some  others.  Some 
judges  are  odled  Recorders,  and  there  are 
other  names,  but  the  name  does  not  alter 
tiie  nature  of  the  o£fenoe.  When  the  judges 
simpler  are  spoken  of,  the  judges  of  the 
superior  courts  of  common  law  are  meant. 
There  are' fifteen  judges  of  these  courts : 
fiye  in  the  Court  of  Queen's  Bench,  fiye 
in  the  Court  of  Common  Pleas,  and  fiye 
in  the  Court  of  Exchequer.  There  are 
at  present  five  judges  in  BSquity.  [Coomra; 
Equitt.] 

The  judges  of  the  superior  courts  of 
law  are  appointed  b^  the  crown.  They 
hold  their  office  during  good  behayiour, 
but  they  can  be  remoyed  by  the  crown  <m 
the  address  of  both  houses  of  parliament 
(IS  Wm.  III.  c.  2).  Formerly  their  com- 
misaons  ceased  upon  the  demise  of  the 
crown,  but  by  the  1  Geo.  IIL  c.  23,  they 


continue  to  hold  their  office  during  good 
behayiour  notwithstanding  any  demise  of 
the  crown,  and  their  salaries  are  secured 
to  them  so  long  as  they  hold  their  office. 
The  judges  of  the  courts  of  Equity  are 
also  appointed  by  the  crown.  [C!hax- 
ckllob;  Cbancbbt.] 

Bj  yarious  acts  of  parliament  retiring 
pensions  of  a  determinate  amount  may  be 
granted  to  the  fifteen  judges  of  the  three 
superior  courts  of  law,  and  to  the  judpei 
in  Equity.  The  lowest  retiring  pension 
is  3500/.,  and  this  amount  may  be  giyen 
toall  puisne  judges  of  the  three  courts. 
The  highest  retiring  pension  is  50002., 
which  may  be  granted  by  the  crown^lto 
the  lord  chanceUor  upon  his  resignation. 
But  to  beentiUed  to  these  pensions  all  th« 
judges  of  the  superior  courts  of  law,  and 
the  judges  in  Equity,  except  the  lord 
chancellor,  must  haye  held  tne  office  for 
fifteen  years,  unless  bed  health  has  pre- 
vented them  ftom  holding  office  so  long. 

Judges  of  Courts  of  Record  [Codktb] 
are  not  liable  to  prosecution  for  anytiung 
done  by  them  as  judg^  but  they  may  be 
prosecuted  in  parliament  Nor  are  they 
liable  to  an  action  for  an^  error  in  judg- 
ment, or  for  wrongful  imprisonment,  at 
least  when  th^  are  acting  within  their 
jurisdiction,  judges  are  punishable  for 
bribery  by  loss  of  oflice,  fine,  and  impri- 
sonment 

The  powers  and  duties  of  judges  would 
form  the  subject  of  an  elaborate  treatise. 
It  may  be  sufficient  to  observe  that  in 
England  the  judges  of  the  superior  courts 
are  so  well  prot^^  in  the  discharge  of 
their  duty  ud  so  sure  in  their  office,  at 
to  make  them  entirely  independent  of  all 
political  and  private  influence,  and  they 
are  paid  well  enough  to  secure  them 
against  all  temptation  of  lucre.  Aooord- 
inffly  an  instance  of  misconduct  in  any 
judge  of  the  superior  courts  of  law,  or 
any  judge  who  holds  a  high  office,  is  now 
seldom  or  never  heard  of.  The  only  ques- 
tion that  can  be  raised  is,  whether  the 
most  competent  persons  are  always  ap- 
pointed, and  whether  persons  are  not 
sometimes  appointed  who,  though  not  ab- 
solutely incompetent,  are  much  less  com- 
petent than  others,  and  sometimes  hardly 
competent  This  danger  is  somewhat 
limited  by  public  opinion,  and  particu- 
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larlj  by  the  (^iiiMm  of  the  membeiB  of 
the  lar,  io  tlttt  the  risk  of  a  totally  in- 
ccmpeteDt  peraon  being  appointed  is  not 
srert.  Bat  as  the  appointment  of  the 
jodgei  in  the  soperior  coorts  of  law,  and 
the  jad«  in  Kqoity,  is  really  mode  by 
those  who  for  the  time  act  as  the  minis- 
ters of  the  crown,  the  ^appointments  of 
judges  are,  like  other  appomtments  made 
by  Sk  ministers,  nearly  always  conferred 
on  UMse  who  belonj;  to  the  political  party 
winch  lor  the  time  is  in  power.  This  evil, 
10  &r  as  it  is  an  evil,  is  inseparable  from 
the  practical  WiMidng  of  the  constitution, 
and  is  probably  a  mnch  less  evil  than  any 
other  soode  of  appointment  that  could  be 


JICIARY.    rCouBTS.] 
JURISCONSULTI.  [Judkx;  Jubm- 

FWOBESUxA 

JUBISDICTION.  This  term  is  the 
Latin  word  Jnrisdictio,  which  simply  sig- 
nifies the  "  declaration  of  jns  or  law." 
He  who  had  jnrisdictio  was  said  *<  jos  di- 
cere,"  to  "  declare  the  law."  The  whole 
office  (offidnm^  of  him  who  declared  ibe 
law  was  acoonuD^  expressed  by  the  word 
Jorisdietio.  (i^-*  2,  tit  l>e  Juritdie- 
Ham.)  Jniisoictio  was  either  voluntary 
(vcdantana)  or  litigant  (contentiosa). 
The  joriadictio  volnntaria  related  to  cer- 
tsitt  acts,  such  finr  instance  ss  those  fonns 
of  maDomission  and  adoption,  which  must 
be  done  befive  a  ma^pstntus  in  order  to  be 
valid.  The  jorisdietio  contentiosa  related 
to  litjgatifln,  and  each  legal  proceedings 
were  nid  to  be  **  in  jure,'  before  the  ma- 
g^tratm,  as  opposed  to  the  proceeding 
before  a  judex,  which  were  said  to  be  "  in 
jiidieia''  The  magistratos  was  said  *'  jus 
dieere"  or  **  reddere,"  when  he  exercised 
hb  fimctioDS ;  and  *^  magistratas'*  and 
**qiii  Bomae  jus  didt"  are  accordingly 
convertible  terms.  Jurisdiction  in  Eng- 
land means  an  authority  which  a  court 
of  law  or  equity  has  to  dedde  matters 
that  are  litigated  before  it  or  questions 
that  are  tried  before  it  The  courts  at 
WestDDinster  have  jurisdiction  all  over 
England  and  Wales ;  but  the  jurisdiction 
of  other  courts  is  limited  by  being  con- 
fined to  certain  limits  of  space  and  to  cer- 
tain kinds  of  causes  or  matters  in  dispute. 
When  the  jurisdiction  of  a  court  extends 
all  over  Rnglandj  it  may  still  be  limited 


as  to  the  kind  of  causes  which  it  tries. 
Thus  the  superior  courts  of  law  and  the 
courts  of  equity  have  their  several  juris- 
dictions as  to  matters  which  they  hear 
and  determine.  [Equitt.]  The  ecclesias- 
tical courts  also  nave  their  separate  juris- 
diction; and  other  courts,  such  as  the 
Court  of  Insolvency,  Borough  Courts, 
and  others,  have  tlieir  severu  jurisdic- 
tions. It  follows,  that  if  proceedings  are 
commenced  against  a  man  befbre  a  court 
which  has  no  jurisdiction  in  the  matter 
brought  before  it,  the  defendant  may  an- 
swer by  alleging  Uiat  the  court  has  no 
jurisdiction ;  wmdi  is  called  pleading  to 
the  jurisdiction.  When  a  psjty  is  con- 
victed by  a  court  that  has  no  juri»- 
diction  in  the  matter,  the  proceedings 
may  be  moved  into  the  Court  of  King's 
Bench  by  the  writ  of  Certiorari  and 
quashed.  [Cesiiorabi.]  Those  who 
have  limited  jurisdiction  are  .liable,  it  is 
said^  to  an  action,  if  they  assume  a  juris- 
diction which  they  have  not 

JURISPRUDENCE.  The  Latin  word 
prudeniia  (contracted  fhx>m  providentia) 
came,  by  anatnral  transition, to  mean  knom* 
ledffe  or  under8ta$uiuig,  **  Habebat  (saya 
Nepos,  Life  tf  Cinum,  c.  2)  magnam  pm* 
dentiam  tnm  juris  civilis  tum  rei  milita- 
ris :"  hence  persons  skilled  in  thCiRoman 
law  were  called  I'uns  prudente»f  or  simply 
pnideiUes ;  in  the  same  manner  that  they 
were  called  con$uUi,  as  well  as  juris  con- 
tulti.  (Haubold's  Lineamenta  Instit.  Jwia 
Momani,  lib.  iv.  cap.  5 ;  Hugo,  GeschichU 
dea  RBmischen  Meatts,  p.  458,  ed.  xi.)  A 
large  part  of  the  Roman  law  was  gndu- 
ally  adopted  by  the  legislature  and  the 
judices  firom  the  writings  of  the  jurists : 
the  emperors  moreover  sometimes  ap- 
pointed persons  whose  opinions  (or  re» 
^[>oiud)  the  judex  was  bound  to  follow. 
CVig.,  lib.  L  tit  2,  No.  2,  6  6-7,  36-47; 
Intt^  lib.  i.  tit  2,  &  8.)  According  to 
the  acceptation  of  the  term  prvdeiu  or 
juris  prudens  in  the  Roman  law,  juris 
prudentia  is  sometimes  limited  to  the 
dexterity  of  a  practical  lawyer  in  apply- 
ing rules  of  law  to  individual  casesg 
whence  the  technical  use  of  the  term 
jurisprudence  in  the  French  legal  language 
for  law  founded  on  judicial  decisions  or 
on  the  writings  of  jurists. 

By  generai  juriqnrudence  is  properly 
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meant  the  8d<*iice  or  philofiophy  of  positive 
law,  as  difitingaished  from  particular  ju- 
rigprudence,  or  the  knowledge  of  the  law 
of  a  determinate  nation.    **  General  juria- 

Emdence,  or  the  philosophy  of  positive 
iw,  is  not  concerned  directly  with  the 
science  of  legislation:  it  is  concerned 
directly  with  principles  and  distinctions 
which  are  common  to  Tarious  systems  of 
particular  and  positive  law,  and  which 
each  of  those  various  systems  inevitably 
involves,  let  it  be  worthy  of  praise  or 
blame,  or  let  it  accord  or  not  with  an 
assumed  measure  or  test  General  juris- 
prudence is  concerned  with  law  as  it  ne- 
cessarily is,  rather  than  with  law  as  it 
ought  to  be ;  with  law  as  it  must  be,  be 
it  good  or  bad,  rather  than  with  law  as 
it  must  be,  if  it  be  good."  (Austin,  Ovt- 
line  of  a  Course  of  Lectures  on  General 
Jurisprudence,  p.  3.)  For  example,  everv 
system  of  positive  law  must  involve  such 
notions  as  sovereignty,  legal  right,  le^ 
duty,  legal  sanction,  civil  or  criminal  in- 
jury, the  grounds  of  imputation  or  le^ 
guilt,  and  of  non-imputation  or  legal  in- 
nocence, property,  possession,  &C.,  which 
therefore  oelong  to  the  province  of  general 
jurisprudence.    [Law;  Legislation.J 

A  detailed,  predse,  and  lucid  descrip- 
tion of  the  province  of  general  jurispru- 
dence will  be  found  in  Mr.  Austin's  work 
on  the  subject  (8vo.  London,  1832),  and 
the  annexed  outline  of  a  course  of  lee- 
tnres.  {Journal  af  JSducation^  No.  8, 
p.  285.)  A  list  of  works  on  general 
jurisprudence  may  be  seen  in  Krug's 
*  Philosophisches  Lexicon,'  in  the  article 
Eechtelehre. 

The  jurists  of  the  seventeenth  and 
oghteenth  centuries  treated  the  subject 
or  general  jurisprudence  under  the  name 
of  Uie  law  of  nature,  and  often  combined 
it  in  the  same  treatise  with  International 
Law,  or  the  Law  of  Nations,  in  the 
modem  acceptation  of  that  term.  The 
work  of  Grotius, '  De  Jure  Belli  et  Pacis,' 
though  professeidly  limited  to  Intema- 
ticnuu  Law,  is  in  part  composed  upon  this 
principle ;  but  that  of  Puffendorf,  *  De  Jure 
Natura  et  Gentium,'  affords  the  best  ex- 
ample of  this  mode  of  treatment  These 
works  ought  to  be  read  with  the  excel- 
lent and  instructive  commentary  of  Bar- 
iejne,    [International  Law.] 


JURY.  A  jury  is  an  assembly  of  men 
authorised  to  inquire  into  or  to  determine 
facts,  and  bound  by  an  oath  to  the  faithful 
discharge  of  their  duty.  The  word  is 
from  the  Latin  juro,  to  swear,  whence  we 
find  this  institution  called  in  law  Latin 
juraia,  and  the  persons  composing  it 
jurati  ;  in  French  lesjur^  and  m  English 
the  jury.  In  the  English  law,  when  the 
object  is  inquiry  only,  the  jury  is  some- 
times called  an  inquest  or  inquisition,  aa 
in  the  instance  of  a  grand  jury  or  coro- 
ner's inquest ;  but  wnen  fiicts  are  to  be 
determined  by  it  for  judicial  purposes,  it 
is  styled  a  jury.  When  the  trial  by  jur^ 
is  now  spoken  of,  it  signifies  the  determi- 
nation of  facts  in  the  administration  of 
civil  or  criminal  justice  by  twelve  men 
sworn  to  decide  facts  truly  according  to 
the  evidence  produced  before  them. 

Inquiry  into  fiicts  on  behalf  of  the 
crown  bv  means  of  juries  was  frequent  in 
England  long  before  the  trial  by  jurywas 
commonly  uwd  in  courts  of  justice.  Thus 
we  find,  immediately  after  the  Conquesty 
inquisitions  ad  quod  danutum  (which 
ancientiy  took  place  in  all  grants  by  the 
crown,  though  now  of  more  limited  use) ; 
inquisitions  post  mortem,  which  were  in« 
stituted  on  the  death  of  the  king's  tenants, 
to  ascertMn  of  what  lands  they  died 
seised ;  inquisitions  of  lunacy  {de  bauttico 
inquirendo) ;  and  several  other  inquests, 
which  were  called  inquests  of  office,  and 
took  place  where  the  crown  was  concerned 
in  interest :  all  these  inquiries  were  made 
by  means  of  juries  of  the  neighbouriiood, 
who  were  presumed  to  be  conversant  with 
the  facts.  In  England  also  in  the  reign 
of  John,  when  the  lands  of  the  Normans 
were  seised  into  the  hands  of  the  kin^, 
inquisitions  by  jury  were  executed  in 
each  county  to  ascertain  their  value  and 
incidents.  (See  the  forms  of  these  in- 
quests in  Hardy's  Rotuli  Nonmunia,  vol. 
i.  p.  122.) 

Sesides  these  juries  of  inquiry  (ta^KS- 
siloria  jurata),  there  were  accusatory 
juries  {jurata  delatoria),  who  presented 
offences  committed  within  their  district 
or  hundred  to  the  king  or  his  commis- 
sioned justices.  These  inquests  were 
immediately  connected  with  the  adminis- 
tration of  justice,  their  duty  being  to 
charge  offenders,  who,  upon  such  accn«»" 
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tioB,  irere  pat  upon  their  trial  before 
jnd^  and  were  aftenrardB  oondemned 
Of  "ddrrered"*  hj  them  according  to  the 
TesaH  of  the  tnaL  Tliese  aociuatory 
juries  were  probably  the  origin  of  oar 
piaent  grana  juries.  Jories  of  inquiry 
and  aocosatory  juries  might  consist  of 
more  or  occasionally  of  fewer  than 
tvelre  men. 

The  third  species  of  jury  is  that  jury 
trhi^  we  mean  when  we  speak  of  trial 
ly  jwy.  Dr.  Pettingall,  in  a  tract  pub- 
lished in  1769,  exnresses  a  confident 
opinion  that  juries  of  this  description  are 
the  same  as  &e  Dicasts  (SuccwroT)  of  the 
Athenians  and  the  Judioes  of  ihe  Ro- 
maosy  and  he  maintains  that  our  trial  by 
jmy  was  derived  immediately  from 
Rome,  and  ultimately  from  Greece. 
But  it  is  more  probable  that  they  are 
nther  to  be  ascribed  to  the  accidental 
resemblance  of  popular  institutions  for 
the  administration  of  justice  in  different 
countries  than  to  identity  of  origin.  The 
preciae  time  at  which  this  species  of  trial 
originated  in  England  has  been  the  snb- 
jeet  of  orach  discussion ;  and  in  particu- 
lar whether  it  was  known  to  the  Anglo- 
SuoBs,  or  was  introduced  by  the  Con- 
queror. Coke  and  Spelman,  among 
evlier  legal  antiquaries,  and,  in  later 
times,  Nicholson  {Preface  to  Wilkins's 
Aa^' Saxon  Laws,  p.  9),  Blackstone 
(Commenteuie^  book  iii.  c  22),  and  l^ir- 
aer  {History  <f  Anplo' Saxons,  toI.  iv. 
book  xL  cap.  9\  mamtain  the  existence 
of  dns  institution  before  the  Conquest 
On  the  other  hand,  Hickes  {Dissert. 
p.  34%  Reeres  {History  of  the 
'  Law,  Tol.  L  p.  24),  ana  several 
QCher  learned  writers,  contend  that  it  was 
introduced  by  the  Conqueror,  or  at  least 
that  it  was  derived  frt>m  the  Normans, 
and  was  not  of  Anglo-Saxon  origin.  The 
latter  opinion  is  wiopted  by  Sir  Francis 
Mgrave,  in  his  History  of  ths  English 
CommomteeMk,  vol.  L  p.  243. 

Trwees  of  the  trial  by  jury,  in  the  form 
in  which  it  existed  fin*  several  centuries 
after  tiie  Ccmquest,  are  more  distinctly 
disoermble  in  the  ancient  customs  of  Nor- 
mandy  than  in  tiie  few  and  scanty  frag- 
ments of  Anglo-Saxon  laws.  The  trial  by 
twelve  oampfngatora,  which  was  of  canon- 
ical origin,  and  was  known  to  the  Anglo- 

voL.  n. 


Saxons  and  also  to  many  foreign  nations, 
resembled  the  trial  by  jury  only  in  the 
number  of  persons  sworn;  and  no  con- 
closion  can  be  drawn  from  this  circum- 
stance, as  twelve  was  not  only  the  com- 
mon number  throughout  Europe  for 
canonical  and  other  purgations,  but  was 
the  &vourite  number  in  every  branch  of 
the  polity  and  jurirorudenoe  of  the 
Gothic  nations.  FSpehnan's  Gloss.,  tit 
Jurata ;  also  Eainburyh  Review,  vol. 
xxxi.  p.  115.)  For  tins  reason  Mr.  Hal- 
lam  juisdy  observes  (Middle  Ages,  voL  ii. 
p.  401)  that  in  searcningfbr  the  origin  of 
trial  by  jury,  *«  we  cannot  rely  for  a  mo- 
ment upon  any  analogy  whidi  the  mere 
number  afibrds."  Besides  this,  the  trial 
by  compurgators  under  the  name  of 
Wager  of  Law  continued  to  be  the  law  of 
England  until  :t  was  abolished,  in  1833, 
by  3  &  4  Wm.  IV.  c  42,  §  13,  and  is 
treated  by  all  writers  and  noticed  in  ju- 
dicial records  ever  since  the  Conquest  as 
a  totally  difierent  institution  fnm.  the 
trial  by  jury.  The  trial  per  sectatores  or 
per  pares  in  the  county  court,  which  has 
sometimes  been  confounded  with  the  trial 
by  jury,  was  a  different  tribunal.  The 
sectatores  or  pares  were,  together  with 
the  sheriff  or  other  president,  judges  of 
the  court,— as  are  the  suitors  (sectatores) 
in  the  county  courts  at  present ;  and  it 
appears  to  have  been  the  common  course 
with  the  Gothic  nations  that  twelve  as- 
sessors should  be  present  with  the  king 
or  judee  to  decide  judicial  controversies, 
(pu  Cange,  Gloss.,  ad  vocem  Pares.) 
The  pares  curia  resembled  permanent 
assessors  of  the  court,  like  the  scMni 
mentioned  in  the  early  laws  of  France 
and  Italy,  much  more  nearly  than  sworn 
jurors  indiscriminately  selected,  and  per^ 
forming  a  subordinate  part  to  the  judge. 
On  the  other  hand,  the  incidents  of  tiie 
mode  of  trial  prevalent  in  Normandy  be- 
fore the  Conquest  correspond  in  a  strik- 
ing manner  with  those  cf  our  trial  by 
jury  as  it  existed  for  centuries  afterwards. 
In  Normandy  offenders  were  convicted  or 
absolved  by  an  inquest  of  good  and  law- 
fhl  men  summoned  from  &e  neighbour- 
hood  where  the  offence  was  supposed  to 
have  been  committed.  The  law  required 
that  those  were  to  be  sel  H!ted  to  Ferve  on 
such  inquest  who  were  best  iofoimed  uf 
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the  truth  of  the  matter;  asd  fHends,  ene- 
miei,  and  near  relatives  of  the  aocoied 
were  to  be  excluded.  Also  in  the  Nonnan 
Writ  of  Bight,  thoee  were  to  be  sworn  as 
reoQonitozB  who  were  bom  and  had  even 
dwm  in  the  neighboorhood  where  the 
land  in  qnesdon  lay,  in  order  that  it 
might  be  oelieved  that  they  knew  of  the 
truth  of  the  matter  and  would  speak  the 
truth  reelecting  it.  (^Grami  Couitumier, 
e^>.  68,  69,  103.)  These  incidents, 
^oogh  unlike  our  present  mode  of  trial 
(which  has  entirely  altered  its  character 
within  the  last  four  centuries^,  are  nearly 
identical  with  the  trial  by  jury  as  it  is 
described  first  by  GlanvUle  and  after- 
wards by  Bractou,  and  oonenxmd  almost 
verballv  with  the  form  of  tne  jury  pro- 
cess^ which  has  continued  the  same  nom 
veij  early  times  to  the  present  day ;  by 
which  the  sheriff  b  commanded  to  re- 
turn "  good  and  lawful  men  of  the  neigh- 
bourhood, by  whom  the  truth  of  the  mat- 
ter may  be  better  known,  and  who  are  not 
aldn  to  either  par^,  to  recognize  upon 
their  oaths,"  &c.  On  the  other  hand  (as 
Madoz  remarks,  in  his  Hittory  of  the 
Exchequer,  p.  122),  "  if  we  compare  the 
laws  of  the  Anglo-Saxon  kings  with  the 
forms  of  law  process  collectMl  by  Glan- 
ville,  they  are  as  different  firom  one  an- 
other as  the  laws  of  two  several  nations.* 
Though  there  are  some  traces  of  the 
trial  by  jury  in  the  four  reigns  which  im- 
mediately succeeded  the  Nonnan  Con- 
quest, it  was  not  till  a  century  afterwards, 
in  the  reign  of  Henry  XL,  tliat  this  insti- 
tution became  fully  established  and  was 
reduced  to  a  regular  system.  Its  intro- 
duction into  frequent  use  at  this  period 
was  probably  owing  to  the  law  or  ordi- 
nance for  the  trial  by  assize  in  plta«  of 
laud  or  real  actions,  made  by  Henry  II. 
This  law  has  not  come  down  to  our  times, 
but  it  is  folly  described  by  GlanviUe  (lib. 
it  cap.  7^,  and  the  greater  part  of  the 
treatise  of  that  writer  is  occupied  by  an 
account  of  the  trial  by  twelve  men  which 
he  warmly  eulogises  and  represents  as 
having  been  introduced  in  opposition  to 
the  unsatis&ctory  mode  of  tnal  by  battle 
or  duel.  In  the  reign  of  Henry  II.  it 
appears  also  that  a  jury  was  sometimes 
used  in  matters  of  a  criminal  nature — the 
proceeding  in  such  cases  being  noticed  as 


an  mqidrfperjimUmmpaifUB  vel  m'cMsCtv 
or  per  jwrawientwm  ttgaiium  AomMon. 
Thus  in  the  '  Constitutions  of  Clarendon/ 
enacted  in  1164,it  isdiiected  that*'if  no 
person  appeared  to  accuse  an  o&nder 
before  the  archdeacon,  the  sheriff  should* 
if  requested  to  do  so  by  the  bishop,  causa 
twelve  lawful  men  of  tiie  neighbourhood 
or  of  the  township  to  be  sworn,  who 
might  declare  the  tnUh  according  to  thdr 
oonsdence."  These  however  were  pro- 
bably accusatory  juries,  similar  to  our 
grand  inquests,  and  not  juries  employed 
for  the  actual  trial  or  "  deliverance"  of 
criminals,  which  do  not  seem  to  have 
been  commonly  used  until  a  later  period. 
The  law  of'^  Henry  II.  introduced  the 
trial  by  assize  or  jury  in  real  actions  as  a 
mode  of  dedding  focts  which  the  subject 
might  claim  as  a  matter  of  right  Glan- 
viUe calls  it  **a  certain  royal  benefit  con-- 
forred  upon  the  people  by  the  clemency 
of  the  soverrign  with  the  advice  of  tfo 
nobility."  Accordingly  we  find  in  the 
Mciuli  Cwrut  Regis  in  the  time  of  Rich- 
ard I.  and  John,  manv  instances  of  trials 
by  jury  brins  claimea  by  parties,  though 
it  appears  m>m  these  curious  reooras 
tiiat  at  this  time  the  trial  bv  batde  was 
still  in  fiiequent  use.  In  the  rrign  of 
John  we  first  begin  to  trace  the  use  of 
juries  for  the  trial  of  criminal  accasationa. 
At  first  it  seems  to  have  been  procured 
by  the  accused  as  a  spedal  fovour  from 
the  crown,  a  fine,  or  some  gift,  or  con- 
aderation  being  paid  in  order  to  purchase 
the  privily  of  a  trial  by  jury.  Several 
instances  of  this  kind  are  collected  in  the 
Notes  and  lUnstrations  to  Palgrave'a 
Commonwealth  cf  England,  vol.  iL  p.  186. 
The  payment  of  a  fine  took  plaoe  also  not 
unfrequentiy  in  civil  cases  where  any 
variation  from  the  regular  course  waa 
required.  (^Rotuli  CtaiiB  Regit^  vol.  L 
pp.  354,  375 ;  vol.  iL  pp.  72,  92,  97,  101, 
114.)  It  is  clear,  however,  fhim  Bractxm 
and  Fleta,  that  at  the  end  of  the  thirteenth 
century  tiie  trial  by  jury  in  criminal 
cases  had  become  usual,  the  form  of  the 
proceedings  being  given  by  them  in  de- 
tail. (Bracton,  p.  143.)  Introduced  ori- 
ginally as  a  matter  of  fovour  and  indul- 
gence, it  gradually  superseded  the  bar- 
barous customs  of  battie,  ordeal,  and 
wager  of  hiw»  until  at  length  it  became^ 
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todi  in  dTil  and  crimixial  cases,  the  (nv 
dioaiT  Biode  of  detemuxung  fiusts  tar  ja- 
aidafi 


It  is  a  ooDBman  error  that  the  stipulation 
hr  the  nMficttcH  parum  in  Magna  Charta 
iderred  to  the  trial  hyjury.  Sir  £d- 
vard  Coke^  in  his  commentary  upon 
Magna  Charta,  expressly  distingnisnes 
benreen  the  trial  by  peers  and  the  trial 
hjr  jory  (2Dd  Inst.  48-9) ;  bat  Blackstone 
says,  *«  The  trial  by  jni^  is  that  trial  by 
tie  peers  of  every  Englishman,  which,  as 
the  grand  bulwark  of  his  liberties,  is 
secured  to  him  by  the  Great  Charter." 
(GML^yoL  IT.  p.  349.)  This  is  coufbnnd- 
iiig  two  ^stinct  modes  of  trial.  The 
jmHeimm  parium  was  the  feudal  mode  of 
trial,  where  the  pares  or  convassaUi  ejus- 
dem  daadm  aat  as  jndges  or  assessors  witii 
the  lord  of  the  fee  to  decide  controyeraes 
ariang  between  individual /nztm  or  peers. 
It  was  a  phrase  perfectiy  nnderstood  at 
the  period  of  Biagna  Charta,  and  the 
mode  of  trial  had  been  in  use  long  before 
in  France  and  all  parts  of  Enrrae  where 
fends  prevwled.  (Da  Cange,  Gloss.,  v. 
Parts.}  It  was  essentially  different  from 
the  trial  by  jonr,  which  coold  never  be 
aeearately  (Med  judiciim  pariunu  We 
read  frequently  in  the  records  of  those 
times  (and  even  in  Magna  Charta  itself) 
^JMraiares,  of  veredictvm  arjuramenium 
Is^aUuat  komimtm,  and  jwrata  vieineti  or 
julrur,  all  of  which  expressions  refer  to 
ajarv;  bat  not  a  single  instance  can  be 
&iimd  in  any  charter,  or  in  any  ancient 
treatise  or  judicial  record,  in  which  the 
jniy  are  called  pares,  or  their  verdict 
jmSicim,  (Reeves's  History  of  the  Law, 
voL  L  p.  249.)  In  the  records  of  the '  Curia 
Begis*  in  the  first  year  of  John's  reign, 
aaEkoog  nnmerons  entries  of  Ponit  se  su- 
per junUvm  vieineti  or  patria,  are  also 
entries  of  Pomt  se  smper  pares  suos  de 
eodem  feoda,  which  plainly  indicates  a 
dstinctioa  between  the  two  modes  of 
triaL  {^RoixH  Curi^  Be^,  voL  ii.  p. 
900 

Until  about  tiie  rdgn  of  Henry  VI. 
the  trial  by  jury  was  a  trial  by  witnesses. 
The  present  form  of  the  jurors'  oath  is  that 
they  shall  **  give  a  tnie  verdict,  according 
to  ike  endemx,"  At  what  time  this  form 
was  iidrodnced  is  uncertain ;  but  for  se- 
vtral  centuries   after  the  Conquest  the 


jnion  both  hi  dvil  and  criminal  cases 
were  sworn  merely  to  ^Mok  the  tnuk. 
(GUnville,  lib.  ii.  cap.  17 ;  Bracton,  lib. 
uL  cap.  22;  lib.  iv.  p.  287,291;  Brit> 
too,  p.  135.)  Hence  their  decision  was 
accurately  termed  veredictum,  or  verdict^ 
that  is  a  **  thing  truly  sud ;"  whereas  the 
phrase  **  true  verdict"  in  the  modem  oath 
IS  not  an  accurate  expression.  Many 
other  incidents  of  the  tnal  by  jnrv,  as  re- 
corded in  ancient  treatises,  conclusively 
show  that  the  jury  were  merely  wit> 
nesses.  They  were  brought  from  tiie 
neighbourhood  where  the  disputed  fact 
was  suggested  to  have  occurred,  because, 
as  the  form  of  the  jury  process  says,  they 
were  the  persons  "  l^  whom  the  truth 
of  the  matter  might  be  better  known." 
Again,  if  the  jurors  retomed  by  the  sheriff 
in  the  first  instance  declared  in  open 
court  that  they  knew  nothing  of  the  mat- 
ter in  question,  others'  were  summoned 
who  were  better  acquainted  with  it. 
(Glanville,  lib.  iL  CKp,  17.)  Ther  mi^t 
be  excepted  agunst  by  the  parties  upon 
the  same  pounds  as  witnesses  in  the 
Court  Christian.  They  were  punished 
for  perjury  if  they  gave  a  wilmllv  fiilse 
verdict ;  and  fiir  crassa  ignorantia  if  they 
declared  a  iklsehood  or  hesitated  about 
their  verdict  upon  a  matter  of  notoriety, 
which  all  of  the  coontnr  (depatrid)  mi  j^t 
and  ought  to  have  known.  (Bracton, 
p.  290.)  And  ancient  autiiors  strongly 
admonish  judges  to  **  take  good  heed  in 
inquiritians  touching  life  and  limb,  that 
they  diligentiv  examine  the  jurors  from 
what  source  they  obtain  their  knowledge, 
lest  peradventure  by  their  negligence  in 
this  respect  Bambu  should  be  released 
and  Jesus  be  crucified."  (Bracton,  liK  iii. 
cap.  21 ;  Fleta,  lib.  L  cap.  34.)  It  is  one 
of  the  nnmeroos  circumstances  which 
show  the  character  of  the  jury  in  the 
earlier  periods  of  the  historv  of  the  insti- 
tution, that  though  all  other  kinds  of 
murder  might  be  tried  by  a  jury,  murder 
by  ptnson  was  excepted,  **  because,"  say 
the  ancient  writers,  *'the  crime  is  so 
secret,  that  it  cannot  be  the  subject  of 
knowledge  by  the  country."  (Bracton, 
lib.  iii.  cap.  18;  Fleta,  lib.  i.  cap.  31.) 

The  onsinal  principle  and  character  of 
the  trial  by  jury  in  criminal  cases  in 
Scotland  appear  to  have  been  the  same  aa 
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in  EnKUt&d.  The  following  extract  is 
taken  trom  a  curious  paper  delivered  to 
the  Speaker  of  the  House  of  Ck)mmon8, 
and  recorded  on  the  Journals  at  the  date 
4th  June,  1 607.  (Comm,  Journ.,  vol.  i. 
p.  378.)  **  In  Scotland,  criminal  causes 
are  not  governed  by  the  civil  law ;  but 
ardanes*  and  juries  pass  upon  life  and 
death,  venr  near  according  to  the  law 
here  (in  England).  Which  jury  being 
diosen  out  of  the  Four  Halfe  about  (as 
the  Scottish  law  terms  it),  which  is  to 
say,  out  of  all  places  round  about  that 
are  nearest  to  tnat  part  where  the  fact 
was  committed,  the  law  doth  presume  that 
the  jury  may  the  better  discern  the  truth 
of  the  met  by  their  own  knowledge  ;  and 
therefore  they  are  not  bound  to  examine 
any  witnesses,  except  out  of  their  own 
disposition  they  shall  please  to  examine 
them  in  favour  of  the  party  persner; 
which  is  likewise  very  seldom  or  almost 
never  used.  It  is  of  truth  that  the  judge 
may  either  privately  beforehand  examine 
such  witnesses  as  either  the  party  per- 
■aer  will  offer  unto  him,  or  such  others 
as  in  his  own  judgment  he  thinks  may 
best  inform  him  of  the  truth ;  and  then 
when  the  jury  is  publicly  called  and 
admitted,  he  will  cause  these  depositions 
to  be  produced  and  read ;  and  likewise  if 
the  party  persuer  desire  any  witness  there 

rient  to  be  examined,  he  will  publicly 
it  in  presence  of  the  jury  and  both 
parUes."  The  mode  of  commencing  the 
introduction  of  evidence  to  juries,  as  de- 
scribed in  this  document,  bears  a  strong 
resemblance  to  the  growth  of  the  pro- 
ceeding in  England. 

The  earliest  traces  of  the  examination  of 
witnesses  or  of  evidence  being  laid  before 
juries  in  England,  which  formed  the  com- 
mencement of  a  total  change  in  their  cha- 
racter, occur  in  the  reign  of  Henry  VI. 
The  change  was  not  effected  suddenly, 
or  by  any  particular  act  of  parliament, 
but  was  introduced  by  slow  degrees ;  and 
though  distinctly  discernible  in  the  reign 
of  Henry  VI.,  was  not  completely  effected 
before  the  times  of  Edward  VI.  and 
Mary.  Fortescue,  in  the  2Gth  chapter 
of  his  work  *  De  Laudibus  Legum  An- 


*  Tliis  word  is  ao  printed  in  the  Jonrnala,  but  it 
ii  probably  a  miatake  for  some  othez  word. 


glise,'  written  at  the  end  of  the  rdgn  of 
Henry  VI.,  and  about  the  year  1470,  ex- 
pressly mentions  that  witnesses  were  ex* 
amined  and  sworn  before  the  jury ;  but 
he  calls  the  jury  indiscriminately  teste» 
and  jurcUores,  and  makes  frequent  allu- 
sions to  their  character  a«  witnesses. 
Shortly  after  Fortescue's  time,  namely, 
in  the  year  1498,  there  is  a  reported  case 
between  the  Bishop  of  Norwich  and  the 
Eari  of  Kent  {Vear-Book,  14  Henry 
VII.\  in  which  a  jury  had  been  separ- 
rated  by  a  tempest  "while  the  parties 
were  showing  their  evidence;"  and  one 
question  raised  for  the  opinion  of  the 
court  was,  whether,  when  tbe  jury  came 
together  again,  they  were  competent  to 
proceed  with  the  case  and  to  give  a  ver- 
dict The  objection  pressed  was  that  the 
jury  had  separated  before  the  evidence 
was  given ;  to  which  it  was  answered  that 
"  the  ^ving  the  evidence  was  wholly  im- 
material, and  made  the  matter  neither 
better  nor  worse ;  that  evidence  was  only 
given  in  order  to  inform  the  consciences 
of  the  jury  respecting  the  rights  of  the 
parties ;  but  that  if  neither  party  chose  to 
give  evidence,  still  the  jtury  would  be 
bound  to  deliver  a  verdict" 

In  the  .reign  of  Henry  VII.,  it  appean 
from  records  printed  in  Rastell's  Entries 
that  demurrers  to  evidence  were  an  ac- 
knowledged form  of  proceeding,  which 
shows  that  at  that  time  evidence  of  some 
kind  was  given,  and  consequentiy  that  the 
character  of  the  jury  had  been  in  some 
degree  changed  fh>m  that  of  witnesses  to 
that  of  judges  of  facts  upon  testimony. 
The  proofs  mentioned  in  these  records  are 
called  evidentia ;  and  it  is  most  probable 
that  at  first  the  only  evidence  given  con- 
sisted of  deeds,  writings,  and  of  deposi- 
tions of  absent  witnesses  taken  before  the 
justices  of  the  peace  or  other  magistrates^ 
and  that  oral  testimony  was  not  oonmion 
until  a  later  period.  The  entire  abeenoe 
of  all  mention  of  evidence  or  witnesses^ 
as  contradistinguished  from  jurors,  in 
treatises,  reports,  records,  or  statutes,  pre- 
viously to  the  sixteenth  century,  strongly 
corroborates  the  fact  of  the  early  chanu^- 
ter  of  the  trial  by  jury.  There  is  no 
trace  of  any  rules  of  evidence,  nor  of  any 
positive  law  compelling  the  attendance  of 
witnesses,  or  punishing  them  for  &isd  te&- 
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tuDooy  or  non-attendance,  nor  of  the  ez- 
isteooe  of  any  process  against  them  before 
the  ttBtste  5  Eliz.  c  9  (1562).  In  the 
case  of  SommerB  v.  Mosely,  reported  in  2 
Crampton  and  Meeson,  p.  485,  Mr.  Baron 
Barl^  says  that  he  had  been  unable  to 
find  aaj  precedents  of  the  common  Sulh 
ptaa  ad  tatificandum  of  an  earlier  date 
thui  the  reign  of  Elizabeth,  and  expresses 
a  coojectore  that  this  process  may  have 
origiDated  with  the  above-mentioned  sta- 
tate.  The  St^naia  ad  testificandum  does 
not  appear  in  the  registers  of  Writs  and 
Process  until  the  reign  of  James  I. 
(We^s  &fmboleogn^hy,)  Witnesses  were 
ezamiBed  orally  upon  the  trial  of  Sir 
Thomas  More,  in  the  reign  of  Henry 
ym.;  but  the  reported  state  trials  in 
the  feigns  of  Edwanl  VI.  and  Mary  show 
that  die  practice  in  that  respect  was  then 
bj  no  means  settled.  In  the  reign  of 
Eiizaheth,  howerer,  there  is  abundant 
proo^  from  Sir  Thomas  Smith's  'Com- 
monwealth of  England,'  and  other  autho- 
riliei^  that  oral  testimony  was  used  with- 
out reserve  (except  in  state  prosecutions^ 
both  in  civil  and  criminal  trials :  ana 
csBseqnently  it  cannot  be  doubted  that 
about  the  middle  of  the  sixteenth  century 
the  trial  by  juij  had  .fully  assumed  the 
dbaraeter  in  which  we  are  now  fiuniliar 
with  it,  namely,  an  institution  deciding 
&els  Ibr  jodicud  purposes  by  means  of 
totimony  or  evidenoe  produced  before  the 

This  view  of  the  original  character  and 
office  of  the  jury  seems  to  account  for  the 
practice  of  nning  or  otherwise  punishing 
juries  by  the  court  when  they  gave  an 
QDStis&ctory  Terdict,  a  practice  which 
was  pardally  continued,  though  not  with^ 
out  remonstrance  by  legal  authorities, 
afier  the  nature  of  the  institution  bad 
been  changed.  If  juries,  who  were 
merely  witnesses  sent  for  to  inform  the 
ooort  of  fiu^ts  which  they  were  presumed 
to  know,  returned  a  wilfully  fiilse  ver- 
die^  they  were  gnily  of  a  contempt  of 
jastice,  and  n^ght  properly  be  punished ; 
bst  when  their  chanucter  was  changed, 
and  their  Terdict  depended  not  on  £eir 
own  knowledge  of  the  fiicts,  but  upon  the 
impreniaas  poroduoed  on  their  minds  by 
ike  evidence,  such  a  punishment  became 
injssdoe;  and  though  occasionally  prac- 


tised in  the  sixteenth  centuiy,  was  de- 
clared to  be  illegal  soon  after  the  Restora- 
tion by  the  judgment  in  Bushell's  caae, 
reported  in  Vaughan's  Re^rts,  p.  135. 

The  juries  now  in  use  in  England  in 
the  ordmary  courts  of  justice  are  grand 
juries,  petty  or  common  juries,  and  special 
juries.  There  is  also  the  coroner's  jiiiy- 
[CoRONEB.]  Grand  juries  are  exdusiTely 
incident  to  courts  of  criminal  jurisdiction ; 
their  office  is  to  examine  into  charges  of 
crimes  brought  to  them  at  assizes  or  ses- 
sions, and  if  satisfied  that  they  are  true, 
or  at  least  that  they  deserve  more  parti- 
cular examination,  to  return  a  bill  of 
indictment  against  the  accused,  upon 
which  he  is  atterwards  tried  by  the  petQr 
jury.  [Indictment  ;  Law,  Cbuiinal.] 
A  grand  jury  must  consist  of  twelve  at 
the  least,  but  in  practice  a  greater  num- 
ber usually  serve,  and  twelve  must  always 
concur  in  finding  every  indictment.  No 
further  qualification  is  required  for  grand 
jurors  (except  in  the  case  of  grand  jurors 
at  the  sessions  of  the  peace,  6  Geo.  IV.  c. 
51,  §  1)  than  that  they  should  be  free- 
holders, though  to  what  amount  is  uncer- 
tain ;  or  freemen,  lawful  liege  subjects, 
and  not  aliens  or  outlaws.  (Hawkins, 
Pleas  of  the  Crowth  chap.  25,  sect  16.) 

Until  the  end  of  the  thirteenth  centiury 
the  only  qualification  required  for  petty 
or  common  juries,  for  the  trial  of  issues 
in  criminal  or  civil  courts,  was  that  they 
should  be  *'  free  and  lawfiil  men ;"  /ra*- 
metij  as  holding  by  free  services  or  free 
burgesses  in  towns;  and  lawful  men,  that 
is,  persons  not  outlawed,  aliens,  or  minors, 
but  entitled  to  the  full  privileges  of  the 
law  of  England.  By  the  statute  of  West- 
minster 2,  passed  in  the  thirteenth  year 
of  Edward  I.  H  296),  it  was  enacted  that 
no  man  shoula  be  put  on  juries  who  had 
not  some  f^hold  of  the  value  of  20s.  a 
^ear  within  the  county,  or  40«.  without 
It;  and  this  qualification  was  raised  to 
40«.  in  counties  by  the  stat  21  Edward  I. 
The  object  of  these  statutes  was  to  pro- 
tect poor  persons  from  being  oppressed 
and  injured  by  being  summoned  on  juries, 
and  also  to  obviate  the  evil  of  the  non- 
attendance  of  jurors,  which  frequently 
occurred  from  their  inability  to  leave 
their  agricultural  or  handicraft  occupa- 
tions.   The  Stat.  2  Henry  V.  however 
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WM  intended  to  tecvre  the  inlelli^enee 
tad  responsibilitf  of  Jnrora  by  reqmrinff 
a  property  qnalmcation ;  and  it  enacted 
that  no  person  should  be  a  juror  in  capital 
trials,  nor  in  any  real  acdong  or  permnal 
actions  where  the  debt  or  damages  de- 
danid  for  amounted  to  40  marks,  unless 
he  had  lands  of  the  yearly  Talne  of  40s.; 
and  if  he  had  not  this  qnalification  be 
might  be  challennd  by  either  party. 
This  continned  to  be  the  <pialification  of 
common  jurors  imtil  the  passina  of  the 
statute  6  George  IV.  c.  SO,  which  re- 
pealed all  former  statutes  upon  this  sub- 
ject, and  entirely  remodelled  the  law 
respeetinff  juries.  By  this  statute  **  every 
man  (wi&  certain  spedfied  eaceptions^ 
between  the  ages  of  twentr-one  years  ana 
rixty  years  who  has  within  the  county 
in  which  he  rerides  10/.  a  year  in  free- 
hold lands  or  rents,  or  80i.  a  year  in 
leaseholds  for  unexpbed  terms  of  at  least 
twenty-one  years,  or  who,  bein^  a  house- 
holder,  is  rated  to  the  poor-rate  m  Bfiddle- 
aex  on  avalne  of  not  less  than  of  SOl.,  and 
in  any  other  coonty  of  not  less  than  20/., 
or- who  occupies  a  house  contuning  not 
less  than  fifteen  windows,  is  quiuified 
and  liable  to  serve  on  juries  in  the  su- 
perior courts  at  Westminster  and  the 
courts  of  the  counties  palatine  for  the 
trial  of  issues  to  be  trioi  in  the  county 
where  he  resides,  and  also  to  serve  on 
grand  juries  at  the  sessions  of  the  peace, 
and  on  petty  juries,  for  the  trial  of  issues 
triable  at  sndi  sessions  in  the  county  in 
which  he  resides."  The  exceptions  are: — 
peers,  judges  of  the  superior  courts, 
der^men,  Roman  Catholic  priests,  dis- 
sentmg  ministers  following  no  secular 
emplojrment  but  that  of  a  schoolmaster, 
aeijeants  and  barristers  at  law,  and  doc- 
tors and  advocates  of  the  civil  law  actu- 
ally practising;  attorney  solicitors,  and 
proctors  actually  practinng;  officers  of 
courts  actually  exercising  the  duties  of 
their  respective  offices ;  coroners,  gaolers, 
and  keepers  of  houses  of  correction; 
members  and  licentiates  of  the  College 
of  Physicians  actually  practising;  sur- 
geons, beinff  members  of  one  of  t£e  ro^ 
colleges  of  surgeons  in  London,  Edin- 
^urgh,  or  Dublin,  and  actually  practising ; 
:xithecaries  certificated  by  the  Apothe- 
iries*  Company,  and  actually  practising ; 


officers  in  her  Majesty's  navy  or  army  on 
fliU  pay;  pil<yts  Hcensed  by  the  Trinity 
House;  masters  of  vessels  in  the  buc^^ 
and  lig^t  service ;  plots  licensed  by  tlie 
lord-warden  of  the  emque-ports,  or  under 
any  act  of  parliament  or  charter;  house- 
hold servants  of  the  sovereign ;  officers  of 
customs  and  excise;  sheriib*  officers^ 
hirii  constables,  and  parish  clerks. 

Lists  of  all  persons  qualified  to  be 
jurors  are  made  out  by  the  churchwardens 
and  oveneen  of  each  parish,  and  fixed 
on  the  diurch  door  for  the  first  three 
Sundays  in  September  in  each  year;  iheae 
are  afterwards  allowed  at  a  petty  sessions 
and  then  delivered  to  the  high  constable, 
who  returns  them  to  the  next  quarter- 
sessions  for  the  county.  The  clerk  of 
the  peace  then  arranges  the  lists  in  a 
book,  which  is  called  &e  'Jurors'  Book' 
for  the  ensuing  year,  and  afterwards  de- 
livers it  to  the  sheriff.  From  this  book 
the  names  of  the  jurors  are  returned  in 
panels  to  the  different  courts. 

Special  juries  are  composed  of  such 
persons  as  are  described  in  the '  Juror% 
Itook '  as  esquires,  and  persons  of  higher 
dqeree,  or  as  bankers  or  merchants;  and 
it  IS  the  duty  of  the  sheriff  to  make  m 
distinct  list  of  such  persons,  which  is 
called  the  '  Special  Jurors'  List'  When 
a  special  jury  is  ordered  by  any  of  the 
courts,  which  must  always  be  the  result 
of  a  special  application  of  one  of  the  nar- 
ties,  48  names  are  taken  by  ballot  from 
this  list  in  the  manner  particularly  de- 
scribed in  the  statute,  which  are  after- 
wards reduced  to  24  by  means  of  each 
party  striking  out  12 ;  and  the  first  12  of 
these  24  who  answer  to  their  names  in 
court  are  the  special  jury  fbr  the  trial  of 
the  cause. 

The  mode  of  objecting  to  a  jury  by  the 
parties  is  by  challen^  though  in  modem 
practice  this  course  is  seldom  resorted  to^ 
having  yielded  to  the  more  convenient 
usage  of  privately  suggesting  the  objection 
to  £e  officer  who  calls  the  jary  in  court ; 
upon  which  the  name  objected  to  is  passed 
over  as  a  matter  of  course  without  dis- 
cussion. This  practice,  though  a  less 
troublesome  and  obnoxious  mode  of  effect- 
ing the  object  of  obtaining  a  jury  indif- 
ferent between  the  parties  than  a  formal 
challenge  is  strictly  spealdng  irregular. 
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and  bcisg  oooodered  to  take  place  by 
caeaat,  nd  as  a  matter  of  &Toiir,  cannot 
beiaostediroonaaarigfaL  Gballenges  are 
of  tvo  kinds :  ehallenges  to  the  orratf , 
and  ckalleages  to  the  foUs,  The  chai- 
Je^ge  to  the  wsmy  is  an  objection  to  the 
vhole  pan^  or  Ustof  jnroTB  retamed  for 
aome  partialitjr  or  deonlt  in  the  sheriff 
or  the  imder-raeriff  byvhom  it  has  been 
arrmfed.  Challenges  to  the  pdls  are  objee- 
tioDS  to  particolar  jorore,  either  on  the 
gnwDd  cSr  ineompetency  (as  if  ihey  be 
alxoB,  or  of  insufficient  qoalification 
vitMn  the  provisions  of  the  Jury  Act,  6 
GeoL  IV.  esf^  50),  or  of  bias  or  par- 
tiality, or  of  in&Biy.  Upon  these  cnal- 
fei^;iesthe  caose  of  objection  most  in  each 
case  be  Aawn  to  the  ooort;  but  in  trials 
Ibr  capital  oflfences  the  accnsed  is  entitled 
l»efaulengepenea^ort2y  (that  is,  without 
crriag  any  reason)  tmrt]r-fi^c  jarore. 
The  kingy  however,  as  nonunal  prosecn- 
lor,  has  no  ri^  of  peremptory  cnallenge, 
ijbottfdi  he  is  not  compelled  to  show  his 
eaaM  of  ehaOeDse  nntu  the  panel  is  gone 
Oraa^  mad  muess  a  full  jury  cannot  be 
formed  without  ^  pereon  objected  to. 

The  trial  by  jury,  ori^nalljr  introduced 
into  the  law  of  France  in  cnminal  cases 
by  l3ie  NatioDal  Assembly,  was  retmned 
in  the  Freath  code.  An  account  of  the 
pfoeeeding  and  of  the  qualifications  and 
iDtmalIgn  of  liie  pury  wiU  be  found  in  the 
Code  ttlmitnuium  CrimindUj  livre  ii., 
tit  %  ^apL  iv.  and  t.  [Codes^  Les 
CIS4.1  Of  late  years  the  advantage  of 
the  trial  by  jmy  has  been  frequentiy  the 
subjeet  of  debate  among  German  and 
Frmdi  jonatSk  and  in  purticular  the  pro- 
fnetf  oi  its  introduetum  has  been  dis- 
cussed IB  tiie  various  commissions  issued 
wsth  a  view  to  reforming  the  laws  of  se- 
veral of  the  German  States.  The  French 
code  is  the  biw  of  the  Rhenish  Province  of 
Praasia,  and  the  trial  by  jury  in  criminal 
caaes  exists  there. 

IvSeotianl  all  crimes  are  tried  by  jury, 
with  Ae  ei^e|iCion  of  certain  breaches  of 
pofice  regimuions  and  petty  depredations, 
wHch  are  summarily  aajumcaled  on. 
The  number  on  a  criminal  lury  or  *<  as- 
sise "is  fifteen,  and  the  venuct  is  that  of 
tihe  majority.  It  may  be  ••  guilty,"  **  not 
gailty,"  or  *■  not  proven"— the  last  as  well 
astfae  second  being  an  aequittaL    In  the 


course  of  the  improvements  of  the  court 
of  session,  projected  and  partly  executed 
in  the  years  1808  and  1809,  an  attempt 
was  made  to  introduce  the  trial  by  jury 
into  civil  proceedings  in  Scotland;  but 
great  opposition  was  made  to  it  in  that 
country,  and  the  proposition  was  not  at 
that  time  carried  into  effect  But  in  the 
year  1815  a  statute  ^55  Geo.  III.  c.  42) 
was  passed,  though  men  still  much  op- 
posed  in  Scotland,  which  established  a 
jury  court  not  as  a  separate  and  inde- 
pendent tribunal,  but  as  subsidiary  to 
the  court  of  session,  for  the  trial  of  par- 
ti<nlar  questions  of  fiict  to  be  remitted  for 
trial  by  the  jud^  of  the  court  of  session 
at  their  discretion.  In  order  to  meet  a 
conscientious    difficulty   much   insisted 

rin  petitions  fVom  Scotland  against 
measure,  namely,  that  it  would  be 
often  impossible  for  a  jury  to  give  a 
unanimous  verdict  unless  some  of  the 
members  violated  their  oaths,  it  was  pro- 
vided by  the  act  that  if  the  jury  are  not 
unanimous  in  twelve  hours,  they  shall  be 
discharged,  and  a  new  trial  granted.  The 
judges  of  this  court,  called  the  '  Lords 
Commissioners  of  the  Jury  Court  in  Civil 
Cases,'  were  appointed  by  commisnoo, 
and  consist  of  a  chief  judge  and  two  other 
judges.  The  stat  59  Geo.  III.  c  35, 
whidi  recites  that  the  introduction  of  the 
trial  by  jury  in  civil  cases  by  the  former 
act  had  been- found  beneficial,  made  a 
variety  of  improvements  in  the  machinery 
of  the  juiT  court  By  the  stat  11  Geo. 
IV.  &  1  Wm.  IV.  c.  69,  the  jury  court 
as  a  separate  tribunal  was  abolished,  and 
the  trial  by  jury  was  united  with  the 
ordinaij  administration  of  justice  in  the 
court  of  seanon. 

JUSTICE  CLERK  OF  SCOTLAND. 
This  name  properly  designated  the  clerk 
of  court,  of  the  chief  justice  or  lord  jus- 
ticiar, of  Scotland ;  and  originally  there 
were  as  many  justice  clerks  as  there  were 
justiciars,  that  is  to  say,  one  for  Gallo- 
way, one  for  Lothian,  or  the  territory  of 
the  Scots  king  south  of  the  Forth,  and 
one  for  Sootiand  then  strictly  so  called, 
or  the  territory  north  of  the  Forth. 

The  same  circumstances  also  which 
reduced  the  number  of  justidars  to  one 
justice-general  for  the  whole  realm,  re- 
duced likewise  the   number  of  justice 
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derks.  The  calamitoiis  afiBur  of  Flod- 
den  however,  to  which  we  especially  re- 
fer, had  a  further  eflect  on  the  latter :  finr 
by  the  fidl  of  Lawson  and  Henryson  on 
that  &tal  field,  the  offices  of  both  king's 
advocate  and  justice  clerk  became  vacant 
at  one  time,  and  this  at  a  period  when 
perhaps  few  remained  capable  of  either. 
Wishart  of  Pittarrow  was  appointed  to 
both  places,  and  in  his  time  a  deputy  was 
first  constituted,  to  act  as  clerk  to  the  jus- 
tice court.  TMs  was  the  first  step  in  the 
singular  rise  of  the  justice  clerk  from  the 
table  to  ihe  bench  of  the  Court  of  Justi- 
ciary. 

At  the  Institution  of  the  court  of  Ses- 
von  in  1532,  the  justice  clerk  was  made 
one  of  the  judges.  This  will  not  surprise 
us  when  we  consider  the  constitution  of 
that  court  It  was  in  fact  an  eccle- 
siastical tribunal,  and,  agreeably  to  the 
practice  of  such,  deliberated  in  secret 
with  shut  doors.  It  was  necessary  there- 
fore for  the  security  of  the  crown  that 
some  of  the  crown  officers  should  be  con- 
tinually present  The  justice  derk  was 
one  of  these :  he  was  public  prosecutor 
on  behalf  of  the  crown.  The  lung's  trea- 
surer was  another ;  and  accordingly  both 
of  them  were  lords  of  session.  For  the 
same  reason  the  king*s  advocate  was 
made  a  lord  of  session :  and  when  ftom 
there  being  no  vacancy,  or  4)therwi8e, 
such  appointment  did  not  or  could  not 
take  place,  these  officers  had  special 
writs  from  the  crown  authorising  them  to 
remain  in  court  during  its  deliberations. 

A  further  rise  of  official  dignity  took 
place :  for  it  having  become  usual  to  ap- 
point certain  }ords  of  session  as  assessors 
or  asffistant  judges  to  the  lord  justice- 
general,  the  justice  clerk  began  in  the 
early  part  of  the  seventeenth  century  to 
be  appointed  to  that  duty ;  and  about  the 
middle  of  the  same  century  he  had  ac- 
quired the  style  of  ♦♦  lord  justice  clerk." 
In  ten  years  afterwards  the  privy  council 
met  and  passed  an  act  declaring  the  jus- 
tice clerk  a  constituent  part  of  &e  justice 
court ;  and  in  the  act  of  parliament  1672, 
c  16,  he  was  made  the  president  of  the 
Court  of  Justiciary,  to  preside  in  absence 
of  the  justice-general.  His  rise  in  the 
^urt  of  Session  followed;  for  in  1766, 

hen   Miller,  afterwards  Sir    Thomas 


Miller  of  Glenlee,  took  lus  seat  on  the 
bench,  it  was,  by  desire  of  the  court  on 
the  right  of  tl^  lord  president ;  to  which 
latter  office  he  himself  afterwards  rose, 
being  the  first  justice  derk  so  promoted. 
And  in  1808,  when  the  Court  of  Session 
was,  by  48  Geo.  III.  c  151,  divided  into 
two  chambers,  the  lord  justice  clerk  was 
made  ez  officio  president  of  the  second 
division.  His  salary  is  20002.,  besides 
an  eaual  sum  as  a  lord  of  session. 

With  respect  to  ihejiuHce  clerk  depmU^ 
that  officer  was  long  so  termed ;  but  ai 
length,  when  the  justic6  clerk  acquired 
the  style  of  lord,  and  was  dedared  a  con- 
stituent part  of  the  Court  of  Jostidai^v 
Us  depute  came  to  be  termed  "  the  prind- 
pal  clerk  of  justiciary,"  and  this  becoming 
a  sinecure,  he  got  himself  a  **depntr^ 
about  the  middle  of  last  century,  and  the 
second  depute  about  thirty  years  ago  an 
**  assistant ;"  all  of  whom  continue  to  this 
day,  and  are  in  the  gift  of  the  lord  jus- 
tice derk.  It  is  not  a  littie  remarkable, 
that  on  both  occasions  when  these  changes 
took  place,  there  took  place  also  not  a 
diminution,  as  we  mignt  expect,  but  a 
duplication  of  the  salary ;  that  of  the  first 
depute  being  raised  in  1764  from  1002.  to 
200/.,  and  that  of  the  second  depute,  in 
1795,  from  802.  to  150/. 

Besides  these  there  are  three  other  jus- 
tice derk  deputes,  and  his  appointees. 
They  are  commonly  called  the  **  drcuit 
clerks,"  being  his  deputies  to  the  three 
circuitsof  the  Court  of  Justiciary.  They 
had  their  oriein  in  the  act  1587,  c  82, 
which  directed  such  drcuits  to  be  made» 
in  place  of  the  former  practice  of  the  jus- 
ticiar passing  tiirough  the  realm  from 
shire  to  shire  successivdy. 

JUSTICES,  LORDa    [Lobdb  Ji»- 

TICES.] 

JUSTICES  OF  THE  PEACE  are 
persons  appointed  to  keep  the  peace  within 
certain  limitB,  with  authority  to  act  ju- 
dicially in  criminal  causes,  and  in  some 
of  a  dvil  nature  arising  within  those 
limits,  and  also  to  do  certain  other  things 
ministerially,  that  is,  as  servants  of  the 
crown  performing  official  acts  in  respect 
of  which  they  are  intrusted  with  no  jifr- 
didal  discretion.  The  authority  of  jus- 
tices of  the  peace  is  derived  from  the 
king's  prero^^w  of  making  courts  for 
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the  adaiaiitntMni  of  the  law,  or  cmted 
bf  difieRotrtBtotes;  tlidr  duties  are  ez- 
yntrnd  m  the  royal  oommudon  which 
appoi^i  them  to  the  office  or  are  pre- 
•cnbedhy  those  statotet. 

Before  the  reign  of  Edward  III.  there 
were  in  every  oovntj  oonserrators  of  the 
peaee,  whose  datj  it  was  to  afford  proCeo- 
tioQ  agUDSt  illc^  force  and  Tiolenoe. 
These  oooserrators  were  chosen  by  the 
freeholders  assembled  in  the  coonty  court 
under  the  king's  writ    [CoNflEuyATOBs 

OriHBpSACB.] 

The  foUowing  acooont  is  generally 
gjren  of  the  oriinn  of  the  present  justices 
of  the  peaee.  Upon  the  compulsoiy  re- 
signattnn  of  Edward  II.,  Edward  III.,  or 
nttfacr  his  mother  Isabella,  in  his  name, 
sent  writs  to  die  different  sherifb,  stating 
that  his  aeoesston  had  taken  place  with 
his  ftther'a  assent,  and  commanding  that 
the  peace  should  be  kept  on  painof  disin- 
heiituce  and  loss  of  life  and  limb. 
Within  a  few  weeks  from  this  time  it  was 
anbaed,  bj  1  Edward  III.  c  16,  that  for 
tte  better  keeping  and  maintaining  of  the 
pesee  in  every  ooun^  good  and  lawful 
men  who  were  not  maintainers  of  barretry 
(aaalTeix  barrets)  should  be  asrigned  to 
keep  the  peace.  The  mode  in  which 
these  new  keepers  of  the  peace  were  to 
be  assi|^ied  was  oonstmed  to  be  by  the 
kiu's  eommissioa;  and  this  ordinance 
haddie  double effieet of  transfSsrring  the 
sppointment  fixm  the  people  to  the  crown, 
sad  of  laying  the  fbundation  for  the  grar 
dosl  anefarion  of  those  powers  which  are 
now  exercised  by  justices  of  the  peace. 

By  12  Richard  II.  c.  10,  the  wages  of 
ysBtiees  of  the  pesee  are  fixed  at  four 
shilliTy  per  day  of  sessions,  and  two  shil- 
liags  mr  their  clerks,  payable  out  of  the 
fines  and  amerdaments  at  such  sessions ; 
bat  these  wages,  like  those  of  members 
of  parliament,  have  long  ceased  to  be  re- 
ceifed,  and  justices  of  the  peace  act  with- 
out any  pay  or  emolument 

Jascioes  of  the  peace  are  appointed 
either  fa^  act  of  parliament,  by  royal 
Waiter  (m  the  case  of  ^OFtioes  in  boroughs 
not  within  the  Mnmcipal  Corporations 
Act  the  charter  usually  appointing  cer- 
tsia  municipal  oflicers  to  be  justices,  and 
pKscrihing  the  manner  in  which  Tacan- 
cicB  in  the  offices  are  to  be  filled  up),  or 


by  a  commission  from  the  crown  under 
the  statute  of  1  Edward  III.  The  form 
of  the  commission  of  the  peace  has  from 
time  to  time  been  altered,  and  the  antho* 
rity  of  the  justices  enlarged.  As  now 
fruned,it  consists  of  two  distinct  parts,  and 
contains  two  separate  grants  of  authori^. 
Of  these  the  former  gives  to  any  one  or 
more  justices  not  only  all  the  power  re- 
lating to  the  maintenance  of  the  peace 
which  was  possessed  by  the  conservatora 
at  commcm  law,  but  also  all  the  additional 
authority  mentioned  in  the  statutes.  The 
latter  defines  the  power  of  justices  wheD 
the  whole  body,  or  such  of  them  as  choose 
to  attend,  act  together  in  general  sessions. 
[Sessions.] 

The  fi>rmer  part  of  the  commission  ia 
as  follows  :~**  Victoria,  &c.,  to  AB,  CD, 
EF,&c.,  greeting:  Know  ye  that  We 
have  asngned  you  jointiy  and  severaHy, 
and  every  one  of  von.  Our  justices  to 
keep  Our  peace  in  Our  county  of  Z,  and 
to  keep  and  cause  to  be  kept  all  ordi- 
nances and  statQtes  for  the  good  of  the 
peace  and  for  the  preservation  of  the 
same,  and  for  the  quiet  rule  and  govern- 
ment of  Our  people  made,  in  Si\  and 
singular  their  articles  in  Our  said  county, 
as  well  within  liberties  as  without,  aecora- 
ing  to  the  force,  form,  and  effect  of  the 
same,  and  to  chastise  and  punish  all  per- 
sons that  offend  against  the  form  of  those 
ordinances  or  statutes,  or  an;jr  one  of  them, 
in  the  aforesaid  county,  as  it  ought  to  be 
done  according  to  the  form  of  those  ordi> 
nances  and  statutes ;  and  tocause  to  come 
before  you  or  any  of  you  all  those  who 
to  any  one  or  more  of  Our  people,  con- 
cerning their  bodies  or  firing  tiieir  houses, 
have  used  threats,  to  find  sufficient  secu- 
rity for  the  peace  or  their  good  behaviour 
towards  Us  and  Our  people ;  and  if  they 
shall  refuse  to  find  sucn  security,  then 
them  in  Our  prisons,  until  they  shall  find 
such  security,  to  cause  to  be  safely  kept" 

By  5  Geo.  II.,  c.  18,  no  attorney,  soli- 
citor, or  proctor  shall  be  a  justice  of  the 
peace  for  any  county  whilst  he  continues 
m  practice.  By  18  Geo.  II.  c  SO,  no 
person  shall  be  capable  of  acting  as  a  jus- 
tice of  the  peace  for  any  county,  riding, 
or  division  witiiin  England  or  Wales, 
who  shall  not  have,  in  law  or  equity,  to 
and  lor  his  own  use  and  benefit,  in  poa* 
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one  yens  or 
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crtite  fcr  lift»  or  fiir  nne  gimler  eitite, 
orancrtitefiir  toaieloDg  tennof  yens 
deleniiiiiftble  iipoii  life  or  lira,  or  for  a 
OCTtatn  tem  ori^DsUycrcitod  for  twenty* 
or  more,  m  Imdi,  tenementi, 
Eoglaiid  or  Wales, 
of  the  dev  yearly  irahie  of  loot,  orer  and 
above  all  iaeunibrancei  aileeting,  aad  all 
renti  and  ehargea  payable  out  of  or  in 
le^eot  of  tbe  aame,  or  who  shall  not  be 
aeiiied  of  or  entitled  to,  in  law  or  equity, 
to  and  for  Ui  own  oie  and  benefit,  the  im- 
■Mdiate  revernoo  or  remainder  of  and 
in  lands,  tenement^  aad  hereditaments, 
leased  fonr  one,  two^  or  three  liTes,  or  for 
any  term  of  vean  delenninable  on  Htcs 
I  reserved  rent! 


i  rents,  ami  which  are  of  the 
Teariy  valve  of  SOOJL,  and  who  shall  not 
have  taken  and  snbaeribed  an  oath  stating 
the  natare  of  the  qualifying  estate.  The 
third  section  of  this  ststnte  imposes  a 
penalty  of  lOOt  1900  those  who  act  with- 
out having  taken  andsobseribed  theoadi, 
and  for  acting  without  being  qualified. 
The  ststnte,  however,  excepts  from  these 
proyioons  certain  oflidal  persons.  A 
^istice  of  the  peace  cannot  le«aiy  act 
after  he  has  cessed  to  be  qualified;  but 
it  is  not  neoesssry  that  he  should  oontiniie 
to  retain  the  saaM  qualification,  nor  will 
the  absence  of  a  qualification  render  his 
acts  absolutely  void. 

Justices  appointed  by  act  of  parliament 
er  by  the  king's  diailer  are  not  remove- 
aUe  except  formiseondnct,  but  theantho- 
ri^  of  a  justice  appointed  by  the  kuiA's 
Mmmisnon  may  be  determmed  at^e 
pUasure  of  the  crown,  either  directly  by 
writ  under  the  great  seal,  or  im^edly, 
by  making  out  a  new  oomnusrion,  fh>m 
which  his  name  is  omitted.  But  until 
notice  of  the  revocation  of  the  authority, 
or  publication  of  a  new  commission,  the 
acts  of  the  ex-justice  are  valid  in  law,  and 
the  warrant  <n  a  justice  remains  in  force 
until  it  be  executed,  although  he  die  be- 
fore its  execution.  Tlie  commission  is 
also  determined  by  the  death  of  the  king 
by  whom  it  was  issued;  but  now  by  6 
Anne,  c.  7,  §  8,  all  ofllces,  dvil  and  mill- 
taiy,  are  to  continue  for  six  months  after 
the  demise  of  the  crown,  nnkas  sooner 
determined. 

The  9  Geo.  IV.c  17,  repeals  the  sta- 


tales  which  imposed  the  tsking  thei 
ment  of  die  Lnd's  Supper  as  a  quafificih 
tion  for  office,  and  requires  the  foUowinsr 
declaration : — **  I,  AB,  do  solemnly  and 
sincerely,  in  the  presence  of  God,  profess, 
testify,  aad  declare  on  tiie  true  mith  of 
a  Christian,  that  I  will  never  exercise 
any  power,  aotiwrity,  or  inffaience  whodi  I 
may  poesen  by  virtue  of  the  oflkoe  of  jus- 
tice of  the  peace,  to  injure  or  weaken 
the  Protestant  church  as  it  is  by  law  e^ 
tablishedin  England,  or  to  disturb  tiie 
said  church,  or  the  bishops  and  dergy  of 
the  said  church,  in  the  nossession  of  anr 
rights  or  privileges  to  which  soeh  chnrea 
or  the  sud  bish^  or  clergy  are  or  may 
be  entiUed."    The  omisnon  to  subscribe 
this  declaration  does  not  subject  a  persoo 
acting  as  a  justice  of  the  peace  to  any 
penalty ;  the  statute  (§  5)  merely  rendera 
the  appdntment  Toid ;  and  whilst  the  jus- 
tice continues  in  the  exercise  of  his  oBce 
his  acts  are  not  either  void  or  voidable 
so  as  to  affect  the  rights  of  those  who  are 
not  privy  to  sndi  omission.    Permns  of 
the  Jewish  religion  have  tiberefore  in  a 
fiBw  instances  aicSed  as  county  magisMes. 
The  act  passed  in  1845  fbr  tiie  rdief  of 
persons  of  the  Jewish  rdigioo  applies  only 
to  offices  in  munidpal  boroo^is.  rJcwsT] 
Justices  of  the  peace,  when  flwy  are 
out  of  the  county,  &c  for  which  they  are 
appointed,  have  no  coerdve  power ;  but 
examinations,  recognisances,  and  infbr- 
mations  ^untarilT  taken  bdbre  them  in 
any  phMse  are  good.    But  by  28  Geo.  III. 
c  49,  justices  who  act  fbr  two  cr  more 
adjoining  counties  may  act  in  one  of 
those  counties  for  another  of  them;  and 
those  who  act  for  a  county  at  h|rge  may 
act  fbr  such  county  within  any  city,  towa« 
&c.  being  a  county  of  itself;  and  dtoated 
within,  surrounded  by,  or  adioming  to 
any  such  county  at  large ;  and  by  1  &  S 
Gea  lY.  c.  63,  a  similar  power  is  giyen 
to  county  justices  to  act  within  any  dtp, 
town,  &C.  baring  exdusive  jurisdictioii, 
fhongh  not  a  county  of  itself.    In  towna 
whi^  have  a  separate  quarter  sesskmsa 
under  the  Mnnidpal  Corporations  Aot^ 
the  county  justices  have  no  authority. 

Justices  of  the  peace  have  in  general 
no  authority  over  matters  arising  out  of 
the  district  for  which  they  are  appointed, 
but  they  may  seoore  the  pcnons  of  f ' 
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yfho  tre  charged,  before  theiii  with  felony 
or  hrtaeh  of  the  peace;  and  by  the  Ma- 
akipBl  Corpontioiia  A^  $  111,  in  every 
boreagli  to  which  the  king  does  not  grant 
s  separate  ooort  of  qDarter-aearions  the 
jastices  of  the  county  witiun  which  such 
boroogh  is  aitoated  are  to  exercise  in  it 
the  same  jurisdiction  as  in  any  other  part 
of  fhecoanty. 

By  S4  Geow  III.  e.  55,  if  any  person 
^amst  whom  a  warrant  is  issaed  escape, 
00  into,  reade,  or  be  in  any  other  coonty, 
&C.  oat  of  the  jnriadiction  of  the  jnstioe 
granting  the  warrant,  any  jostioe  of  the 
county,  Sec  where  snch  penon  escapes, 
AcL,  opoo  proof  on  oath  of  the  hiud- 
writing  of  tke  jostioe  granting  the  war^ 
rant,  is  to  indorse  his  name  thereon, 
winch  will  be  a  snffident  anthority  to 
execote  the  warrant  in  such  other  jnris- 
dietiGn,  aad  cany  the  oflftmier  before  the 
jostioe  who  indoned  the  warrant,  or  some 
other  jostioe  of  the  coonty,  &c.  where  it 
was  indoTBed.  Sommonses  and  warrants 
iSBoed  by  boroogh  justices,  appointed 
aader  the  pnmsionB  of  the  Mnnicipal 
Corpontioos  Act,  in  a  matter  within  their 
j«ris£ctioD,  may  be  executed  at  any  place 
^Hthin  the  coonty  in  which  the  borough 
is  sitaatedy  or  at  any  place  witiiin  seven 
niks  of  such  boroogh,  without  being 
backed.     [Coivstaiilb,  p.  614.1 

Thejnoicial  anthority  of  a  justice  oat 
of  sessions  is  hoKk  dvil  and  criminal — 
dvii,  where  he  is  aothorized  by  statute  to 
adjudicate  between  master  and  servant, 
or  to  enforce  the  payment  of  rates,  &c., 
or  the  observance  of  the  relations  of 
friendly  sodeties,  &c.;  crimmal,  where 
he  reijoires  surety  of  the  peace  or  a 
recngmwmee  for  the  peace  or  for  good 
behavioor,  or  where  he  acts  in  the 
smresmoD  of  riots,  or  where  he  acts 
with  sommaiy  power  to  dedde  upon 
the  soilt  or  unocence  of  the  party  ac- 
cased,  aoeordinff  to  the  view  which 
he  may  take  of  the  evidence,  and  to 
ftonish  the  offender.  (See  Law,  Cri- 
wtvfAL,  for  a  nodce  of  offences  pnntehable 
00  sommary  convicdon,  and  for  some 
remarks  on  the  sobject  of  summair  im- 
iminnent)  But  aU  proceedings  bemre 
jostices,  wbetfaer  dvil  or  criminal,  if  re- 
moved into  the  Queen's  Bench,  are  there 
treated  as  bekngbg  to  the  crown  dde  i^ 
the.coort. 


Where  a  statute  empowers  justices  to 
hear  and  determine  an  offence  in  a  sum- 
mary wav,  it  is  implied  that  the  party  be 
first  dted  to  appear,  so  that  he  may  have 
an  opjwrtuni^  of  being  heard,  and  of 
answering  for  himself;  and  to  proceed 
against  an  offender  without  causing  him 
to  be  summoned  is  a  misdemeanor.  A 
statute  authorising  justices  to  require  any 
person  to  take  tbe  oath  of  allegiance, 
or  to  do  some  other  specific  act,  im- 
pliedly gives  them  power  to  issue  their 
precept  requiring  the  attendance  of  the 

Upon  the  hearing  of  informations  and 
in  other  preliminaiy  proceedings  before 
justices  out  of  sessions,  neither  the  pri- 
soner on  the  one  hand,  nor  the  prosecutor 
on  the  other,  can  claim  as  of  right,  and 
against  the  will  of  the  justices,  to  have  a 
legal  adviser  present,  except,  it  would 
seem,  in  cases  in  which  the  deposition 
may  by  some  statutory  provisions  be 
made  evidence  against  the  accused  upon 
his  trial  for  the  o^nce  in  the  event  of 
the  death  of  the  witness.  In  practice^ 
however,  both  counsel  and  attomevs  are 
generally  admitted  as  a  matter  of  cour- 
tesy to  advise  and  protect  the  interest  of 
prisoners.  Every  penon  has  a  ri^ht  to 
be  present  before  a  Justice,  acting^  m  hia 
judicial  capacity.  But  al^ough  in  such 
a  case  counsel  or  attorneys,  or  any  third 
persons,  are  at  liberty  to  attend,  they 
could  not  formerly  clami  to  be  heard  on 
behalfof  their  clients;  the  justices  might 
refose  to  hear  them,  or  to  allow  them  to 
interfere  with  the  proceedings.  But  now, 
by  6  &  7  Wm.  IV.  a  114,  in  all  cases  of 
summary  conviction,  persons  accused  are 
to  be  admitted  to  make  their  full  answer 
and  defence,  and  to  have  aU  witnesses 
examined  and  cross-examined  by  counsel 
or  attorney.  In  all  cases  where  justices 
are  directed  to  take  examinations  or 
evidence,  it  will  be  implied  that  the 
examination  or  evidence  is  to  be  taken 
under  the  sanction  of  an  oath  or  solemn 
affirmation. 

Statutes  frequently  empower  justices  to 
award  damages  to  an  injured  party,  as  in 
cases  of  assault,  or  malidous  ixguries  to 
property. 

Where  a  complaint  is  made  before  a 
justice,  and  a  summons  or  warrant  itsoeBy 
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the  justice  npon  hearing  and  determining 
the  matter  may  award  costs  to  either 
party,  and  enforce  the  payment  of  such 
costs. 

Justices  ooght  not  to  exercise  their 
fonctions  in  cases  in  which  they  are 
themseWes  the  persons  injared.  They 
should  caose  the  offenders  to  be  taken 
before  other  justices,  or,  if  present,  should 
desire  their  aid.  In  all  cases  which  a 
justice  may  hear  and  determine  out  of 
sessions  uponJiis  own  view,  or  upon  the 
oonfession  of  the  party,  or  upon  oath  of 
witnesses,  he  ought  to  make  a  record  on 
parchment  under  his  hand  of  all  the  pro- 
ceeding and  proo&,  which  record  should 
in  the  case  of  summary  convictions  be 
returned  to  the  next  sessions  and  there 
filed. 

By  27  Geo.  II.  c.  20,  in  all  cases  where 
a  justice  is  required  to  issue  a  warrant 
for  the  levying  of  any  penalty  inflicted, 
or  any  sum  of  money  directed  to  be  paid, 
by  any  statute,  the  justice  granting  the 
warrant  is  empowered  therein  to  order 
and  direct  the  goods  distrained  to  be  sold 
within  a  certain  time,  to  be  limited  in 
such  case  (so  as  such  time  be  not  less 
than  four  days,  or  more  than  eight  days), 
unless  such  penalty,  or  sum  of  money, 
with  reasonable  charges  of  taking,  keep- 
ing, and  selling  the  distress,  be  sooner 
paid. 

When  justices  refuse  to  hear  a  com- 
plaint over  which  thev  have  jurisdiction, 
or  to  perform  any  other  duty  which  the 
law  imposes  on  them,  the  party  a^;rieved 
by  such  refusal  may  apply  to  the  Court  of 
King's  Bench  for  a  wnt  of  mandamus,  a 
process  by  which  the  king  requires  the 
party  to  whom  it  is  addr^sed  to  do  the 
thing  required  or  to  show  cause  why  it  is 
not  done.  If  no  sufficient  excuse  be  re- 
tnmed,  a  peremptory  mandamus  issues, 
by  which  the  party  is  commanded  abso- 
lutely to  do  the  thing  required.  But  as 
justices  have  no  indemnity  in  respect  of 
their  acts  because  done  in  obedience  to  a 
mandamus,  this  process  is  not  granted 
where  there  is  anything  like  a  reasonable 
doubt  of  the  justice's  authority  to  do  the 
required  act 

Justices  of  the  peace  are  strongly  pro- 
'*Krted  by  the  law  in  the  execution  of  their 

>ce.    Opprobrious  words  which  would 


not  subject  the  soaker  to  any  proceeding, 
civil  or  criminal,  if  uttered  under  other 
circumstances,  yet  if  spoken  of  a  justice 
whilst  actually  engaged  in  his  official 
duties,  may  be  made  the  subject  of  an 
action  or  of  an  indictment;  or  if  spoken 
in  the  presence  of  the  justice,  may  be 
punished  by  commitment  to  prison,  as  for 
a  contempt  of  court;  this  commitment 
however  must  be  by  a  written  warrant 

Where  a  justice  of  the  peace  acting  in 
or  out  of  sessions  acts  judicially  in  a  mat- 
ter over  which  he  has  jurisdiction,  and 
does  not  exceed  his  jurisdiction,  he  is  not 
liable  to  an  action,  however  erroneous 
his  decinon  may  be ;  nor  will  even  ex- 
press malice  or  corruption  entiUe  a  party 
aggrieved  by  such  decisicm  to  an^r  remedj 
by  action:  the  delinquent  magistrate  is 
answerable  only  to  the  crown  as  for  an 
offence  committed  against  the  public. 
Where  the  justice  has  no  jurisdiction,  or 
exceeds  his  jurisdiction,  or  having  juris- 
diction deviates  from  the  prescribed 
legal  form  to  an  extent  whidi  renders 
the  proceedings  void,  or  where  a  convic- 
tion under  which  the  justice  has  granted 
a  warrant  is  set  aside  b^  a  superior  court, 
an  action  will  lie  against  the  justice  to 
recover  damages  in  respect  of  any  dis- 
tress, imprisonment,  or  other  injury 
which  may  have  resulted  from  his  acts, 
though  done  without  malice  or  other  im« 
proper  motive.  But  even  in  these  cases* 
if  tiie  justice  has  acted  bona  Jide  in  his 
magisterial  capacity,  if  he  has  intended 
to  act  within  his  jurisdiction,  though  by 
mistake  he  may  have  exceeded  it,  and  not 
acted  within  the  strict  line  of  his  duty, 
and  also  in  cases  where  a  justice  h^s 
acted  or  intended  to  act  in  the  execution 
of  his  ministerial  duties,  he  is  entitied  to 
the  protection  of  several  important  statu- 
tory regulations. 

No  action  can  be  brought  agunst  a 
justice  of  the  peace  for  anytiiing  done  by 
him  in  the  execution  of  his  office  without 
one  calendar  month's  previous  notice  in 
writing,  specifying  the  cause  of  the  in- 
tended action,  wi£n  which  period  of  one 
month  the  justice  may  tender  amends  to 
the  party  complaining,  which  will  be  a 

I  bar  to  the  action,  if  refused  and  found  to 
be  sufficient  by  the  jury.  Nor  can  any 
such  action  be  maintained  unless  it  be 
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commeooed  within  six  calendar  months 
sfter  the  committing  of  the  act  oomplfuned 
a^  nor  nnless  it  be  brought  or  laid  in  the 
eonntj  in  which  the  act  was  committed. 
Hie  defendant  in  such  action  may,  under 
the  general  issue,  t.  e.  a  plea  simply  de- 
nying the  alleged  trespass,  &c.,  ^ye  in 
evidence  any  matter  of  justification  or 
excuse  without  being  bound,  as  other  de- 
fendants are,  to  select  one  particular  line 
of  defence,  and  set  that  defence  with  pre- 
cision upon  the  record  in  the  shape  of  a 
special  plea.  When  the  plaintiff  in  such 
action  obtains  a  verdict,  and  the  judge 
certifies  that  the  injury  for  which  the  ac- 
tion is  brought  was  wilful  and  malicious, 
the  plaintiff  will  be  entitied  to  double 
eosts  of  suit. 

Where  the  action  is  brought  on  account 
of  any  conyiction  which  may  haye  been 
ooaslied,  and  cannot  therefore  be  pro- 
duced as  a  justification  of  the  consec|uent 
distress  or  imprisonment,  the  plaintiff  is 
disabled,  by  43  Geo.  III.  c  141,  from  re- 
ooyering  more  than  2d,  damages,  or  any 
costs  of  suit,  unless  it  be  expressly  al- 
lied in  the  declaration  that  the  acts 
complained  of  were  done  maliciously  and 
without  any  reasonable  or  probable  cause. 

When  a  justice  acts  with  partial,  cor- 
mpt,  or  malidous  motives,  he  is  guilty  of 
a  misdemeanor,  for  which  he  may  be 
indicted,  and  in  a  clear  case  of  miscon- 
duct the  Court  of  Queen's  Bench,  which 
exercises  a  general  superintendence  oyer 
tike  conduct  of  those  to  whom  the  admi- 
nistration of  the  criminal  law  of  the 
country  is  intrusted,  will,  if  the  applica- 
tion be  made  irithout  dela^,  give  leave  to 
fiif  a  criminal  information.  But  the 
court  will  consider,  not  whether  the  act 
complained  of  be  strictly  right  or  not,  but 
whetiier  it  proceeded  from  unjust,  op- 
pressiye,  or  corrupt  motives,  among 
which  motives  fear  and  fiivour  are  both 
included.  If  the  affidavits  filed  in  sup- 
port of  the  application  disclose  nothing 
which  may  not  be  attributable  to  mere 
error  or  mistake,  the  court  will  not  even 
call  upon  the  justice  to  show  cause  why 
a  criminal  information  should  not  he 
filed  llie  court  will  not  entertain  a 
motion  for  a  criminal  information  against 
a  justice  of  the  peace,  unless  notice  of  the 
iatendfid  application  have  been  given  in 


sufficient  time  to  enable  him,  if  he  thinks 
proper,  to  meet  the  charge  in  tiie  first  in- 
stance by  opposmg  the  granting  of  the 
rule  to  show  cause. 

The  proceedings  after  an  information 
has  been  filed,  or  an  indictment  found 
a^inst  justices  of  the  peace  for  criminfd 
misconduct,  are  the  same  as  in  other 
cases  of  misdemeanor.  If  the  defendant 
suffer  judc;ment  by  default,  or  is  found 
guilty^  by  the  verdict  of  a  jury,  tiie  punish- 
ment is  by  fine  or  imprisonment,  or  both ; 
after  which  an  application  may  be  made 
to  the  lord  chancellor  to  exclude  him 
from  the  commission ;  and  when  affida- 
vits are  filed  in  the  Queen's  Bench  im- 
peaching the  conduct  of  justices  of  the 
peace,  such  affidavits  are  frequentiy  di- 
rected by  the  court  to  he  laid  before  the 
chancellor,  to  enable  him  to  judge  whe- 
ther such  persons  ought  to  remain  in  the 
commission. 

The  institution  o^  justices  of  the  peace 
has  heen  adopted  in  most  of  the  British 
colonies,  and  has  with  some  modifications 
been  retained  in  the  United  States  of 
America.  A  great  deal  of  the  vitality  of 
the  English  social  system  is  owing  to  the 
number  of  persons  in  nearly  every  rank  of 
life  who  are  called  into  activity  and  em- 
ployed in  the  functions  of  provincial  or 
local  administration,  instead  of  the  various 
duties  which  they  discharge  being  pei^ 
formed  by  paid  officers  appointed  by  the 
central  government,  as  in  most  European 
countries.  [Department.]  There  are 
no  doubt  some  disadvantages  in  the  Eng- 
lish system,  but  on  the  whole  they  are 
more  than  counterbalanced  by  the  pecu- 
liar benefits  which  are  inherent  m  it 
We  have  already  stipendiary  magistrates 
who  have  received  a  legal  education,  and 
a  still  more  numerous  body  of  unpaid 
justices  of  the  peace  many  of  whom  have 
not  had  this  advantage,  but  the  unpaid  and 
unprofessional  justices  of  the  peace,  ge- 
nerally speaking,  decide  upon  most  of 
the  matters  which  come  before  them 
quite  as  salis&ctorily  as  the  stipendiary 
professional  magistrates,  and  considering 
that  the  unpaid  justices  are  by  far  the 
most  numerous  class,  complaints  c^  thdr 
administration  are  far  less  frequent  thyTi 
might  be  expected. 
i  ,A  parliamentary  paper  was  issoed  in 
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1831  whidi  showed  the  number  of  ju- 
tices  of  Ihe  peace  fbr  ooanties  who  liad 
qualified  in  England  and  Wales.  The 
total  nmnber  was  4842,  namely,  4380  in 
England  and  512  in  Wales.  The  num- 
ber of  clergymen  who  had  qualified  as 
JuBtioes  was  1090  in  England  and  143  in 
Wales.  In  Derbyshire  and  Sussex  there 
was  not  one  clerical  magistrate.  [Clebot, 
p.  620.1 

JUSTICIAR  OP  SCOTLAND.  The 
earliest  individual  in  this  hig^  oflkoe 
which  extant  records  name  seems  to  be 
Geoffrey  de  Maleville  of  Malerille,  temp. 
ILBCalcIV. 

The  term  "  Scotland''  was  then  less 
CKtensiye  in  its  application  than  at  pre- 
sent: it  designated,  properly  speakmg, 
not  the  whole  territory  of  the  realm,  but 
that  part  only  which  lay  north  of  the 
Forth,  or  SooUsea,  as  it  was  called ;  and 
accordingly,  contemponuy  with  Male- 
rille there  was  another  justiciar,  David 
Olifiud,  justiciar  of  Lothian,  that  is  to 
say,  the  territory  south  of  the  Forth,  ex- 
oeptbg  the  distinct  of  Galloway,  which 
had  long  its  own  peculiar  laws  and  cus- 
toms. About  the  middle  of  the  thirteenth 
oentiuy,  however,  Galloway  too  had  its 

Justiciar,  so  at  this  time  there  were  three 
usticiars  in  the  realm  of  Scotland— a  jus- 
ticiar of  Galloway,  a  justiciar  of  Lothian, 
and  a  justiciar  of  Scotland  strictlv  so 
called.  Thev  were  all  probably  of  co- 
ordinate authority:  each,  next  to  the 
long,  supreme  in  his  district;  but  the 
district  of  the  last  was  the  most  exten- 
sive, and  contained  the  metropolis  of  the 
kingdom.  The  justiciars  of  Scotland 
were  accordingly  the  most  oon^icuous 
men  of  the  time :— the  Comyns,  earls  of 
Buchan;  the  Mac  Dufis,  earls  of  Fife; 
Melville ;  and  Sir  Alan  Durward.  This 
last  had  an  eye  to  the  crown  itself;  for 
having  married  the  iHe^^timate  daughter 
of  King  Alexander  II.,  he  gained  over 
the  chancellor  to  move  in  council  her 
legitimation,  and  that,  on  failure  of  issue 
of  the  king's  body,  she  and  her  heirs 
might  inherit  her  fitther's  throne.  But 
the  king  conceived  so  great  a  displeasure 
at  this,  that  he  immMiately  turned  the 
chancellor  out  of  office,  and  soon  after- 
wards the  justiciar  also.  The  proud  I 
durward  removed  to  England,  joined 


Kin^  Henry  III.  in  France,  and  served 
in  his  army,  till  in  a  few  years  he  wa% 
by  the  influence  of  the  En^Jush  king,  re- 
stored to  his  office  of  justiciar,  whence  he 
was  displaced  only  by  the  more  powerful 
Comjrn.  The  incident  in  Dnrward's  liA 
to  which  we  have  just  alluded  was  not 
singular :  the  justiciar  was  caput  UgU  ef 
miSHa,  at  the  head  both  of  tne  law  and 
also  of  the  military  force  of  the  kin^^om, 
and  repeated  instances  occur  in  early 
times  of  their  militaiy  prowess  as  well  ea 
judicial  firmness. 

The  death  of  King  Alexander  III.  left 
the  crown  open  to  a  competition  which 
allowed  Edward  I.  of  England  to  invade 
the  kinfldom.  In  1292  the  English  Court 
of  Kin^s  Bench  sat  for  some  time  in  Box- 
burgh  :  and  in  1296  Sir  William  Ormee- 
by,  a  justice  of  the  Common  Pleas  and 
justice  in  eyre  in  Ensland,  was  coosti- 
tntedt  by  Eaward,  lord  justiciar  of  So<^ 
land.  This  appointment  was  of  diott 
duration;  but  m  1305  Edward, having 
a^ain  put  down  the  Scots,  distributed  the 
kingdom  into  four  districts,  and  con^ti* 
tuted  for  each  district  two  justices  (an 
Englishman  and  a  Scotchman),  in  the 
nature  of  the  English  justices  of  assise— 
with  a  view  to  put  the  whole  island  under 
one  and  the  same  judidal  system.  Ed- 
ward's eariy  death  however  rendered  the 
scheme  abortive ;  and  Gallowav  had  soon 
its  own  laws,  and  Lothian  and  Scotland 
their  jostidars  as  before,  with  this  differ^ 
ence,  that  the  metropolis  of  the  kingdom 
was  now  shifting  southwards  to  Edin- 
burgh, and  the  term  Scotland,  in  its  strict 
acceptation,  had  given  place  to  the  appel- 
lation **  north  of  the  Forth."  Sir  Huffh 
de  Efflinton,  justiciar  of  Lothian  in'the 
middle  of  the  fourteenth  century,  and  dis- 
tinguished for  his  poetical  genius,  wae 
now  therefore  «'  Hugh  of  tiie  Awl  Kyal,'* 
or  of  the  royal  pab!oe;  and  towards  the 
end  of  the  next  century  Andrew  lord 
Gray  was  advanced  fh»m  the  situation  of 
justiciar  north  of  Forth  to  that  of  jus- 
ticiar south  of  Forth.  He  continued  in 
this  place  with  approbation  for  eleven 
years,  and  died  but  a  few  months  before 
the  calamitous  affiur  of  Flodden. 

On  this  event,  whidi  happened  in  the 
beginninff  of  the  sixteenth  century,  the 
office  of  lord  justiciar,  or,  as  he  was  now 
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s^led,  jHtke-geDenl  (in  OGntndistiiio- 
tion  to  the  spedal  jnsdciars,  now  fre- 
qnesdj  appomted  as  well  ibr  particiilar 
trials  as  »r  particular  places  and  dis- 
trict), came  into  the  noble  fiuouly  of 
Ajgyft,  where  it  was  hereditary  for  a 
ce&lBLiy,  and  oomprehended  at  once  the 
entire  kingdom.  The  High  €k>art  of 
Jnsticiarj  dien  also  began  to  be  settled  at 
Eduhnrg^  and  the  regolar  series  of  its 
reooid8»  or  books  of  adioarDal,  to  com- 
mence. It  was  at  this  tune  also  that  the 
Conzt  of  SesBon  was  erected  byecdesi- 
astical  iniinanr^^  Varioos  attempts  had 
been  made  l^^  the  clergy  in  former  reigns 
to  establish  such  a  court  In  1425  the 
first "  Court  of  the  Session''  was  instituted 
imder  the  infloenoe  of  Wardlaw,  bishop 
of  Sl  Andrew's  and  founder  of  the  um- 
Tefsity  there;  but  immediately  on  his 
death,  which  happened  soon  after,  it 
drooped  and  esptred.  In  1468  Bishq^ 
SiMweswood,  the  lung's  secretary,  tried  to 
reriTC  it;  mid  about  thirty  years  after, 
Elpfain^DDe,  bishop  of  Aberdeen,  did  so 
Bkewiae.  In  1494  however  the  latter 
tnnded,  or  rather  re-fbonded,  the  unirer- 
siiy  of  Aberdeen,  and  had  interest  enough 
to  get  an  act  passed  in  narliament  to  en- 
force in  all  ihe  courts  of  the  kingdom  the 
stody  and  practice  of  the  Roman  laws ; 
andm  1503  the  **  Court  of  Daily  Council" 
was  established.  This  court  had  a  more 
extensive  jurisdiction  than  the  former : 
it  was  uoirersal,  being  instituted  to  decide 
all  manner  of  sununonses  in  dvil  matters, 
complaints,  and  causes,  diuly  as  they  hap- 
pened to  occur ;  and  it  was  calculated  to 
be  permanent.  But  the  present  was  not 
an  opportunity  to  be  lost ;  and  accordingly, 
in  the  minority  of  King  James  V.  and 
while  the  nation  was  we^ened  and  dis- 
tracted by  the  loss  at  Flodden,  the  Court 
of  Session  was  established  under  the  lord 
chancellor,  and  with  a  majori^  of  eocle- 
iiastics  both  on  its  bench  and  at  its  bar. 
The  consequence  was,  that  from  that  day 
fitrward  the  Court  of  Justiciary  declined ; 
its  ctvil  jurisdiction  ceased,  being  en- 
mased  by  the  Court  of  Seadon ;  and  the 
totter  became  in  its  place  the  supreme 
court  of  tibe  kingdom.  The  Belbrmation 
effected  a  change  in  the  composition  of 
the  Court  of  Session,  but  not  much  in  its 
poritioa  or  powers;  and  in  1672  an  act 


was  passed  in  pariiament  oonstitnting  • 
oertam  number  of  the  judges,  or  lords  of 
sesnon,  judges  of  justiciary  under  the 
justice-general  and^Dstioe  clerk,  who  waff 
now  made  vioe-prendent  of  the  Court  of 
Justiciary. 

Nothing  else  of  consequence  touching 
the  constitution  of  the  court  occurred  tifl 
lately,  when,  by  1  Wm.  IV.  c  69,  sec. 
1 8,  the  office  of  lord  jtistioe-general,  wluch 
had  become  in  a  manner  a  perfect  sine- 
cure, was  appmnted  to  devolve  on  and 
remain  with  the  office  of  lord  president 
of  the  Court  of  Session,  who  should  per- 
form the  duties  thereof  as  presiding  judge 
in  the  Court  of  Justidary ;  the  e&ct  of 
which  enactment  is  to  place  the  lord  jn^ 
tice-jg^eral  again  at  the  head  of  the  ad- 
ministration Sf  the  law;  and  thus,  by  a 
singular  revolution,  restore  him,  after  the 
elapse  of  300  vears,  to  his  former  situation 
of  lord  chief-jostioe  of  Scotland.  On  the 
deadi,  in  1836,  of  the  tote  Duke  of  Mont- 
rose,  who  was  lord  justice-general,  the 
office  devolved  on  Mr.  Hope,  who  was 
then  lord  president  of  the  Coiirt  ol[  Sci^ 
lion, 

JUSTICIARY,  CHIEF,  an  office  of 
high  importance  in  the  earlv  history  of 
the  English  judicial  system.  It  originated 
in  a  separatum  of  the  Amotions  of  the 
Grand  Seneschal,  an  officer  who  ranked 
the  first  in  dignity  in  the  state  after  the 
kin^,  and  who  had  dvil  and  mUitaiy 
jurisdiction.  The  corre^onding  modern 
tiUe  for  the  Grand  Seneschal  to  Uord 
High  Steward.  [STEWiiBD,  Lobd  HighJ 
The  office  of  Grand  Seneschal  was  made 
hereditary  shortly  after  the  Norman  con- 
quest, and  it  became  expedient  to  asrign 
to  others  the  active  duties.  The  judicial 
fimctions  of  the  Grand  Seneschal  were 
transferred  to  an  officer  who  was  styled 
the  High  or  Chief  Josticiary.  He  pre- 
sided iu  the  king's  court  and  in  the  ex- 
chequer, and  hto  authority  extended  over 
all  other  courts.  He  was  ex-officio  r»* 
gent  of  ihe  kingdom  in  the  king's  ab- 
sence. Writs  ran  in  hto  name  and  wert 
tested  by  him.  The  tost  who  hdd  tiie 
office  and  bore  the  tiUe  of  Capitalto  Justir 
tiarius  Anglise  was  Philip  Basset,  temfu 
Henry  III.  In  tiie52ndHenry  III.  Robert 
de  Bruis  was  the  first  who  was  appointed 
Capitalto  Joatitiarins  ad  pladta  ooiam 
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Rege  tenenda,  i,e,  chief-iostice  of  the 
King's  Bench.    (For  an  elaborate  notioe 
of  the  office  of  Chief  Jnsticiary  see  Pic- 
torial Hist.  4  England,  i.  567.) 
JUSTIFIABLE  HOMICIDE.  [MuB- 

DER.1 

JUSTINIAN'S  LEGISLATION. 
Justinian,  soon  after  ascending  the  throne, 
instmcted  (Feb.  a.d.  528)  a  commission 
consisting  of  Joannes  and  nine  other  per> 
sons,  among  whom  were  Tribonian  or 
Tribonian,  and  Theophilos,  to  make  a 
general  compilation  of  the  best  and  most 
useful  laws,  or  *'  constitutions,"  which 
had  been  promulgated  b^  the  emperors 
Ins  predecessors,  beginning  Anom  Ha- 
drian's Perpetual  Edict  down  to  his  own 
time.  [CoNSTiTOTiONs,  Romam  ;  Equitt, 
i.  pp.  844-5.]  Partial  compilations  had 
been  made  in  the  time  of  Constantine  by 

Eivate  individuals,  Gregorianus  and 
ermogenianus,  of  which  only  fragments 
remain,  and  a  more  complete  compilation 
was  made  under  Theodosius  II.  [Theo- 
D08IAN  Code.]  All  these  were  now 
merged  in  the  new  code  of  Justinian.  A 
remarkable  difference  of  style  and  man- 
ner is  observable  between  the  older  con- 
ititutions  issued  before  Constantine  and 
those  promulgated  afterwards.  The  for- 
mer, being  issued  at  Rome  and  fitmied 
upon  the  decisions,  or  *'responsa,"  of 
learned  jurists,  are  dear,  sententious,  and 
elegant :   the  latter,  which  were  promul- 

Sted  chiefly  at  Constantinople  in  the 
&y  of  the  Koman  language,  are  verbose 
and  rhetorical.  Joannes  and  his  nine  as- 
sociates completed  their  task  in  fourteen 
months,  and  the  new  code,  having  re- 
ceived the  imperial  sanction,  was  pub- 
lished in  April,  A.D.  529.  A  few  years 
after,  Justinian,  by  the  advice  of  IVibo- 
nian,  ordered  a  revision  of  his  code  to  be 
made  by  Tribonian  and  four  others. 
These  commissioners  suppressed  several 
laws,  as  either  useless  or  inconsistent  with 
present  usage,  and  added  many  constitu- 
tions which  the  emperor  had  been  pro- 
mulgating in  the  mean  time,  as  well  as 
fifty  decisions  on  intricate  points  of  law. 
The  code  thus  revised  was  published  in 
December  of  the  year  534,  under  the  title 
of  <  Codex  Justinianeus  Repetitse  Pra:- 
lectionis,'  and  thenceibrth  had  the  force 
of  law. 


The  Code  is  divided  into  twelve  books ; 
every  book  is  subdivided  into  tides,  and 
each  titie  into  heads  which  are  numbered 
1,  2,  3,  and  so  on.  Book  i.  treats  of  the 
Catholic  foith,  defines  its  creed  agreeably 
to  the  first  four  general  councils,  and 
forbids  public  disputations  on  dogmas;  it 
then  treats  of  the  rights,  privil^es,  and 
discipline  of  bishops  and  other  ecclesiasti- 
cal persons ;  next  of  heretics,  Samaritans^ 
Jews,  apostates,  &c^  against  whom  it 
contains  several  pensi  enactments ;  after 
which  the  book  proceeds  to  speak  of  the 
laws,  and  their  different  kinds,  and  lastly 
of  the  magistrates.  Book  ii.  treats  of  the 
forms  to  be  observed  in  commencing  a 
suit;  then  of  restitution,  compromises, 
sureties,  and  lasUy,  of  the  oatn  of  ca- 
lumny.* Book  iii.  treats  of  judicia  and 
jndice8,and  judicial  proceedings  ^nerally ; 
of  holidays,  of  the  various  junsdictions* 
of  inofficious  (inofficiosa)  testaments  and 
donations,  of  inheritances,  of  the  Lex 
Aquilia,  of  mixed  actions,  of  actions  for 
crimes  committed  by  sUves,  of  gaming, 
of  burying-places  and  fbneral  expenses. 
Book  iv.  be^ns  with  the  explanation  of 
personal  actions  which  are  founded  on 
loan  and  other  causes;  of  obligationesand 
actions,  with  their  effect  in  relation  to 
heirs  and  other  persons  bound  by  them  ; 
of  testimony  and  written  evidence;  of* 
things  borrowed  for  use;  of  contract  by 
pledge,  and  the  personal  action  thereon ; 
of  compensation,  interest,  deposit,  man- 
date, partnership,  buying  and  selling 
permutation,  hiring,  and  emphjrtentie 
contracts.  Book  v.  treats  of  betrothment, 
gifts  in  contemplation  of  marriage,  of 
marria^^  women's  portions  (dos),  and 
the  action  that  lies  for  the  recovery  of 
the  dos,  of  gifts  between  husband  and 
wife,  of  estates  given  in  dos,  of  alimooT, 
of  concubiaes,  natural  children,  and  toe 
process  of  legitimation.  It  next  treats  of 
guardianship  (tutela),  of  the  administra- 
tion by  tutors,  and  of  the  alienation  of 
minors*  estates.  Book  vi.  treats  of  slaves* 
and  freedmen,  and  the  rights  of  their  pa- 
trons ;  then  it  explains  at  large  the  Pn^ 
torian  possession  called  "Bonorum  poe- 


*  Muiy  of  the  tenu  here  uted  are  terns  of 
Roman  law,  and  aa  auch  do  not  admit  of  tnaali^ 
tion  by  eqniTalent  EogUah  tenaa. 
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after  which  it  expounds  the 
whole  matter  of  testaments,  as  institutions 
and  substitutions  of  heirs,  pretentions  and 
dinnheritings,  dischiiming  of  inheritance, 
the  <^)eninff  of  wills,  of  coidicils,  legacies, 
and  fiduciary  bequests,  and  lastly  of 
succession  to  the  propertjr  of  intestates. 
Book  yiL  treats  of  manumissions ;  after- 
wards of  matters  relating  to  preserip- 
lion,  of  judgments  (sententis)  and  appeals, 
of  the  cession  of  estate  or  ^oods,  of  the 
seizure  of  goods,  of  the  priyileges  of  the 
exchequer  (fiscus),  and  the  rerocation  of 
alienations  made  to  defhiud  creditors. 
Book  viiL  begins  with  interdicts :  it  then 
treats  of  pledges  and  pawns,  of  stipula- 
tions, novations,  delegations,  &c  It 
treats  next  of  the  paternal  power,  of  the 
emandnation  of  children,  and  their  in- 
gratitude ;  it  then  explains  what  is  meant 
by  custom  (consuetude) ;  it  next  speaks 
of  gifts  (douationes  mortis  causft,  &c.) 
and  their  various  kinds  j  and  lastly,  of 
taking  away  the  penalties  of  celibacy. 
Book  ix.  treats  of  crimes,  criminal  judg- 
ments and  punishments.  Book  x.  treats  of 
the  rights  and  prerogative  of  the  fiscus,  of 
vacant  goods,  of  treasure  found  (treasure 
trove),  de  Annonis  et  tributis ;  of  the  de- 
euriones  and  their  office ;  of  domicile, 
of  public  offices  and  exemption  from 
them,  and  of  the  various  kinds  of  public 
offices  and  functions  appertaining  to  them. 
Book  xi.  treats  of  the  rights  common  to 
the  city  of  Rome  and  municipal  towns, 
corporate  bodies  and  communities,  and 
a  ^reat  variety  of  other  matter.  Book 
xii.  continues  the  same  subject,  ex- 
plaining the  riffht  of  dties  as  to  having 
offices  civil  and  military,  and  also  as  to 
having  functionaries  fbr  the  execution  of 
jud^ents  and  the  orders  of  magistrates. 
This  enumeration  gives  a  general,  though 
Terjr  imperfect  view  of  the  contents  of  tibe 
Justinian  Code. 

The  learned  Gothofredus,  in  his  Prole- 
gomena to  his  edition  of  the  Theodosian 
code,  observes  that  Tribonian  and  his  as- 
sociates have  been  guilty  of  several  fiiults 
in  the  compilation  of  the  Code;  that  the 
order  observed  in  the  succession  of  the 
titles  is  conftised,  that  some  of  the  laws 
have  been  mutilated  and  have  been  ren- 
dered obscure,  that  sometimes  a  law  has 
been  divided  into  two^  and  at  other  times 
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two  have  been  reduced  to  one ;  that  laws 
have  been  attribtited  to  emperors  who 
were  not  the  authors  of  them,  or  had 
given  contrary  decisions;  all  which 
would  be  still  more  injurious  to  the  study 
of  the  Roman  law,  if  we  had  not  the 
Theodosian  code,  which  is  of  great  use 
towards  rightiy  understanding  many  parts 
of  the  code  of  Justinian. 

In  the  year  following  the  publication 
of  the  first  edition  of  his  Code,  Justinian 
undertook  a  much  greater  and  more  im- 
portant work ;  to  extract  the  chief  rules 
of  law  contained  in  the  writings  of  the 
Roman  Jurisconsulti.  In  the  course  of 
centuries,  under  the  republic  and  the  em- 
pire, many  thousand  volumes  had  been 
filled  with  the  learned  lucubrations  of 
the  jurisconsults,  which,  as  Gibbon  ob- 
serves, *  no  fortune  could  purchase,  and 
no  capacity  could  digest'  The  juris- 
consults since  the  time  of  Augustus  had 
been  divided  into  opposite  sdiools,  and 
thus  conflicting  opinions  were  often 
produced,  which  only  served  to  puzzle 
those  who  had  to  decide  what  was  law. 
To  put  order  into  this  chaos,  was 
the  object  of  Justinian.  In  December, 
530,  he  commissioned  seventeen  lawyers, 
with  Tribonian  at  their  head,  with  full  au- 
thority to  select  fh>m  the  works  of  their 
predecessors  what  they  should  consider 
the  best  authorities.  They  chose  about 
forty  out  of  Tribonian's  library,  most  of 
them  jurisconsults  who  had  lived  durinff 
that  period  of  the  empire  which  elapsed 
fl'om  Hadrian  to  the  death  of  Alexander 
Severus.  From  the  works  of  these 
writers,  said  to  have  amounted  to  two 
thousand  treatises,  the  commission  ap- 
pointed by  Justinian  was  to  extract  and 
compress  all  that  was  suited  to  form  a 
methodical,  complete,  and  never-fi&iling 
book  of  reference  fbr  the  student  of  law 
and  the  magistrate.  Justinian  gave  Tri- 
bonian and  his  associates  ten  years  to 
perform  their  task ;  but  they  completed 
it  in  three  years.    The  work  was  styled 

*  Digesta,'"  and  also  *PandeotaB'  ("em- 

*  Tlie  word  '  Digesta'  ii  Roman  and  ngnifles 

*  matter  arranged.*  The  term  had  already  been 
used  by  tome  oftlie  Roman  Jariati  as  the  title  of 
1^^  compilations.  *  Pfeuidectae '  is  Greek  and 
means  'general  reoeivers'  or  'all  containers.' 
Gibbon  <rt)B^rve^tbat  '  JtnrtinJan  was  in  the  wrong 
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bracing  all "),  and  was  published  in  De- 
cember, 533.  It  was  declartfd  by  the 
emperor  that  it  should  have  the  force  of 
law  all  over  the  empire,  and  should  su- 
persede in  the  schools  of  Rome,  Con- 
stantinople and  Berytns,  all  the  text- 
books of  the  old  jurists,  which  in  future 
were  to  be  of  no  authority. 

^The  excerpts  from  some  of  the  jurists 
are  very  few  and  insignificant.  Those 
from  Ulpian,  who  liv^  under  the  em- 
peror Alexander  Severas,  whose  coun- 
sellor he  was,  amount  to  more  than  one- 
third  of  the  whole  mass;  the  excerpts 
fh>m  Paulus,  who  likewise  lived  unaer 
Alexander  Severus,  are  the  next  in 
amount ;  and  those  fVom  Gains,  who  lived 
under  the  Antonines ;  Salvius  Julianus, 
the  compiler  of  the  Edictum  Perpetuum 
[Equity,  p.  844] ;  Papiniauus,  who  lived 
under  Septimius  Severus  and  Caracalla ; 
and  Cervidius  Scsvola,  who  lived  under 
the  Antonines,  are  the  next  in  amount 

The  '  Digesta'  is  divided  into  50  books, 
and  each  book  is  also  divided  into  titles, 
and  subdivided  into  sections.  The  follow- 
ing are  some  of  the  principal  heads.  Boi>k  i. 
lays  down  the  general  principles  and  the 
different  kinds  of  law ;  it  establishes  the 
division  of  persons  and  of  things ;  speaks 
of  senators,  and  of  magistrates  and  their 
delegates  and  assessors :  it.  treats  of  the 
jurisdiction  of  magistrates ;  of  the  man- 
ner of  bringing  actions,  of  compromises 
after  an  action  is  commenced;  iii.  ex- 
plains what  kind  of  persons  are  allowed 
to  sue  in  law,  and  it  defines  who  are 
styled  infamous,  and  as  such  not  per- 
mitted to  sue ;  it  then  treats  of  advocates, 
proctors,  syndics,  and  others ;  iv.  treats  of 
restitution,  compromises,  and  arbitrations, 
after  which  it  speaks  of  innkeepers  and 
others  in  whose  custody  we  leave  any- 
thing ;  V.  treats  of  trials ;  and  complaints 
against  inofficious  (inofficiosa)  testaments ; 
VI.  treats  of  real  actions  and  their  various 
kinds  to  recover  property ;  viL  treats  of 
personal  services  (servitutes,  as  usus 
iructus) ;  viii.  speaks  of  real  services  both 

when  he  used  the  two  appellatioiuafl  •ynonymons.' 
He  adds,  *  Is  tlie  word  nindecta  Greek  or  Latin, 
masculine  or  feminine  ?  Tbe  diligent  Brenckman 
will  not  presume  to  decide  theie  momentous  oon- 
roventieii  (^Hist.  Pandect.  Floretaiit.^  p.  300-304}.' 
Dj  diligent  flcb«olboy  may  decide  Uiem. 


urban  and  praedial ;  ix.  treats  of  damage 
or  crimes    oonunitted  by  a  slave,  the 
action  of  the  lex  Aquilia,  and  the  action 
against  those  who  throw  anything  into 
the    highway    by   which   any    one    ia 
woiind<^  or  injured ;  x.  treats  of  mixed 
actions,  the  action  of  partition  of  an  in- 
heritance, &c. ;  xi.  speaks  of  interrogat<v 
ries,  and  of  such  matters  as  are  to  be 
heard  before  the  same  judge  (judex). 
It  also  treats  of  run-away  slaves,  of  dice- 
playing,  bribery,  corruption,  and  false 
reports ;  and  lastly,  of  burials  and  funeral 
expenses ;  xii.  explains  the  action  for  a 
loan,  condictions,  &c. ;  xiii.  continues  the 
subject  of  the  preceding,  and  treats  of  the 
action  upon  pawn ;  xiv.  and  xv.  treat  of 
actions  arising  from  contracts  made  by 
other  persons  and  yet  binding  upon  us ; 
of  the  Senatus  Consultum  Maa'donianum  ; 
and  of  the  peculium ;  xvL  treats  of  tbe 
Senatus  Consultam  Velleiannm,  and  of 
compensation,  and  the  action  of  deposits  ; 
xviL  treats  of , the  mandate,  and  of  part- 
nership (societas);   xviii.  explains   the 
meaning  and  forms  of  the  contract  of 
sale,  the  annulling  of  this  contract ;  and 
treats  of  gain  or  loss  in  the  thing  sold ; 
xix.  treats  of  bargains,  of   actions  of 
hiring,  of  the  action  called  a^stimatoria, 
of  permutation,  of  the  action  called  pne- 
scnptis  verbis,  &c. ;  xx.  treats  of  pledges 
and  hypothecs,  of  the  preference  of  cre- 
ditors, of  the  distraction  or  sale  of  things 
engaged  or  pawned ;  xxi.  C3ntains  an  ex- 
planation of  the  Curule  iEdiles'  edict  con- 
cerning the  sale  of  slaves  and  beasts,  and 
also  treats  of  evictions,  warranties,  &c  ; 
xxii.  treats  of  interest  ^usurae),  fhiits,  ac- 
cessions to  things,  and  of  proofs  and  pre- 
sumptions, and  of  ignorance  of  law  and 
fact;  xxiii.  is  upon  betrothment  (spon- 
salia),  marriage,  marriage  portion  (aos), 
and  agreements  upon  this  subject,  and 
lands  given  in  dos ;  xxiv.  treats  of  gifts 
between  husband  and  wife,  divorces,  and 
recovery  of  the  marriage  portion ;  xxt. 
treats  of  expenses  laid  out  upon  the  doe* 
of  actions  for  the  recovery  of  things 
carried  away  by  the  wife  or  other  person 
against  whom  there  is  no  action  for  theft, 
oi  the  obligation  to  acknowledge  child- 
ren and  provide  for  them,  on  the  Rescript 
De  Inspiciendo  Ventre,   and   lastly  of 
concubines ;  ^xxvL  and  xxviL  treat  of  ta* 
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toninp  and  caratonhip,  and  the  actions 
resnHizig  from  them;  xxviii.  treats  of 
testaments,  of  the  institntion  and  disin- 
beriting  of  children,  of  the  institution  of 
an  heir,  of  sabstitntions,  &c. ;  xxix.  treats 
of  military  testaments,  of  the  opening  of 
vills,  and  of  codicils ;  xxx.,  xxxi.,  xxxii. 
treat  of  legacies  and  fiduciary  bequests  in 
general ;  xxxiii.  and  xxxIt.  treat  of  par- 
tieohr  legacies,  of  the  ademption  of  lega- 
des,  and  of  the  Regula  Catoniana ;  xxxv. 
treats  of  le^Lcies  on  condition,  and  of  the 
Lex  Falcidia ;  xxxvi.  treats  of  the  Sena- 
toscoisaltnm  Trebellianum,  and  of  fidu- 
ciary bequests,  of  the  time  when  they  be- 
come doe,  of  the  security  to  be  giyen  by 
the  heir,  &c. ;  xxxvii.  treats  of  bonorum 
poesesDones  and  other  matters ;  xxxviii. 
treats  of  the  services  due  by  freedmen  to 
their  patrons,  of  the  succession  of  freed- 
men, of  the  sncoession  of  intestates,  of 
heredes  Sni  and  Legitimi,  and  of  the 
SenatDSConsoltum  Tertullianum  and  Or- 
pfaitiannm;  xxxix.  explains  the  means 
which  the  law  or  the  prsetor  provides  for 
preventing  any  one  from  receiving  dam- 
age to  his  property,  also  treats  of  dona- 
tioBS  geoerallj,  and  of  such  as  are  made 
in  contemplation  of  death  (mortis  caus&); 
zl.  relates  to  manumission  or  freeing  of 
slaves ;  xli.  treats  of  the  various  ways  by 
which  the  property  of  thines  is  acquired, 
and  of  the  acquisition  and  Toss  of  posses- 
sloo,  and  lastly  of  lawful  causes  which  au- 
thorize possession  and  lead  to  usncaption ; 
xlii.  treats  of  definitive  and  interlocutory 
sentences,  of  admissions  (de  confessis) 
at  trial,  of  the  cession  of  goods,  of  the 
causes  of  seizure  and  their  efiects,  of  the 
privileges  of  creditors ;  of  curators  ap- 
pointed for  the  administration  of  goods, 
and  of  the  revocation  of  acts  done  to  de- 
fraud creditors ;  xliii.  treats  of  injunctions 
(interdicta)  and  possessory  actions ;  xliv. 
spealcs  of  pleas  (exceptiones)  and  de- 
fences, and  of  obligationes  and  actions ; 
xlv.  of  stipulations,  &c. ;  xlvi.  of  sureties, 
novations,  delegations,  pa3rments,  dis- 
charges, pnetorian  stipulations,  &c. ;  xlvii. 
treats  of  private  offences;  xlviii.  treats  of 
piblic  offences ;  then  follow  accusations, 
mscriptions,  prisons ;  and  lastly  it  treats 
of  torture,  punishments,  confiscation,  re- 
tention, deportation,  and  of  the  bodies 
of  male^ctOTB  executed;  zlix,  treats  of 


appeals ;  and  then  gives  an  account  of  the 
rights  of  the  exchequer  (fiscus),  and  of 
matters  relating  to  captives,  military  <Us- 
dpline,  soldiers  and  veterans ;  1.  treats  of 
the  rights  of  cities  and  citizens,  of  decu- 
riones  and  their  children,  of  public  ofSces, 
of  immunities,  of  deputies  and  ambas- 
sadors ;  of  the  administration  of  things 
belonging  to  cities,  of  public  works,  fain, 
&c. ;  of  taxes  laid  upon  the  provinces, 
and  it  concludes  with  the  signification  of 
legal  terms  (de  verbomm  significatione) 
and  certain  rules  or  maxims  of  the  old 
law  (de  diversis  regulis  juris  antiqui). 
This  is  a  sketch,  but  a  veiy  imperfect 
one,  of  the  subject  matter  of  this  great 
compilation. 

To  treat  of  the  merits  and  imperfec- 
tions of  the  *  Dieest,'  would  be  a  (tifficult 
task.  With  all  its  faults  it  is  a  valuable 
work,  and  much  superior  to  the  Code  in 
its  st}'le,  matter,  and  arrangement ;  it  has, 
in  great  measure,  embodied  tiie  wisdom 
of  the  best  jurists  of  the  best  age  of  the 
Empire,  men  who  grounded  their  opinions 
on  the  principles  of  reason  and  equity, 
and  who  for  the  most  part  were  per- 
sonally unconcerned  and  disinterestea  in 
the  subjects  on  which  they  gave  their  an- 
swer. The  mode  in  which  the  compilers 
executed  their  labour  is  the  subject  of  a 
valuable  essay  by  F.  Bluhme  (Blume)  in 
a  German  Journal  {Zeitschrift  Jiir  Ge» 
Khichtliche  Rechtawitsenschajl^  vol.  iv.). 
Triboniaii  and  his  colleagues  are  charged 
with  making  many  interpolations,  with 
altering  many  passages  in  the  writings  of 
their  predecessors,  substituting  their  own 
opinions,  and  passing  them  off  under  the 
name  of  the  ancient  jurists.  Justinian  him- 
self acknowledged  that  he  was  obliged  to 
accommodate  the  old  jurisprudence  to  the 
altered  state  of  the  times,  and  to  ^*  make 
the  laws  his  own."  Another  charge, 
which  is  however  unsupported  by  evi- 
dence or  probability,  is,  that  Justinian 
and  his  servants  destroyed  the  old  text 
books  that  had  served  them  for  the  com- 
pilation of  the  *  Pandects.'  Long  how- 
ever before  Justinian's  time,  the  works  of 
the  ancient  jurists  were  partiy  lost,  and 
the  vicissitudes  of  the  ages  that  followed 
may  easily  have  obliterated  the  resL 
While  the  Dig^t  was  beinp;  compiled, 
Justinian  commissioned  Tnbonian  and 
M2 
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two  other  jarUts,  Theo^hilus  and  Do- 
rotheas, to  make  an  abndgment  of  the 
first  principles  of  the  law,  for  the  use  of 
young  staaents  who  should  wish  to  ap- 
ply themselves  to  that  science.  This  new 
work,  being  completed,  was  pablished 
under  the  name  or  *  Institutiones,'  about 
one  month  before  the  appearance  of  the 
Digest  The  Institutions  were  inaereat 
degree  based  on  an  older  work  of  the 
tame  description  and  title  b^  Gains,  which 
has  been  discovered  withm  the  present 
oenturr  (*  Gail  Institutionum  Commen- 
tarii  IV.,'  by  Goschen.  The  second  edi- 
tion WBs'published  in  1824).  The  Insti- 
tutions are  arranged  in  four  books,  subdi- 
vided into  tides.  As  the  law  has  three 
objects,  persons,  things,  and  actions,  the 
fint  book  treats  of  persons  or  status; 
the  second  and  third,  and  first  five  tities 
of  the  fourth,  treat  of  the  law  of  things ; 
and  the  remaining  tiUes  of  the  fourth 
book  treat  of  actions. 

Beudes  these  three  compilations,  the 
Code,  the  Institutes,  and  the  Digest,  Jus- 
tinian, after  the  publication  of  the  second 
edition  of  his  Code,  continued  to  issue  new 
laws  or  constitutions,  chiefljr  in  Greek, 
iqK>n  particular  occasions,  which  were  col- 
lected and  published  together  after  his 
death  under  the  name  of  Ncc^  Aurr«(£cis, 
or  Novm  or  Constitutiones  Novells,  or 
Authenticse.  The  Novelise  are  divided 
into  1G8  Constitutiones,  or,  as  they  are  now 
often  called.  Novels.  The  Novella,  to- 
gether with  thirteen  Edicts  of  Justinian, 
make  up  the  fourth  part  of  his  legislation. 
There  are  four  Latm  translations  of  the 
Novells,  all  of  which  were  made  after  Jus- 
tinian's death ;  the  third  is  by  Haloander, 
printed  at  Numberg  in  1531;  and  the 
fourth  was  pni^ted  at  Basel  bj  Hervagius 
in  1561.  The  first  translation  is  that 
which  is  printed  in  some  editions  of  the 
Corpus  Juris  opposite  to  the  Greek  text, 
and  is  very  valuable,  notwithstanding  it 
has  been  stigmatized  by  some  with  the 
name  **  barbarous :"  it  is  sometimes  called 
Authentica  Interpretatio  or  Vulgata, 
or  Liber  Authenticorum.  It  contains  134 
Novellae  distributed  in  9  Collationes, 
which  contain  98  tiUes.  The  version  of 
'laloander  is  also  printed  in  some  edi- 
)ns  of  the  Corpus  Juris.  The  Novelise 
ade  many  changes  in  the  law  as  esta- 


blished by  Justinian's  prior  oompilatioina, 
and  are  an  evidence  that  the  emperor  had 
a  pasnon  for  legislating. 

Tribonianus,  who  was  mainly  instra- 
mental  in  the  compilation  of  Justinian, 
was  a  native  of  Pamphylia,  but  his  ikther 
was  fh>m  Macedonia.  His  learning  was 
extensive :  he  wrote  upon  a  great  variety 
of  subjects,  was  well  versed  both  in  Latin 
and  Greek  literature,  and  had  deeply  sto- 
died  the  Roman  civilians,  of  whidi  he 
had  a  valuable  collection  in  his  library. 
He  practised  first  at  the  bar  of  the  prae- 
torian prefects  at  Constantinople,  became 
afterwards  ouiestor,  master  of  the  impe- 
rial household,  and  consul,  and  possessed 
for  above  twenty  years  the  favour  and 
confidence  of  Justinian.  His  manners 
are  said  to  have  been  remarkably  mild 
and  conciliating ;  he  was  a  courtier,  and 
ibnd  of  money,  but  in  other  respects  he 
may  have  been  calumniated  by  his  ene- 
mies. His  death  took  place  ▲.n.  545. 
HLudewig,  Vita  Juttimiani  Ma^  atgna 
iTieodara^  nee  non  Triboniam,  Halle, 
1731 ;  Zimmem,  Gtschichie  de$  RikmiM' 
chmi  PrivatrechtMbU  Ju9iiinaH,  Heidel- 
berg, 1826;  HngOk  Lehrbuch  der  Ges- 
ekiSue  deg  Eifmiscken  Bechts,  Berlin, 
1832 ;  HiMonf  of  the  JRomoMor  Civil  Law, 
by  Ferriere,  translated  by  J.  Beaver,  Lon- 
don, 1724  ;  Hommelius,  PalingeHesia  ; 
Brinkmannus,  hutitntumes  Juris  Romawi, 
Schleswig,  1822;  Syetem  dee  PandekteH" 
HechtSj  by  Thibaut,  7th  ed.,  Jena,  1828  ; 
Dae  Corpus  Juris  in's  Deutsche  Hber- 
setzt  von  einem  vereine  Bechtsgelehrter 
und  herautne^^ten  von  Otto,  Schilling  und 
Sintenis,  Lapzig,  1831 ;  Les  CinquanU 
Limes  du  Digeste,  ^c,  Traduiis  em 
Francis  par  feu  M.  Henri  Hulot,  Paris, 
1805  ;  Pcmdectes  de  Justinien  mises  dans 
an  nouvel  ordre,  frc.,  par  R,  J,  Pothier^ 
traduites  par  Br^rd  Neuville,  r^ues  et 
corrig^es  par  M.  Moreau  de  Montalin, 
Avoot,  Paris,  1810 ;  Pothier's  edition  of 
the  Digest,  reprinted  at  Paris  in  5  vols. 
4to.,  1818—20,  is  a  useful  edition.  There 
is  a  very  cheap  edition  of  the  Corpns 
Juris  publishea  in  Germany,  by  Beck, 
3  vols,  small  fol.,  Leipzig,  1829;  the 
editions  of  the  Corpus  Juris  and  of  the 
Institutes  are  very  numerous.  Gibbon's 
44th  chapter  contains  a  useful  sketch  of 
the  history  of  the  Roman  Law  and  of  the 
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Iifgidition  of  Justinian;  mnd  an  <ral- 
fine  of  the  eontents  of  the  Institutes. 
The  Imaiit^umen  of  Dr.  E.  Bocking, 
Ut  toL  Boon,  1843,  pp.  55-88,  contain  a 
skctdi  of  the  Legislation  of  Justinian, 
and  an  ennmeration  of  the  editioos  of  the 
Gorpos  Jnria  and  its  parts.) 

K 

KEEPER,  LORD.  [Chancellor.] 
KIDNAPPING.  [Law,  Cbixinal.1 
KIN.  [Descbnt;  Consamguinitt.] 
KING.  The  primary  agnification  of 
tiiis  vent'  is  a  person  in  w£>ni  is  vested 
the  higher  ezeentire  functions  in  a  sove- 
ir^  state,  toffether  with  a  share,  more 
or  lem  lirnHfO,  of  the  soTereign  power. 
The  slate  maj  consist  of  a  Tast  assem- 
blage of  persons,  like  the  French  or  the 
Spttiish  nation,  or  the  British  people  in 
which  sereral  nations  are  included ;  or  it 
waaj  be  aosall,  like  the  Danes,  or  like  one 
of  the  Saxon  states  in  England  before 
^kiBfldoins  were  united  into  one;  yet 
if  Ifae  diief  executiye  fimctions  are  Tested 
in  sQiiie  one  person  who  has  also  a  share 
in  the  wfrere^^  power,  the  idea  repre- 
sented br  the  word  Atsij^seems  to  be  com- 
plete. It  is  eren  used  for  those  chiefs  of 
sava^  tribes  who  are  a  ataU  only  in  a 
eertun  loose  sense  of  the  term. 

It  is  immaterial  whether  the  power  of 
sneh  a  person  is  limited  onlv  b^  his  own 
will,  or  whether  his  power  be  limited  by 
certain  immemorial  usages  and  written 
laws,  or  in  anj  other  way ;  still  such  a 
pefsun  is  a  kmg.  Nor  does  it  ngnify 
whether  he  snooeed  to  the  kingW  power 
1^  deseent  and  inheritsnee  on  the  death 
of  his  predeeessor,  jnst  as  the  eldest  son  of 
a  Bkilish  peer  soooeeds  Id  his  &ther*s  rank 
and  tide  on  the  death  of  the  parent,  or  is 
elected  to  fill  the  office  by  some  council 
or  limited  body  of  peraons,  or  by  the 
saflfrsges  of  the  whole  nation.  Thus 
there  was  a  king  of  Poland,  who  was  an 
deded  king ;  tfare  is  a  kinf  of  England, 
who  now  suoceeds  by  hereditary  right. 

In  ooontrics  where  the  kingly  office  is 
hereditary,  some  form  hss  always  been 
gone  thrtmi^  on  the  aooession  of  a  new 
fciag,  in  whieh  there  was  a  recognition  on 
tile  part  of  the  people  of  his  title,  a  claim 


from  them  that  he  should  pledge  himself 
to  the  performance  of  certain  duties,  and 
l^erally  a  religious  oeremoayr  performed, 
m  which  anointing  him  with  oil  and 
placing  a  crown  upon  his  head  were  con- 
spicuous acts.  By  this  last  act  is  sym- 
bolised his  supremacy;  and  by  the 
anointing  a  certain  sacredness  is  thrown 
around  nis  person.  These  kinds  of 
ceremonies  exist  in  most  countries  in 
which  the  soTcrei^  or  the  person 
sharing  in  the  sovereign  power,  is  known 
as  ki]^;  and  these  ceremonies  seem 
to  make  a  distinction  between  the  suc- 
cession of  an  hereditary  king  to  his 
throne  and  the  succession  <^an  hereditaiy 
peer  to  his  rank. 

The  distinction  between  a  king  and  an 
emperor  is  not  one  of  power,  but  it  has 
an  historical  meaning.  Ewmeror  comes 
fix>m  impenUar^  a  titie  used  by  the  soTe> 
reigns  of  the  Roman  empire.  When  that 
empire  became  divided,  the  sorereigns  of 
the  West  and  of  the  East  renectiTely 
called  themselves  emperon.  The  em- 
peror of  Germany  was  regarded  as  a  kind 
of  soooessor  to  the  emperors  of  the  West, 
and  the  emperor  of  Russia  (who  is  often 
called  the  csar)  is,  with  less  pretension  to 
the  honour,  sometimes  spoken  of  as  sniy 
cessor  to  the  emperor  of  the  East  But 
we  speak  of  the  emperor  of  China,  where 
emperor  is  clearly  nothing  more  than 
king,  and  we  use  emperor  rather  than 
king  only  out  of  renra  to  the  vast  extent 
of  his  dominions.  Napoleon  usurped  the 
title  of  emperor ;  and  we  now  sometimes 
spoik  of  the  British  empire,  an  expression 
which  is  free  from  objection.  The  word 
imperium  (empire)  was  used  both  under 
the  Roman  emperors  and  under  the 
later  Republic,  to  express  tiie  whole  Ro- 
man dominion.    [Empbbor.] 

The  word  king  is  of  pure  Teutonic 
origin,  and  is  found  slightly  varied  in  ita 
literal  elements  in  most  of  the  languagpes 
which  are  sprung  from  the  Teutonic 
The  French,  the  Italian,  the  Spanish,  and 
the  Portuguese  continue  the  use  of  the 
Latin  woixl  rer,  only  slightly  varying 
the  orthography  according  to  the  ana- 
logies of  each  particular  language.  Kingt 
traced  to  its  origin,  seems  to  denote  on® 
to  whom  superior  knowledge  had  giyef^ 
superior  power,  allied,  as  it  seems  to  \f' 
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to  know,  con,  can ;  bat  on  the  etymology, 
or  what  is  the  same  thing,  the  remote 
origin  of  Ihe  word,  different  opinions 
have  been  held,  and  die  question  may  still 
be  considered  undetermined. 

Ther^  are  other  words  employed  to  de- 
signate the  sovereign,  or  the  person  who 
is  invested  with  the  chief  power,  of  par- 
ticular states,  in  using  which  we  adc^t  the 
word  which  the  people  of  those  states  use, 
instead  of  the  word  king.  Thus  there  is 
the  Shah  of  Persia,  the  grand  Sultan,  and 
formerly  there  was  the  Dejf  of  Algiers. 
In  the  United  States  of  America  certain 
powers  are  given  by  the  Federal  Consti- 
tution to  one  person,  who  is  elected  to  en- 
joy them  for  four  years  wiUi  the  title  of 
President,  A  Regent  is  a  person  ap- 
pointed by  competent  authority  to  yfexer- 
cise  the  kmgly  office  during  the  minority 
or  the  mental  incapacity  of  the  real 
king :  this  definition  at  least  is  true  of  a 
regent  of  the  British  empire. 

A  personage  in  whom  such  extraordi- 
nary powers  have  been  vested  must  of 
necessity  have  had  very  much  to  do  with 
the  progress  and  welfare  of  particular 
nations,  and  with  the  progress  of  human 
society  at  large.  When  held  by  a  per- 
son of  a  tyrannical  turn,  they  might  be 
made  use  of  to  repress  all  that  was  great 
and  generous  in  the  masses  who  were  go- 
verned, and  to  introduce  among  them  all 
the  miseries  of  slavery.  Possessed  by  a 
person  of  an  ambitious  spirit,  they  might 
introduce  unnecessary  quarrelling  among 
nations  to  open  the  way  for  conquest,  so 
that  whole  nations  might  suffer  for  the 
gratification  of  the  personal  ambition  of 
one.  The  lover  of  peace  and  truth,  and 
human  improvement  and  security,  may 
have  found  in  the  possession  of  kingly 
power  the  means  of  benefiting  a  people 
to  an  extent  that  might  satisfy  the  most 
benevolent  heart  But  the  long  expe- 
rience of  mankind  has  proved  that  for 
the  king  himself  and  for  his  people  it  is 
best  that  there  should  be  strong  checks 
in  the  frame  of  society  on  the  will  of 
kings,  in  the  forms  of  courts  of  justice, 
councils,  parliaments,  and  other  bodies  or 
tingle  persons  whose  concurrence  must 
be  obtained  before  anything  is  under- 
taken in  which  the  interests  of  the  com- 
^ity  are   extensively  involved.     In 


constitutional  kingdoms,  as  in  England* 
there  are  controlling  powers,  and  even 
in  countries  in  which  tiie  executive  and 
legislative  power  are  nominally  in  some 
one  person  absolutely,  the  acts  of  that 
person  are  virtually  controlled  by  the 
opinion  of  the  people,  a  power  constantly 
increasing  as  the  &cilitie8  of  communi- 
cation and  the  knowledge  of  a  people  ad- 
vance. 

Nothing  can  be  more  various  than  the 
constitutional  checks  in  different  states  on 
the  kinelypower,  or,  as  it  is  more  usually 
called  in  England,  the  royal  prerogative^ 
Such  a  subject  must  be  passed  over  in  an 
article  of  confined  limits  such  as  this 
must  be,  else  in  speaking  of  the  kingly 
dignity  it  might  have  been  proper  to  ex- 
hibit how  diversely  power  is  distributed 
in  different  states,  each  having  at  its  head 
a  king.  But  the  subject  must  not  be  dis- 
missed without  a  few  observations  on  the 
kingly  office  (now  by  hereditary  descent 
discharged  by  a  queen)  as  it  exists  in  the 
British  empire. 

The  English  kingly  power  is  traced  to 
the  establishment  of  Egbert,  at  the  dose 
of  the  eighth  century,  as  king  of  the 
English.  His  family  is  illustrated  by  the 
talents  and  virtues  of  Alfred,  and  the 
peacefulness  and  piety  of  Edward.  On 
his  death  there  ensued  a  struggle  for  the 
succession  between  the  representative  of 
the  Danish  kings,  who  for  a  while  had 
usurped  upon  the  posterity  of  Egbert,  and 
William,  then  duke  of  Normandy.  It 
ended  with  the  success  of  William  at  the 
battie  of  Hastings,  a.d.  1066. 

This  is  generally  regarded  as  a  new 
beginning  of  the  race  of  English  kings, 
for  William  was  but  remotely  allied  to 
the  Saxon  kings.  In  his  descendants  the 
kingly  office  has  ever  since  continued ; 
but  though  tiie  English  throne  is  heredi- 
tary, it  is  not  hereditary  in  a  sense  per- 
fectly absolute,  nor  does  it  seem  to  have 
been  ever  so  considered.  When  Henry  I. 
was  dead,  leaving  only  a  daughter,  named 
Maud,  she  did  not  succeed  to  the  throne ; 
and  when  Stephen  died,  his  son  did  not 
succeed,  but  the  crown  passed  to  the  son 
of  Maud.  Again,  on  the  death  of  Ri- 
chard I.  a  youneer  brother  succeeded,  to 
the  exclusion  of  the  son  and  daughter  of 
an  elder  brother  deceased.    Then  ensued 
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ft  long  series  of  regular  and  imdisputed 
sneeesrioos;  bat  when  Richard  11.  was 
deposed,  the  crown  passed  to  his  cousin 
Henry  of  Lancaster,  son  of  John  of  Gaunt, 
SOB  it  Edward  III.,  though  there  were 
defendants  living  of  Lionel,  duke  of 
Clarenee,  who  was  older  than  John  among 
the  children  of  Edward  III.  When  the 
rale  of  Ilenrj  VI.  became  weak,  the 
issue  of  Lionel  advanced  their  claim. 
The  struggle  was  long  and  bloody.  It 
ended  in  a  kind  of  compromise,  the  chief 
of  the  Lancastrian  party  taking  to  wife 
the  heiress  of  the  Yorkists  From  that 
marriage  have  sprung  all  the  later  kings, 
and  the  primnple  of  hereditary  succession 
remained  usdistarbed  till  the  reign  of 
King  William  III.,  who  was  called  to 
tte  throne  on  the  abdication  of  James  II., 
when  an  act  was  passed  excluding  the 
male  iasoe  of  James,  the  issue  of  his  sister 
the  dachess  of  Orieans,  and  the  issue  of 
his  annt  the  queen  of  Bohemia,  with  the 
exoeptioa  of  her  youngest  daughter  the 
Princess  Sophia  and  her  issue,  who  were 
Protestants.  On  the  death  of  Queen 
Anne  this  law  of  succession  took  effect 
in  fiivoar  of  King  George  I.,  son  of  the 
Princess  Sophia. 

Now  the  heir  succeeds  to  the  throne 
hamediately  on  the  decease  of  his  prede- 
cessor, so  that  the  king,  as  the  phnse  is, 
never  dies.  The  course  of  descent  is  to 
the  sons  and  their  issue,  according  to  se- 
niority ;  and  if  there  is  &ilure  of  n^le 
iane,  the  crown  descends  to  a  female. 
Hie  person  who  succeeds  by  descent  to  the 
crown  of  England*  sncceras  also  to  the 
kingly  office  in  Scotland  and  Ireland  and  in 
all  the  possessions  of  the  British  empire. 

At  the  coronation  of  the  king  be  makes 
oath  to  three  things : — that  he  will  govern 
according  to  law ;  that  he  will  cause  jus- 
tice to  be  administered ;  and  that  he  will 
maintiiin  tibe  Protestant  church.    [Coro- 

HATIOK.] 

His  person  is  sacred.  He  cannot  by 
any  process  of  law  be  called  to  account 
lor  any  of  his  acts.  His  concurrence  is 
necessary  to  every  legislative  enactment. 
He  sen(£i  embassies,  makes  treaties,  and 
even  enters  into  wars  without  any  pre- 
vioos  consultation  with  parliament  He 
teminates  the  judges  and  the  other  high 
offieen  of  state,  the  olBcers  of  the  anny 


and  navy,  the  governors  of  colonies  and 
dependencies,  the  bishops,  deans,  and 
some  other  dignitaries  of  the  church. 
He  calls  parliament  together,  and  can  at 
his  pleasure  prorogue  or  dissolve  it  He 
is  the  fountain  of  honour :  all  hereditary 
titles  are  derived  from  his  grant  He 
can  also  grant  privileges  of  an  inferior 
kind,  such  as  markets  and  fairs. 

This  is  a  very  slight  sketch  of  the 
powers  that  belong  to  the  kings  of  Eng« 
land ;  but  the  exercise  of  any  or  all  of 
these  powers  is  pracUcally  limited.  The 
king  cannot  act  politically  without  an 
agent,  and  this  a^nt  is  not  protected  by 
toat  irresponsibility  which  belonss  to  the 
king  himself,  but  may  be  brought  to  ac- 
count for  his  acts  if  he  transgress  the  law. 
The  agents  by  whom  the  king  acts  are  his 
ministers,  whom  the  king  selects  and  dis- 
misses at  his  pleasure ;  but  practically  he 
cannot  keep  a  ministrv  which  cannot 
command  a  majority  in  the  House  of  Com- 
mons; and  virtually,  all  the  powers  of 
the  crown,  which  nnike  so  formidable  an 
arrapron  paper,  are  exercised  by  the  chief 
minister,  or  prime  minister,  for  the  time. 
[Cabinet.]  The  king  now  does  not  even 
attend  the  cabinet  councils;  and  the 
power  which  in  theory  belongs  to  his 
kingly  office,  and  in  fact  in  earlier  periods 
was  exercised  by  him,  is  now  become 
purely  formal.  But  though  the  king  of 
England  has  lost  his  real  power,  he  has 
obtained  in  place  of  it  perfect  security  for 
his  person,  and  for  the  transmission  to 
his  aescendants  of  all  tbe  honour  and  re- 
spect due  to  the  head  of  the  most  exten- 
sive and  powerful  empire  on  the  globe. 

KINGDOM.     fKiNo.] 

KINGS     BENCH.    COURT     OF. 

[COCRTS.] 

KING  S  LETTER.  [Brief.] 
KNIGHT,  KNIGHTHOOD.  Dnr- 
ing  the  feudal  system  the  military  strength 
of  the  nation  was  measured  by  the  num- 
ber and  efficiency  of  the  knights  whom 
the  king  was  able  to  summon  to  the  field. 
By  distress  [Distress!  tbe  king  could 
compel  those  who  held  knight's  fees 
[Knight's  Fees]  to  take  upon  them- 
selves the  order  of  knighthood,  or  to  prove 
by  their  reception  into  that  order  that 
they  had  received  the  training,  and  pos- 
sessed the  arms  and  aocoatrementB,  and 
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were,  as  to  other  reqaisites,  qualified  to 
take  the  field  as  knightR.  The  statute,  or 
rather  the  grant  of  1  Edward  lU  enrolled 
in  parliament,  called  '  Statatom  de  Mill- 
tibus,'  appears  to  have  been  made,  partly 
as  an  indnlgenoe  apcm  the  oommenoe- 
ment  of  a  new  reign,  and  partly  for  the 
purpose  of  remoTing  some  doubts  which 
existed  as  to  the  persons  liable  to  be 
called  upon  to  receive  knighthood.  The 
king  thereby,  in  the  first  place,  granted 
a  respite  until  the  following  Christmas  to 
all  those  who  ought  to  have  become,  but 
were  not,  knights,  and  were  then  dis- 
trained ad  arma  militaria  susdpienda. 
Farther,  it  directed  that  if  any  com- 
plained in  chancery  that  he  was  distrained, 
and  bad  not  land  to  the  value  of  forty 
pounds  in  fee,  or  for  term  of  his  life,  and 
was  ready  to  verify  that  by  the  country 
(t. «.  by  the  decision  of  a  jury),  then  some 
discreet  and  lawful  knights  of  the  county 
should  be  written  to,  m  order  to  make 
inquisition  of  the  matter,  and  if  they 
found  it  to  be  so,  he  was  to  have  redress, 
and  the  distress  was  to  oease.  Again, 
where  a  person  was  impleaded  for  the 
whole  of  his  land,  or  for  so  much  of  it 
that  the  remainder  was  not  of  the  value 
of  forty  pounds,  and  he  could  verify  the 
fiict,  then  also  the  distress  was  to  cease 
till  that  plea  was  determined.  Again, 
where  a  person  was  bound  in  certain 
debts  atterminated  in  the  exchequer  at  a 
certain  sum  to  be  received  thereof  annu- 
ally (t.  e,  respited,  subject  to  payment  bj 
instalments),  and  the  remainder  of  his 
land  was  not  worth  forty  pounds  per  an- 
num, the  distress  was  to  cease  till  the 
debt  was  paid.  No  one  was  to  be  dis- 
trained ad  arma  militaria  suscipienda  till 
the  age  of  twenty-one,  or  on  account  of 
land  which  he  held  in  manors  of  the  an- 
tient  demesne  of  the  crown  as  a  sokeman, 
inasmuch  as  those  lands  were  liable  to 
pay  a  tallage  when  the  king's  lands  were 
talla^.  With  respect  to  &ose  who  held 
land  in  socage  of  other  manors,  and  who 
performed  no  servitium  forinsecum,  or 
service  due  upon  the  tenure,  though  not 
expressed  in  me  grant,  the  rolls  of  chan- 
cery in  the  times  of  the  king's  predeces- 
sors were  to  be  searched,  and  it  was  to  be 
ordered  according  to  the  former  custom ; 
the  same  of  clerks  in  holy  orders  holding 


any  lay  fee,  who  would,  if  laymen,  have 
been  liable  to  become  knights.  No  one 
was  to  be  distrained  in  respect  of  property 
of  burgage  tenure.  Persons  under  obli- 
gation to  become  knights,  who  had  held 
their  land  only  a  short  time,  were  ex- 
tremely old,  or  had  an  infirmi^  in  their 
limbs,  or  had  some  incurable  disease,  or 
the  impediment  of  children,  or  law-suits, 
or  otiier  necessary  excuses,  were  to  ap- 
pear and  make  fine  befi>re  two  commis- 
sioners named  in  the  act,  who  were  to 
take  discretionary  fines  from  such  dis- 
abled persons  by  way  of  composition. 
Under  this  regulation  thoEe  who  were 
distrained  upon  as  holding  land  of  the 
value  of  402.  per  annum  either  received 
knighthood  or  made  fine  to  the  kinff.  The 
alteration  in  the  nominal  value  of  money 
occasioned  by  the  increased  quantity  of 
the  precious  metals,  and  still  more  by 
snoceasive  fraudulent  deeradations  of  the 
standard,  finally  widiened  the  circle 
within  which  estates  were  subjected  to 
this  burthen;  and  in  the  sixteenth  and 
seventeenth  centuries  lands  which,  in  the 
reign  of  Edward  XL,  were  not  perha^ 
worth  Al,  per  annum,  had  risen  in  nomi- 
nal value  to  40t,  and  were  oAen  held  by 
persons  belonging  to  a  totally  different 
class  from  those  who  were  designated  by 
1  Edward  II.  stat  1,  as  persons  having 
40  libratas  term. 

That  power  of  compelling  those  who 
refiised  to  take  upon  themselves  the  order 
of  knighthood,  or  rather  of  distraining 
them  till  they  received  knighthood,  or 
compounded  with  the  king  by  way  of 
fine,  which  originally  was  a  means  or  en- 
forcing the  performance  of  a  duty  to  the 
crown,  by  persons  holding  a  certain  pro- 
perty in  the  counti^,  was  perverted  into  « 
process  for  extorting  money  from  those, 
who  would  have  been  exempt  at  oommon 
law,  which  regulated  the  amount  of  a 
knighfs  fee  by  the  sufficiency  of  the  land 
to  support  a  knight,  and  not  by  its  fluc- 
tuating nominal  value  in  a  debased  cur- 
rency. This  oppressive,  dishonest  pro- 
ceeding, which  was  occasionally  resorted 
to  in  the  reigns  of  Edward  VI.  and  Eliza- 
beth, was  reduced  into  a  system  by  the 
advisers  of  Charles  I.,  and  was  adopted 
by  him  as  one  of  the  modes  of  raising 
money  without  resorting  to  a  parliament 
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The  manner  in  which  this  antient  nreio- 
atxfe  was  abnsed  led  to  its  total  abolititm. 
By  16  &  17  Car.  I.  c.  20,  it  is  enacted 
tnt  none  shall  be  compelled,  by  writ  or 
otherwise,  to  take  upon  him  the  order  of 
knighthood,  and  that  all  proceedings  oon- 
ceming  the  same  shall  be  Toid. 

Penons  have  been  required  to  take 
npon  themselves  the  order  of  knighthood 
as  a  qualification  ibr  the  performance  of 
honourable  services  at  coronations,  in  re- 
spect of  the  lands  which  they  held  by 
gnnd  serieanty. 

Knighthood  in  England  is  now  con- 
fared  by  the  king  (or  qneen  when  the 
throne  is  filled  by  a  female)  by  simple 
verbal  declaration,  attended  with  a  slight 
fonn,  witfaoat  any  patent  or  other  written 
instrument.  Sometimes,  but  rarely, 
knighthood  is  conferred  on  penons  who 
do  not  come  into  the  presence  of  royalty. 
Tlus  is  occasionally  done  to  governors  of 
oolonies,  and  otherpersons  in  prominent 
stations  abroad.  Tae  lord-lieutenant  of 
Ireland  has  a  delegated  authority  of  con- 
lierring  this  honour,  which  is  very  spar* 
11^^  ezerdsed. 

Knighthood  gives  to  the  party  prece- 
dence over  esquires  and  other  untitled 
D.  «*Sir"  is  prefixed  to  the 
I  name  of  knights  and  baronets, 
I  their  wives  have  the  legal  designa- 
tion of  **  Dame,"  which  is  ordinarily  con- 
verted into  **  Lady." 

A  rank  correspondent  to  our  rank  of 
kmg^thood  has  existed  in  all  Chrbtian 
countries.  The  eleventh  and  twelfth 
centuries  have  been  named  as  the  period 
to  which  the  order  of  knighthood  as  now 


dstmg  may  be  traced.  But  in  such  an  in- 
quiry there  are  two  difficulties:  first,  to 
state  with  sufficient  precision  what  is  the 
thing  to  be  proved ;  and,  secondly,  to  ob- 
tain evidence  of  the  commencement  of  an 
institutiott  which  probably  grew,  almost 
insensiblv,  out  of  a  state  of  society  com- 
mon to  the  whole  of  dvilized  Europe.  It 
was  a  military  institution,  but  there  ap- 
pears to  have  been  something  of  a  reli- 
gions character  belonging  to  it,  and  the 
order  of  knighthood,  like  the  orders  of 
the  clergy,  could  be  conferred  only  by 
persons  who  were  themselves  members  of 
the  order. 
In  early  times  some  knights  undertook 


the  protection  of  pilgrims;  others  were 
vowed  to  the  defence  or  recovery  of  the 
Holy  Sepulchre.  Some,  knights-errant, 
roved  about  *' seeking  adventures,"  a 
phrase  not  confined  to  books  of  romance, 
of  which  there  are  many  on  this  subject 
but  found  in  serious  and  authentic  docu- 
ments. 

Berides  those  who  are  simply  knights, 
there  are  knights  who  are  members  of 
particular  orders  or  classes.  These  or- 
ders exist  in  most  of  the  kingdoms  of 
Europe,  and  have  had  generally  for  their 
founder  a  sovereign  prince.  Such  are 
the  order  of  the  Golden  Fleece,  instituted 
by  Philip  duke  of  Burgundy ;  the  order 
of  the  Holy  Ghost,  instituted  by  Henry 
the  Third  of  France ;  the  order  of  St.  ' 
Michael,  instituted  Inr  Louis  the  Eleventii 
of  France.  Of  the  foreign  orders,  which 
are  very  numerous,  a  full  account  may 
be  found  in  a  work  in  two  volumes  oc- 
tavo, entitled  *An  Accurate  Historical 
Account  of  all  the  Orders  of  Knighthood 
at  present  existing  in  Europe,'  a  work 
printed  abroad,  the  author  of  which  waa 
Sir  Levet  Hanson,  an  Englishman.  Each 
of  these  orders  has  its  peculiar  badge, 
ribbons,  and  other  decorations  of  the  per- 
son. The  three  great  British  orders,  the 
Garter,  the  Thistie,  and  Saint  Patrick, 
belong  to  this  class.  [Garter,  Obder 
ofJ 

The  order  of  the  Thistie  was  instituted 
in  1540  by  James  the  Fifth,  king  of 
Scotiand;  but  it  fell  into  decay,  till  in 
the  reign  of  Queen  Anne,  1703,  it  was 
revived.  The  number  of  knights  waa 
limited  to  thirteen,  but  in  1827  the  num- 
ber was  increased  to  sixteen,  all  of  whom 
are  nobility  of  Scotiand. 

The  order  of  St  Patrick  was  histituted 
in  178S.  The  knights  were  fifteen,  in- 
creased in  1833  to  twenty-two,  who  are 
peers  of  Ireland. 

The  order  of  the  Bath  differs  m  some 
respects  from  thosejust  spoken  of.  [Bath, 
Obder  of.] 

There  are  also  knights  of  the  Guelphic 
order,  and  knights  of  the  Ionian  order  of 
Saint  Michael  and  Saint  George. 

KNIGHT  OF  SHIRE  is  tiie  designs^ 
tion'  given  to  the  represenUtive  in  par- 
liament of  English  counties  at  large,  as 
distinguished  fiom  such  cities  and  towns 
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as  are  counties  of  themselves  ^wbich  are 
seldom,  if  ever,  called  shires),  and  the 
representatives  of  which,  as  well  as  the 
members  for  other  cities  and  towns, 
are  denominated  citizens  or  burgesses. 
Though  the  knights  of  the  shire  always 
sat  with  the  citizens  and  burgesses  as 
jointly  representing  the  third  estate  of  the 
realm,  as  well  during  the  time  that  the 
three  estates,  the  spiritualty,  the  lords 
temporal,  and  the  commons,  sat  together, 
as  since,  we  find  that  grants  were 
occasionally  made  by  the  knights  to 
be  levied  on  the  counties,  whilst  sepa- 
rate grants  were  made  by  the  citizens 
and  burgesses  to  be  levied  upon  the 
cities  and  boroughs.  (^Hat,  Pari.) 
The  wages  payable  to  knights  of  the 
shire  for  their  attendance  in  parliament, 
including  a  reasonable  time  for  their 
going  up  and  coming  down,  were  four 
shillings  a  day,  or  double  what  was  re- 
ceived by  citizens  and  burgesses.  At  the 
dose  of  every  session  of  parliament  the 
course  was  for  the  king,  in  dismissing 
them  to  tlieir  homes,  to  inform  them  that 
they  might  sue  out  writs  for  their  wages, 
opon  which  each  knight  separately  ob- 
tained a  writ  out  of  Cliancery  directed  to 
the  sherif]^  mentioning  the  number  of 
days  and  the  sum  to  be  paid,  and  com- 
manding the  sheriff  to  levy  the  amount 
Upon  this  the  sheriff,  in  a  public  county 
court,  divided  the  burthen  among  the 
different  hundreds  and  townships,  and 
issued  process  to  levy  the  amount,  which, 
to  the  extent  of  the  money  levied,  he  paid 
over  to  the  knight  The  lands  of  Uie 
clergy,  as  well  regular  as  secular,  were 
exempted  from  contributing  towards 
these  expenses,  because  the  clergy  formed 
a  distinct  estate,  and  were  represented  in 
parliament  by  their  prelates  and  the  pro- 
curatores  cleri,  although  the  latter  were, 
as  Lord  Coke  expresses  it,  voiceless  as- 
sistants only.  All  lay  fees  within  the 
county  were  liable  to  contribute,  except 
lands  belonging  to  the  lords  and  their 
men.  The  lords  insisted  that  this  ex- 
emption extended  to  every  freeholder 
who  held  land  within  their  baronies, 
seigniories,  or  manors,  alleging  that  they 
served  in  parliament  at  their  own  ex- 
pense for  themselves  and  their  tenants. 
And  such  was  undoubtedly  the  practice ; 


as  by  the  Parliament  Boll  it  appears  that 
the  commons  frequently  petitioned  that 
the  exemption  should  be  confined  to  such 
lands  as  the  lords  kept  in  their  own  hands 
and  occupied  l>y  their  farmers  or  by  their 
bond-tenants,  or  villeins.  These  requests 
however  were  met  either  by  a  simple  re- 
fusal or  by  a  statement  by  the  kiu^  that 
he  did  not  mean  to  lessen  the  liberties  of 
the  lords.  If  however  a  lord  purchased 
land  which  had  previously  been  contri- 
butory to  the  knight's  wages,  the  liability 
continued.  Freehold  lands,  held  either 
by  knight's  service  or  in  common  socage, 
were  liable  to  this  burthen,  but  custom- 
ary tenures  in  ancient  demesne  and 
tenures  in  burgage  were  exempt  In  the 
county  of  Kent  no  socage  land  was  con- 
tributable,  the  whole  burthen  being 
thrown  upon  those  who  held  knighfs 
fees,  an  anomaly  against  which  the  com- 
mons preferred  many  ineffectual  petitions. 
Knights  of  the  shire,  and  also  their  elect- 
ors, were  formeriy  required  to  be  persons 
either  resident  or  having  a  household  in 
the  county.  This  regulation,  though 
confirmed  by  several  statutes,  had  fallen 
into  neglect,  and  was  formally  repealed 
in  both  its  branches  by  14  George  III. 
c.  58.  The  removal  of  the  latter  part  of 
the  restriction  has  greatly  added  to  the 
expense  of  county  elections ;  and  though 
the  Reform  Act,  2  Will.  IV.  c  45,  dis- 
franchises out-voters  in  boroughs,  it  does 
not  restore  the  old  law  as  to  non-resident 
county  electors.  (Hot.  Parl^  vol.  ii. 
258,287;  ill.  25,  44,  53,  64,  212;  iv. 
352.) 

KNIGHT'S  FEE  was  land  of  suffi- 
cient extent  and  value  to  support  the  dig- 
nity of  a  knight  granted  by  the  kin^,  or 
some  inferior  lord,  upon  the  condition 
that  the  grantee  and  his  heirs  should 
either  perform  the  service  of  a  knight  to 
the  grantor  and  his  heirs,  or  find  some 
other  person  to  do  such  service.  The 
quanti^  of  land  capable  of  supporting  a 
knight  naturally  varied  according  to  its 
quality  and  situation ;  and  even  the 
amount  of  income  sufficient  to  meet  the 
charges  of  a  knight  would  fluctuate  ac- 
cording to  time  and  place.  It  is  not 
therefore  surprising  that  we  find  a 
knight's  fee  sometimes  described  as  consist- 
ing of  800  acres,  sometimes  of  680 ;  some- 
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times  estimated  at  152.,  sometimes  at  20/., 
and  in  later  times  at  402.  per  annum.  If 
the  owner  of  a  knighf  s  fee  deprived  him- 
self of  the  possession  of  part  of  his  land 
bj  subinfeudation  he  remained  liable  to 
tie  feudal  burthen  attached  to  the  tenure 
of  the  whole. 

KNIGHT'S  SERVICE,  TENURE 
BT,  otherwise  called  tenure  in  chivalry, 
or  per  service  de  chivaler,  per  servitium 
militare,  was,  from  the  times  immediately 
succeeding  the  Norman  Conquest  in  the 
eleventh  century  to  the  period  of  the 
civil  war  in  the  seventeenth,  considered 
the  first  and  the  most  important,  as  it 
-was  also  the  most  general,  mode  of 
holding  land  and  other  immoveable  pro- 
perty in  England.  The  land  held  b^  this 
qwdes  of  tenure  was  said  to  consist  of 
so  many  knight's  fees,  feoda  militis,  t.  e. 
so  many  portions  of  land  capable  of 
supporting  the  dignity  of  a  knight 
{Kmigbt's  Fee.]  He  who  held  an  entire 
kni^t's  fee  was  bound  by  his  tenure, 
when  called  upon  so  to  do,  to  follow  his 
lord  to  the  wars  (under  certain  restric- 
tions as  to  the  place  at  which  the  service 
was  to  be  performed),  and  to  remain  with 
him  forty  days  in  every  year,  or  to  send 
some  other  knight  duly  qualified  to  per- 
form the  services.  From  the  owner  of 
half  a  knight's  fee  twenty  days'  attend- 
ance only  could  be  required;  and  the 
obligation  attaching  to  the  quarter  of  a 
knighfs  fee  was  satisfied  by  the  per- 
formance of  ten  days'  service.  On  the 
other  hand,  a  person  holding  several 
knight* s  fees,  whether  forming  one  or 
several  estates,  was  bound  to  furnish  a 
kni^t  in  respect  of  each. 

'^Escnage,"  says  Littleton,  §  9.5,  **is 
called  in  Latin  Scutagittm,  that  is,  service 
of  the  shield;  and  that  tenant  which 
holdeth  his  land  by  escoage,  holdeth  by 
knight*s  service."  The  nature  ot  the 
service  has  been  already  explained.  This 
personal  service  was  expressed  by  the 
parliament  at  a  certain  sum,  which  the 
tenant  who  did  not  render  the  service  in 
person  was  bound  to  pay.  On  the  sub- 
ject of  Escuage  see  Littleton,  on  'Tenure 
by  knighf  s  service,'  §  103,  &c.,  which  he 
defines  as  consisting  in  Homage,  Fealty, 
and  Escuage. 

Bendes  this  permanent  liability  to  mili- 


tary service,  the  tenant  was  subject  to 
other  occasional  burdens.  The  principal 
of  these  are  the  following  incidental  ser- 
vices:— First,  Aids  [Aids].  Secondly, 
Bdi^a,  being  a  payment  made  by  the 
heir  in  the  nature  of  a  composition  for 
leave  to  enter  upon  land  descending  to 
him  after  he  had  attained  his  full  age. 
Thirdly,  Primer  Seisin,  or  the  right  of 
the  crown,  where  the  lands  were  held  of 
the  king,  to  a  year's  profit  of  land  de- 
scending to  an  heir  who  was  of  fuU  age 
at  the  time  of  the  death  of  his  ancestor^ 
Fourthly,  Wardship,  or  the  right  to  the 
custody  of  the  body  and  lands  of  an  heir 
to  whom  the  land  had  descended  during 
his  minority,  the  king  or  other  lord  in 
such  cases  taking  the  profits  of  the  land 
during  the  minority  to  his  own  use,  or 
selling  the  wardship  to  a  stranger  if  he 
thought  proper.  Fifthly,  Marrtage,  or  a 
right  in  the  lord,  where  the  land  de- 
scended to  an  heir  within  age,  to  tender 
to  him  or  her  a  wife  or  a  husband ;  and 
if  the  heir  refused  a  match  without  dis- 
paragement, t.  e.  without  disparity  of 
rank,  crime,  or  bodily  infirmity,  the  lord 
became  entitied  to  hold  the  land  as  a 
security  for  payment  by  the  heir  of  the 
amount  for  which  the  lord  had  sold  or 
which  he  might  have  obtained  for  the 
marriage.  Sixthly,  Fines  upon  Aliena- 
tion, 

This  system  fell  to  the  ground  during 
the  existence  of  the  Commonwealth ;  and 
the  abolition  of  this  species  of  tenure  was 
confirmed  upon  the  Restoration,  as  it 
would  have  been  absurd  and  dangerous 
to  attempt  a  renewal  of  such  oppressive 
burdens.  Accordingly  the  12th  Car.  II ., 
c.  24,  takes  away  tenure  by  knight's  ser- 
vice, whether  the  lands  are  held  of  the 
crown  or  of  a  subject,  together  with  all 
its  oppressive  fruits  and  peculiar  oonse* 
quenoes,  and  converts  every  such  tenure 
into  free  and  common  socage.  [Socage.] 
Nothing  can  be  more  comprehensive  than 
the  terms  of  this  act ;  besides  generally 
abolishing  tenure  by  knighf  s  service,  and 
its  consequences,  it  descends  into  particu- 
lars, with  a  redundancy  of  words,  which 
appear  to  indicate  an  extreme  anxiety 
to  extirpate  completely  all  traces  of 
knight's  service.  'The  statute,  after  taking 
away  the  court  of  wards  and  liverieSi 
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eQumeretes  wardships,  liyeries,  primer 
seisins  or  ousterlemaiiis.  Tallies  and  for- 
feitures of  iiiarriag<n,  and  fines,  seisares, 
and  pardons  for  alieration,  and  sweeps 
away  the  whole.  Bat  rents  certain, 
heriots  [Uebiot],  suit  of  court  and  other 
services  incident  to  common  socage  and 
fealty  [Distbess],  and  also  fines  for 
alienation  due  by  the  customs  of  particu- 
lar manors,  are  preserved.  Reheft  for 
lands  of  which  the  tenure  is  coayerted 
into  common  socage,  are  saved  in  cases 
where  a  quit-rent  is  also  payable. 


LABOUR.    [Waobs;  Wealth.] 

LADING,  BILL  OF.  I  Bill  of 
Lading.] 

LAITY,  persons  not  clergy;  that  is, 
the  whole  population  except  those  who 
are  in  holy  orders.  All  the  lezioogrsp 
phers,  we  believe,  agree  in  deriving  it 
from  the  Greek  word  loot  {Kais),  the 
people.  A  ia^man  is  one  of  the  laity. 
[Clerot.I 

LANCASTER,  COUNTY  PALA- 
TINE OF.    [Palatine  Counties.] 

LANCASTER,  DUCHY  OF.  [Civil 
List,  p.  .516.] 

LAND,  in  English  law,  in  its  most 
restricted  signification  is  confined  to  arable 
ground.  In  this  sense  the  term  is  con- 
atrued  in  original  writs,  and  in  this  sense 
it  is  used  in  all  correct  and  formal  plead- 
ings. 

By  the  statute  of  Wills,  1  Victoria,  c. 
26,  s.  26,  a  devise  of  the  Land  of  the  tes- 
tator ^erallv,  or  of  the  land  of  the  tes- 
tator in  any  place  or  in  the  occupation  of 
any  person  mentioned  in  the  will,  is  to  be 
construed  to  include  customary,  copy- 
hold, and  leasehold  estates  to  which  the 
description  will  extend,  as  well  as  f^ree- 
hold  estates,  unless  a  contrary  intention 
appear  b^  tiie  will.  In  its  more  wide 
legal  signification  land  includes  meadow, 
pasture,  woods,  moors,  waters,  &c;  but 
in  this  wider  sense  the  word  generally 
used  is  lands :  the  term  land  or  lands  is 
taken  in  this  larger  sense  in  conveyances 
and  contracts. 

In  conveying  the  land,  houses  and  other 


buildings  erected  thereon,  as  well  aa  mi- 
nerals under  it,  will  pass  with  it,  unless 
specially  excepted.  A  grant  of  the  ves- 
ture of  certain  land  transfers  merely  a 
particular  or  limited  right  in  such  land, 
and  the  houses,  timber,  trees,  mines,  and 
other  real  things,  which  are  considered  aa 
part  or  parcel  of  the  inheritance,  are  not 
conveyed,  but  only  such  things  as  com, 
grass,  and  underwood.  Other  limited 
rights,  as  fishing  and  cutting  turf,  may  be 
mnted,  which  confer  no  mterest  in  the 
land  itself,  or,  as  it  is  called,  the  realty, 
but  only  the  benefit  of  such  particnlar 
privileges.  But  a  grant  of  the  fruits  and 
profits  of  the  land  conveys  also  the  land 
Itself.  Absolute  ownership  of  land  carries 
with  it  the  right  to  the  possession  down- 
wards of  the  minerals,  waters,  &C.9  and 
also  upwards,  agreeably  to  the  maxim, 
''cujus  est  solum,  ejus  est  usque  ad  coelum." 
He  who  carries  the  workings  of  his  mine 
from  out  of  his  own  land  into  the  land  of 
his  neighbour  is  guilty  of  trespass  as  mndi 
as  if  he  disturbed  the  snr&ee  of  his  neigh- 
bour's land. 

Land  held  in  absolute  ownership  is 
expressed  by  the  term  real  property,  in 
contradistinction  to  permmal  property, 
which  consists  in  monev,  goods,  and  oi^ber 
moveables.  Land  held  for  a  number  of 
years  or  other  determinate  time,  is  a 
chattel  interest,  but  it  is  distinguished 
from  other  chattels  by  the  name  of  Chat^ 
tels  Real.    [Chattels.] 

In  some  parts  of  England  the  word 
"land"  is  firequently  used  to  denote  the 
fee  simple  as  distiugmshed  from  a  less 
estate,  without  reference  to  the  nature  of 
the  property.  Thus  it  is  usual  to  say,  A 
has  a  lease  of  such  an  estate  or  such  a 
house,  but  B  has  the  land,  t.  e.  the  rever- 
sion or  remainder  in  fee. 

Land  is  legally  considered  as  enclosed 
from  neighbouring  land,  though  it  lie  in 
the  mid(De  of  an  open  field,  and  it  may 
therefore  be  called  a  close ;  and  the  owner 
may  subdivide  this  ideal  dose  into  as  many 
ideal  parcels  as  he  pleases,  and  may,  in 
legal  proceedings,  describe  each  of  these 
parcels,  however  minute,  as  his  close. 
An  illegal  entry  into  the  land  of  another 
is  called,  in  law,  breaking  and  entering 
his  close,  and  the  remedy  is  by  the  action 
of  trespass  <Quare  dauanm  fregit;'   if 
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hsviiiff  been  neoeaBUT,  when  writs  were 
frimed  in  Imiin  and  all  common  law  pro- 
<iffdi7igg  were  entered  on  the  rolls  of  the 
eonrt  m  that  language,  to  insert  the  words 
*Q9ue  daasnm  firegit'  in  the  kino's 
writ,  or  the  party's  plaint,  by  which  the 
actioD  was  commenced,  and  also  in  the 
dedantioo  wherein  the  natnre  of  the 
mjory  was  more  drcnmstantially  detailed. 
Lttid  Derelict,  or  left  dry  by  the  sadden 
receding  of  the  sea,  or  of  the  water  of  a 


riyer,  belongs  to  the  king  by 
his  prerogative.  Land  fbnned  by  Alia- 
Tion,  diat  is,  by  gradoai  imperceptible 
feeeding  of  any  water,  or  by  a  gradual 
deposit  on  the  shore,  aocmes  to  the  owner 
of  the  sdjoining  land.  The  roles  of  Eng^ 
fish  law  as  to  Allovion  as  stated  in  Brac- 
tion  (fbL  9),  are  chiefly  copied  from  the 
'Digest'  (41  titLs.7). 

(Doetar  and  SUuiaU;  Co.  LUt.;  Co- 
myn's  X^.) 

The  definitioD  of  Allnyio  by  Gkuns  (ii. 
70}]saslbUows—'«  that  may  be  considered 
as  ad^ed  by  AUoyio,  which  a  riyer  adds 
10  oar  huMi  so  gradaally,  that  we  cannot 
frirnlate  how  much  is  added  in  each  small 
iaterral  of  time;  or,  according  to  the 
coamum  expression,  what  is  added  in  soch 
snail  portions  as  to  eMspe  onr  eyes." 
The  English  role  of  law  is  thesame.  Land 
Armed  on  the  coast  by  the  depontion  of 
■utter  from  the  sea,  is  Alloyio,  when  the 
increase  is  so  slow  that  it  cannot  be  ob- 
ierved,  thooxh  there  may  be  a  yisible 
iiKRase  at  tbe  end  of  each  ^ear,  and  in 
the  eoozse  of  yean  a  large  piece  of  land 
may  be  thus  formed  (Bex  o.  Lord  Yar- 
boraogfa,  2  B.  &  C.  91).  Gains  proceeds 
to  ad£— *«  but  if  a  riyer  carries  off  any 
psat  of  yoor  fhrm  and  brings  it  to  mine, 
this  part  oontinoes  to  be  yoors.  If  an 
islana  rise  in  the  middle  of  a  riyer,  it  is 
tte  eoomK«  property  of  all  those  who  on 
cadi  side  of  the  riyer  possesi  &rms  near 
the  bank;  hot  if  it  is  not  in  the  middle  of 
die  riyer,  it  bel<»gs  to  those  who  haye 
frnns  beside  the  buk  on  that  side  which 
(Compare  Acgenus  Urbicos, 
.  in  Pnmtmom,  Pan  Prior,) 

LANDING-WAITKR,  an  officer  of 
the  costoffis  whose  doties  consist  in  taking 
anaecarate  aeooontof  theoomber,  weight, 
measore,  or  quality  of  the  yarioos  descrip- 
tions of  mercfaamuse  lauded  from  fcreign 


ooontries  or  colonial  possetsionB.  Land* 
ing-waiters  likewise  attend  to  the  ship- 
ment of  all  goods  in  respect  of  whioi 
booBties  or  drawbacks  are  claimed. 
These  oflken  are  likewise  called  tearch- 
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LAND-TAX.    [Taxation.] 
LAND-TAX,    ROMAN. 

TlOH.l 

LAPSE.    [ADyowsoN;  Benefice.] 

LAW.  In  treating  of  the  word  law, 
we  will  first  exidain  its  etymology,  and 
the  etymology  of  the  eqoiyalent  words  in 
the  principal  languages  of  the  cirilixed 
world ;  we  will  next  determme  the  strict 
and  primary  meaning  of  law,  together 
with  its  yarioos  secondary  meanings ;  we 
will  afterwards  state  the  most  important 
species  of  law,  in  the  strict  sense  of  the 
word;  and  finally,  we  will  make  afiew 
remarks  on  the  ongin  and  end  of  Uw. 

1.  Etymohgy  of  Law,  and  the  equivalent 
wordt  in  other  languageM.'-ln  the  Greek 
langna^  the  most  antient  word  for  law 
is  t/iaiiu  {04fus,  which  contains  the  same 
root  as  Tieri/u),  meaning  *that  which  is 
established  or  laid  down.'  In  Homer 
$4fAis  signifies  a  role  established  by  cos- 
torn,  as  well  as  by  a  ci^il  government: 
it  sIIm)  siffnifies  a  jodicial  decinon  or  de- 
cree, a  legal  right,  and  a  legal  duty. 
(Iliad,  I.  238;  Od,  xiy.  56;  Od.  xyi. 
403;  //.  xi.  770;  //.,ix.  156,  298;  and 
see  Passow  in  y.)  Bwfths  and  rtSfths  are 
two  yery  antient  Greek  words,  baring 
the  same  origin  and  meaning  as  S4fus. 
The  common  Greek  word  for  law,  after 
the  Homeric  period,  is  p6fM%  which  first 
occors  in  the  *  Works  and  Days '  of  He- 
siod  (y.  274-386,  Gaisfbrd),  and  oontuns 
the  same  root  as  r4fut,  to  allot  or  dietri- 
btUe.  The  only  word  which  the  Gredc 
langoage  possessed  to  signify  a  legal  HM 
was  Siicaior,  or  iucoim/ta.  (Hugo,  &e- 
achichU  de»  BifmiacheM  Sechts,  p,  962, 
ed.xi.) 

Junsprodence  was  never  coltivated  as 
a  science  by  the  Greeks  before  the  loss  of 
their  independence.  Many  caoses  con- 
cnired  to  prevent  the  Greeks  from  adding 
jorisprod^ioe  to  the  numeroos  sobjects 
which  they  first  subjected  to  a  scientific 
treatment  The  chief  of  these  causes  was 
perhaps  the  generally  ar6t<rary  character 
of  the  Greek  tribunsis,  both  in  the  demo- 
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cratic  and  oligarchical  states.  The  Lace- 
dsmonians  had  no  written  laws  (Aris- 
totle's account  of  the  jurisdiction  of  the 
Ephors,  in  Polit,  ii.  9 ;  compare  Miiller's 
JDmians,  b.  iii.  ch.  6,  s.  2 ;  ch.  1 1,  s.  2 ; 
and  Justinian's  Inttitutes,  lib.  i.  tit  2, 
s.  10),  and  they  were  besides  too  great 
contemners  of  learning  and  science  to  cul- 
tivate law  in  a  systematic  manner.  The 
Athenians  possened  a  considerable  body 
of  written  laws,  and,  with  their  extraor- 
dinary talent  both  for  speculation  and 
action,  tiiey  would  probably  have  contri- 
buted something  towards  reducing  law  to 
a  science,  if  the  large  numbers  of  the 
judges  (SucooYa/)  in  their  courts  had  not 
led  to  a  popular  and  rhetorical  treatment 
of  the  questions  which  came  before  them, 
and,  by  diminishing  the  sense  of  personal 
responsibility,  fkcnitated  arbitrary  de- 
cisions.   (Xen.,  Mem,  iv.  4.  4.^ 

For  the  first  scientific  cultivation  of 
law  the  world  is  indebted  to  the  Romans. 
^How  far  our  ancestors,'  says  Cicero, 
*  excelled  other  nations  in  wisdom,  will 
be  easily  perceived  on  comparing  our 
laws  with  the  works  of  their  Lycurgus, 
Draco,  and  Solon;  for  it  is  incredible 
how  rude  and  almost  ridiculous  every 
-system  of  law  is,  except  that  of  Rome.' 
(*  Incredibile  est  enim,  quam  sit  omne 
jus  civile,  prseter  hoc  nostrum,  inoondi- 
tum  ac  pone  rldiculum.'  De  Ortit^  i. 
44.)  Apart  from  the  general  ability  of 
the  Romans  in  the  business  of  civil  and 
military  government,  the  systematic  cul- 
tivation of  law  in  Rome  is  perhaps  owing 
chiefiy  to  the  fiict  that  the  Roman  tribu- 
nals were  composed  of  a  single  judge,  or 
magistratus.  (Hugo,  Ibid.,  p.  345.)  The 
persons  filling  the  offices  of  prator  urba- 
nua  and  prator  pereyrinus  (the  magis- 
trates who  ultimately  exercised  the  chief 
civil  jurisdiction)  were  changed  annually ; 
and  it  was  found  convenient  that  every 
new  preetor  should,  on  his  accession  to 
his  office,  publish  an  authentic  statement 
of  the  rules  which  he  intended  to  observe 
in  administering  justice.  In  process  of 
time  these  rules,  known  by  the  name  of 
the  pnetor's  edict,  were  handed  down, 
with  little  alteration,  from  one  prsetor  to 
another ;  and  they  famished  a  text  for 
the  commentaries  of  the  Roman  lawyers, 
any  of  whose  expository  writings  were 


drawn  up  in  the  form  of  treatises  <Md 
edictim.    [Eoirrrr,  p.  844.]  • 

The  scientific  cultivation  of  law  among 
the  Romans  naturally  led  to  the  formation 
of  a  technical  legal  vocabulary  in  their 
language.  The  Ladn  is  accordingly  very 
rich  in  legal  terms,  man^  or  most  of 
which  have  been  retained  in  the  modem 
languages  of  western  Europe,  especially 
in  those  countries  whose  legal  systems 
are  founded  on  the  Roman  law.  The 
only  terms  however  with  which  we  are 
at  present  concerned  are  those  which  de* 
note  the  most  general  notions  belonging 
to  the  subject  of  jurisprudence.  Ze^r, 
which  has  the  same  etymological  relation 
to  lego  that  rex  has  to  rego,  meant  pro- 
perly a  measure  proposed  by  a  magistrate 
m  the  comitia,  or  assembly  of  the  people. 
A  Ux  was  not  necessanlv  a  rule,  and 
mi^ht  relate  to  a  special  case  (Hugo, 
Ibid.  p.  327) ;  but  as  most  of  the  leges 
proposed  by  the  ma^strates  were  general, 
the  word  came  to  signify  a  written  law. 
Jus  denoted  law  generally,  whether  writ- 
ten or  unwritten :  it  also  denoted  a  legal 
right  or  fiiculty.  Lex  signified  **  a  law ;" 
jus  "  law  "  generally.  (Austin,  Provides 
of  Jurispnuience,  p.  307.) 

The  Romance  languages  have  retained 
the  word  lex  in  the  Latin  acceptatioD 
(legge  Italian,  %  Spanish,  hi  French). 
They  have  however  lost  the  word  jus 
(though  they  retain  many  of  its^  deriva- 
tives), and  have  substituted  fi>r  it  words 
formed  from  the  passive  participle  of  di- 
rigo  (diriito  Italian,  derecho  Spanish,  droit 
French),  probably  after  the  analogy  of 
the  German  recht. 

Nearly  all  the  Teutonic  languages  (in- 
cluding the  Anglo-Saxon)  possess  some 
form  of  the  word  recht,  with  a  double 
sense  eqmvalent  to  the  Latin  jim,  namely, 
law  and  faculty.  The  modern  English 
uses  right  in  the  sense  of  faculty  alone. 
The  High  German  hasgesetz  (from  setzen, 
**  to  place,"  like  Bttr/ihs  and  Bifus\  for  a 
written  law  equivalent  to  lex.  TTie  Low 
German  langiuiges  have,  instead  of  gesetz^ 
a  word  formed  from  legen,  to  lay  down, 
which  in  Anglo-Saxon  is  laga  or  lag,  in 
modem  English  law.  1'be  word  law 
however,  in  modem  English,  has  not  the 
limited  sense  of  gesetz,  but  is  coextensive 
with  the  Latin  jts,  when  the  latter  docs 
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DG^  ngnify  facuUv,  We  do  not  wish  to 
dwell  nnziecessanry  on  these  etymologies, 
hot  we  will  shortly  nodce  that,  besides 
ngt,  the  Dutch  language  has  the  word 
wet  in  the  tense  of  law.  This  word  is 
derired  from  the  antient  withcaiy  Gothic, 
**iD  bind,"  and  is  equiTalent  etymologi- 
caliy  to  die  Latin  obligalio.  The  Eng- 
lish verb  to  wtd  is  the  same  word  £&, 
which  signifies  marriage  in  modem  Ger- 
man, originally  meant  law  or  ordinance 
(Nibelmmgen  Lied,  v.  139,  5061);  so  that 
the  Dutch  wei  and  the  English  wed  stand 
to  one  another  in  the  same  relation  as  the 
antient  and  modem  senses  of  ehe, 

2.  Proper  and  improper  MeaningMcf  the 
word  Law. — A  law,  in  the  strict  sense  of 
the  wordy  is  a  general  command  of  an  in- 
teUigent  being  to  another  intelligent 
being.*  Laws  established  by  the  sove- 
reign goremment  of  an  independent  civil 
fiodety  are  styled  positive,  as  existing  by 
podtio.  [SoTEBEiOMTT.]  When  law  is 
qnken  of  simply  and  absolutely,  positive 
law  is  always  understood.  Thus  in  such 
phrases  as  **  a  lawyer,"  *'a  student  of  law,'* 
« legal,"  -legaUty,"  "legislation,"  «le- 
flshitor,"  &c^  positive  law  is  meant 
Positive  law  is  the  subject-matter  of  the 
sdence  of  jarisprudenoe.  [Jubispbu- 
DEjiCE.]  Every  general  command  of  a 
sovereign  government  to  its  subjects, 
however  conveyed,  falls  under  the  head 
of  positire  laws.  The  general  commands 
of  God  to  man  (whether  revealed  or  un- 
revcaled)  are  called  the  laws  of  God,  or 
the  EKvine  law :  they  are  sometimes  also 
known  by  the  name  of  **  natural  law,"  or 
•*  law  of  nature."  The  Divine  law  (ao- 
eording  to  the  phraseology  just  explained) 
is  the  standard  to  .which  all  human  laws 
ought  to  conform.  On  the  mode  of  de- 
termining this  standard  some  remarks 
will  be  made  lower  down. 

Bendes  positive  law,  which  is  known 


*  *  Lex  nO  aliod  quun  repula  inanwu,*  nys 
Bbeoo.  Ite  Jmgm.  Seint.  lib.  viii.  a]^.  83.  The 
vcsd  rffrnJOf  or  rule,  is  ambiguouB  :  it  sometimes 
s^rnifies  a  norma,  maxim,  or  canon  simply  :  it 
•  mgnifieB  a  sonHa,  maxim,  or  canon,  ao- 
d  vith  a  comjnand.  MoreoTifr,  it  is  a 
r  to  say  that  the  role  or  normn  itself  eom- 
Baeon's  definition  would  therefore  be 
moR  pfceise  if  expseswd  as  follows :    "  JLez  «st 


to  be  a  command  enforced  by  a  sanction,* 
and  the  Divine  law,  which  is  presumed 
to  be  so,  there  are  some  classes  of  laws 
which  are  not  commands,  though  they 
bear  an  analogy  more  or  less  remote  to 
laws  properly  so  called.  Thus  by  the 
term  **  law  of  nations,"  or  "  international 
law,"  are  signified  those  maxims  or  rules 
which  independent  political  societies  ob- 
serve^ or  ought  to  observe,  in  their  con- 
duct towards  one  another.  An  indepen- 
dent political  society  is  a  society  which  is 
not  in  the  habit  of  rendering  obedience 
to  a  political  superior ;  consequently,  an 
independent  political  society  cannot  le- 
ceive  a  command  or  be  subject  to  a  law 
properly  so  called.  But  inasmuch  as  the 
maxims  of  international  morality  are  ge- 
neral, and  determine  men's  wills  by  Uie 
fear  of  provoking  the  hostility  of  other 
independent  societies  against  their  own 
country,  there  is  a  close  analogy  between 
the  so-called  **  law  of  nations  "  and  posi- 
tive law.  We  may  here  remark  that 
the  term  '*  jus  gentium,"  as  used  by  the 
Roman  lawyers,  has  a  different  mean* 
ing  fh>m  "law  of  nations,"  as  used  in 
modem  times.  According  to  their  phrase- 
ology* jw  civile  consists  of  those  roles  of 
law  which  are  peculiar  to  any  indepen- 
dent state ;  Jus  gentium  consists  of  those 
rules  of  law  which  are  common  to  all  na- 
tions. ("  Quod  ^uisque  populus  ipse  sibi 
jus  oonstituit,  id  ipsum  civitatis  est,  voca- 
turque  Jus  civile,  quasi  proprium  jus 
ipsius  civitatis.  Quod  vero  natura  vel 
ratio  inter  omnes  homines  oonstituit,  id 
apud  omnes  peneque  custoditnr,  voca- 
turqueyus  ^ea^'iim,  quasi  quo  jure  omnes 
gentes  utuntur."  Inst.,  lib.  i.  t  2,  s.  1, 
and  Gains,  i.  1.)  In  the  langusge  of  the 
Roman  jurists.  Jus  naturale  is  commonly 
equivalent  to  Jus  gentium.  (See  e,g.  Inst.^ 
lib.  i.  t  2, 8.  1 1.)  In  some  of  the  Roman 
historians  Jus  gentium  has  a  meaning 
which  at  least  approaches  to  the  *  law  of 
nations.'  (Liv.  u.  4,  vi.  1.)  Concerning 
a  peculiar  meaning  attributed  to>v«  natU' 
rtUe  in  a  passage  of  Ulpian  {JLHy.,  lib.  i. 
tit  1,  fr.  1,  s.  3 ;  Inst,,  lib.  i.  tit.  2,  ad, 
init,),  see  the  remarks  of  Mr.  Austhi,  in 


*  A  sanction  is  the  evil  with  which  any  one  la 
visited  in  consequence  of  disobedience  to  a  com- 
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hts  *  Pitmnoe  of  Jorispnidenoe,'  p.  108. 
Other  danes  of  laws  not  imperativet  but 
haTing  as  dose  an  analog  to  laws  proper 
as  the  maxims  composmg  international 
law,  are  the  *Maw  of  honour"  and  the 
'*law  of  fhshion;"  the  laws  of  certam 
sports  and  games,  such  as  the  laws  of  the 
turf;  the  laws  of  whist,  cricket,  chess, 
&c.,  also  stand  in  a  similar  predicament 

The  term  law  is  also  employed  in  certain 
cases  where  the  analogy  to  laws  properly 
so  <»l]ed  is  much  more  remote.  Instances 
of  thu  usage  are  such  ezpresmons  as  the 
**  laws  of  motion,"  the  **  law  of  attraction 
or  graTitation,"  the  *•  law  of  mortality  " 
in  a  given  country,  the  **  law  of  popula- 
tion," the  **  laws  of  human  thought,''  the 
**  law  of  a  mathematical  series."  In  laws 
of  this  class  (which  may  be  styled  "  me- 
taphorical laws ")  there  is  no  command 
suim  no  intellif^nce  to  work  upon;  no- 
thing more  is  signified  than  that  there  is 
a  certain  uniformity  of  phenomena,  ana- 
logons  to  the  uniformity  of  conduct  pro- 
di^ed  in  men  by  the  operation  of  a 
law  properly  so  called. 

3.  Species  (f  PosUive  Xaw.— The 
positive  laws  of  any  country,  conudered 
as  a  system,  may  be  divided  with  refer- 
ence to  their  Murce§  (or  the  modes  by 
which  fhey  become  laws)  into  wriUen 
and  unwritten.  This  division  of  laws  is 
of  great  antiquity;  the  expression  tm- 
written  laws  occurs  in  Xenophon's  *  Me- 
morabilia,' in  a  conversation  attributed 
to  Socrates  (iv.  4,  19),  in  the  *  Antigone' 
Off  Sophocles  (v.  450-7;  comp.  Aristot 
Xhei.  i.  13,  2),  in  the  <  Republic  and 
Laws  of  Plato'  (t.  563  and  793,  ed. 
Steph.),  and  in  Demosthenes  {Aristocrat., 
p.  639,  ed.  Reiske).  In  these  passages  it 
appears  to  signify  those  rules  of  law  or 
morality  which  (being  founded  on  obvi- 
oos  dictates  of  utility)  are  nearly  com- 
mon to  all  countries.  Unwritten  law,  in 
tills  sense,  nearly  corresponds  with  the 
jus  natwale  of  the  Roman  lawyers.  In 
the  langnage  of  the  Digests  and  the  Insti- 
tutes, the  terms  written  and  unwritten 
law  ("jus  quod  constalTex  scripto  aut  ex 
non  scripto  ")  are  used  m  a  more  precise 
manner,  to  signify  those  laws  which  had 
been  promulgated  bw  the  Roman  legisla- 
ture u  writing,  ana  those  rules  of  law 
which  had  been  taciay  adopted  ^y  the 


same  legislature  from  usase.*  For  (as 
it  is  stated  in  a  passase  of  the  Digests) 
"since  the  laws  derive  their  binding 
force  fh>m  nothing  but  the  dedsion  of 
the  people,  it  u  fitting  that  those  rules 
which  the  pec^le  have  approved  of  with- 
out reducing  them  into  writing  should 
be  equally  obligatory.  For  what  differ- 
ence is  there  whether  the  people  declares 
its  will  by  vote  or  by  its  conduct?" 
(**  Quum  ipssB  leges  nulla  alia  ex  causa 
nos  teneant  quam  quod  judicio  pofniU 
receptse  sunt,  merito  et  ea  que  nne 
scripto  populus  probavit,  tenebunt  onmes ; 
nam  quid  interest,  suffi^o  populus 
volnntatem  snam  declaret,  an  rebus  ipeis 
et  fcctisf    Dig.,  lib.  i.,  t.  3,  fr.  32.) 

Sir  William  Blackstone  divides  the 
law  of  England  into  the  "lex  non  scripttt, 
the  unwritten  or  common  law,  and  the 
lex  scripto,  the  written  or  statute  law." 
'*  The  tex  non  scripta,  or  unwritten  law 
(he  fhrther  says),  mcludes  not  only  gene- 
ral customs,  or  tiie  common  law  properly 
so  called,  but  also  the  particular  customs 
of  certain  parts  of  the  kmgdom ;  and  like- 
wise those  particular  laws  that  are  by 
custom  observed  only  in  certain  courts 
and  jurisdictions."  "  When  I  call  these 
parts  of  our  law  Uges  non  scripUe  (he  pro- 
ceeds to  say),  I  would  not  be  understood 
as  if  all  those  laws  were  at  present  merely 
oral,  or  communicated  from  the  former 
ages  to  the  present  solely  b^  word  of 
mouth.  It  is  true  indeed  that,  m  the  pro- 
found ignorance  of  letters  which  formerly 
overspread  the  whole  Western  world,  all 
laws  were  entirely  traditional,  for  this 
pbdn  reason,  because  the  nations  among 
which  they  prevailed  had  littie  idea  of 
writing... .But  with  us,  at  present,  the 
monuments  and  evidences  of  our  lend 
customs  are  contained  in  the  records  of  the 
several  courts  of  justice,  in  books  of  re- 
ports and  judicial  decisions,  and  in  trea- 
tises of  learned  sages  of  the  profession,  pre- 


*  The  distinction  of  Uw  into  vfitten  and  un- 
written does  not  seem  to  have  been  rexuUrly 
made  by  the  Roman  juristB ;  for  it  does  not  oocar 
in  Gaiua,  "from  whoae  Commentaries  the  substance 
of  the  second  title  of  the  first  book  of  the  Insti- 
tntes  is  borrowed.  The  distinction  in  question  is 
'ntroduced,  l)oth  in  the  Digests  and  the  Institates 
".  tit.  2),  with  a  reference  to  the  Gxeek  writen, 
philosophers. 
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served  and  handed  down  to  ns  from  the 
times  of  highest  antiquity.  However,  I 
therefore  style  these  parts  of  our  law  leges 
non  BcripUt,  because  their  original  insti- 
toticHi  and  authority  are  not  set  down  in 
writing."  (1  Com.,  p.  6S.)  In  this  passage 
Blackstone  clearly  explains  that  unwrit- 
ten law  is  so  called,  not  because  it  does 
not  exist  in  writing,  but  because  it  was 
not  promulgated  by  the  legislature  in  a 
written  form.  His  statement  of  the  sorts 
of  laws  severally  comprehended  by  the 
classes  of  written  and  unwritten  law  in 
Enffland  is  erroneous.  Written  law  com- 
prehends not  only  the  statutes  made  by 
the  parliament  or  supreme  le^slature, 
bat  also  the  written  regulations  issued  by 
sobordinate  legislatures,  as  orders  in 
cooncil,  and  rules  of  court  made  by  the 
jodoes.  Unwritten  law,  moreover,^  com- 
prehends not  only  the  common  law  which 
18  administered  by  the  courts  styled 
**  courts  of  common  law,"  but  also  the 
greitest  part  of  the  law  styled  "  equity," 
which  IS  administered  by  the  courts 
styled  "  courts  of  equity." 

Unwritten  law  has  been  called  by  Mr. 
^BexiHiBm  judge-made  law  ;  a  name  which 
correctly  denotes  the  mode  by  which  it 
becomes  law. 

It  may  be  remarked  that  a  written  law 
IB  called  a  law,  but  that  a  rule  of  unwrit- 
ten law  is  never  called  a  law.  This 
phraseology  corresponds  to  the  distinction 
between  lex  and  jua,  and  geeetz  and  recht, 
which  was  explained  above. 

Positive  laws  are  also  divided,  aooord- 
ing  to  their  sourcet  into  laws  made  by 
supreme,  and  laws  made  by  subordinate 
legislatures.  In  other  words,  laws  may 
be  issued  by  the  sovereign  legislature,  or 
by  fdnctionaries  who  derive  their  au- 
thority from  the  sovereign  legislature. 

The  sources  of  law  are  not  unfrequently 
confounded  with  its  causes;  in  other 
words,  with  the  &ctB  which  induce  the 
sovereign  to  invest  certain  maxims  with 
the  legal  sanction.  Thus  it  is  fiincied 
that  a  rule  of  customary  or  consuetudi- 
nary law  exists  as  Uw,  by  virtue  of  cus- 
tom or  usage,  and  not  by  virtue  of  the 
authority  of  the  sovereign  or  his  repre- 
sentative, who  has  imparted  to  it  a  bmd- 
tng  force.  This  subject  is  clearly  ez- 
puaned  in  Mr.  Anstm'a  'Ontlise  of  a 
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Course  of  Lectures  on  General  Juris- 
prudence,' pp.  10,  11. 

The  laws  of  a  state,  considered  as  a 
system,  may  be  divided,  with  reference 
to  their  stAiect-matter,  into  public  and 
private.  The  division  of  jus  into  jus 
pvhlicum,  and  jus  ^vatum  originated 
with  the  Roman  jurists,  and  occupies  a 
oonroicuous  station  at  the  beginning  of 
the  Digests  and  Institutes.  No  trace  of 
this  division  exists,  as  far  as  we  are 
aware,  in  any  Greek  author.  Jus  pub- 
licum  is  defined  to  be  "quod  ad  statum 
rei  Romans  spectat,"  **  quod  in  sacris,  in 
saoerdotibus,  m  magistratibus  oonsistit." 
Jus  privatum  is  that "  quod  ad  sin^orum 
utilitatem  pertinet"  The  institutional 
treatises  of  the  Roman  lawyers  appear  to 
have  been  confined  to  yiwpnva/tiiii.  The 
Institutes  of  Justinian  do  not  touch  upon 
Jus  publicum,  except  in  the  final  chapter 
De  Publieis  Judiciis,  and  this  chapter 
is  wanting  in  the  Commentaries  of  Gaius, 
on  which  the  Institutes  of  Justinian  are 
mainly  founded.  Hence  it  appears  that 
the  Roman  lawyers  included  under  jus 
publicum  not  only  the  powers  of  the 
sovereign,'  and  the  rights  and  duties  of 
persons  in  public  conditions,  but  also 
criminal  law.  Their  definition  of  jus 
publicum,  however,  does  not  properly  in- 
clude criminal  law,  and  the  term,  as  used 
by  later  writers,  has  not  in  general  this 
extension.  Publicus  is  the  adjective  of 
populust  and  rignifies  that  which  belonged 
to  the  sovereign  body  of  citizens ;  hence 
jus  publicum,  signified  that  law  which 
concerned  the  government  of  Rome,  and 
its  magistrates  and  other  ftmctionaries. 
Privatus  seems  to  have  meant  originally 
that  which  was  separated  or  set  apart 
from  any  common  stock ;  hence  it  came 
to  signify  that  whicii  did  not  concern 
directly  the  public  or  state. 

The  formal  division  of  law  bto  public 
and  private  is  not  to  be  found  in  tne  in- 
stitutional treatises  of  English  Law.  It 
is  however  used  by  Lord  Bacon,  in  his 
treatise  *  De  Augments,'  lib.  viiL  Aph. 
80;  where  he  advises  that,  after  the 
model  of  the  Roman  jurists,  jus  publicum 
should  be  excluded  from  institutional 
treatises. 

Sir  W.  Blackstone,  in  the  first  book  of 
his  <  ComnientBries,'  treats  of  the  righto 
II 
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and  duties  of  persons,  in  their  public  and 
private  relations  to  each  other  (pp.  146, 
422).  The  former  branch  of  Uiis  divi- 
sion, vhich  occupies  chapters  2  to  13, 
oompreheQdsjM publicum,  in  its  limited 
sense,  which  nearly  corresponds  to  the 
English  term  **  constitutional  law."  The 
droit  politique  or  conglitutiwnel  of  Mr. 
Bentham,  in  his  *  Traites  de  Legislation ' 
(torn.  i.  p.  147,  .32.5-6,  ed.  1802),  is  also 
equivalent  to  jug  publicum,  in  its  strict 
sense.    (Austin's  Outline,  p.  Ixvii.) 

Positive  law  is  fbrther  divided,  with 
referenca  to  its  subject,  into  the  law  cf 
persons  and  the  law  of  things.  The  Ro- 
man jurists,  who  were  the  authors  of  this 
division,  arranged  these  two  classes  under 
the  head  of  jus  privatum,  together  with 
a  third,  viz.  the  law  of  actions,  or  of 
judicial  procedure.  A  full  explanation 
of  this  important  division  is  not  consistent 
with  the  purpose  of  the  ])n!sent  article : 
we  extract  a  brief  and  lucid  statement  of 
it  from  Mr.  Austin's  'Outline'  already 
cited.  ''There  are  certain  rights  and 
duties,  with  certain  capacities  and  in- 
capacities to  take  rights  and  incur  duties, 
by  which  persons,  as  subjects  of  law,  are 
variously  determined  to  certun  classes. 
The  rights,  duties,  capacities,  or  incapa- 
cities, which  determine  a  given  person  to 
any  of  these  classes,  constitute  a  cow/t- 
tion,  or  status,  which  the  person  occupies, 
or  with  which  the  person  is  invested. 
The  right,  duties,  capacities,  and  incapar 
cities,  whereof  conmtions  or  status  are 
respectively  constituted  or  composed,  are 
the  appropriate  matter  of  the  department 
of  law  which  commonly  is  named  the 
law  of  persons:  jus  quod  ad  personas 
pertinet.  The  department,  then,  of  law 
which  is  styled  the  law  of  persons  is  con- 
versant about  status  or  conditions ;  or  (ex- 
pressing the  same  thing  in  another  form) 
It  is  conversant  about  persons  (meaning 
men)  as  bearing  or  invested  with  persons 
(meaning  status  or  conditions).  The  de- 
partment of  law  which  is  opposed  to  the 
law  of  persons  is  commonly  named  the 
law  cf  things  ;  jus  quod  ad  re*  pertinet. 
The  law  of  things  is  conversant  about 
matter,  which  may  be  described  briefly 
in  the  following  manner :  it  is  convenant 
about  rights  and  duties,  capacities  and  in- 
capacities, in  so  fiu*  as  they  are  not  con- 


stituent or  component  parts  of  status  or 
obnditions.  It  is  also  conversant  about 
persons,  in  so  fiir  as  they  are  invested 
with,  or  in  so  &r  as  they  are  subject  to, 
the  rights  and  duties,  capacities  and  io« 
capacities,  with  which  it  is  occupied  or 
concerned  "  (pp.  xvi.,  xvii.).  The  most 
important  conditions  or  status,  composing 
the  law  of  persons,  are  public  or  poiiticaj^ 
and  private.  The  former  species  includes 
all  persons  sharing  the  sovereign  power 
and  all  public  functionaries;  the  latter 
includes  the  conditions  of  husband  and 
wife,  parent  and  child*  master  and 
servant,  guardian  and  ward.  Sec  The 
term  jus  publicum,  when  used  in  a  pre- 
cise sense,  is  equivalent  to  the  former  of 
these  species.  It  may  be  remarked,  that 
the  erection  of  certain  aggregates  of 
rights  and  duties  into  a  status  is  more  or 
less  arbitrary ;  and  that  the  jurist  must 
be  guided  by  considerations  of  method 
and  convenience,  concerning  which  no 
very  precise  rules  can  be  laid  down.  For 
example,  in  a  country  where  a  large  sum 
of  money  was  expended  by  the  govern- 
ment in  the  relief  of  the  ^r,  and  where 
a  large  part  of  the  workmg  classes  con- 
sisted of  paupers  Tor  persons  receiving 
legal  relief),  it  might  be  expedient  to 
make  the  rights  and  duties  of  a  pauper 
a  condition,  or  status,  in  the  law  of  i«r- 
sons.  In  a  country  where  the  legal  re- 
lief of  the  poor  was  insignificant  in 
amount,  the  rights  and  duties  of  a  pauper 
would  be  more  conveniently  introduced 
in  the  law  of  things.  Sir  W.  Blackstone, 
misled  by  the  ambiguity  of  the  Latin 
word  jus,  has  rendered  jus  personarum 
Mud  jus  rerum  by  "  rights  of  persons,"  and 
**  rights  of  things.*'  The  origin  of  this 
portentous  blunder  is  explained  in  Mr. 
Austin's  'Oudine,'  p.  Ixiii. 

Positive  law  is  also  divided,  with  refer- 
ence to  the  legal  consequences  of  a 
breach  of  legal  duty,  into  civU  and 
criminal. 

Civil  law  is  that  department  of  law 
in  which  every  breach  of  a  duty  may  be 
made  the  subject  of  a  le^  proceeding* 
for  the  purpose  of  conferring  on  the  per- 
son wrong^  a  right  from  the  enjoyment 
of  which  he  is  excluded  by  the  defend- 
ant, or  of  obtaining  fhim  the  defendant 
compensation  for  a  right  violated  by  him. 
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CrvmM^  lam  is  that  department  of  law 
in  which  every  breach  of  duty  may  be 
made  the  sabject  of  a  legal  proceeding 
iastitiilBd  by  the  soTereign  or  his  repre- 
KDtati'resy  for  the  purpose  of  inflicting 
pnnkhment  on  the  person  charged  with 
the  breach  of  dnty.  The  scope  of  a  civil 
action  is  the  redress  of  the  phuntiff,  by 
oooferring  on  him  the  right,  or  oompen- 
tttion  fiir  the  violation  of  a  right,  which 
he  daims  from  the  defendant  The  scope 
of  a  criminal  action  is  to  inflict  pttnisa- 
meat  oq  the  defendant  for  the  breach  of 
a  legal  duly  which  is  impaled  to  him. 
Paul  law  is  not  identical  with  criminal 
law ;  for  an  aet  or  omission  may  be  liable 
to  k^  punishment  in  consequence  of  an 
action  inatitnted  by  a  priuate  peracm. 
The  action  in  Englifth  law  termed  a  91ft 
Um  action  is  partly  a  civil  and  partly  a 
penal,  boi  is  m  no  respect  a  criminal  ac- 
tioii.  It  has  been  alrody  stated  that  the 
term  fu»  civile  originally  signified  the 
pecdliar  law  of  Rome.  In  modem  times 
It  has  acquired,  in  many  or  most  civilized 
ooontries,  the  limited  sense  which  has 
JBst  been  explained.  The  term  crimen 
was  laed  by  the  Roman  jurists  as  equiva- 
lent to  deiictwm  pubUeum,  that  is,  a  delict 
which  was  tiie  sabject  of  a  judicium  pulh 
Uemm  (Hogo^  lb.  pp.  368,  959).  (On  the 
contents  of  the  French  Code  civil  see 
Codes,  Les  Cim q.)  Ciuil  and  Criminal 
deliets  or  injuries  are  terms  which,  in 
strictness,  are  unknown  to  the  English 
law.  A  criminal  proceeding  is,  in  the 
language  of  the  l^lish  law,  styled  a 
plea  ef  the  croam,  as  being  a  penal  action 
insritated  by  the  crown.  The  court 
reeentiy  created  by  statute  in  London  is 
however  styled  the  Central  Criminal 
Court  By  the  civil  2av,  in  England,  is 
commonly  understood  the  Roman  law 
geooaUy,  or  that  portion  of  it  which  is 
reodved  in  the  ecclesiastical  courts. 

Law  is  sometimes  opposed  to  equity. 
Eqmitjf^  in  this  sense,  implies  an  arbitrary 
or  discretionary  power  in  the  tribunal  to 
decide,  not  aooording  to  prescribed  rules 
cf  law,  but  according  to  its  own  conoep- 
tioas  of  moral  justice.  In  the  lanptage 
of  the  English  law,  common  law  is  op- 
posed to  equity^  conceniing  which  op- 
positioo  see  Ecffim,  Common  law  is  so 
deoooiinated  as  being  founded  on  usages 


common  to  the  whole  nation,  and  not  pe- 
culiar to  a  certain  .district  (1  Blackst 
Comm.,  p.  67-8.)  In  like  manner,  <*the 
Book  of  Common  Prayer  "  is  so  designated 
in  order  to  distinguish  it  from  forms  of 
prayer  intended  for  private  devotion.  It 
may  be  remarked,  that,  in  the  language 
of  the  Roman  law,  ju9  civile  is  opposed 
to  jue  pratorivm  (the  law  made  by  the 
judicial  legislation  of  the  pnetors),  m  the 
same  manner  that,  in  the  language  of  the 
English  law,  common  law  is  opposed  to 
equity. 

A  law  is  likewise  opposed  to  a  privile- 
gium.  PriviUgium  is  an  ancient  term  of 
the  Roman  law,  inasmuch  as  it  occured 
in  the  Twelve  Tables.  (Cicero^  Leg.,  iii. 
19.)  It  signified,  according  to  its  etymo- 
logy, a  measure  directed  at  a  single  per- 
son {hominem  vrivum),  as  distinguished 
from  a  law  which  applies  to  clasaee  of 
persons;  for  as  it  is  stated  in  a  frag- 
ment of  Ulpian  preserved  in  the  Digests, 
*<  jura  non  m  singulas  personas,  sed  gene- 
raliter  constituuntur."  TLib.  i.  tit.  3,  f^. 
8.)  The  latter  part  of  Uie  word  priviU^ 
gium  is  connected  with  lex ;  but  we  have 
already  stated  that  lex  originally  did  not 
necessarily  signify  a  rule.  More  pro- 
perly, however,  a  privilegium  signifies  a 
special  command  of  the  sovereign,  not 
founded  on  an  existing  general  command 
or  law.  Such  a  privilegium  may  either 
be  beneficial  to  the  person  or  persons  vS" 
fected  by  it,  as  an  exemption  from  all 
personal  actions  which  the  king  of  Eng- 
land can  (or  could)  grant  by  his  vmt  cf 
protection  (Blackst  3  Com,,  p.  289) ;  or 
it  may  deprive  him  of  some  of  his  rights, 
or  inflict  some  punishment  upon  him. 
The  difference  between  a  law  and  a 
privilegium  is  explained  by  Sir  W. 
Blackstone  as  follows :  "  Municipal  (i^, 
positive)  law  is  a  rule;  not  a  transient 
sudden  order  from  a  superior  to  or  oou- 
ceming  a  particular  person,  but  some- 
thing permanent  uniform,  and  universal. 
Therefore  a  particular  act  of  the  legis- 
lature tooonSSscate  the  eoods  ofTitius, 
or  to  attaint  him  of  hi^  treason,  does 
not  enter  into  the  idea  of  a  municipal 
law ;  for  the  operation  of  this  act  is  spent 
upon  Titius  onlf ,  and  has  no  relation  to 
the  community  in  general ;  it  is  rather  a 
sentence  than  a  law.     But  an  act  ta 
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declare  the  crime  of  which  Titim  is 
accused  shall  be  deemed  high  treason; 
this  has  permanency,  oniformity,  and  ani- 
Tenality,  and  therefore  is  properly  a  rale** 
(or  law).  ( 1  Com^  p.  44.)  The  distinc- 
tion here  adverted  to  is  that  meant  by  the 
Greek  writers  when  they  spesk  of  go- 
Temments  administered  according  to  law, 
and  governments  administered  not  ac- 
cordingto  law.  (See  particularly  Aris- 
totle, JPolit^  iv.  4,  5.)  In  the  latter 
class  of  stato,  the  acts  of  the  government 
were  a  succession  of  privilegia  (generally 
styled  by  the  Greeks  i^rf^trfuera,  although 
i^n^iaara  were  often  laws,  strictly  so 
called).  Montesquieu's  distinction  be- 
tween monarchy  and  despotism  is  tbund- 
ed  upon  the  same  principle  {hjtprit  des 
Lois,  ii.  I).  Government  by  privileyia 
is  properly  called  arbitrary  government, 
the  government  being  administered  not 
according  to  rules,  but  according  to  the 
arbiiriuM  of  the  sovereign  one  or  many. 

Conoenung  the  difference  between  the 
making  of  laws  and  the  execution  of 
them,  or  (as  they  are  termed)  the  leffis- 
lative  and  extcntivt  functions  of  govern- 
ment, see  Lkqislation. 

Law  is  sometimes  opposed  to  fact; 
that  is  to  say,  the  rule  of  law  is  mstin- 
^uished  from  the  facts  or  events  to  which 
It  is  applied  in  practice.  In  this  sense 
it  is  said  that  every  one  b  presumed  to 
know  the  law ;  whereas  i^smorance  of  the 
fact  is  an  excuse.  (For  the  doctrines  of 
the  Roman  law  on  this  subject,  see  Dig,, 
lib.  xxii.  t  6.)  The  distinction  between 
law  and  fiict  is  important  in  oor  system 
of  jurisprudence,  with  reference  to  trial 
by  jury ;  for,  according  to  the  theory  of 
our  law,  the  judge  decides  oonoeming  the 
law,  and  the  jury  concerning  the  fact 
This  maxim  is  however  little  more  than 
theory ;  for  in  practice  the  jury,  by  its 
power  of  retunung  a  general  veidict,  is 
judge  both  of  the  law  and  the  fhct 
[Jury.]  On  certain  questions  which 
necessarily  arise  in  the  administration  of 
justice,  and  which  are  questions  neither 
of  law  nor  of  &ct  (sudi  as  "  due  dili- 
gence," "  reasonable  notice,"  "  probable 
cause,"  &c)  see  an  article  in  the  Law 
Magazine,  vol.  xii.  pp.  53-74. 

Laws,  considered  sbgly,  have  been 
diTided  into  numerous  spedes,  as  decla- 


ratory, remedial,  penal*  repealing,  &c. 
laws.  Concerning  these  see  Austin's 
Province  of  Jurisprudence,  p.  22,  and 
Dwarris  On  Statutes,  c.  10. 

4.  Origin  and  End  of  Positive  Law.^ 
It  has  been  above  stated  that  all  positive 
laws  are  commands,  direct  or  indirect, 
of  the  person  or  persons  exercising  su- 
preme political  power  in  an  independent 
society.  Conseqoentiy  the  notion  that 
positive  laws  are  derived  from  a  compact 
between  sovereign  and  subjects  (styled  the 
original  or  social  contract)  is  a  deluaon. 

The  proper  end  of  positive  law  is  the 
promotion  of  the  temporal  happiness,  or 
well  being,  of  the  community  over  which 
the  law  extends.  Thus  Anstotie,  in  his 
'  Politics,'  says  that  **  political  society  was 
formed  in  order  to  enable  men  to  live, 
and  it  continues  to  exist  in  order  that 
they  may  live  happily  "  (1.  2.).  **  Finis 
et  Scopus  (says  Lord  Bacon)  quem  leges 
intueri  atque  ad  quem  jussiones  et  sano- 
tiones  suas  dirigere  debent,  non  aliuft  est 
quam  ut  cites  feliciter  degant."  (Ue 
Augm.,  lib.  viii.  Aph.  5.)  The  meaning 
of  Aristotie  and  Bacon,  in  the  passages 
just  cited,  was  no  other  than  that  ex- 
pressed by  Mr.  Bentham  in  his  well- 
known  formula,  that  the  end  of  political 
government  is  '*  the  greatest  happmess  of 
the  greatest  number." 

We  have  stated  that  the  proper  end  of 
positive  law  is  the  promotion  of  the  tem- 
poral happiness  of  tiie  community.  The 
end  of  the  political  union  is  the  promo- 
tion of  the  happiness  of  its  members  in 
the  present  state  of  existence ;  that  is  to 
say,  in  the  existence  which  is  compre- 
hended between  birth  and  death.  The 
promotion  of  men's  happiness  in  the  ex- 
istence which  commences  after  death  is 
the  end  of  the  religious  or  ecclesiastical 
union.  (See  Warburton's  Divine  Lega- 
tion, b.  1,  s.  2,  vol.  i.  p.  215,  8vo.  ed.) 

'From  the  benevolence  of  the  Deity,  it 
is  presumed  that  those  rules  which  tend 
the  most  to  produce  the  happiness  of  his 
creatures  are  most  agreeable  to  him ;  and 
consequentiy  the  term  «  Dirine  law"  (also 
called  natural  law)  is  used  to  ngnify 
those  maxims  to  which  human  law 
ought  to  conform.  In  the  vast  countries 
where  the  Mohammedan  and  Brahminical 
relivioot  pravail,  a  great  proportSon  of 
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the  positiTe  law  is  supposed  to  be  derived 
from  the  direct  revelation  ofasopema- 
tiiral  being;  and  therefore  the  l>ivine 
lair  aod  the  podtive  laws  of  the  state  in 
gnat  measore  coincide.  The  Christian 
dispeoaation  however  does  not  (like  the 
Jewish)  contain  any  system  of  rules  out 
of  whicli  a  body  of  positive  law  can  be 
fixined,  or  which  can  be  enforced  by  a 
civil  government  Consequently,  in 
Christian  countries  a  very  small  part  of 
positive  law  is  founded  upon  precepts  de- 
rived from  immediate  revelation :  the  fiir 
greater  pa^  of  positive  law  is  or  ought  to 
be  ftshioned  upon  rules  of  Divine  law, 
which  are  only  discoverable  by  a  process 
of  inference  from  the  phenomena  of  hu- 
man society. 

LAW.  CRIMINAL.  The  object  of 
the  English  as  of  every  other  system  of 
Crioiinal  Law  is  the  prevention  of  inju- 
ries by  the  terror  of  punishment ;  but  it  is 
Dot  ev^ry  injury  the  commission  of  which 
the  law  thmks  fit  to  prevent  by  such 
means ;  in  most  cases  it  is  satisfied  with 
the  redress  of  injuries  after  thej  have 
been  committed,  by  either  restoring  the 
party  injared  to  his  right,  where  that  is 
possible,  or  by  giving  him  compensation 
is  damages.  In  law,  an  iqjury  is  any 
violation  of  a  legal  right  or  omission  of 
a  l^al  dutj :  a  crime,  then,  may  be  de- 
fined to  be  such  a  violation  of  a  legal 
right  or  omission  of  a  legal  duty  as  sub- 
jects the  person  guilty  of  it  to  punish- 
ment Such  acts  or  omissions  for  which 
the  law  affords  redress  only  have,  in  Eng- 
land, been  usually  denominated  civil  in- 
juries as  contradistinguished  from  crimes. 
it  is  to  be  observed  however,  that,  in 
strictness,  every  crime  includes  an  injury, 
in  respect  of  which  some  individual  or 
the  public  may  be  entitled  to  redress.  In 
fi;lony,  indeea,  such  injury  is  said  to  be 
mer^d  in  the  crime ;  but  this  doctrine 
appears  to  have  originated  in  the  circum- 
stance of  all  felonies  having,  with  one  or 
two  exceptions,  been  originaJ  ly  punishable 
with  death  and  having  worked  a  forfeiture 
of  all  the  offendei^s  property,  and  so  ren- 
dered redress  impossible. 

Crimes,  accoroing  to  the  English  law, 
are  invisible  into  two  great  classes,  which 
depend  upon  the  mode  of  proceeding  pecu- 
liar to  each,  viz.  into 


Ist  Such  as  are  punishable  on  indicU 
ment  or  information  (the  common  law 
methods  of  proceeding). 

2dly.  Such  as  are  punishable  on  sum- 
mary conviction  before  a  justice  or  jus- 
tices of  the  peace  or  other  authorized 
persons,  without  the  intervention  of  a 
jury  (a  mode  of  proceeding  derived  en- 
tirely from  speciaJ  statutory  enactments). 

It  is  proposed,  in  the  first  place,  to 
treat  of  offences  punishable  on  indict- 
ment or  information,  and  afterwards  to 
shortly  refer  to  those  punishable  on  sum- 
mary conviction. 

Offences  punishable  on  Indictment  or 
Information, 

Indictable  offences  are  distributable 
into  four  classes  or  divisions,  viz. :  Trea- 
sons, Prsemunires,  Felonies,  and  Misde- 
meanors. Persons  who  commit  the  of- 
fences which  constitute  the  last-mentioned 
division  may  also  be  prosecuted  by  cri- 
minal information  instead  of  being  in- 
dicted. 

The  distinction  between  these  classes 
is,  for  the  most  part,  a  merely  arbitrary 
one,  without  any  apparent  reference  to 
rule  or  principle,  the  consequence  of 
which  is  that  offences  in  their  nature 
wholly  undistinguishable  are,  in  many 
instances,  separated  and  subjected  to 
punishments  widely  disproportionate,  and 
to  forms  of  procedure  widely  dissimilar. 
In  &ct,  the  only  real  distinguishing  fea- 
ture between  one  class  of  crinves  and 
another,  at  the  present  day,  is  to  be  found 
in  certain  peculiarities  of  punishment 
and  procedure  incident  to  each.  For- 
merly, however,  the  classes  of  crimes 
were  marked  by  distinctive  character- 
istics ;  but  they  have  subsequently,  either 
by  artificial  constructions  of  the  courts 
or  by  legislative  enactment,  been  made  to 
embrace  offences  of  a  very  different  na- 
ture from  those  originally  included  within 
them.  For  instance,  the  crime  of  treason, 
whether  high  or  petit,  implied  a  viola- 
tion of  the  allep^iaoce  due  from  an  in- 
ferior to  a  supenor.  In  the  case  of  high 
treason,  so  called  "  by  way  of  eminent 
distinction,'*  it  was  the  violation  of  the 
allegiance  due  from  a  subject  to  his  liege 
lord  and  sovereign ;  and  in  case  of  petit 
treason,  which  was  limited  to  the  murder 
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of  a  husband  by  his  wife,  a  master  hr  his 
seirant,  or  an  ecclesiastic  by  his  inferior 
who  owed  him  faith  and  obedience,  it  was 
the  breach  of  the  allegiance  of  priTate 
and  domestic  faith.* 

The  characteristic  above  pointed  oat 
can  no  longer  be  traced  in  many  of 
the  various  constructive  trea5ons  which 
have  been  from  time  to  time  created 
by  the  courts.  It  will  be  sufficient 
here  to  give  a  tFiogle  illustration  of 
the  mode  in  which  the  law  of  treason 
has  been  stretched  to  reach  cases  totally 
inconsistent  with  its  original  design. 
By  one  of  the  clauses  of  the  statute  of 
treasons  (25  £dw.  III.  c.  2)  it  is  de- 
clared to  be  treason  to  levtf  war  atfainU 
the  king.  A  riotous  assembly  attempting 
by  force  to  redress  a  public  grievance, 
as,  for  example,  to  pull  down  all  in- 
dosnres  or  to  bum  all  meeting-houses, 
has  been  held  to  be  a  levying  of  war 
within  the  meaning  of  this  clause,  al- 
though there  has  been  no  direct  intention 
or  design  whatever  against  either  the 
state  or  the  person  of  the  king.  This 
construction  is  said  to  depend  upon  the 
tienerality  of  the  design.  If  the  intention 
b3  to  pufl  down  particular  inclosures  or 
meeting-houses  only,  the  offence  is  a  mere 
riot,  and  in  quality  a  simple  misde- 
meanor. Although  the  generality  of  the 
design  may  be  a  reason  for  awarding  a 
higher  punishment  in  the  former  than  in 
the  latter  case,  there  appears  to  be  no 
foundation  in  reason  or  principle  for  con- 
struing an  offence,  which  but  for  such 
generality  would  be  a  misdemeanor  onl^, 
to  amount  to  the  crime  of  treason  in 
levying  war  against  the  king.  The  Cri- 
minal I^w  Commissioners  r4th,  5th,  and 
6th  Reports)  have  recommended  that 
this  oftence  should  no  longer  be  con- 
sidered to  fall  within  the  statute  of  trea- 
sons. They  propose  that  the  only  assem- 
blings or  risings  of  the  people  which 
should  amount  to  a  levying  of  war  against 
the  king  should  be  such  as  are  against 
the  person  of  the  king,  or  a^inst  any 
army  or  force  appointed  by  him  in  op- 
position to  his  authority,  or  with  intent 


*  IVtit  IVoMon  was  abolished  by  the  9  Geo.  IV. 
31 ,  s.  2,  and  the  oflencei  constituting  it  de- 
ted  to  be  morder  only. 


to  do  him  bodily  harm,  or  impoae  any 
restraint  upon  his  person,  or  to  depose 
him,  or  to  disposwss  or  deprive  him  of 
any  portion  of  his  dominions  or  regal 
authority,  or  with  intent  by  force  or 
constraint  to  compel  him  to  change  his 
measures  or  counsels,  or  to  put  any  force 
or  constraint  upon  or  to  intimidate  or 
overawe  both  houses  or  either  house  of 
parliament;  and  that  no  assembling  or 
rising  of  the  people  should  by  reason 
of  any  illegali^  or  generality  of  purpose 
be  deemed  to  be  a  levying  of  war  asainst 
the  king,  unless  it  he  with  one  or  other  of 
the  several  intentions  before  mentioned. 
Such  riotous  and  tumultuous  meetings 
as  have  no  such  intention  in  view  they 
recommend  should  be  denominated  fe- 
lonies or  misdemeanors  merely,  according 
to  the  circumstances  by  whidi  they  are 
attended. 

Apun,  the  term  "Promunire"  was 
originally  applied  to  offences  which  con- 
sisted in  the  mtroduction  of  any  foreign 
jurisdiction,  more  especially  the  autho- 
rity of  the  See  of  Rome,  into  the  king- 
dom ;  but  has  subfsequently,  to  use  the 
language  of  Mr.  Serjeant  Hawkins  {Pleas 
of  the  Crown^  b.  1,  c.  19),  **  been  applied 
to  other  heinous  crimes,  for  the  most 
part  havin|^  relation  to  the  offences  origi- 
nally coming  under  the  notion  of  prsc- 
munire,  but  in  some  instances  none  at 
all."  The  Habeas  Corpus  Act  (31 
Car.  II.  c.  12)  contains  an  instance  of 
the  latter  mode  of  application.  By  the 
12th  section  of  that  act  it  is  made  a 
Pnemunire  to  send  any  inhabitant  of 
EngUnd,  Wales,  or  the  town  of  Berwick- 
upon-Tweed,  a  prisoner  beyond  the  seas 
in  defiance  of  its  provisions  to  the  con- 
trary. 

The  term  •*  Prsemunire'*  was  adopted 
fVom  the  first  word  of  the  original  writ 
on  which  the  subsequent  proceedings 
were  founded :  "  Preemunire  (for  pramo- 
neri)  facias  A.  R  quod  sit  coram  nobis,** 
&c.  [PRiEXUNiiusri  The  Criminal  Law 
Commissioners  propose  to  abolish  pree- 
munires  as  a  class  of  crimes.  (Seventh 
Report.) 

The  crime  of  felony  had  its  origin  in 
very  remote  times,  and  was  founded  npon 
feudal  principles.  Its  incidents  were  not 
formerly,  as  they  are  now,  of  a  merely 
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•rbitnrjr  nature,  peremptorily  annexed 
to  certain  criminal  acts  witboat  refer^ 
enoe  lo  mle  or  principle.  The  crime 
oriffinaUy  consisted  in  a  violation  of  the 
feodal  oontract  by  the  misconduct  of  the 
lord  or  of  the  tenant ;  and  where  oom- 
Biixied  by  the  tenant  occasioned  as  a 
eoofiequenoe  the  forfeiture  of  his  feud  to 
the.  lord.  (4  Black.  .'Comm.,  p.  96;  4th 
and  7th  /2^pto.  tf  Crim.  Law  Commrs.) 

Those  crimes,  therefore,  which  induced 
such  (brfeitare.  and,  by  a  small  deflection 
from  the  original  sense,  those  which  in- 
duced the  forfeiture  of  goods  also,  were 
denominated  felonies ;  and  afterwards  by 
laag  use  the  term  felonif  came  to  sig- 
nify the  actual  crime  itself  and  not  the 
penal  consequence.  **  So  that,  upon  the 
whole,"  to  nse  the  words  of  Mr.  Justice 
Blackstone  (4  Comm,  p.  95),  *' the  only 
adequate  definition  of  felony  seems  to  be 
that  which  is  before  laid  down,  viz.  an 
ofieoce  which  occasions  a  total  forfeiture 
of  either  lands  or  goods,  or  both,  at  the 
eommoD  law ;  and  to  which  capital  or  other 
pmnshment  may  be  superadded  accord- 
ing to  the  6eme  of  guilt."  Where  the 
pBnisfament  is  less  than  capital,  the  of- 
fender loses  his  goods  only ;  where  capital, 
his  lands  as  weU  as  his  goods.  The  crimes 
which  ooeasioned  sud^  forfeiture  were 
originally,  with  one  or  two  exceptions, 
capital ;  bat  at  the  present  day  there  are 
oBenees  for  which  no  greater  punishment 
can  be  inflicted  than  imprisonment  for  a 
term  not  exceeding  three  years,  which 
are  felonies,  and  consequentlv  occasion 
the  forfeiture  of  all  the  offender's  goods 
and  chattels;  whilst  other  crimes,  /or 
whidi  the  punishment  may  be  as  high  as 
transportation  for  fourteen  years,  and  in 
one  inetanee  mnsi  be  for  life,  are  misde- 
meanors only,  and  work  no  forfeiture. 
It  is  apparent  from  this  that  the  present 
law  is  Tery  defective,  and  that  the  amount 
of  punishment  is  no  longer  the  test 
of  distinction  between  a  felony  and  mis- 
deaieanor.  It  is  proposed  by  the  Crim- 
misal  Law  Commissioners  (Seventh  Rep. 
p.  16)  to  remedy  this  by  making  the  lia- 
bility  to  transportation  the  test  of  dis- 
tinction, i.  e.  that  all  offences  liable  to  a 
km  punishinent  than  transportation  should 
be  misdemeanors  only. 

The  term  *' Misdemeanor"  is  used  in 


the  English  system  of  Criminal  Law  to 
denote  such  indictable  offences  as  are  of  a 
lower  degree  than  felony. 

We  sh^l  now  point  out  the  peculiarities 
of  punishment  which  distinguish  one  class 
of  crimes  from  another  at  the  present  day. 
In  order  to  this,  the  penal  consequences 
incident  to  the  whole  body  of  offences  con- 
stituting each  class  will  be  first  stated,  and 
then  in  what  respects  those  consequences 
differ  from  each  other.  The  classes  will 
be  taken  in  the  same  order  as  above. 

1st  Treammg, — Treasons,  with  one  ex- 
ception mentioned  below,  are  capital ;  but 
whether  capital  or  not,  the  offender,  upon 
ctmvictioH,  forfeits  to  the  crown  the  per- 
sonal estate  of  every  description,  whether 
in  action  or  possession,  or  settled  by  way 
of  trust,  which  the  offender  has  otherwise 
than  as  an  executor  (Cra  Car.  566),  or  a 
trustee,  or  a  mortgagee  (4  &  5  Wm.  IV. 
c.  23,  s.  3)  at  the  time  of  conviction ;  and 
in  the  ease  of  capital  treasous,  itpon  at- 
tainder by  judgment  <f  death  or  outlawrtf, 
the  blood  of  the  offender  is  coimpted,  but 
not  so  as  to  obstruct  descents  to  such  of- 
fender's posterity,  when  they  are  obliged 
to  derive  a  titie  through  &uch  offender  to 
a  remoter  ancestor  (3  &  4  Wm.  IV.  c. 
106,  s.  10),  and  all  the  freehold  lands 
and  tenements  of  inheritance  in  fee- 
simple  or  fee-tail,  and  all  other  heredita- 
ments (except  copyholds),  whether  in 
possession,  reversion,  or  remainder ;  and 
all  the  rights  of  entry  on  freehold  lands 
and  tenements  which  the  offender  has 
(otherwise  than  as  a  trustee  or  mort- 
^gee,  4  &  5  Wm.  IV.  c.  23,  s.  3)  at  the 
time  of  the  offence  committed  or  at  any 
time  afterwards,  and  also  the  profits  of 
all  freehold  lands  and  tenements  which 
the  offender  has  in  his  or  her  own  right 
for  life,  so  long  as  such  interest  shall 
subsist,  and,  if  the  offender  be  a  male, 
his  wife's  dower,  are  forfeited  to  the 
crown  (4  Black.  Comfa.,  381 ;  26  Hen. 
VIII.  c  13,  s.  5;  33  Hen.  VIII.  c.  20, 
s.  2 ;  and  5  &  6  Edw.  VI.  c.  11,  ss.  9  and 
13) ;  and  all  the  copyhold  estates  belong- 
ing to  the  offender  at  the  time  of  the  of- 
fence committed  are  forfeited  to  the  lord  of 
the  manor  (Com.  Dig.  Copyhold  (M)  I.). 
The  above  penal  consequences  are  general 
to  idl  capital  treasons,  unless,  as  is  some- 
times the  case,  the  act  which  creates  the 
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particakr  treason  expressly  exempts  from 
some  of  them.  The  before-mentioned 
non-capital  treason  renders  the  party 
gnilty  of  it  liable  to  those  only  of  the 
above  oonseauenoes  which  accrue  upon 
conviction,  since  the  others  follow  only 
upon  the  party's  being  attainted,  that  is, 
sentenced  to  death  or  outlawed,  which 
latter,  in  the  case  of  capital  treasons  and 
felonies,  is  of  the  same  effect  as  being 
sentenced  to  death.  The  existence  of 
this  non-capital  treason  would  appear  to 
be  the  result  of  iuadyertence.  oy  the 
Forgery  Consolidatioo  Act  (11  Geo.  IV. 
&  1  Wm.  IV.  c.  66),  it  was  declared 
to  be  treason  and  punishable  with  death 
to  forge  the  great  and  other  royal  seals 
and  the  sign  manual.  By  the  2  &  3  Wm. 
IV.  c.  123,  the  punishment  of  death  was 
repealed  for  forgery  in  all  but  the  two 
cases  of  wills  and  powers  of  attorney  to 
transfer  stock  (it  has  been  since  taken 
away  in  these  cases  also  fay  the  7  Wm. 
IV.  &  1  Vict  c  84);  but  the  quaiUy  of 
the  offimces  enumerated  in  the  Forgery 
Consolidation  Act  was  left  without  altenip 
tion;  so  that  to  forge  the  royal  seals,  &c 
would  i^pear  to  be  still  treason,  though 
no  longer  a  capital  ofience. 

The  judgment  of  death  in  the  case  of 
treason  is  that  the  offender,  if  a  male,  be 
drawn  on  a  hurdle  to  the  place  of  execu- 
tion, and  be  there  hanged  by  the  neck 
until  dead ;  and  that  afterwaids  the  head 
be  severed  from  the  body  of  such  of- 
fender, and  the  body  be  divided  into  four 
quarters,  to  be  disposed  of  as  her  majestr 
shall  think  fit  (54  Geo.  III.  c  146) ;  and, 
if  a  female,  that  the  offender  be  drawn 
to  the  place  of  execution  and  be  there 
hanged  by  the  neck  until  dead  (30  Geo. 
III.  c.  48,  s.  I).  The  queen,  however, 
may,  by  warrant  under  her  sign  manual, 
countersigned  by  a  principal  secretary  of 
state,  direct,  where  the  offender  is  a  male, 
that  he  shall  not  be  drawn,  but  taken  in 
sufh  manner  as  in  the  warrant  shall  be 
expressed  to  the  place  of  execution,  and 
that  he  shall  not  be  hanged,  but  be  be- 
headed, whilst  alive,  insteiul  (54  Geo.  III. 
c  146,  s.  2). 

2.  Premuptires. — The  penalties  of  pne- 
munire,  as  shortly  summed  up  by  Sir  Ed- 
ward Coke  (1  Inst  1 30 a.), are, "that from 
the  conviction  the  defendant  shall  be  out  of 


the  king's  protection,  and  his  lands  and 
tenements^  (t.  e.  in  fee-simple  or  for  life, 
but  not  in  tail,  beyond  his  life  interest 
therein),  "  goods  and  chattels,  forfeited 
to  the  Idng ;  and  that  his  body  shall  re- 
main in  prison  at  the  king's  pleasure,  or, 
as  other  authorities  have  it,  during  life." 
These  penalties  were  first  imposed  by  the 
Stat  16  Rich.  II.  c  5  (commonly  nlled 
the  Statute  of  Prsemunire) ;  and  it  is  by 
reference  to  that  statute  that  all  sabae- 
quent  prscmnnires  have  been  made  pa- 
nishable.  It  was  formerly  supposed  that 
a  person  oonvicted  of  prsemunire,  being 
put  out  of  the  kin^s  protection,  might  be 
killed  with  impunity  as  being  the  King's 
enemy ;  but  by  the  5  Elix.  c.  1,  ss.  21  aod 
22,  it  was  enacted  that  it  should  not  be 
lawful  to  kill  any  person  attunted  in  a 
prsemunire,  saving  such  pains  of  death  or 
other  hurt  or  punishment  as  theretofore 
might,  without  danger  of  law,  be  doDe 
upon  penons  sending  or  brinsing  into  the 
realm,  &c  any  process,  &c  from  the  See 
of  Rome.  Pnemunires,  althourii  they 
occasion  a  forfeiture  of  the  offender's 
lands  and  goods,  are  not  felonies.  To 
constitute  a  felony  the  offence  must  have 
worked  a  forfeiture  at  the  common  law  ; 
but  in  the  case  of  prsemunire  the  for- 
feiture is  made  a  part  of  the  punishment 
by  statute  merely,  which  is  not  sufficient. 
(4  Black.  Comm.,  pp.  94  and  118.) 

3.  Felonies,  —  All  felonies,  as  stated 
above,  were  originally,  with  one  or  two  ex- 
ceptions, punishable  with  death ;  but  the 
offender,  unless  the  felony  was  excluded 
from  ihe  benefit  of  clergy,  was  entitled, 
for  a  first  offence,  to  be  discharged  fbom 
the  capitalpunishment  upon  praying  that 
benefit  [Benefit  of  Clerot.]  Bat 
now,  since  the  passing  of  the  7  &  8  Geo. 
IV.  c  28,  no  felony  is  punishable  with 
death  unless  it  was  excluded  from  the 
benefit  of  derey  before  or  on  the  14th 
Nov.,  1826,  or  nas  been  or  shall  be  made 
punishable  with  death  by  some  statate 
passed  since  that  day.  Where  not  capital, 
felonies  are  punishable  either  in  the  man- 
ner prescribed  by  the  statute  or  statutes 
specially  relating  to  such  felonies,  or, 
where  no  punishment  has  been  or  mav 
hereafter  be  specially  provided,  with 
transportation  for  seven  years,  or  impri- 
sonment for  any  term  not  exoee^g  two 
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yean,  vith  the  addition,  if  the  oonrt  shall 
thmk  St,  ot  whipping,  where  the  offender 
is snak^  hard  lahour  and  solitary  oon- 
fineantfOranyof  them.  (7&8Geo.  IV. 
CL28»aL7aiid8.)  Sach  oonfinement  most 
DOt  iiowever  he  for  a  longer  period  than 
aw  month  at  a  time,  or  three  months  ina 
year.  (7  WUl.  IV.  &  1  Vict  c.  90, 
8.  &)  In  the  case  of  <Ul  felonies,  whe- 
ther capital  or  not,  the  offender  immedi- 
aldy  OS  emmcium  forfeits  to  the  crown 
all  the  penonal  estate  of  every  descrip- 
tioD,  whether  in  action  or  possession,  or 
attled  by  wsy  of  trust,  which  he  has 
otherwise  than  as  an  executor  (Cro.  Car. 
566),  or  a  trustee  or  mortgagee*(4  &  5 
WilL  IV.  c  23,s.  3),  at  the  tmie  of  con- 
▼iction  (Bae.  Abrid^  « Forfeiture '  (B); 
Ga-Iitt  991  a);  and  in  the  case  of  all 
cental  felooica,  upcn  attainder  hjf  jvdg- 
wtat  if  death  or  outlawry,  forfeits  to  the 
crown  the  profits  of  all  estates  of  freehold 
(4  Black.  Cosmu,  385),  and  Tof  things 
not  lying  in  tenure  (Bac.  Abrid.  *  For- 
ftiliire'  (A)),  and  to  the  lord  of  the 
nsDor  tbe  profits  of  all  estates  of  copy- 
hold (HAwk.  P.C.  b.  2,  c  49,  s.  7 ;  Lord 
Cornwall's  ease,  2  Vent  38-9),  which  the 
ofimder  baa,  otherwise  than  as  a  trustee 
or  mortgagee  ^4  &  5  Will.  IV.  c.  23, 
8.  S),  at  ue  time  of  the  offenoe  com- 
mitted, during  his  life ;  and  his  blood  is 
oomipted  (hoi  not  so  as  to  obstruct  de- 
seeoH  to  the  posterity  of  such  offender 
where  tbej  are  obliged  to  derive  a  title 
throDgh  him  to  a  remoter  ancestor  (3&  4 
WilL  IV.  c  106.  s.  10),>Dd  after  his 
death  hb  copyholds  which  he  holds  in 
lee-simple'are  forfeited  to  the  lord  of  the 
manor.  (Scriven  On  Copyholds^  523, 
note  (d).)  And  also  in  the  case  of  mur- 
der, all  his  freehold  lands  and  tenements 
in  fee-simple  escheat  (subject  to  what  is 
odled  the  crown's  year,  day  and  waste) 
to  the  kyrd  of  the  fee.  (54  Geo.  III.  c 
145;  Cou-Lttt  391  a;  4  Black.  Comm. 
S850 

The  judgment  of  death  in  the  case  of 
all  capital  felonies,  except  murder,  is 
that  the  offender  be  hanged  by  the  neck 
vntil  dead  (2  Hale's  P.C.  411) ;  and,  in 
the  case  of  murder,  it  is  the  same, 
vidi  the  addition  that  the  offender's  body 
shall  be  buried  within  the  precincts  of 
the  prison  in  which  he  shall  have  been 


confined  after  conviction.  (2  &  3  Will. 
IV.  c  75,  s.  16;  4  &  5  WUl.  IV.  c.  26.) 
The  conrt  however  is  empowered,  if  it 
shall  think  that  the  offender  is  a  fit  sub- 
ject to  be  recommended  to  the  royal 
mercy,  to  abstain  from  pronouncing  judg- 
ment of  death  upon  him,  and  to  order 
such  judgment  to  be  entered  of  record  in- 
stead ;  and  the  jud^ent  so  recorded  has 
the  same  efiect  as  if  pronounced  and  the 
party  were  reprieved.  (4  Geo.  IV.  c.  48, 
SB.  1  and  2;  6  &  7  Will. IV.  c  30,  a.  2.)* 

4.  Misdemeanora, — The  punishment  m 
the  case  of  misdemeanors,  where  none  is 
spedally  provided  by  statute,  is  generally 
fine  and  imprisonment 

From  what  has  been  stated,  it  will  be 
seen  that  the  circumstance,  so  fer  as 
punishment  is  concerned,  which  dis- 
tingnishes  misdemeanors  from  all  the 
other  classes  of  offences,  is  the  ab- 
sence of  forfeiture  as  a  necessary  con* 
sequence  of  conviction.  The  distinction 
between  pnemunires  and  felonies  (which 
term,  it  should  be  remarked,  in  its  largest 
sense,  includes  treasons,  on  account  of 
the  forfeiture  which  that  class  of  crimes 
occasions)  is,  that  the  forfeiture  which 
ensues  upon  a  conviction  of  the  former 
is,  as  before  observed,  in  pursuance  of 
statutable  provisions;  whereas  in  the 
latter  case  it  is  a  common  law  conse- 
quence of  the  offence,  and  follows  as  a 
matter  of  coarse  whenever  a  crime  is  de- 
clared to  be  a  felony.  There  appears  to 
be  no  distinction  as  regards  punishment, 
independently  of  special  statutable  enact- 
ment, between  non-capital  felonies  (the 
term  is  used  here  in  its  ordinary  re- 
stricted sense)  and  the  non-capital  treason 
above  described ;  but  the  difference  be- 
tween felonies  and  treasons  when  punish- 
able with  death  is  very  considerable.  In 
the  case  of  felonies  the  offender  upon  attain- 
der forfeits  to  the  crown  the  prcmts  only  of 
sncli  freehold  and  copyhold  lands  as  he 
had  at  the  time  of  committing  the  off^^oe, 
during  his  life,  and  after  his  death,  his 


•  See  R.  «.  Hogg,  8  M.  &  Ro.  381,  where  it 
wu  held  that  since  the  pMring  of  the  6  &  7  Will, 
rv.  c.  30,  death  may  be  recorded  in  the  case  of 
murder  as  well  as  other  capital  ff^lonies,  notwith- 
standing the  exception  contained  in  the  4  Geo. 
IV.  c  48. 
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copyholds  in  fee-simple  are  forfeited  to 
the  lord  of  the  manor ;  and  even  where 
attainted  of  murder,  though  his  freehold 
estates  in  fee-simple  fail  after  his  death, 
it  is  not  as  a  consequenoe  of  the  law  of  for- 
feiture, but  because  they  escheat  for  want 
of  heirs  capable  of  succeeding  to  them, 
owing  to  his  blood  being  corrupted  by 
the  attainder;  and  it  is  on  account  of 
such  estates  escheating  and  not  being  for- 
feited that  they  go  to  the  lord  of  the  fee 
(that  is,  subject  to  the  crown's  year,  day 
and  waste),  and  not  to  the  crown,  unless 
tiiere  appears  to  be  no  intermediate  lord 
between  the  offender  and  the  crown,  in 
which  event  the  crown  takes  as  ultimate 
lord  of  the  fiee.  In  the  case  of  treason, 
however,  the  offender  upon  attainder,  in- 
stead of  forfeiting  to  the  crown  the  pro- 
fits merely  of  such  freehold  lands  as  he 
had  at  the  time  of  committing  the  offence, 
during  his  life,  forfeits  all  freehold  estates 
of  inheritance,  as  well  those  in  fee-tail 
as  those  in  fee-simple,  and  not  only  such 
as  he  had  at  the  time  of  the  commission 
of  the  offence,  but  those  also  which  he 
may  acquire  at  any  time  afterwards ;  and 
instead  of  forfeiting  to  the  crown  the  pro- 
fits of  his  copyholcb  during  his  life,  and 
to  the  lord  of  the  manor  his  copyholds  in 
fiee-simple  only,  he  forfeits  at  once  to  the 
lord  of  the  manor  all  the  copyholds  be- 
longing to  him  at  the  time  the  offence  was 
committed.  Where  the  ofllender  is  a 
male,  his  wife's  dower  is  also  forfeited  to 
the  crown,  which  is  not  the  case  in  felony. 
It  is  to  be  observed  that  the  crown  is  now 
empowered  (see  59  Geo.  III.  c.  94)  to  re- 
store the  whole  or  any  part  of  any  lands 
or  hereditaments  to  which  it  becomes  en- 
titled by  escheat  or  fbrfeiture  to  the 
fi&mily  of  the  offender,  a  provision  which 
has  greatlv  mitigated  the  harshness  of 
the  law  of  forfeiture.  The  Criminal  Law 
Commissioners  however  recommend  the 
entire  abolition  of  the  confiscation  of  pro- 
pertgr  as  a  necessary  incident  to  convic- 
tions for  treason  or  felony.  (Seventh  Re- 
port on  Criminal  Law.)  The  difference 
between  the  judgment  of  death  for  treason 
and  that  for  felony  requires  no  comment 
Besides  the  above  peculiarities  of  pun- 
ishment, these  different  classes  of  offences 
are  distinguished  b;^  particular  forms  of 
procedure ;  but  it  will  be  more  convenient 


to  refer  to  these  when  describing  oar 
general  system  of  criminal  procedure. 

Having  pointed  out  the  leading  cha- 
racteristics of  the  various  classes  into 
which  indictable  crimes  are  divisible  hy 
the  law  of  England,  it  is  now  proposed 
to  state  shortly  what  are  the  dinerent 
offences  comprised  under  each  of  those 
classes.  In  this  view  the  offences  belong- 
ing to  each  class  are  arranged  under 
their  several  punishments.  The  classes 
are  taken  in  the  same  order  as  before.  It 
will  be  proper,  however,  in  the  first  in- 
stance, to  show  what  persons  are  capable 
of  committing  crimes,  to  notice  one  or 
two  provisions  of  general  application,  for 
the  purpose  of  preventing  repetition,  and 
to  make  a  few  explanatory  observations. 

According  to  the  law  of  Enghind,  all 
persons  above  the  age  of  seven  years,  ex- 
cept such  as  by  reason  of  unripeness, 
weakness,  unsoundness,  disease,  or  dela- 
sion  of  mind,  are  incapable  of  discern- 
ing, at  the  time  they  do  an  act,  that  the 
act  is  contrary  either  to  the  law  of  God 
or  the  law  of  the  land,  are  criminally 
responsible  for  such  act ;  but  temporary 
incapacity  wilfully  incurred  by  mtoxi- 
cation  or  other  means  is  no  excuse. 
An  in&nt  of  the  age  of  seven  and  under 
fourteen  years,  however,  is  to  be  pre- 
sumed to  be  incapable  of  committing 
a  crime  until  the  contrary  be  proved. 
Duress,  also,  inducing  a  well-grounded 
fear  of  death  or  grievous  bodily  harm, 
will  excuse  a  person  acting  under  such 
duress  in  all  cases  except  treason  and 
murder ;  and  a  married  woman  commit- 
ting an^  offence,  except  those  last-men- 
tioned,  if  her  husband  be  present  at  the 
time,  shall  be  presumed  to  have  acted 
under  his  coercion,  and  be  entitled  to  an 
acquittal,  unless  it  appear  that  she  did 
not  so  act  A  married  woman  also  shall 
nqt  be  liable  to  conviction  for  receiving 
her  husband  or  any  other  person  in  his 
presence  and  by  his  authority. 

The  fbllowing  provisions  are  of  general 
application.  By  the  stat  7  Will.  IV.  & 
1  Vict  c.  90,  s.  5,  it  is  enacted  that  no 
court  shall  direct  any  offender  to  be  kept 
in  solitary  confinement  for  any  longer 
period  than  one  month  at  a  time  or  than 
three  months  in  the  space  of  one  year. 
Whenever,  therefore^   in  the  following 
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statement  solitaiy  confinement  is  men- 
tioned ju'  part  of  the  pnnishmentfor  any 
oflfenocf,  the  periods  during  which  it  may 
be  infiicted  are  to  be  understood  as  re- 
gulated by  the  above  provision. 

By  the  statute  7  Will.  IV.  8c  1  Vict 
e.  85,  8.  11,  power  is  given  to  the  jnrv  on 
Ae  trial  of  any  person  for  any  felony 
whatever,  where  the  crime  charged  shall 
include  an  assault  against  the  person,  to 
acquit  of  the  felony,  and  to  find  a  verdict 
of  guilty  of  assault  against  the  person  in- 
dicted, if  the  evidence  shall  warrant  such 
finding;  and  thereupon  the  court  may 
imprison  the  person  so  found  guilty  of  an 
assault  for  any  term  not  exoee<ling  three 
years,  with  or  without  hard  labour  or  so- 
litary confinement,  or  with  both. 

By  the  stat  I  Geo.  IV.  c.  57,  s.  3,  it  is 
provided  that  where  the  punishment  of 
whipping  on  female  offenders  formed,  be- 
fore tne  passing  of  that  act,  the  whole  or 
part  of  the  sentence  to  be  pronounced,  the 
ODurt  may  pass  sentence  of  confinement 
to  hard  labour  for  any  time  not  exceeding 
nx  months  nor  less  than  one  month,  or 
of  solitary  confinement,  in  lieu  of  the 
flentence  of  being  whipped.  In  all  cases, 
therefore,  where  whipping  is  mentioned 
to  be  part  of  the  punishment,  without  its 
being  restricted  to  males,  the  above  pro- 
'Vision  operates. 

By  the  3  8c  4  Vict  c.  Ill,  made  per- 
petual by  5  &  6  Vict.  c.  85,  members  of 
joint-stock  or  other  banking  companies, 
consisting  of  more  than  six  persons,  com- 
mitting offences  against  or  with  intent  to 
injure  or  defraud  such  co-partnerships, 
are  made  liable  to  the  same  punishments 
as  if  they  had  not  been  or  were  not 
members  of  such  co-partnerships. 

In  the  following  statement  toe  general 
description  only  is  given  of  anv  particular 
offence.  It  is  to  be  observed,  however, 
that  where  a  crime  is  defined  by  statute, 
the  enactment  in  most  cases  comprises,  in 
fkct,  many  other  offences  distinct  from  the 
general  one,  though  in  nature  connected 
with  it  For  the  details  of  such  enact- 
ments, reference  must  be  made  to  the 
statutes  cited  at  the  end  of  each  offence. 
With  respect  to  these  statutes,  those 
which  define  the  crime,  as  well  as  those 
which  declare  the  punishment,  are  re- 
ferred to  wherever  ihe  statutes  are  dis- 


tinct, and  these  are  arranged  as  regards 
any  particular  crime  in  the  order  of  date ; 
and  generally,  but  not  universally,  where 
statutes  of  hoih  descriptions  are  referred 
to,  those  by  which  the  crime  is  defined 
stand  the  first  in  order.  The  fbllowins 
statement  contains  no  offence  contained 
in  any  merely  temporary  act  or  in  any 
local  or  private  act,  of  a  date  subsequent 
to  the  period  since  which  such  acts  have 
been  printed  separately  from  the  public 
general  acts. 

I.  Treasons. — (Capital) 

The  following  treasons  are  punishable 
with  death,*  vis. : — 

1.  Compassing  the  death  of  the  king 
(which  term  includes  a  queen  regnant) 
or  of  his  queen,  or  their  eldest  son  and 
heir;  violating  the  king's  companion, 
(t.  e.  his  wife)  during  the  coverture,  or 
the  king's  eldest  daughter  unmarried,  or 
the  wife  of  the  king*s  eldest  son  and  heir ; 
levying  war  against  the  king  in  his  realm, 
or  being  adherent  to  the  kinff*s  enemies 
in  his  realm,  giving  them  aid  and  com- 
fort in  the  realm  or  elsewhere,  and  being 
thereof  attainted  of  open  deed ;  or  slaving 
the  chancellor,  treasurer,  or  the  king's 
jostices  of  the  one  bench  or  the  other; 
justices  in  eyre  or  justices  of  assize,  or 
any  other  justices  assigned  to  hear  and 
determine,  being  in  weir  places  doing 
their  ofRces-f    (25  Edw.  III.  st  5,  c.  2.) 

2.  Endeavouring  to  prevent  the  person 
next  in  succession  to  the  crown,  according 
to  the  Acts  of  Settlement,  from  succeeding 
thereto.    (1  Anne,  st  2,  c.  17,  s.  3.) 

3.  Affirming,  by  writing  or  printing, 
that  any  other  person  has  a  right  to  tJ^ 
crown  otherwise  than  according  to  the 
Acts  of  Settlement  and  the  Acts  for  the 
Union  of  England  and  Scotland ;  or  that 


*  To  eoncenl  or  keep  wecnt  any  treason  com- 
mitted or  intended  to  be  committed  is  termed 
misprision  of  treason,  and  is  punishable  with  loss 
of  tJie  profits  of  lands  during  life,  forfeiture  of 
goods,  and  imprisonment  for  life.  (See  1  &  8 
Phil,  and  Mary,  c.  10,  s.  8.) 

t  By  the  11  Hen.  VII.  c.  1,  it  is  enacted  that 
no  person*  who  attends  upon  thf  king  far  the  time 
hnng^  in  his  person,  and  does  him  true  and  (kith- 
ftil  service  orallexianoe,  or  is  in  other  places  by 
his  commandment,  in  his  wars,  in  this  land  or 
without,  shall  for  such  deed  and  true  allegiance  be 
convicted  or  attainted  of  treason. 
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the  crown,  with  the  authority  of  parlia- 
ment, is  onable  to  limit  the  descent  of 
the  crown.    (6  Anne,  c  7,  s.  1.) 

4.  Compassing  or  intending  the  death 
or  destruction,  or  any  bodily  harm  tending 
to  death  or  destruction,  maim  or  wound- 
ing, imprisonment  or  restraint  of  the 
person  of  the  king;  or  to  deprive  or  de- 
pose him  from  the  crown ;  or  to  levy  war 
against  him,  within  the  realm,  in  order 
to  compel  him  to  change  his  measures  or 
counsels,  or  in  order  to  overawe  the  parlia- 
ment ;  or  to  move  any  foreigner  to  in- 
vade any  of  the  British  dominions ;  such 
compassing  or  intention  being  expressed 
by  publishing  some  printing  or  writing, 
or  by  some  overt  act  or  de^  (36  Geo. 
III.  c  7,  s.  1,  nude  perpetual  by  57  Geo. 
III.  c.  6.) 

5.  Being  married  to,  or  being  con- 
cerned in  procuring  the  marriage  of  anv 
issue  of  her  present  majesty  whilst  such 
issue  are  nnaer  eighteen  (in  case  the 
crown  shall  have  descended  to  any  such 
before  that  age),  without  the  consent  in 
writine  of  the  regent  and  the  assent  of 
both  Houses  of  Parliament  (3  &  4  Vict 
C  52,  8.  4.) 

6.  Knowing  any  person  to  have  com* 
mitted  any  of  the  before-mentioned  capi- 
tal treasons,  receiving,  relieving,  comfort- 
ing, or  assisting  him,  or  aiding  his  escape 
from  custody. 

7.  Bringjuig  into  the  realm  papal  bulls 
or  other  writings  or  instruments  from  the 
See  of  Rome ;  or  publishing  or  putting  in 
use  any  such  bulls,  writings,  or  instru- 
ments.*   (13  Eliz.  c.  2,  ss.  2  and  3.) 

Besides  me  last-mentioned  offence,  there 
also  existed  till  quite  recently  several 
other  capital  treasons  relating  to  the  See 
of  Rome ;  but  these  were  repealed  by  the 
7  &  9  Vict  c.  102. 

Treason— (iVon-  CapitaL) 
The  following  treason  (the  one  already 
alluded  to)  is  punishable  with  transporta- 
tion for  life  or  not  less  than  seven  years, 
or  with  imprisonment  for  any  term  not 
exceeding  four  nor  less  than  two  years. 


*  The  repeal  of  this  offence  is  recommended  by 
the  Commisrionen  for  revising  and  consolidating 
the  Criminal  Law.  See  their  Report  on  Penalties 
and  Disabilities  in  regard  to  Religioiis  Opinions, 
'•Oed  the  30th  May,  I84d. 


with  or  without  hard  labour  or  sectary 
confinement,  or  with  both,  vi«. : — 

I.  For^ry  of  the  great  seal,  her  ma- 
jesty's pnvy  seal,  any  privy  signet  of  her 
majesty,  the  royal  sign  manual,  the  seals 
appointed  to  be  used  in  Scotland,  and  the 
great  and  privy  seals  of  Ireland.  (11 
Geo.IV.&  I  Wm.  IV.  c.  66,  s.  2;  2  &  3 
Wm.  IV.  c  123 ;  3  &  4  Wm.  IV.  c  44* 
s.  3;  7  Wm.  IV.  &  1  Vict  c.  84,  ss.  2 
and  3.) 

II.  PaAMUNnuES. 

The  following  are  the  offences  coming 
under  this  denomination  still  in  force : — 

1.  Derogating  from  the  queen's  courts 
(27  Edw.  III.  Stat  1,  c.  1,  s.  I). 

2.  Deans  and  chapters  omitting  to  elect 
a  bishop ;  and  archbishops  or  bishops  to 
consecrate  the  person  so  elected,  after  re- 
ceiving the  queen's  conge  d'elire.  (25 
Hen.  VIII.  c.  20,  s.  7;  repealed  by  1  &  2 
Philip  and  Mary,  c  8,  and  revived  by 
I  Eliz.  c  7.) 

3.  Molesting  the  possessors  of  abbey 
lands  contrary  to  the  provisions  of  I  &  2 
Philip  and  Mary,  c.  8.  (1  &  2  Phil,  and 
Mary,  c.  8,  s.  40.) 

4.  Obtaining  any  stay  of  proceedings* 
other  than  by  arrest  of  judgment  or  writ 
of  error,  in  suits  for  monopolies.  (21  Jac. 
I.  c.  3,  s.  4.) 

5.  Procuring  any  stay  of  proceedings, 
other  tlum  by  the  authority  of  the  oourt» 
in  actions  brought  against  persons  for 
making  provision  or  purveyance  for  the 
crown.    (12  Car.  II.  c  24,  s.  14.) 

6.  Asserting  maliciously  and  advisedly, 
by  speaking  or  writing,  that  both  or  either 
House  of  Parliament  has  a  legislative  au- 
thority without  the  crown.  (13  Car.  II. 
c.  1,  s.  3.) 

7.  Sending  any  subject  of  the  realm  a 
prisoner  beyond  the  seas  in  defiance  of  the 
Habeas  Corpus  Act.  (31  Car.  II.  c  2, 
s.  12.) 

8.  Asserting,  maliciously  and  directly, 
by  preaching,  teaching,  or  advised  speak- 
ing, that  any  person,  other  than  accord- 
ing to  the  Acts  of  Settlement  and  Union, 
has  any  right  to  the  throne  of  these  king- 
doms, or  that  the  queen  and  parliament 
cannot  make  laws  to  limit  the  descent  of 
the  crown.    (6  Anne,  c.  7.  s.  2.) 

9.  Knowingly  and  wilfully  solenmising, 
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_  or  being  present  at  any  mar- 
riage forbidden  by  the  Royal  Marriage 
Aot    (l2Geo.  III.  c.  11,  8.  3.) 

10.  Aiding,  comforting,  or  maintaining 
penoDB  who  bring  into  the  realm  papal 
bolls  or  other  writings  or  instromenlB 
from  the  See  of  Rome  to  the  intent  to  up- 
hold the  jnriadiction  or  authority  of  the 
pope.*    (13£liz.c.2,8.4.) 

ni.  Fklonies.— <Cajn<ai.) 

The  following  felonies  are  ponishable 
with  death,  vir. : — 

1.  Destroying  ships  of  war  or  her  ma- 
jesty's arsenals,  dock-yards,  naval,  mill- 
taiy  orTictualling  stores,  or  other  ammn- 
nitioo  of  war,  &c.  (12Geo.  III.c.24,s.l.) 

2.  Moider.    (9  Geo.  IV.  c.  31,  s.  3.) 

3.  Unnataral  offences.  (9  Geo.  IV. 
c31,s.  15.) 

4.  Attempts  to  mnrder  by  adminis- 
tering poison,  or  by  wounding,  or  by  any 
odier  means  where  bodily  mjnry  dan- 
gerous to  life  is  caused.  (7  Wm.  IV. 
&  1  Vict  c  85,  s.  2.) 

5.  Burglary,  aggravated  by  striking  an 
inmate.  (  7  Wm.  IV.  &  1  Vict  c  86,  s.  2.) 

6.  Robbery,  aggravated  by  wounding 
file  person  robbed.  (7  Wm.  IV.  &  1 
Vict-  c-  87,  8.  2.) 

7.  Piracy,  aggravated  by  endangering 
the  life  of  any  person  on  board^  of  the 
venel  in  respect  of  which  the  piracy  is 
committed.  (7  Wm.  IV.  &  1  Vict.  c. 
88,1.4.) 

8.  Setting  fire  to  a  dwelling-house,  any 
perion  being  therein.  (7  Wm.  IV.  &  1 
Viet,  c  89,  8.  2.) 

9.  Destroying  vessels  witii  intent  to 
murder,  or  whereby  human  life  b  endan- 
gered. (7  Wm.  IV.  ft  1  Vict  c  89,  s.  4.) 

10.  Exhibiting  Iklse  lights,  &c.  with 
intent  to  bring  ships  into  danp;er,  or  un- 
lawfiilly  doing  any^iing  tendmg  to  the 
desbuctioQ  of  ships  in  distress.  (7  Wm. 
IV.  ft  1  Vict  c  89,  s.  .5.) 

Besides  the  above  offences,  that  of  wil- 
fblly  and  without  lawfbl  excuse  having 
or  being  possessed  of  any  forged  stamp 
used  in  parsnance  of  any  act  relating  to 
any  duties  on  gold  or  nlver  plate  made 

•  The  ivpwl  of  tim  offenM  ia  leeomniended 
brtlM  CbamMonea  for  Bavising  and  CodmU- 
d^lii^  tht  CHmiaal  Law. 


or  wrought  in  Great  Britain,  for  the  pur- 
pose of  marking  or  stamping  such  plate, 
appears  to  be  still  punishable  with  death. 
That  offence  is  contained  in  55  Gea 

III.  c.  185,  8.  7,  by  virtue  of  which  en- 
actment it  was  formerly  also  a  capital 
crime  to  ibrge  or  utter  the  stamps  pro- 
vided for  marking  any  such  plate,  or  to 
fraudulently  remove  such  stamps  from 
one  piece  of  such  plate  to  another,  or 
privately  and  secretly  to  use  such  stamna 
with  intent  to  defraud  the  king.  The 
punishment  of  death  for  these  last-men- 
tioned offences  was  repealed,  however, 
by  11  Geo.  IV.  ft  1  Wm.  IV.  c66.8. 1 
(as  to  the  forging  and  uttering),  and  by 

4  &  5  Vict,  c  56,  s.  1  (as  to  the  remov- 
ing and  fraudulently  using ) ;  but  bv 
some  inadvertence  (for  it  is  clear  that  it 
can  never  have  been  intended)  the  offence 
of  being  possessed,  without  lawful  ex- 
cuse, of  forged  stamps  for  marking  gold 
or  silver  pUte  (the  least  criminal  of  all 
the  acts  specified  in  55  Geo.  III.  c  185, 
8.  7)  is  still  left  capital.' 

{Non-Capital) 

Non-capital  felonies  are  punishable  as 
follows,  viz.,  with 

I.  Trantpoiiaiion  for  life,  and  previ- 
ously thereto  imprisonment,  with  or  with- 
out hard  labour,  for  any  term  not  exceed- 
ing four  years. 

I.  Offenders  transported  from  Great 
Britain  being  found  at  large,  without 
some  lawfU  excuse,  before  the  expiration 
of  their  term  of  transportation.    (5  Geo. 

IV.  c.  84,  8.  22 ;  4  &  6  Wm.  IV.  c  67.) 

II.  Dransportationfor  life, 

1.  Rape.  (9  Geo.  IV.  c.  31,  8.  16;  4  ft 

5  Vict  c  56,  8.  3.) 

2.  Carnally  knowing  and  abuang  girls 
under  ten  years  of  age.  (9  Geo.  IV.  c. 
31,  s.  17 ;  4  ft  5  Vict  c  56,  s.  3.^ 

3.  Forgery  of  the  name  or  handwriting 
of  the  Receiver-General  of  Customs,  or 
of  the  Comptroller-General  of  Customs, 
ftCn  to  any  draft  ftc  on  the  Bank.  (8  ft  9 
Vict  c.  85, 8. 26.) 

III.  TVaruportatum  for  Ufa  or  not  less 
than  fifteen  years,  or  imprisonment  for  any 
term  not  exceeding  thre^  years,  with  or 
without  hard  labour  or  solitary  confine* 
ment  or  with  both. 

1.  Piracy.  C28  Hen.  VIIL  c  15;  11  ft 
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12  Wm.  III.  c  7,  88. 8, 9, and  10;  4  Geo. 
L  c.  11,8.  7;  6  Gea  I.  c  19;  8  Geo.  L 
c  24,  88.  1  and  3 ;  2  Geo.  II.  a  28,  s.  7 ; 
18  Geo.  II.  c  30 ;  7  Wm.  IV.  &  1  Vict, 
c  88, 88.  3  and  5.) 

2.  Offences  against  the  Riot  Act*  (1 
Geo.  I.  Stat  2,  c.  5,  ss.  1  and  5 ;  7  Wm. 
IV.  &  1  Vict  CL  91,  88.  1  and  2.) 

3.  Rescuing  a  murderer  oat  of  prison, 
or  vhilst  going  to  or  during  execation. 
(25  Geo.  11.  c  37,  s.  9;  7  Wm.  IV.  &  1 
Vict  c  91,88.  1  and  2.) 

4.  Seducing  soldiers  or  sailors  from 
their  allegiance,  or  inciting  them  to  mu- 
tiny.   (37  Gea  III.  c.  70,  s.  1 ;  57  Geo. 

III.  c.  7 ;  7  Wm.  IV.  &  1  Vict  c  91, 
88.  1  and  2.) 

5.  Administering  oaths  binding  any 
person  to  commit  treason  or  any  capital 
felony.  ^52  Geo.  III.  c.  104,  s.  1 ;  7 
Wm.  IV.  &  1  Vict  c.  91,  88.  1  and  2.) 

6.  Any  subject  of  her  mejesty,  or  any 
person  residing  in  any  of  the  queen's  do- 
minions or  in  any  place  under  the  govern- 
ment of  the  East  India  Company,  or  upon 
the  high  seas,  or  within  the  Admiralty 
jurisdiction,  carrying  away,  &c.  persons 
to  make  slaves  of  them.  (5  Geo.  I V.  c 
113,  SL  9  ;  3  &  4  Wm.  IV.  c.  73;  7  Wm. 

IV.  &  1  Vict  c  91,  88.  1  and  2.t) 

■  7.  Assembling  armed,  to  the  number 
of  three  or  more,  for  the  purposes  of 
smuggling.  (7  Wm.  IV.  &  1  Vict  c.  91, 
88.  1  and  2 ;  8  &  9  Vict  c  87, 8.  63.) 

8.  Shooting  at  vessels  belonging  to  the 
navy  or^in  the  revenue  service,  wimin  100 
leagues  of  the  coast ;  or  shootins  at  reve- 
nue officers  and  others  duly  employed  for 
the  prevention  of  smuggling.  (7  Wm.  IV. 
&  1  Vict  c  91,88.  1  and2;  8&  9  Vict 
c.  87,  8. 64.) 

9.  Attempts  to  murder,  by  attempting 
to  administer  poison,  or  b^  shooting  at  or 
attempting  to  drown,  snflocate,  or  stran- 
gle any  person,  although  no  bodily  in- 
jury be  effected.  (7  Wm.  IV.  &  1  Vict 
c  85,  88.  3  and  8.) 

10.  Shooting  at  or  attempting  to  dis- 
charge any  kind  of  loaded  arms  at  or 
wounding  any  person,  with  intent  to  do 


•  See  also  17  Bieh.  U.  e.  8 ;  13  Hen.  IV.  c.  7 ; 
8  Hen.  V.  lUt.  I,  c.  8.  Abo  33  Geo.  III.  c.  67,s. 
1 ;  41  Geo.  ni.  (U.  K.)  e.  19,  f.  4,  m  to  rioti  by 
''wlnaen. 


vumen. 
^8eealao3&4,Vict.  c.  111. 


grievous  bodily  harm  to  such  person,  or  to 
prevent  lawAU  apprehension  or  detainer. 
(7  Wm.  IV.  &  1  Vict  c.  85,  ss.  4  and  8.) 
U.  Sending  explosive  substances,  &c. 
to  any  person,  or  throwing  any  corrodve 
fluid  or  other  destructive  matter  upon 
any  person,  with  intent  to  do  grievous 
bodily  harm,  and  whereby  grievous  bodily 
harm  is  done  to  any  person.  (7  Wm.  IV. 
&  I  Vict  c  85, 68. 5  and  8.) 

12.  Attempting  to  procure  the  miscar- 
riage of  women.  (7  Wm.  IV.  &  1  Vict, 
c.  85, 88.  6  and  8.) 

13.  Robbery,  agmvated  by  the  of- 
fender being  armecC  by  numbers,  or  by 
the  use  of  personal  violence  to  the  person 
robbed.  (7  Wm.  IV.  &  1  Vict  c  87,  sb.  3 
&  10.) 

14.  Extorting  property  by  threatening 
to  accuse  of  unnatural  crimes.  (7  Wm. 
IV.  &  1  Vict  c.  87, 88.  4  and  10.) 

1 5.  Setting  fire  to  places  of  worship  or 
houses,  or  to  buildings  or  erections  used 
for  the  purposes  of  trade,  with  intent  to 
injure  or  defraud  any  person.  (7  Wm.  IV. 
&  1  Vict  c.  89,  SB.  3  and  12.) 

16.  Setting  fire  to  or  otherwise  de- 
stroying vessels,  with  intent  to  prejudice 
any  person  interested  therein  or  in  the 
goods  on  board  the  same,  as  an  owner, 

rrt  owner,  or  underwriter.  (7  Wm.  IV. 
1  Vict  c.  89,  88.  6  and  12.) 

17.  Forcibly  preventing  a  person  en- 
deavouring to  save  his  life  from  a  vessel 
in  distress  or  wrecked.  (7  Wm.  IV.  &  1 
Vict  c.  89, 88.  7  and  12.) 

18.  Setting  fire  to  coal-mines.  (7  Wm. 
IV.  &  1  Vict  c  89.  88.  9  and  12.) 

19.  Setting  fire  to  stacks  of  com,  grain, 
coal  or  wood,  &c,,  or  to  any  steer  of  wood. 
(7  Wm.  IV.  &  1  Vict  c.  89,  ss.  10  and  12.) 

IV.  TVan^rtation  far  life  or  not  less 
than  fifteen  years,  or  imprisonment  fior 
any  term  not  exceeding  three  years. 

1.  Setting  fire  to  fiirm  buildings  or  to 
buildings  or  erections  used  in  fiirming 
land ;  or,  for  the  purpose  of  setting  fire  to 
such  farm-buildings,  setting  fire  to  fium 
produce  or  implements  being  therein»with 
mtent  in  any  such  case  to  injure  or  defraud 
any  person.*   (7  &8  Vict  c  62, 88.1  and  2.) 


inden,  if  uMlei  ander  eigliteen  yean  of 
y  alao  be  whipped  in  additMn  toany  odier 
puniahnMBt.  (See  a.  3.) 


•  Offei 
age,  may 
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V.  TfwuporiaUonfor  life  or  not  less 
ihui  tat  years,  or  imprisonment  ibr  any 
terni  sot  exceeding  three  yean,  with  or 
witboothanl  laboor  or  aoUtary  confine- 
mem^  or  with  both. 

i.  Borglary.  (7  Wm.  IV.  &  1  Vict  c. 
8d,a.3and7.) 

VL  TroMMportaiumfor  life  or  not  less 
than  seven  years. 

1.  Personating  soldiers  or  other  per- 
sons entitled  to  prize-money,  &c.  on  ac- 
ooont  of  military  serrices,  or  their  repre- 
sentatiTes;  or, 

2.  Forging  the  name  or  handwriting  of 
any  penon  so  entitled,  or  of  any  officer  or 
servant  of  Chelsea  Hospital,  &c,  or  any 
writing  eoBoeming  the  payment  of  any 
sncfa  priae-money,  &c  (2  Wm.  IV.  c.  53, 
S.49.) 

VII.  TraMgporUUion  for  life  Qt  tor  tiny 
tamotjenn. 

1.  Taking  oath  (not  being  compelled 
thereto)  binding  the  person  taking  the 
same  to  commit  treason  or  any  capital 
felony.    (52  Gea  IIL  c.  104,  s.  1.) 

2.  Personating  soldiers  or  other  per- 
sons  entitled  to  pensions,  &c  on  account 
of  military  semoes,  or  their  representa- 
tives;  or, 

3.  Forging  the  name  or  handwritbg  of 
say  penon  so  entitled,  or  of  anj  officer  or 
servant  of  Chelsea  Hospital,  etc.  or  any 
writing  concerning  the  payment  of  any 
sneh  pensions,  &c«  (7  Geo.  IV.  c  16,  s. 
38.) 

VIIL  TramgporUUion  far  life  or  for 
ibnrteen  or  seren  years. 

1.  Aiding  the  escape  of  piisonen  of 
war  from  prison  or  from  the  queen's 
diHninioos,  if  at  laige  upon  parole.  (52 
Gea  IIL  c.  156,  a.  1.) 

2.  Sabjects  of  her  majesty  aidmg,  upon 
the  high  seas,  tfal  escape  of  prisonen  of 
war  after  they  have  qmtted  the  coast  (52 
Gea  IIL  c  156, 8.  3.) 

IX.  TVattsportatianfor  lifecrnoi  less 
than  seven  years,  or  imprisonment  f6r  any 
tenn  not  exceeding  seven  years,  with  or 
without  hard  labour. 

1.  Stealing  or  embessling  her  ma- 
jesty's ammunition,  naval  or  military 
stores.(4Gea  IV.a53;  7&8Geo.IV. 
C27.) 

2.  Sending  ktten  threatening  to  kill 
say  person,  or  to  boni  hia  house,  stacks, 


&C.;  or  rescuing  a  person  in  custody 
for  any  such  aSsnce.  (4  Geo.  IV.  c.  54, 
S.3;  7&8Geo.  IV.  c.  27.) 

3.  Bankrupt  not  surrendering,  or  not 
discovering  ail  bis  estate,  or  embraUng  or 
concealing  any  part  thereof  to  the  amount 
of  10/.  or  upwards,  &c.  (5  &  6  Vict,  a  122, 
ss.  32  and  93.) 

X.  TVaiuportotum  for  life  or  not  less 
than  seven  years,  or  imprisonment  for  any 
term  not  exceeding  four  nor  less  than  two 
years,  with  or  without  hard  labour  or  soli- 
tary confinement,  or  with  both. 

1.  Forgery  of  the  seal  or  bonds  of  the 
South  Sea  Company  (6  Gea  I.  c.  4,  s.  56 ; 
11  Geo.  IV.  &  1  Wm.  IV.  c  66,  ss.  I 
and  26) ;  of  receipts  or  warrants  of  the 
South  Soi Company  (6 Geo.  Lc.  II, s. 50 ; 
11  Geo.  IV.  &  1  Wm.  IV.  c.  66,  s.  4; 
2  &  3  Wm.  IV.  c.  123;  3  &  '4  Wm.  IV. 
c.  44,  s.  3";  7  Wm.  IV.  &  \  VicL  c.  84, 
ss.  2  and  3) ;  of  seals,  policies,  &c.  of  the 
London  and  Royal  Exchange  Assurance 
Companies  (6  Geo.  I.  c.  18,  s.  13;  11 
Geo.  IV.  &  1  Wm.  IV.  c.  66,  ss.  1  and  26) ; 
of  certain  Annuity  Orden  made  ibrUi  m 
punuance  of  6  Geo.  I.  ca  U  and  17t 
7  Gea  I.  st  1,  c.  30,  8  Geo.  L  c.  20,  or 
9  Geo.  I.  c.  12,  or  of  any  authority  to 
transfer  the  same  (9  Geo.  I.  c.  12,  s.  4 ; 
1 1  Geo.  IV.  &  1  Wm.  IV.  c.  66,  ss.  1  and 
26) ;  of  the  name  or  handwriting  ot  the 
Accountant- General,  Registrar,  or  Clerk 
of  the  Report  Office  (of  the  Court  of 
Chancery),  or  of  any  cashier  of  the  Bank, 
to  any  instrument  relating  to  the  suiton' 
money  or  effects  (12  Gea  I.  c.  32,  &  9; 
11  Gea  IV.  &  1  Wm.  IV.  a  66,  ss.  1, 
26,  and  31);  of  Mediterranean  Passes  (4 
Gea  II.  c.  18,  &  1;  11  Gea  IV,  &  1 
Wm.  IV.  c.  66,  ss.  1  and  26)  ;  of  the  com- 
mon seal,  bonds,  &c.  of  the  English 
Linen  Company  (4  Geo.  III.c.  37,  s.  15; 
11  Geo.  IV.  &  1  Wm.  IV.c.  66,  ss.  1  and 
26);  of  certificates,  &c.  of  the  Com- 
missionere  for  the  Reduction  of  the  Na- 
tional Debt  (32  Gea  III.  c.  55,  s.  9 ;  U 
Gea  IV.  &  1  Wm.  IV.  a  66,  s.  4 ;  2  &3 
Wm.  IV.  c.  123;  3  &  4  Wm.  IV.  a  44, 
s.  3 ;  7  Wm.  IV.  &  1  Vict  c.  84,  ss.  2 
and  3) ;  of  the  seal,  policies,  &c.  of  the 
Globe  Insurance  Company  (39  Geo.  IIL 
a  83,  s.  22 ;  11  Geo.  iV.  &  1  Wm.  IV. 
c.  66,  ss.  1  and  26) ;  of  the  name  or  hand- 
writing of  the  Treasurer  of  the  Ord 
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nance,  &c,  to  any  draft,  ftc  on  the 
Bank  (46  Geo.  IH.  c  45,  8.9;  11  Geo. 
IV.  &  I  Wm.  IV.c.  66,  8. 4  ;  2&  3  Wm. 
IV.  c.  123 ;  3  &  4  Wm.  IV.  c.  44,  8.  3 ; 
7  Wm.  IV.  &  1  Vict  c  84,  ss.  2  and  8) ; 
of  the  name  or  handwriting  of  the  Re- 
ceiver-General of  Stamps  and  Taxes,  or 
of  his  clerk,  or  of  the  Commissioners  of 
Stamps  and  Taxes,  to  any  draft,  &c.  on 
the  Bank  (46  Geo.  III.  c.  76,  s.  9;  11 
Geo.  IV.  &  1  Wm.  IV.  c,  66,  s.  4 ;  2  &  3 
Wm.  I  V.'c.  123 ;  3  &  4  Wm.  IV.  c  44,  s.  3 ; 
4  &  5  Wm.  IV.  c  60;  5  &  6  Wm.  IV. 
c  20;  7  Wm.  IV.  &  1  Vict.  c.  84,  ss.  2 
and  3);  of  contracts,  certificates,  &c.  rela- 
ting to  the  redemption  of  the  land-tax 
(52  Geo.  III.  c.  143,  s.  6;  11  Geo.  IV.  & 

I  Wm.  IV.  c.  66,  ss.  I  and  26) ;  of  stamps 
on  vellum,  parchment,  or  paper  ♦  (52 
Geo.  III.  c.  143, 8.  7  ;  55  Geo.  III.  c  184, 
8.  7 ;  11  Geo.  IV.  &  1  Wm.  IV.  c  66, 
88. 1  and  26) ;  of  debentures  or  certificates 
for  the  payment  or  return  of  money 
required  by  any  act  relating  to  the  Cus- 
toms or  Excise  (52  Geo.  III.  c.  143,8. 10  ;t 

II  Geo.  IV.  &  1  Wm.  IV.  c  66,  ss.  1  and 
26)  ;  of  stamps  on  gold  or  silver  plate 
(55  Geo.  III.  c.  18.5,  s.  7 ;  11  Geo.  IV.  & 
1  Wm.  IV.  c.  66,  88. 1  and  26) ;  of  certifi- 
cates of  Commissioners  for  the  issue  of 
Kxchequer-bills  for  carrying  on  public 
works  and  fisheries  in  the  United  King- 
dom (57  Geo.  III.  c.  34,  s.  63 ;  3  Geo.  IV. 
c  86,8.  54  ;t  11  Geo.  IV.  &  1  Wm.  IV. 
c  66, 88.  1  and  26) ;  of  the  name  or  hand- 
writing of  the  Acoountant-General, 
Barons,  or  Clerk  of  the  Reports  (of  the 


•  As  to  the  forgery  of  stamps  on  newspapen, 
the  6  &  7  Wm.  fv.  e.  76,  i.  I,  appears  to  make 
that  offence  punishable  under  .^5  Geo.  III. 
e.  184, 1.  7,  t.  e,  in  the  same  manner  as  the  for- 
gery of  stamps  on  vellam,  parchment,  or  paper. 
See  Lonsdale's  'Statute  Cnminal  Law/  p.  81, 
note  (e.) ;  the  language  of  the  Act,  however,  is 


t  llie  52  Geo.  III.  c.  143,  s.  10,  appears  to  be 
repesled,  so  fkr  as  relates  to  the  Customs,  by  6 
Geo.  IV.  e.  105,  s.  297 ;  at  all  events  is  so  by 
S  &  4  Wm.  IV.  c.  50,  s.  S.  Also,  as  to  oertiflcates 
leLating  to  tlie  duties  of  Excise,  see  41  Geo.  III. 

t  See  ako  57  Geo.  III.  c  124 ;  1  Geo.  IV.  oc.  80 
and  Rl  ;  1  &  2  Geo.  IV.  c.  Ill ;  4  Geo.  IV.  c.  63 ; 
5  Geo.  IV.  cc  86  and  77 ;  6  Geo.  IV.  c.  35 ;  7 
Geo.  IV.  c  30 ;  7  h  8  Geo.  IV.  ec.  12  and  47  ;  I 
tL  2  Wm.  IV.  c.  24 ;  4  &  5  Wm  IV  c.  72 ;  7 
Wm  IV.  it  1  Vict  c.  51  ;  1  &  2  Vict  c.  88 ;  3 
ft  4  Viet,  a  lo;  and  A  ft  6  Vict  c.  2,  •..14. 


-Court  of  Exchequer),  or  of  any  cashier 
of  the  Bank,  to  any  instniment  relat- 
ing to  the  suitors'  money  or  efiects  (1 
Geo.  IV.  c.  35,  s.  27;  11  Geo.  IV.  &  1 
Wm.  IV.  c.  66,  ss.  1  and  26);  of  certifi- 
cates or  appointments  relating  to  puhlic 
salaries,  pensions,  and  allowances  (3 
Geo.  IV.  c.  113,  8.  23;  11  Geo.  IV.  &  I 
Wm.  IV.  c  66,  88.  1  and  26);  of  orders 
for  payments  in  connecdon  with  public 
salaries,  pensions,  and  allowances  (3 
Geo.  IV.  c  113,  8.  23;  11  Geo.  IV.  &  1 
Wm.  IV.  c.  66,  8.  4 ;  2  &  3  Wm.  IV. 
c.  123;  3  &  4  Wm.  IV.  c.  44,  6.  3:  7 
Wm.  IV.  &  1  Vict  c.  84,  88. 2and  3);  of 
certificates  of  certain  stock,  transferable 
at  the  Banks  of  England  and  Ireland 
respectively  (5  Geo.  fV.  c  53,  s.  22 ;  II 
Geo.  IV.  &  1  Wm,  IV.  c.  66,  ss.  1  and 
26) ;  of  the  name  or  handwriting  of  the  re- 
ceiver-general of  Excise,  or  Excise  comp^ 
troUer  of  cash,  &c.  to  any  draft,  &c  upon 
the  Bank  (7  &8Geo.  IV.  c.53,  s.  56;  II 
Geo.  IV.  &  1  Wm.  IV.  c  66,  s.  4 ;  2  & 
3  Wm.  IV.  c.  123 ;  3  &  4  Wm.  IV.  c  44, 
8.  3 ;  7  Wm.  IV.  &  1  Vict,  c  84,  88.  2 
and  3) ;  of  stamps  upon  or  relating  to  cards 
or  dice  (9  Geo.  IV.  c  18,  s.  35;  11  Gea 
IV.  &  1  Wm.  IV.  c  66,  88.  1  and  26);  of 
certificates,  &c.  as  to  annuities  grantahle 
by  the  commissioners  for  the  reduction 
of  the  national  debt,  or  of  instruments 
made  by  them  relating  thereto  (10  Gea 
IV.  c  24,  8.  41 ;  11  Geo.  IV.  &  1  Wm. 
IV.  c.  66,  88.  1  and  26;  2  &  3  Wm.  IV. 
a  59, 8.  19  ;  7  Wm.  IV.  &  1  Vict  c.  84, 
ss.  1  and  3) ;  of  certificates  and  other  do- 
cuments in  order  to  obtain  pay  or  prize- 
money,  due  in  respect  of  services  per- 
formed by  any  person  in  the  navy  (11 
Geo.  IV.  &  1  Wm.  IV.  c  20,  6&  83  and 
88;  2  Wm.  IV.  c40,  s.  35);  of  Exche- 
quer-bills,* Exchequer  debentures,  East- 


*  It  is  doubtftal  whether  the  forgery  of  Excfae- 

2ner-bills,  made  out  in  pursuance  of  the  annual 
appropriation  Acts,  be  not  still  punishable  with 
death,  notwithstanding  the  repeal  of  that  ponisli- 
ment  in  case  of  the  forsery  of  other  Eaebeqttcv> 
bills.  In  those  sets  a  clanse  continues^  to  be  in- 
serted, notwithstanding  the  repeal  by  11  Geo.  IV. 
k  1  Wm.  IV.  c.  66,  so  far  as  relates  to  any 
forgery,  of  the  48  Geo.  III.  e.  1  (which  made  ^m 
tottery  of  Exchequer-bills  directed  to  be  israad 
under  that  Act,  a  capital  offence),  that  all  and 
every  tlie  clauses,  provisiona,  powers,  mivllcra, 
ftdvanti^jea,  penalties,  forfeitiuet,  and  diaaMliflf, 
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IimUs  hoods,   bank-notes,  bills   of  ex- 
ebafige,  promissory  notes   and  warrants 
or  onlerB  for  the  payment  of  money  (11 
Gto.  IV.  &  1  Wm.  IV.  c  66,  s.  3;   2  & 
3  Wm.  IV.  c.  123,  s.  1 ;   3  &  4  Wm.  IV. 
c  44,  s.  3;  7  Wm.  IV.  8c  1  Vict,  c  84, 
SI.  S  aod  3) ;  of  transfers  of  any  public 
stock  transferable  at  the  Bank  or  South 
Sea  House,  or  of  the  capital  stock  of  any 
body  corporate,  &c.  established  by  char- 
ter or  act  of  parliament  (11  Geo.  IV.  & 
1  Wm.  IV.  c.  66,  s.  6  in  part;  2  8c  9 
Wm.  IV.  c.  123,  s.  1 ;  3  &  4  Wm.  IV. 
a  44,  &  3;  7  Wm.  IV.  &  1  Vict.  C  84, 
ss.  2  and  3) ;  of  deeds,  bonds,  court-rolls, 
receipts  for  money  or  goods,  or  account- 
able receipts,  or  orders  for  the  delivery 
of  goods  (11  Geo.  IV.  &  1  Wm.  IV. 
&  66,  s.  10);  of  entries  in  registers  of 
marriages  heretofore  kept,  or  in  registers 
of  baptisms  or  burials  heretofore  or  here- 
after to  be  kept  by  the  officiating  minister 
of  tl»  parish,  &c,  or  of  marriage  li- 
cences (11  Geo.  IV.  &  1  Wm.  IV.  c.  66, 
&  20  m  part;  6  &  7  Wm.  IV.  c.  86, 
ss.  43  and  49);  of  wills  and  other  testar 
meatary  writings,  and  of  powers  of  at- 
torney to    transfer    any  public    stock 
trsnsferable  at  the   Banks  of  England 
or  Ireland  or  the  South-Sea  House,  or  to 
leoeire  any  dividend  in  respect  of  any 
such  stock  (11  Geo.  IV.  &  1  Wm.  IV. 
c  66,  SB.  3  and  6;   2  &   3  Wm.  IV. 
c.  123,  s.   2;   7   Wm.  IV.  &  1    Vict 
c  84,  ss.  1  and  3) ;  of  certificates,  &c  of 
the  commissioners  for  granting  relief  to 
Trinidad,  British  Guiana,  St  Lude,  and 
the  island  of  Donunica  (  2  &  3  Wm.  IV. 
c.  125,  s.  65;  5  &  6  Wm.  IV.  c.  51 ;  7 
Wm.  IV.  ft  1  Vict  c.  84,  ss.  1  and  3)  ; 
of  receipts  or  certificates  of  the  Slave- 
0)mpensatioD  Commissioners  (5  &  6  Wm. 
IV.  c  45,  8.  12;  7  Wm.  IV.  &  1  Vict 
e.  64,  fs.  1  and  3) ;  of  reodpts  for  sub- 
scriptions towards  the  sum  of  four  mil- 
lioDB  for  fuiding  Exchequer-bills  (2  & 
3  Vict  c  97,  s.  32). 


2.  Offending  a  third  time*  in  uttering 
counterfeit  gold  or  silver  foreign  coin  not 
permitted  to  be  current  within  this  realm. 
(37  Geo.  III.  c.  126,  s.  4;  11  Geo.  IV. 
&  1  Wm.  IV.  c.  66,  ss.  1  and  26.) 

3.  Personating  seamen,  marines,  or 
other  persons  entitied  to  any  allowance 
from  the  Compassionate  Fund  of  the  navy, 
in  order  to  receive  their  pay  or  prize- 
money,  or  allowance  from  the  Compas- 
sionate Fund.  (1 1  Geo.  IV.  &  1  Wm.  IV. 
c.  20,  is.  84  and  88.) 

4.  Taking  false  oath  in  order  to  obtain 
probate  of  the  will  or  administration  of 
the  effects  of  deceased  seamen  or  marines, 
or  demanding  their  pay  or  prize-money 
by  virtue  of  such  will  or  administration, 
&c.  (11  Geo.  IV.  &  1  Wm.  IV.  c.  20, 
ss.  85  and  88.) 

5.  Making  &]se  entries  in  the  books  of 
the  Bank,  or  of  the  South  Sea  Company, 
or  making  transfers  of  stock  transferable 
at  either  of  those  places,  in  the  names  of 
persons  not  being  the  true  owners  thereof. 
(11  Geo.  IV.  &  1  Wm.  IV.c66,s.  5; 
2  &  3  Wm.  IV.  c.  123,  s.  1 ;  3  &  4  Wm. 
IV.  0,  44,  s.  3;  7  Wm.  IV.  &  1  Vict  c 
84, 88. 2  and  3.^ 

6.  Personating  the  owner  of  any  such 
last-mentioned  stock,  or  of  the  capital 
stock  of  any  corporate  body,  &c.  esta- 
blished by  charter  or  act  of  parliament 
or  of  any  dividend  payable  in  respect 
of  such  stock,  and  thereby  transferring 
or  endeavouring  to  transfer  such  stock, 
or  receiving  or  endeavouring  to  receive 
such  dividend.  (11  Geo.  IV.  &  1  Wm.  IV. 
c.  66,8.  6  in  part,  and  7 ;  2  &  3  WmJ  IV. 
c.  123,  s.  1 ;  3  &  4  Wm.  IV.  c.  44,  s.  3; 
7  Wm.  IV.  &  1  Vict  c.  84,  ss.  2  and  3.) 

7.  Acknowledgingany  recognizance  or 
bul,  cognovit  actionem,  judgment  or  deed 
to  be  enrolled,  in  the  name  of  any  person 
not  privy  thereto.  (11  Geo.  iV.  &  1 
Wm.  IV.  c  66,  s.  11.) 

8.  Destroying  or  injuring  registers  of 


eootnaed  in  the  48  Geo.IIL  e.l,  riuill  be  applied 
ud  esteaded  to  tbe  Eicheq[oer-bU]fl  to  be  made 
oat  ia  pnrwnmre  of  Mwfa  Af^pvopriation  Acta,  aa 
fclW  aaid eCectoally,  toall  intonta  and  imrpaaaa, 
aitfdM  laid  aervenl  dboaea  or  pioTiaoea  UHk  been 
pvtieBlaily  lepeatod  and  le-enaetod  in  the  body 
•TfliaaeMla.  (See  Loaadale'a'Stotnto  Criminal 
Um;^tk  fnaelc.) 
VOklX. 


•  The  pnniahment  for  offending  a  aecond  time 
is  impriaonment  for  two  yeaii,  and  tlte  offender 
to  find  aaretiea  for  good  behaviour  for  two  vean 
more,  to  be  computed  from  the  end  of  the  flnt 
two  years ;  and  for  offending  a  flnt  time  ia  im- 
prisonment for  aix  months,  and  the  offender  to 
and  aaretiea  for  good  behaviour  for  aix  montha 


more,  to  be  oomimted  from  the  end  of  the  Swt 


aU  montha: 
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marrimges  heretofore  kept,  or  registers  of 
baptisms  or  barials  heretofore  or  here- 
after to  be  kept  by  the  officiating  minis- 
ter of  the  parish,  &e.  (11  Geo.  IV.  &  1 
Wm.  IV.  c  66,  s.  20  in  part;  6&7Wm. 
IV.  c.  86,  ss.  43  and  49.) 

9.  Officers  of  the  Bank  or  South  Sea 
Company  secreting,  embezzling,  or  run- 
ning away  with  securities  or  effects.  (15 
Geo.  II.  cld,s.  12;  24  Geo.  II.  c.  11,  s. 
3 ;  35  Gea  III.  c  66,  s.  6 ;  37  Geo.  III. 
C.  46,  S.  6 ;  4  &  5  Vict  C  56,  s.  1.) 

10.  Privately  or  secretly  udng  stamps 
provided  in  pursuance  of  any  Stamp  Act, 
with  intent  to  defraud  her  Majesty  of  anv 
duties  granted  by  such  act  (52  Geo.  Ill 
c.  184,  s.  7;  55  Gea  IIL  c  185,  s.  7; 
9  Geo.  IV.  a  18,  &  35 ;  4  &  5  Vict  c.  56, 
SB.  1  and  4.) 

1 1.  Fraudulently  tearing  off  or  removing 
stamps  from  vellum,  parchment  paper, 
gold  or  silver  plate,  ttc,  with  intent  to 
use  them  again.  (55  Gea  III.  c.  184,  s. 
7 ;  c.  185,  s.  7  ;  4  &  5  Vict  c.  56,  ss.  1 
and  4.) 

12.  Offenders  transported  from  St 
Helena  coming  into  England  before  the 
expiration  of  tneir  term  of  transportation. 
(6  Gea  IV.  c  85,  s.  18;  4  &5  \ictc.56, 
ss.  1  and  4.) 

13.  Riotously  destroying  plaoes  of 
worship  or  houses,  or  buildings  con- 
nected ^ith  trade  or  the  business  of 
mines.  (7  &  8  Geo.  IV.c.  30,  s.  8 ;  4  &  5 
Vict  c.56,S8.1and4;6&7  Vict  c. 
10.) 

XI.  Drangportation  for  life  or  not  less 
than  seven  years,  or  imprisonment  for  any 
term  not  exceeding  four  nor  less  than  two 
years. 

1.  Being  possessed,  without  lawful 
excuse,  of  forged  dies  &e.,  or  of  any 
vellum,  parchment  or  paper  having 
thereon  the  impression  of  any  forged  die 
&c.,  or  fraudently  using  any  stamp  whidi 
shall  have  been  removed  from  any  other 
vellum  &c. ;  or  getting  out  of  or  from 
any  vellum  &c.  any  matter  or  thing 
thereon  expressed,  with  intent  to  use  the 
stamp  then  being  thereon,  for  any  in- 
strument or  thing  liable  to  stamp  duty, 
&C.  (3  &  4  Wm.  IV.  a  97,  ss.  11  and 
IS ;  4  &  5  Wm.  IV.  c.  6a) 

2.  Forgery  of  postage  stamps ;  or  pri- 
vately or  firaodulently  using  such  stamps. 


or,  without  lawful  excuse,  being  possessed 
of  any  paper  or  other  material  so  privately 
or  fraudulently  stamped.  (3  &  4  Vict  c. 
96,  s.  22.) 

XII.  l\aMgpcTiati<m  for  lift  or  wA\em 
than  seven  years,  or  imprisonment  for 
any  term  not  exceeding  four  yean,  with 
or  without  hard  labour  or  solitary  con- 
finement or  with  both ;  and  the  offender, 
if  a  male,  may  be  once,  twioe,  or  thrice 
publicly  or  privately  whipped,  in  addi- 
tiou  to  such  imprisonment 

1.  Sending  threatening  letters  with  in- 
tent to  extort  money,  &c.  (7  &  8  Ctto.  IV, 
c.  29,  ss.  4  and  8.) 

2.  Corruptly  taking  any  reward  for 
helping  to  property  which  has  been 
stolen,  &C.  (unless  the  person  so  taking 
such  reward,  cause  the  offender  to  be  ap- 
prehended and  tried  for  the  same.  (7  &  8 
Geo.  IV.  c.  29,  ss.  4  and  58.) 

3.  Destroying  or  damaging  goods  of 
silk,  woollen,  linen  or  cotton,  &c.  whilst 
in  progress  of  manuikcture,  or  any 
macnine  or  implement  used  therein,  or 
forcibly  entering  any  place  to  oommit 
any  of  those  offences.  (7  &  8  Gea  IV.  c. 
30,  ss.  3  and  27.) 

4.  Breaking  down  sea-banks  &c 
whereby  any  land  shall  be  in  danger  of 
being  overflowed  or  damaged ;  or  destroy- 
ing works  on  navigable  nvers  or  canals. 
(7  &  8  Gea  IV.  c.  30,  ss.  12  and  27.) 

5.  Destroying  &c.  public  bridges.  (7 
&  8  Gea  IV.  c.  30,  ss.  13  and  27.) 

XIII.  Thuaporiaiiom  for  life  OTwAlen 
than  seven  years,  or  imprisonment  not 
exceeding  four  years,  with  or  without 
hard  labour  or  solitary  confinement,  or 
with  both. 

1.  Counterfeiting  the  queen's  current 
gold  or  silver  coin.  (2  Wm.  I V.  c.  34,  sa. 
3  and  19.) 

2.  Gilding,  or  alverin^  or  coloaring 
counterfeit  coin  or  any  pieces  of  metal, 
with  intent  to  make  them  pass  for  the 
queen's  current  gold  or  silver  cmn;  or 
colouring  or  altering  genuine  coin,  with 
intent  to  make  it  pass  for  a  higher  coin. 
(2  Wm.  IV.  c.  34,  ss.  4  and  19.) 

3.  Buying  &c.  or  putting  off  &c.  at  a 
lower  value  than  the  same  b^  its  denomi- 
nation imports,  or  importmg  into  the 
kingdom,  counterfeit  coin  intended  to 
pass  for  the  queen's  current  gold  or  niver 
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coin.  kDowing  the  same  to  be  counterfeit 
(2  Wm.  IV.  c.  34,  ss.  6  and  19.} 

4  Haviog  been  eonvicted  of  uttering 
ooQoterfnt  coin  intended  to  pass  for  the 
qpea^g  aurent  gdd  or  silver  coin,*  or 
having  been  convicted  of  uttering  such 
OQui  and  being  possessed  at  the  time  of 
neh  ottering  ot  more  such  coin,  or  having, 
on  the  same  day  or  within  ten  days  after- 
VBzds,  uttered  more  such  cmn,t  after- 
wards committing  any  of  such  offences. 
(2  Wm.  ly.  c  34,  ss.  7  and  19.) 

5.  Having  been  convicted  of  having  in 
posstasion  three  or  more  pieces  of  counter- 
feit coin  btended  to  pass  for  the  queen's 
enrrent  gold  or  ailver  coin,  with  intent  to 
otter  the  same,^  afterwaids  committing 
the  like  offence.  (2  Wm.  IV.  c.  34,  ss.  8 
in  part  and  19.) 

6.  Without  lawful  authority,  making, 
boTing  or  sellings  or  having  in  possession, 
&e.  any  inslnunent  adapted  for  counter- 
£ntiog  the  queen's  enrrent  gold  or  silver 
coin.  (2  Wm.  IV.  c  34,  ss.  10  and  19.) 

7.  Without  lawful  au^ority,  conveying 
oat  of  the  Mint  instruments  of  coining, 
«  tny  coin,  bullion,  &c  (2  Wm.  IV.  c 
d4,si.llandl9.) 

8.  Persons  employed  under  the  Post 
(^stealing,  cmbezading,  secreting,  or 
^otroviiig  poet  letters  containing  money, 
&c  (7  Wm.  IV.  &  1  Vict  c  36,  ss.  26, 
41,42.) 

9.  Stealing  money,  &c.  out  of  post 
lettera.  (7  Wm.  IV.  &  1  Vict  c  36,  ss.  27, 
41,42.) 

10.  Stealing  post  letter-bags,  or  post 
Kiten  from  post  letter-bogs  or  from  post- 
offieesi  or  from  the  officers  of  the  post- 
office,  or  from  mails ;  or  stoppiog  mails 
vith  intent  to  rob  or  search  them. 
(7  Wm.  IV.  &  1  Vict  c  36,  ss.  28,  41, 42.) 

11.  Receiving  letters  or  other  property 
the  stealing,  &c.  whereof  is  felony  under 
the  Post-office  Acts,  knowing  the  same 


*  Tke  pudshmeot  for  uttering,  in  reipect  of  ■ 
■at  aflenee,  ia  iatpriaonment  for  any  term  nor  ex- 
Mcdiag  one  year,  with  or  witfaoat  hard  labour 
« tofitey  eonfineinent,  or  with  both. 

T  The  panidiment  for  atterinr,  aooompaaiod 
7  the  aKEravatJon  above  specified,  ia,  for  a  fint 


>  -Jiipriaonment  for  any  term  not  exeeedinf 

tm  yean,  with  or  without  hard  labour  or  aolitary 
cn&ieaMnit,  or  with  both. 
«  See  the  ponMhaent  liar  «  flat  offBUSS,  p.  213. 


to  have  been  stolen,  &c.  (7  Wm.  IV. 
&  1  Vict  c.  36,  68.  30,  41,  42.) 

12.  Forgery  of  the  name  or  hand- 
writing of  the  Receiver-General  of  the 
General  Post-office,  &c.  to  any  draft  &c. 
on  the  Bank.  (7  Wm.  IV.  &  1  Vict.  c.  36« 
ss.  33,  41,  42.) 

XIV.  TrantpotiaHon  for  life  or  not 
less  than  seven  years,  or  imprisonment  for 
any  term  not  exceeding  four  years,  with 
or  without  hard  labour. 

1.  Taking  away  or  detaining,  from 
motives  of  lucre,  an  heiress  &c.  against 
her  will,  with  intent  to  marry  or  defile 
her,  &C.  (9  Geo.  IV.  c.  31,  s.  19.) 

XV.  7>aiupor<a<iofi^or /^e  or  not  less 
than  seven  years,  or  mipnsonment  for 
any  term  not  exceeding  four  years,  with 
or  without  hard  labour ;  or  such  ftoe  as 
the  court  shall  award. 

1.  Manslaughter.  (9  Geo.  IV.  c  31, 
S.9.) 

XVI.  TVanj^rfoltoii/arZt/eornotkss 
than  seven  years,  or  miprisonment  fi>r 
any  term  not  exceeding  four  years. 

1.  Persons  emploved  in  the  Public 
Record  Office  certiiying  as  true  fklse 
copies  of  records  in  the  custody  of  the 
Master  of  the  Rolls.  (1  &  2  Vict  c  94, 
&  19  in  part) 

2.  Forgery  of  the  signature  of  any  As- 
sistant R^id  Keeper,  for  the  purpose  of 
counterfeiting  a  certified  copy  of  a 
record,  or  of  the  Seal  of  the  Public  Re- 
cord Office.  (I  &  2  Vict  c.  94,  8.  19  in 
part.) 

XVII.  Tranaportaiian  for  life  or  not 
less  than  seven  years,  or  imprisonment  for 
any  term  not  exceeding  three  years,  with 
or  without  hard  labour  or  solitary  con- 
finement or  with  both. 

1.  Breaking,  entering  and  stealing  in 
churches  or  chapels,  or,  having  stolen 
therein,  breaking  ont  of  the  same.  (7  &  8 
Geo.  IV.  c  29,  s.  10 ;  5  &  6  Wm.  IV. 
C.  81 :  6  &  7  Wm.  IV.  c  4.) 

XVIII.  TrangpartaHon  for  any  term 
not  exceeding  fifteen  nor  less  than  ten 
years,  or  imprisonment  for  any  term  not 
exceeding  three  years,  with  or  without 
hard  labour  or  solitaiy  confinement,  or 
with  botii. 

1.  Stealing  in  a  dwcUing-hoose*  to  the 


*  For  the  purpoiee«f  thia  and  the  next  ofiews 
ii'2 
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valne  of  5/.  or  more.  (7  &  8  Geo.  IV. 
c.  29,  8.  12;  2  &  3  Wm.  IV.  c  62; 
3  &  4  Wm.  IV.  c.  44,  «.  3;  7  Wm.  IV. 
&  I  Vict  c.  90, 8S.  I  and  3.) 

2.  Breaking,  entering  and  stealing  in 
a  dwelling-house  to  any  Talne.  (7  «  8 
Geo.  IV.  c  29,  8.  12;  3  &  4  Wm.  IV. 
c  44,  8.  2;  7  Wm.  IV.  &  1  Vict  c  90, 
88.  1  and  3.) 

3.  Cattle-stealing  or  killing  cattle,  with 
intent  to  stefd  the  carcass  or  skin  or  any 
part  of  the  cattle  so  killed.  (7  &  8  Geo. 
IV.  c  29,  8.  25;  2  &  3  Wm.  IV.  c.  62; 
3  &  4  Wm.  IV.  c  44,  8.  3;  7  Wm.  IV. 

6  1  Vict.  c.  90,  ss.  1  and  3.) 

4.  Breaking,  entering  and  stealing  in 
boildings  within  the  cartilage  of  a  dwell- 
ing-hoose,  but  having  no  communication 
with  Uie  dwelling-house,  either  immediate 
or  by  means  of  a  covered  and  inclosed 
passage  leading  from  the  one  to  the  other. 
(7  &  8  Geo.  IV.  c  29,  ss.  13  and  14 ; 

7  Wm.  IV.  &  1  Vict  c.  90,  ss.  2  and  3.) 

5.  Breaking,  enterii^  and  stealing  m 
shops,  warehouses  or  counting-houses. 
(7  &  8  Geo.  IV.  c  29.8.  15 ;  7  Wm.  IV. 
k  1  Vict.  c.  90,  88.  2  and  3.) 

>  6.  Stealing  to  the  value  of  10s.  goods 
of  nlk,  wodlen,  linen  or  cotton,  &c, 
whilst  exposed  in  any  place  durinff  any 
stage  of  manufkcture.  (7  &  8  Geo.  IV.  c. 
29,  8.  16;  7  Wm.  IV.  &  1  Vict  ic  90, ss. 
2  and  3.) 

7.  Stealing  goods  from  vessels  &c  in 
ports  or  upon  navigable  rivers  or  canals 


&c,  or  from  docks  or  auays  &c.  adjacent 
thereto.  (7  &  8  Geo.  IV.  c.  29,  s.  17 ;  7 
Wm.  IV.  &  1  Vict  c  90,  88.  2  and  3.) 

8.  Maliciously  killing,  maiming  or 
wounding  cattle.  (7  &  8  Geo.  IV.  c.  30, 
S.16;  7Wm.IV.&l  Vict c 90, ss. 2 and 
3.) 

9.  Maliciously   destroying   hop-binds 

rtwing  on  poles  in  hop  plantations.    (7 
8  Geo.  IV.  c.  80,  s.  18;  7  Wm.  IV. 
&  1  Vict  c.  90,  ss.  2  and  3.) 


BO  bnilding,  dthoosh  within  tiie  evtilagv  of  a 
dweUing-hoaae,  ■faaU  be  deemed  to;  be  put  of 
nch  dweUinff-hooae,  which  would  not  be  deemed 
to  be  ao  for  Ae  parpoae  of  burglary ;  that  ia,  no 
building  between  which  and  the  dwelling-hooae 
there  ia  not  a  eommunicatioD,  either  immediate  or 
by  meana  of  a  covered  and  indoMd  paange  lead- 
ing from  the  one  to  the  other.  See  the  7  &  8  Geo. 
IV.  e.S9,  a.  is. 


10.  Stealing  in  a  dwelling-house,*  and 
by  threats  or  menaces  putting  any  inmate 
in  bodily  fear.  (7  Wm.  IV.  &  1  Vict  c 
86,  ss.  5  and  7.) 

11.  Robbery  or  stealing  from  the  per- 
son. (7  Wm.  IV.  &  1  Vict  c.  87,  ss.  5 
and  10.) 

12.  Plundering  vessels  in  distress,  or 
wrecked,  stranded  or  cast  on  shore,  or 
anything  belonginff  to  any  such  vessel. 
(7  Wm.  IV.  &  1  Vict  c.  87,  ss.  8  and 
10.) 

la  Maliciously  destroying  any  part  of 
a  vessel  in  distress,  or  wrecked,  stranded 
or  cast  on  shore,  or  anything  belonging 
to  such  vessel.  (7  Wm.  IV.  &  1  Vict 
c  89,  88.  8  and  12.) 

XIX.  Thimpoftatumfor/owteenjeAn. 

1.  Solemnizing  matrimony  at  any  other 
time  than  that  prescribed  by  law,  or  with- 
out banns,  unless  by  licence  or  under  the 
provisions  of  the  6  &  7  Wm.  IV.  c.  85 
(which  allows  marriages  to  take  place 
before  the  Registrar  of  the  district)  ;t  or 
pretending  to  be  in  holy  orders,  and  so- 
lemnizing matrimony  according  to  the 
rites  of  the  Church  of  England.  (4 
Geo.  IV.  c.  76,  s.  21.) 

2.'  Being  possessed  ftc,  without  lawfrd 
excuse,  of  forged  bank-notes,  &c  (U 
Geo.  IV.  &  1  Wm.  IV.  c  66,  ss.  12  and 
28.) 

3.  Without  the  authority  of  the  Bank, 
makinff  or  being  possessed  of  instruments 
for  nuusing,  &c.  paper  used  by  the  Bank 
for  bank-notes,  &c  (11  Geo.  IV.  &  1 
Wm.  IV.  c  66,  8. 13.) 

4.  Without  the  authority  of  the  Bank, 
engraving,  making  or  being  possessed  of 
instruments  for  making,  &c.  bank-notes, 
&e.,  or  any  character  or  ornament  re- 
sembling any  part  of  a  bank-note,  &c 
(11  Geo.  IV.  &  1  Wm.  IV.  c  66,  ss. 
15  and  16.) 


•  See  the  7  &  8  Geo.  IV.  c.  99,  a.  13,  referred 
to  in  note  •  p.  19ft ;  it  ia  donbtfal,  however,  if 
the  definition  of  the  term  **  dwelling-honae  "  then 
contained,  apply  to  the  above  oflenee ;  thoogh  in 
all  probabflity  it  would  be  held  to  do  ao,  die 
above  olfenee  being  contained  in  the  one  (aee  T 

&  8  Geo.  IV.  c.  S9,  a.  12)  to  which  t* 

waa  intended  to  apply, 
'.the  pi 


t  See  below,  tfie  panidiiMBt  for  i 
mairiagea  contrary  to  the  provialooa  of  6  &  7  Wm. 
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XX.  Thuuportaiion  for  any  tenn  not 
exeeedio^ybiirtoai  yean. 

1.  Akhng  prisoners  to  escape,  or  in  at- 
tenpOBg  to  escape  from  prison,  whether 
an  actoal  escape  be  made  or  not  (4  Geo. 
IV.  e.  64,  s.  43.) 

2.  Reselling  offenders  sentenced  to  be 
tnuported  or  banished.    (5  Geo.  IV.  c 

3.  Fomng  certificates  giTcn  under  the 
Inoooie  1^  Act  (5  &  6  Vict  c.  35,  s. 
181,  oantmued  by  8  &  9  Vict  o.  4.) 

XXL  Thuupariation  lor  any  term  not 
ezeeedii^  fomtetm  nor  lees  than  seven 
year^  or  unprisonment  not  exceeding 
three  jeare  nor  le»  than  one  year,  with 
or  without  hard  labour  or  solitary  oon- 
fbement,  or  with  both. 

1.  Forgery  of  memorials  or  certificates 
of  registry,  &c.  of  lands  in  Yorkshire  or 
Middkaez  (2  &  3  Anne,  c  4,  s.  19 ;  5 
AjiDe,c:  18,  8.  8 ;  6  Anne,  c  35,  s.  26 ;  7 
Anoe,  c  20,  &  15 ;  8  Gea  II.  c  6,  s.  31 ; 
11  Geo.  IV.&  1  Wm.IV.  c  66,  sb.23  and 
86) ;  or  of  extnusts  from  reg^ters  of  mar- 
riaj^  baptism  or  barial,  in  order  to  sos- 
tiin  any  claim  to  any  allowance  from 
the  CompasBionate  Fund  of  the  Navy, 
&e,(ll  Gea  IV.  &  I  Wm.  IV.  c  20, 
■.  87  in  part  and  88.) 

2.  Sabscribing  fidse  petitions  to  the 
ttoclary  of  the  Admiralty,  or  persnnal- 
ing  die  representatiTes  of  deceased  seft- 
meo  or  marines,  in  order  to  procure 
a  certificate  from  the  Inq>ector  of  Royal 
Marines,  &c.,  thereby  to  obtain,  without 
probate  or  letters  of  administration,  any 
allowance  firom  the  Compassionate  Fond 
of  the  Nary,  &c  (11  Geo.IV.&  1  Wm. 
IV.c  20,  SB.  86  and  88;  2  Wm.  IV.  c. 
40.) 

3.  Making  fUse  affidarits,  &cl  in  order 
to  procore  any  person  to  be  admitted  a 
pensioner  as  tke  widow  of  an  officer  of 
the  royal  nary,  &c.  (11  Geo.  IV.  &  1 
Wm.  IV.  c.  20,  ss.  87  in  part  and  88.), 

4.  Without  authority,  making  or  being 
poMeaed  of  instmmenti  for  nnking,  &c 
paper  used  by  any  other  bank  than  the 
y£^  of  England  (11  Geo.  IV.  &  1 
Wm.  IV  c  66,  sa.  17  and  26.) 

5.  Without  authority,  engntTing,  mak- 
ing or  bang  posKssed  of  instruments  for 
nakinff,  &c  the  notes,  &c.  of  any  other 
bsnk  Uian  the  Bank  of  England.     (11 


Geo.  IV.  &  1  Wm.  IV.  c.  66,  ss.  18  and 

26.) 

6.  Without  authority,  making  or  being 
poasesied  of  instruments  for  making,  &c. 
foreign  bills,  notes,  &c.  (11  Geo.  IV. 
&  1  Wm.  IV.  c  66,  ss.  19  and  26.) 

XXII.  TVioJi^NM'tatioa  for  any  term  not 
exceeding  fourtetn  nor  less  than  seven 
years,  or  uiprisooment  not  exceeding 
three  years  nor  less  than  one  year. 

1.  Subscribing  or  publishinff,  &c  fidse 
petitions  to  the  Inspector  of  seamen's 
wills,  in  order  to  obtain  a  cheque  or  cer^ 
tificate  in  lien  of  probate  or  letters  of  ad- 
ministratioo,  in  cases  where  deceased's 
assets  do  not  exceed  32/.  and  20/.  respect- 
ivdy.    (2  Wm.  IV.  c  40,  s.  3a) 

XXI II.  TfOMporUUion  for  any  term 
not  exceeding/oartooi  nor  less  than  seven 
years,  or  impris(mment  not  exceeding 
three  years,  with  or  without  hard  labour 
or  solitarr  confinement,  or  with  both;  and 
the  offender,  if  a  male,  may  be  once,  twice, 
or  thrice  publicly  or  privately  wliipped, 
in  addition  to  sndi  imprisonment. 

1.  Stealing  by  clerks  or  servants.  (7 
&  8  Geo.  IV.  c.  29,  ss.  4  and  46.) 

2.  Embesslement  by  clerks  or  servants. 
(7  &  8  Geo.  IV.  o.  29,  ss.  4  and  47.) 

3.  Beeeiving  i>roperty,  the  stealing  or 
taking  whereof  is  felony,  knowing  the 
same  to  have  been  stolen,  &o.  (7  &  8 
Geo.  IV.  c  29,  ss.  4  and  .54.) 

4.  Boatmen  and  others  concealing  &c., 
and  not  reporting  according  to  law,  or 
obliterating  the  marks  &c.  on,  anchors 
or  other  articles  found  by  them  on  the 
coast,  ke,  (provided  the  stealing  of  such 
articles  on  snore  would  amount  to  felony). 
(1  &  2  Gea  IV.  c  75,  s.  1 ;  andc.  76.) 

XXIV.  'DnuMporUHtum  for  any  term 
not  exceeding/our^a  nor  less  than  seven 
years,  or  imprisonment  not  exceeding 
three  years,  with  or  without  hard  labour 
or  solitary  confinement,  or  with  both. 

1.  Impairing  or  lightening  the  qneen*s 
current  gold  or  silver  coin,  with  intent 
to  make  the  same,  when  so  impaired  &c., 
pass  for  the  queen's  current  gold  or  silver 
coin.    (2  Wm.  IV.  c  34,  ss.  5  and  19.) 

2.  Stealing  post  letter-bags  from  Post- 
ofilMse  jMckets,  or  unlawfully  taking  letters 
out  of  or  opening  such  bags.  (7Wm.IV. 
&  1  Vict  c  36,  ss.  29,  41  and  42.) 

XXV.  Trofliportate'oR  for  any  term  not 
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ezoeeding  fourteen  nor  less  than  teren 
yean,  or  imprisonment  not  exceeding 
three  yeaiB,  with  or  without  hard  labour. 

1.  Embezzlement  by  pabUc  officers. 
(2  Wm.  IV.  c.  4,  c  1,) 

2.  Forgery  &c.  of  assay  marks  on 
gold  or  silver  wares ;  or  fradnlently  using 
genuine  dies  provided  for  marking  such 
wares.    (7  &  8  Vict,  c  22,  s.  2.) 

XXVI.  TVansporiation  for  any  term 
not  exceeding /oirrleen  nor  less  than  seven 
yean,  or  imprisonment  not  exceeding 
two  yean,  with  or  without  hard  labour 
or  solitary  confinement,  or  with  both. 

1.  Officer  of  the  court  certifying  as 
true,  &C.  any  false  oo^  of  a  previous 
conviction  &c.  of  any  onence  relating  to 
the  coin,  where  a  person  shall  be  subse- 
quently indicted  for  any  such  offence. 
(2  Wm.  IV.  c.  34, 88.  9  and  19.) 

XXVII.  TVangporttUion  for  any  term 
not  exceeding  fourteen  years,  or  confine- 
ment not  exceeding  five  nor  less  than 
three  years,  with  hard  labour. 

1.  Trading  in  slaves  either  directly  or 
indirectly,  or  entering  into  contracts  in 
connexion  therewith ;  or  forging  certifi- 
cates of  valuation,  sentences  or  decrees 
of  condemnation  or  restitution,  &c  (5 
Geo.  IV.  c  113,  B.  10;  3  &  4  Wm.  IV. 
C.  73.») 

XXVIII.  ThuuportaiioH  for  the  term 
of  fourteen  jeaMf  or,  in  mitigation  or  com- 
mutation of  such  nunishment,  the  offender 
to  be  publicly  whipped,  fined  or  impri- 
soned, or  all  or  any  one  or  more  of  them. 

1.  Obliterating  &c.  the  marks  denot- 
ing her  Migesty  s  property,  in  an^  war- 
like or  naval,  ordnance  or  victualling,  or 
other  public  stores,  for  the  purj^ose  of 
concealing  her  Majesty's  property  in  such 
stores.  (9  &  10  WuL  III.  c.  41 ;  39  &  40 
Geo.  III.  c.  89,  as.  4  and  7 ;  54  Geo.  III. 
c.  60;  55  Geo.  III.  c  127;  56  Geo.  lU. 
c.  138.) 

XXIX.  ThzjuportaftofiforMcwnvean. 

1.  Obstructing  the  execution  of  pro- 
cess, &c  within  the  hamlet  of  Wappmg, 
Stepney,  or  any  other  place  within  the 
limits  of  the  weekly  bills  of  mortality, 
wherein  persons  shall  unlawfully  assem- 
ble and  associate  for  the  sheltering  them- 


•  See  alM>  S  It  4  Viet.  e.  111. 


selves  tnm  their  debton,  of  which  com- 
plaint shall  have  been  made  by  a  pre- 
sentment of  l^e  gnmd  jury  at  a  geneial 
or  quarter  sessions  of  the  proper  county. 
(11  Geo.  L  c  22,  ss.  1  and  2.) 

2.  Aiding  the  escape  ftom  officers  of 
justice  of  prisonen  in  their  custody  for 
the  purpose  of  being  carried  to  gaol  by 
virtue  of  a  warrant  of  commitment  for 
treason  or  felony,  or  the  escape  of  felons 
on  their  way  for  transportation.  (16  Geo. 
n.  c  31,  s.  3.* J 

3.  Riotously  assembling,  to  the  number 
of  five  or  more,  to  rescue  offenden  against 
the  Acts  relating  to  spirituous  li(^uon ;  or 
assaulting  persons  who  have  given  &c 
evidence  &e.  against  such  offenders,  &c. 
(24  Geo.  II.  CL  40.  s.  28.) 

4.  Prisonen  for  debt  not  delivering  in 
under  the  Lords'  Act  a  true  account  of 
all  their  estote  and  effects,  &c.t  (32 
Geo.  n.  c.  28,  s.  17 ;  33  Geo.  III.  c  5; 
39  Geo.  III.  c  50.) 

5.  Damaging,  &c  buoys  &c.  fixed  to 
the  anchon  or  moorings  of  vessels  in  the 
Thames,  with  intent  to  steal  the  same. 
(2  Geo.  III.  c.  28,  s.  13.) 

6.  Being  convicted  a  second  timet  ^ 
unlawfully  stopping  or  attempting  to  stop 
or  of  otherwise  preventing  the  conveyance 
of  grain  to  or  firom  any  city,  market-town 
or  place  in  the  kingdom.  (11  Geo.  II. 
c.  22 ;  36  Geo.  III.  c.  9,  ss.  2  and  6.) 

7.  With  intent  to  prevent  the  removal 
of  grain,  pulling  down  or  otherwise  de- 
stroying granaries,  &e.  (36  Geo.  III. 
c  9,  a.  2.) 


•  See  aim  1  ft  8  Geo.  IV.  c.  8«,  •.  1,  which, 
under  eertain  drcnnutancet,  inflicts  tnnaparta- 
tion  for  wren  yean,  or  impriaonment  not  exceed* 
ing  three  yeaia  nor  leas  than  one  year,  apon  per^ 
aona  reacuing  or  aiding  in  reaeuing  priaonera 
apprehended  for  felony,  whilst  in  the  peraonal 
custody  of  a  constable  or  other  peraon.  The  ata- 
tnte  regards  ttie  offender  in  such  case  aa  an  aeee»- 
aoiY  after  the  fact,  and  therefore  guilty  of  felony. 

t  Tliis  offence  appears  to  be  tnddentally  i«>- 
pealed  by  1  &  2  Vict.  c.  110,  a.  119,  which 
enacta  that  after  the  paadng  of  that  act,  no  pri> 
aoner  for  debt  diall  petition  any  court  for  hia  di»> 
charge  under  the  proviaiona  of  38  Geo.  II.  c. 
88,  nor  shall  any  creditor  of  any  priaoner  petition 
any  court  fbr  the  exerciae  of  the  oompolaory 
power  given  against  debtota  under  the  provUomi 
of  that  act 

X  The  fliat  offence  is  puniahafale,  on  anmmary 
conviction,  witti  impdaonment  and  hard  laboor 
for  any  term  not  exceeding  three  months  nor  leas 
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8.  Forgery  of  dedaratxons  of  the  re- 
tnrn  of  premiums  on  policies  or  contracts 
of  insurance.  (54  Geo.  IIL  c.  133,  s.  10; 
54  Geo.  in.  c  144,8.110 

9.  Forcibly  KseaiDg  offenders  or  goods 
Kized  under  6  Geo.  IV.  c.  80  (for  re- 
pesling  the  duties  on  spirits  distilled  in 
Eogisnd,  &c.),  or  otherwise  forcibly  op- 
posing the  execution  of  the  powers  of 
thst  Act  (6  Geo.  IV.  c  80,  s.  143.) 

10.  Being  found  in  company  with 
more  than  fimr  persons  with  smuggled 
goods,  or  in  company  with  only  one  per- 
son, within  fiye  miles  of  the  coast,  &c 
with  such  goods,  and  armed  or  disguised. 
(8  &  9  Vict  c  87,  s.  65.) 

11.  Forgery  of  the  superscription  of  a 
post  letter,  with  intent  to  SToid  the  pay- 
ment of  postage.*  (7  Wm.  IV.  &  1 
Viet  e,  36,  s.  34.) 

XXX.  TVan^Hfrtatum  for  any  term  not 
exceeding  sereii  years. 

1.  Foraery  of  the  seal,  &c  of  the  British 
Society  for  extending  the  Fisheries  and 
impitmng  the  Sea-Coasts  of  the  Kingdom. 
(26  Geo.  in.  c.  103,  s.  26.) 

2.  Administering  oaths  intended  to 
hind  die  person  taung  the  same  to  en- 
gige  in  any  seditious  purpose,  &c.,  or  to 
be  of  any  association  or  confederacy 
fonned  for  any  sneh  purpose,  &c  (37 
Geo.  III.  c  123,  s.  1.) 

3.  Counterfeiting  foreign  gold  or  silver 
eoin,  not  permitted  to  be  current  within 
the  realm.    (37  Geo.  III.  c  126,  s.  2.) 

i.  Bringmg  any  such  coin  into  the 
nafan  with  intent  to  utter  the  same.  (37 
Geowin.c.  126,  S.3.) 

5.  Boatmen  &c.  conreyinff  anchors 
&e.  which  they  know  to  have  been  swept 
for  or  otherwise  taken  possession  of  witn- 
out  bon^  reported  according  to  law,  to 
any  foreign  port  &C.,  and  there  dispos- 
ing of  the  same.  (l&2Geo.  IV.  c75,  s. 
150 

XXXI.  Tratuportation  far  seven  years, 
or  imprisonment  for  any  period  not  less 
than  two  years. 

1.  Without  lawfo]  excuse,  making  or 
bein^  possessed  of  any  instrument  for 
makm^  the  paper  used  for  permits  by  the 
CommissioDers  of  Excise,  or  being  pos- 


ThoearattiU  mm 
iiapplkable. 


I  to  whkh  this  en- 


sessed  of  any  such  paper,  or  engraving 
Sec.  any  plate  &c.  for  making  or  print- 
ing the  paper  used  for  permits,  &c.  (2 
Wm.  IV.  c.  16,  s.  3.) 

2.  Without  lawftil  excuse,  makins  or 
being  possessed  of  instruments  for  making 
the  paper  to  be  used  for  postage  covers, 
or  being  possessed  of  any  such  paper,  or 
by  any  means  imitating  or  causing  to  ap- 
pear in  any  paper  the  marks  or  threads, 
&c  to  be  used  in  postage  covers.  (3  &  4 
Vict  c.  96,  B.  29.) 

XXXII.  Dratuporiaiian  for  seven 
years,  or  imprisonment  not  exceeding 
four  years. 

1.  Forgery  of  certificates  or  bills  of 
exchange  mentioned  in  2  &  3  Wm. 
IV,  c.  106  (An  Act  for  enabling  Officers, 
&c.  in  the  Army  to  draw  for  their  Half- 
Pay  and  Allowances).  (2  &  3  Wm.  IV.  c. 
106,  8.  3.) 

XXXIII.  Dranaportation  for  seven 
years,  or  imprisonment  for  any  term  not 
exoecMiinff  three  years  nor  less  than  one 
year,  with  hard  labour. 

1.  Forgery  of  the  seals,  stamps  or 
signatures  of  such  certificates,  official  or 
public  documents,  proceedings  of  corpo- 
rations, or  joint  stock  or  other  compa- 
nies, or  certified  copies  of  such  documents 
or  proceeding,  as  are  receivable  in  evi- 
dence in  Parliament  or  in  any  judicial 
prooeedines,  or  tendering  in  evidence 
such  certificates,  &c.  with  false  or  conn« 
terfeit  seals  &c.  thereto ;  or 

2.  Forgery  of  the  signature  of  any 
equity  or  common  law  judge  of  the  Su- 
perior Courts  at  Westminster,  to  kny  ju- 
dicial or  official  document,  or  tendenng 
in  evidence  any  such  document  with  a 
false,  &c  signature  of  any  such  judge 
thereto;  or 

3.  Printing  copies  of  private  acts  or  of 
the  journals  of  either  House  of  Parlia- 
ment, which  copies  shall  falsely  purport 
to  have  been  printed  by  the  printers  to 
the  Crown  or  either  House  of  Parliament, 
or  tendering  in  evidence  any  such  copy, 
knowing  that  the  same  was  not  printed 
by  the  persons  by  whom  it  so  purports  to 
have  been  printed.  (8  &  9  Vict  e.  113, 
S.4.) 

XXXIV.  Traneportatian  for  seven 
years,  or  imprisonment  for  any  term  not 
exceeding  three  years,  with  or  without 
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hard  labour  or  solitary  confinement,  or 
with  both. 

1.  Persons  employed  nnder  the  Post- 
Offioe  stealing,  embezzling,  secreting  or 
destroying  pwt-letters.  (7  Wm.  IV.  &  1 
Vict  c.  SS,  ss.  26  and  420 

XXXV.  TYanmrtation  f or  setfenjesn, 
or  imprisonment  tor  any  term  not  exceed- 
ing two  jrears  nor  less  than  one  year, 
with  or  without  hard  labour  or  solitary 
confinement,  or  with  both. 

1.  Forgery  of  the  name  or  handwriting 
of  witnesses  attesting  the  execution  of 
powers  of  attorney  to  transfer  any  public 
stock  transferable  at  the  Bank  or  South 
Sea  House,  or  any  capital  stock  of  any 
body  corporate  &c.  established  hj  char- 
ter or  act  of  parliament,  or  to  receive  any 
dividend  in  respect  thereof  (1 1  Geo.  IV. 
&  I  Wm.  IV.  c.  66.  ss.  8  and  26.);  or  of 
copies  of  registers  of  baptisms,  marriages,* 
or  burials,  directed  by  law  to  be  transmit- 
ted to  the  registrar  of  the  diocese;  or 
making  fiilse  entries  in  such  copies,  &c. 
(11  Geo.  IV.  &  1  Wm.  IV.  c  66,  ss.  22 
and  26.) 

2.  Clerks  &c.  of  the  Bank  or  South 
Sea  House,  with  intent  to  defiraud  any 
person,  making  out  dividend  warrants  for 
a  greater  or  less  amount  than  the  persons 
on  whose  behalf  they  are  made  out  are  en- 
titled to.  n  I  Geo.  IV.  &  1  Wm.  IV.  c. 
66,  ss.  9  and  26.) 

XXXVI.  Thinaportatum  for  seven 
years,  or  imprisonment  for  any  term  not 
exceeding  two  years,  with  or  without  hard 
labour  or  solitaiy  confinement,  or  with 
both ;  and  the  o£Eender,  if  a  male,  may  be 
onoe,  twice,  or  thrice  publicly  or  privately 
whipped,  in  addition  to  such  imprison- 
ment 

1.  Forgery  of  the  stamps  or  seals  on 
hides  or  skins  (9  Anne,  c.  11 ;  10  Anne,  c 
99 ;  5  Geo.  I.  c  2,  s.  9 ;  52  Geo.  III.  c. 
143,  s.  1 ;  7  &  8  Geo.  IV.  c  28,  ss.  8  and 
1) ;  of  the  stamps  or  seals  used  for 
stamping  or  sealing  cambrics  or  lawns, 


•  Aa  regards  copies  of  R>Kisters  of  marriages,  it 
woald  appear  that  this  offence  can  now,  aince 
the  DMSing  of  6  &  7  Wm.  IV.  c.  86  (for  nwistei^ 
ing  birtha,  deatha,  and  marriages,  in  EngUnd), 
be  committed  with  respect  to  aoch  copies  only  as 
were  transmitted  before  that  Act  came  into  ope- 
imtion.  It  is  still  in  full  force,  however,  as  regards 
registers  of  baptisms  or  boriala.  (See  the  49th  sect, 
of  6  &  7  Wm.  rv.  c  86.) 


in  pursuance  of  4  Geo.  III.  c.  37,  An 
Act  for  the  better  establishing  a  mana- 
ikctory  of  Cambrics  and  Lawns  at  Win- 
chelsea,  in  the  County  of  Sussex,  &c 
(4  Geo.  III.  c  37,  s.  26 ;  52  Geo.  III.  c 
143,  s.  I ;  7  &  8Geo.  IV.  c  28,  ss.  8  and 
9) ;  of  the  stamps  or  seals  on  silk  (13 
Geo.  III.  c.  56,  s.  5 ;  52  Gea  III.  c  143, 
s.  1 ;  7  &  8  Geo.  IV.  c  28,  ss.  8  and  9  ; 
1  Wm.  IV.  c  17,  s.  1) ;  of  the  name  or 
handwriting  of  the  registrar  of  the  Conrt 
of  Admiralty  or  High  Court  of  Appeals 
of  Prizes,  &Cn  to  any  instruments  relating 
to  the  money  or  effects  of  the  suitors  of 
those  courts  (53  Geo.  III.  c.  151,  s.  12 ; 

7  &  8  Geo.  IV.  c  28,  88.  8  and  9)  ;  of 
quarantine  certificates  (6  Geo.  IV.  c.  78, 
s.  25 ;  7  &  8  Geo.  I V.  c  28,  ss.  8  and  9) ; 
of  the  name  or  handwriting  of  Her  Ma- 
jesty's Commissioners  of  Woods,  Forests, 
Land  Revenues,  Works  and  Buildings, 
to  any  draft  &c  for  any  money  in  ihe 
Bank  &c.  on  account  of  such  commis- 
siouers,  Ac.  (7  &  8  Geo.  IV.  c.  28,  ss.  8 
and  9  ;  10  Geo.  IV.  c  50,  s.  124;  2  &  3 
Wm.  IV.  c.  1,  s.  I)  ;  or  of  the  process  of 
inferior  courts  for  the  recovery  of  debts 
and  damages  in  personal  actions  {7  He  % 
Gea  IV.  c  28,  ss.  8  and  9 ;  7  &  8  Vict, 
c  19,  s.  5  in  part). 

2.  Obstructing  the  execution  of  process, 
&c.  within  Sufiblk  Place  or  the  Mint,  in 
the  parish  of  St.  George^  in  the  county  of 
Surrey.  (9  Geo.  I.  c.  28.  ss.  1  and  2 ;  7  & 

8  Geo.  IV.  c  28,  ss.  8  and  9.) 

3.  Persons  having  preserved  merchan- 
dise &C.  belonging  to  vessels  wrecked 
&C.  within  the  jurisdiction  of  the  Cinque 
Ports,  selling  or  otherwise  making  away 
with  the  same,  or  in  any  manner  altering 
the  same  with  intent  to  prevent  the  dis- 
covery or  identi^  thereof  by  the  owners. 
(1  &  2  Geo.  IV.  c.  76,  s.  8 ;  7  &  8  Geo. 
IV.  c.  28,  ss.  8  and  9.) 

4.  Quarantine  officers  deserting  from 
their  duty  or  permitting  persons  &c.  to 
depart  from  lazarets  &c.,  unless  by  per- 
mission under  an  order  in  council,  &c. ; 
or  giving  fidse  certificates  of  vessels  hav- 
ing  duly  performed  quarantine.  (6  Gea 
IV.  c  78,  s.  21 ;  7  &  8  Gea  IV.a  28,  ss. 
8  and  9.) 

5.  Solenmizing  marriages  (except  in 
the  case  of  Quakers  or  Jews,  or  by  spe- 
cial licence)  in  any  other  place  than  a 
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dmah,  chapel  or  ranslered  oflioe,  or 
doBwao  m  aay  such  omoe  in  the  abcenoe 
of  we  Rgistfar  of  the  district,  &c  (7 
&  8  Geo.  IV.  c  28.  n.  8  and  9;  6  &  7 
Wb.  IV.  c  85,^39.) 

&  Saperintendent  registrars  issuing 
eertifieates  for  marriage,  or  registering 
marriages,  contrary  to  lav ;  or  registrars 
or  superintendent  registrars  issoing  li- 
cenees  for  marriage*  or  solemnizing  mar- 
riages, contrary  to  law.  (7  &  8  Gea  lY. 
e.  a8.SB.  8  and  9  ;'6  &  7  Wm.  IV.  c  85, 
s.  40;  7  Wm.  IV.  &  1  Vict.  c.  22,  s.  8.) 

7.  Destroying,  coanterfoitin^  or  insert- 
ing £Use  entries  in,  the  register^books 
diiected  to  be  provided  by  die  Act  for 
registering  birtfaa,  deaths,  and  marriages 
m  Rnglaw< ;  or  forging  the  seal  of  uie 
Kgisteivoffioe.  (7  &  8  Geo.  IV.  c.  28,  ss. 
8snd  9;  6  &  7  Wm.  IV.  c  86,  S.  43.) 

8.  Officer  of  the  conrt  atterin||[  ftlse 
certificates  of  in^ctments  and  convictions 
of  a  prerions  felony ;  or  any  other  person 
figniiig  Sec  such  certificates  as  such 
officer,  &c  (7  &  8  Geo.  IV.  c  28,  ss.  9 
sod  II.) 

9.  Simple  larceny.  (7  &  8  Geo.  IV.  c 
S9,  a.  3  and  4.) 

10.  Deer^tealing,  &c.  where  the  deer 
are  kept  in  enclosed  lands.  (7  &  8  Geo. 
IV.  c  29,  ss.  3,  4,  and  26.) 

11.  Deer-sfeealmg,  &c  where  the  deer 
srek^  in  nnendosed  lands  (for  a  second 
ofieoee*) ;  or  offending  a  second  time  in 
comoiitting  any  other  offence  relatbg  to 
deer  fior  which  a  pecnniary  penalty  only 
is  imposed,  whether  such  second  offence 
be  of  the  same  description  as  the  first  or 
not.  (7&8Geo.  IV.c.  29,  SS.3,  4,and 
26.) 

12.  Deer«tealers  &c.  beating  or 
wounding  deei^keepers.  (7  &  8  Geo.  IV. 
c  29,  SL  3.  4,  and  29.) 

13.  Stealing  oysters  &c.  fW>m  oyster- 
beds  &c.  (7  £  8  Geo.  IV.c  29,  ss.  3,  4, 
and  36.) 

14.  Stealing  or  severing  with  intent 
to  Heal,  ore,  coal  &c.  from  mines,  &c 
(7  ft  8  Geo.  IV.  c.  29,  ss.  3,  4,  and  37.) 

15.  Stealing,  or  damaging  with  intent 
to  steal,  or  malidously  dotroying  &c. 


*11»&it  ofl«M«  to 
mwfaliaa  ooly,  by  foe  not 
7fc«Geo.IV.c.  S9,s.2«.) 


50/.    (See 


&e.  growing  in  parks  &c.  or 
grounds  belonging  to  dweilii:^-houses,  if 
uie  value  of  Uie  ardde  stolen  or  the 
amount  of  injury  done  exceeds  l/.,  or 
growing  dsewhere,  if  such  value  or 
amount  exceeds  5/.  (7  &  8  Geo.  IV.  c 
29,  ss.  3,  4,  and  38 ;  and  c.  30,  ss.  19  and 
27.) 

16.  Stealing,  or  damaging  with  intent 
to  steal,  or  malicionsly  desttviying  &c 
trees  &&,  wherever  growing,  if  the  steal- 
ing thereof  or  the  injury  done  is  to  the 
amount  of  a  shilling  at  the  least,  and  if 
the  oflfender  has  been  twice  previously 
convicted.*  (7  &  8  Geo.  IV.  c.  29,ss.  3, 4, 
and  39 ;  and  c.  30,  ss.  20  and  27.S 

17.  Stealing,  or  damaging  witn  intent 
to  steal,  or  maliciously  destroying  &c. 
plants,  vegetable  inrodnctioDS  &c.  Row- 
ing in  gardens,  conservatories  &c^  if  the 
omnder  has  been  previously  convicted  of 
any  of  such  offnices.t  (7  &  8  Geo.  IV.  c. 
29,  SB.  3,  4,  and  42 ;  and  c  30,  SB.  21  and 
27.) 

18.  Stealing,  or  breaking  ftc  with 
intent  to  steu,  glass,  fixtures  &c.  fhmi 
bnildinn,  or  metal  fences  ftc,  belonging 
to  dwelUng-houses  or  fixed  in  any  place 
dedicated  to  public  use  or  ornament.  (7  & 
8  Geo.  IV.  c.  29,  ss.  3,  4,  and  44.) 

19.  Tenants  or  lodgers  stealing  chattels 
or  fixtures  let  to  be  used  with  any  house 
or  lodging.  (7  &  8  Geo.  IV.  c.  29,  ss.  3, 4, 
and  45.) 

20.  Destroying  ftc  threshing-machines, 
or  engines  used  m  any  other  manuikctnre 
than  those  of  silk,  woollen,  linen,  or  cot- 
ton goods,  or  of  framework-knitted  pieces, 
stockings,  hose  or  lace.  (7  ft  8  Geo.  IV. 
c.  30,  ss.  4  and  27.) 

21.  Drowning  mines,  or  obstructing 
airwavs,  shafts  &c  belonging  ^  mines, 
with  mtent  to  damage  or  delay  the  work- 


*  The  Snt  two  offeneee  an  pnniehable  on  iam« 
maiy  eonvktion  only ;  the  flnt  by  fine  not  ex- 
oeecung  bl.  over  and  abore  the  valae  of  the  trees. 
See.,  or  amount  of  ii^jnry  done,  and  the  second  by 
impriflonment  and  hard  laboar  not  exceeding 
tirelTe  calendar  montht.  (See  7  8c  8  Geo.  IV.  e. 
S9,  a.  39 ;  and  e.  30,  a.  20.) 

t  llie  fliat  offence  ia  pnniahable  on  aummary 
eonvktion  only,  by  impnaonment  not  exceeding 
Mx  calendar  montha,  with  or  withoot  hard  laboar, 
or  by  fine  not  exceeding  80/.  over  and  above  die 
value  of  the  pUnti  &e.,  or  the  injury  done. 
(See  7  Ik  8  Oeo.  IV.  e.  «9,  a.  48 ;  and  c.  80,  a.  91.) 
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ingofthenL   (7  &  8  Gea  IV.  c  30,  ss.  6 
and  27.) 

22.  Destroying  or  damaginf^  engines 
for  working  mines,  or  any  bnildin^  or 
erections  uMd  in  conducting  the  business 
of  mines.  (7  &  8  Geo.  IV.  c  30,  ss.  7  and 
27.) 

23.  Damaging  vessels  otherwise  than 
by  fire,  with  intent  to  render  them  use- 
less. (7  &  8  Geo.  IV.  c  30,  ss.  10  and  27.) 

24.  Damaging  sea-banks  or  the  banks 
of  rivers,  canals  or  marshes,  or  injuring 
navigable  rivers  or  canals,  with  intent 
and  so  as  thereby  to  obstruct  the  naviga- 
tion thereof  (7  &  8  Gea  IV.  e.  30,  ss.  12 
and  27.) 

25.  Malidously  setting  fire  to  crops  of 
grain  or  pulse,  plantations  of  trees,  heath, 
fern  &c.  (7  &  8  Geo.  IV.  c  30,  ss.  17 
and  27.) 

26.  Offenders  ordered  to  be  confined 
in  Parkhurst  prison  escaping  or  breaking 
prison,  &Cn  after  they  have  been  already 
punished*  for  escaping  tiierefrom,  &c.,  or 
whilst  in  the  custody  of  the  person  under 
whose  charge  they  are  confined.  (7  &  8 
Gea IV.  c  28,  SB.  8  and  9;  l&2Victc. 
82,  SL 12.) 

27.  Rttcaittg  offenders  ordered  to  be 
confined  in  Parkhurst  prison  during  their 
oonveyance  there  or  whilst  in  the  cus- 
tody of  the  person  under  whose  charge 
they  are  confined.  (7  &  8  Geo.  IV.  c  28, 
as.  8  and  9 ;  I  &  2  Vict  c.  82,  s.  IS.) 

28.  Persons  havinc  the  custody  of  such 
offenders,  allowing  them  to  escape.  (7  &  8 
Geo.  IV.  c  28,  ss.  8and  9 ;  1  &  2  Vict 
c  82,  SL  13.) 

29.  Aiding  m  the  escape  of  such  of- 
fenders, or  attempting  to  rescue  them, 
although  no  rescue  be  made.  (7  &  8  Geo. 
IV.  c  28,  ss.  8  and  9;  I  &  2  Vict  c  82, 
a.  13.) 

30.  Destroying,  counterfeiting  or  mak- 

*  That  b  to  ny,  by  an  addition,  not  exeeedins 
two  yeaa,  to  the  tenn  of  impriMnment  for  which 
thev  were  mbjeet  to  be  confined  at  the  time  of 
their  eicape  &e. ;  or,  if  under  aentenoe  of  traaa- 
portation,  in  aach  manner  ai  aach  penmni  eacap- 
ing  &c.  are  liable  to  be  poniihed.  (See  wet.  18.) 
By  the  aime  aection  attempts  to  break  priaon  or 
eaeape  from  Pukhuzst  prison  are  made  punish- 
able wiUi  imprisonment  not  exceeding  twelve 
calendar  months  in  addition  to  the  punisnment  of 
which  the  ofTender  waa  aubjeet  at  the  time  to  any 
aach  attempt 


ing  talte  entries  in  non-parochial  registers 
of  births,  deaths,  marriages,  &c.  (7  &  8 
Geo.  IV.  c  28,  ss.  8  and  9 ;  3  &  4  Vict 
c.  92,  s.  8.) 

31.  Convicts  confined  in  the  Penton- 
ville  and  Millbank  prisons,  being  a  second 
time*  convicted  of  breaking  prison  or 
escaping  during  their  conveyance  to  such 
prisons.  (7  &  8  Geo.  IV.  c.  28, ss.  8  and 9 ; 

5  &  6  Vict  c  29,  s.  24  in  part;  6  &  7 
Vict  c.  28,  s.  22  in  part) 

32.  Rescuing  or  aiding  in  reseoiog 
convicts  during  their  conveyance  to  the 
Pentonvilie  and  Millbank  prisons  or 
during  their  imprisonment  therrin.  (7  ft 
8  Geo.  IV.  c  28,  ss.  8  and  9;  5  &  6  Vict 
c.  29,  s.  25  m  part ;  6  &  7  Vict  c.  26,  s. 
23  in  part.) 

33.  Persons  having  the  custody  of  con- 
victs in  the  Pentonvilie  and  Millbank 
prisons  wilfully  allowing  them  to  escape ; 
or  any  person  aiding  such  convicts  to 
escape,  although  no  escape  be  made,  or 
attempting  to  rescue  such  convicts,  or 
aiding  in  anv  such  attempt,  thongh  no 
rescue  be  made.  (7  &  8  Geo.  IV.  c  28, ss. 
8  and  9 ;  5  &  6  Vict  c.  29,  s.  25  in  part; 

6  &  7  Vict  c  26,  s.  23  in  part) 

34.  Acting  as  a  bailiff  of  any  mferior 
court  for  the  recovery  of  debts  or  da- 
mages in  personal  actions,  without  lawfid 
autiiority  (7  &  8  Gea  IV.  c.  28,  ss.  8  and 
9 ;  7  &  8  Viet  c.  19,  s.  5  in  part). 

35.  Workmen  in  mines  in  Cornwall 
removing  or  concealing  ore  with  intent 
to  defraud  the  proprietors  of  such  mines. 
(2  &  3  Vict  c  58,  s.  10.) 

XXXVII.  7Vojisportaftofi  for  seven 
years,  or  imprisonment  for  any  term  not 

*  The  puniahmentftir  a  Urat  eaeape  orbreadi  of 
priaon  a  by  an  addition,  not  exceeding  three 
years,  to  the  term  of  their  impriaonment.  (5  fc  S 
Vict.  e.  S9  s.  24  in  part ;  «  &  7  Vict.  c.  26,  a.  2S 
in  part.)  By  the  aame  aectiona  of  thoae  Acts 
attempts  to  break  out  of  the  PientooTille  and  MiU> 
bank  prlaons  or  to  escape  therefrom,  are  puniah- 
able  by  an  addition,  not  exceeding  twelve  calendar 
montlu,  to  the  terms  of  the  offenders*  imprison* 
ment.  Also  by  sect.  21  of  5  &  6  Viet.  c.  SS, 
and  aect.  1«  of  6  &  7  Viet.  c.  26,  eonTicta  in 
the  Pentonvilie  and  Millbank  prisons  sassnltipg 
the  governors  or  any  of  the  officen  or  aervnnta 
em^oyed  therein,  are  liable,  upon  oonvietioiL,  to 
be  imprisoned  for  any  term  not  exceeding  two 
years  in  addition  to  the  term  for  which  at  the 
time  of  committing  that  offence  they  were  aob- 
ject  to  be  confined,  and,  if  malea,  nay  be  owiegcd 
eorporal  punishment. 
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exceeding  two  jem,  with  or  withoat 
lani  hkoo]  wad  the  offender,  if  a  male, 
may  be  onee,  twice,  or  thrice  publicly  or 
prirtfely  whipped,  in  addition  to  nich 


I.  Oiild-steafing.  (9  Geo.  IV.  c  31,  s. 
21.) 

XIXYIII.  Trttntportaiion  for  aeoen 
yeui,  or  imprisonment  for  any  term  not 
exceeding  two  years,  with  or  without  hani 
labour. 
1.  Biflmy.  (9  Geo.  IV.  c  31,  a.  22.) 
XXXTX.  ThmporfaltoR  for  any  term 
])ot  exceeding  Meven  years,  or  imprison- 
ment  for  say  nimiber  of  years. 

1.  Cutting  awa^  or  in  any  way  in- 
jnriog  or  concealing  bnoys  &c  belong- 
ing to  vesKls  or  attached  to  the  anchors 
or  cables  of  vessels,  whether  in  distress  or 
rtlMwisc*  (1  &  2  Geo.  IV.  c  75,  s.  1 1.) 
Ha.^  Tnu^tortatum  for  any  term  not 
exceeding  9eoen  years,  or  imprisonment 
not  exceeding  two  jem,  with  or  without 
liard  kboor  or  soutary  confinement,  or 
vitbbodL 

I*  Coonterfoiting  the  queen's  current 
ower  coin ;  or,  without  kiwfnl  authority, 
making  or  bring  poasessed  of  instruments 
for coonterftiting  such  coin;  or  bujring 
or  idlmg  such  coin  at  a  lower  value 
^  it  by  its  denomination  imports.  (2 
Wm.  IV.  c  34,  ss-  12  and  19.) 

^LL  Thtn^toriaium  for  any  term  not 
•^oeedintf  teven  years,  or  fine,  imprison- 
Bot  and  such  corporal  punishment  by 
pablic  or  private  whipping,  as  the  court 
ahaU  direct 

1.  Slaoghtering  or  flaying  horses  or 
oiber  cattle  withoat  taking  out  the  licence 
ad  giring  the  notice  required  by  the  Act 
nr  Rgnuidng  slaughtering-houses,  or 
<»ing  so  at  any  other  time  than  within 
toe  hoftrs  limited  by  the  Act,  or  not  de- 
laying to  do  so,  when  prohibited  by  the 
n^ctor.  (26  Geo.  III.  c  71,  s.  8.) 

IV.  MlBDEMBAKORS. 

MisdemeanoTB  are  puniahaUe  at  follows, 
viz.:  with 
I  TroM^ortation  far  life. 


* Tlie  I fcs  GcowIV.  e.  7«,  •.  S.eoatilMaami. 
fr  pnrWoB  m  rennb  baoya  &c.  within  the 
JMtetiaa  of  the  Cf  Bqae  Forts,  bat  mbjeeti  the 
sandQ  to  tnaepeitKtioii  not  «wBedinf  ftmrteen 


I.  Being  at  large  within  the  United 
Kingdom  [after  being  sentenced  to  be 
banished  under  the  provisions  of  the 
Roman  Catholic  Relief  Act  (10  Geo.  IV. 
c  7),]  without  some  lawful  excuse,  after 
three  calendar  months  from  such  sentence. 
(10  Geo.  IV.  c  7,  s.  36.) 

II.  Banukment  for  life. 

1.  Jesuits  or  members  of  Religioua 
Orders  or  Societies  of  the  Church  of  I^^ 
bound  b^  monastic  or  religious  vows, 
coming  into  the  kingdom  (10  Geo.  IV. 
c  7,  s.  29)  ;♦  or 

2.  Having  obtained  the  Secretary  of 
State's  licence  to  come,  not  departing 
within  twenty  days  after  the  expiration 
of  the  time  mentioned  in  such  licence,  &c. 
(10  Gea  IV.  c  7,  s.  31.) 

3.  Within  any  part  of  the  kingdom, 
becoming  a  Jesuit  or  member  of  any 
Society  of  the  Church  of  Rome  bound  br 
monastic  or  religious  vows.  (10  Geo.  I  v. 
c  7,  s.  34.) 

III.  TVoMporfoiion  for  the  term  of/o«yw 
teem  years,  or,  in  mitigation  or  commuta- 
tion of  such  punishment,  the  offender  to 
be  publicly  whipped,  fined  or  imprisoned, 
or  all  or  any  one  or  more  of  them. 

1.  Not  wing  a  contractor  with  the 
Commissioners  of  the  Navy,  Ordnance  or 
Victualling  Office  for  her  Majesty's  use, 
selling,  receiving  or  being  possessed  of 
any  warlike  or  naval,  ordnance,  victual- 
ling or  other  public  stores,  without  being 
able  to  produce  a  certificate  from  the 
Commissioners  of  the  Navy  &c,  ex- 
pressing the  occasion  &c  of  such  storea 
being  so  in  p06sesrion.t  (9&10Wm.lII. 


*  This  and  the  nest  two  offencei  do  not  apply 
to  memben  oTFemide  Sodetiea.  (10  Geo.  IV.  e.  7. 
a.  37.) 

t  The  mode  in  which  the  39  k  40  Geo.  III. 
c.  89,  a.  1,  inpoaes  the  above  penaltiea  in  reapect 
of  theae  offenoea,  ia  by  enacting  that  peiaona 
who  eonuait    them  ahall    be  ^ 


of  ikden  aaodt^  knowing  them  to  haye  been 
atolen,  and  ahall,  on  being  convicted  ttiereof  in 
due  form  of  law,  be  tnnaported  beyond  the 
aeaa,  for  the  tenn  vt  fourteen  yean,  ta  mtamer  at 
Mher  reeeweti  of  ttolem  goodt  are  directed  to  be 
trwuBorted  by  the  ktwi  and  etatwHet  oftkit  realm; 
and  then  by  aee.  7  empowen  the  conrt  to  miti- 
gate or  commote  the  pnniahment  aa  above  men- 
tioned :  the  pnniahment  of  tecetvera  haa,  how* 
ever,  been  ainee  altered  by  the  7  fc  8  Geo.  IV. 
e.  99,  aa.  54  and  55.  It,  therefore,  beeomea  a  qnee> 
tion  how  ht  aneh  alteration  haa  modiiM  the 
above  pnniahment. 
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c.  41 ;  9  Gea  I.  c  8,  s.  3;  39  &  40  Geo. 
nLa89,B8. 1  aod7;  54Geo.in.c60;55 
Geo.  III.  c.  127 ;  56  Gea  IIL  c  138,  s.  2.) 
2.  Being  a  second  time  convicted  (not 
being  a  contractor  with  the  Commis- 
sioners of  the  Navy  &c.)  of  being  pos- 
sessed of  &c  certain  of  her  Majesty's  or 
other  public  stores,  the  being  possessed 
Ifcc  of  which  would  not  otherwise,  as  the 
first  ofience,  subject  a  person  to  transpor- 
tation. (9  &  10  Wm.  III.  c  41 ;  39  &  40 
Gea  IIL  c  89,  ss.  5  and  7 ;  54  Geo.  III. 
c.  60;  55  Geo.  III.  c.  127;  56  Geo.  IIL 
c.  138,  8.  2.) 

IV.  Trajuporfo^ioR  for  any  term  not  ex- 
ceeding yburteen  nor  less  than  seven  years, 
or  fine  or  imprisonment,  or  both,  such  im- 

C'  onment  to  be  with  or  without  hard  la- 
r  or  solitary  confinement,  or  with  both. 

1.  Bankers,  merchants  &c.  converting 
to  their  own  use  money  or  securities  in- 
trusted to  them  to  be  applied  for  a  ^- 
cified  purpose.  (7  &  8  Geo.  IV.  c.  29,  ss.  4 
and  49.) 

2.  Bankers,  merchants  &c.  ccmverting 
to  their  own  use  chattels,  securities  &c. 
intrusted  to  them  for  a  special  purpose, 
but  without  authority  to  sell  or  negotiate 
&c  the  same.  (7  &  8  Gea  IV.  c.  29,  ss.  4 
and  49.) 

3^  Factors  or  agents  pledging  goods  or 
merchandise  intrusted  to  them  mr  sale, 
as  a  security  for  money  &c.  borrowed 
&a  by  them.  (7  &  8  Geo.  IV.  c.  29,  ss.  4 
and  510 

V.  iVansportcttUm  for  any  term  not  ox- 
oeeding/ourteen  nor  less  than  seven  years, 
or  fine  or  imprisonment,  or  both. 

I.  Agents  intrusted  with  goods  making 
consignments  &c  thereof  without  the 
authority  of  their  principals.  (5  &  6  Vict 
c  39,  s.  6.) 

VI.  TVansporkUion  for  any  term  not 
exceeding  fourteen  nor  less  thim  seven 
years,  or  miprisonment  with  hard  labour, 
for  any  term  not  exceeding  three  years. 

I.  Being  in  any  land,  by  night,  to  the 
number  of  three  or  more  (anv  of  them 
being  armed),  for  the  purpose  of  taking  or 
destroying  game*  or  rabbits.  (9  Geo.  IV. 
c.  69,  s.  9.) 


•  For  the  porpoaes  of  9  Geo.  IV.  c.  69,  the 
word  "game'^  includes  hues,  pheannts,  par- 
tridges, grouse,  heath  or  moor  game,  black  game, 
andbttsUrds.    (See  sec.  13.) 


VIL  TVantportcUum  for  seven  years. 

1.  ConnterKidng  foreign  copper  or 
other  coin  of  a  less  value  than  silver 
coin,  not  permitted  to  be  current  in  this 
kingdom  (for  the  second  offence).* 
(43  Geo.  III.  c.  139,  s.  3.) 

VIII.  Dransportation  for  seven  years, 
or  fine  or  imprisonment,  or  both,  such 
imprisonment  to  be  with  or  without  bard 
labour  or  solitary  confinement,  or  with 
both. 

1.  Stealing,  obliterating  or  destroying 
records  or  original  documents  belonging 
to  Courts  of  Record,  &c.  (7  &  8  Geo.  IV. 
c.  29,  ss.4and21.) 

2.  Stealing,  destroying  or  concealing 
wills  or  other  testamentary  instruments, 
either  during  the  life  of  the  testator  or 
after  his  deaUi.  (7  &  8  Gea  IV.  c.  29,  ss.  4 
and  22.) 

3.  Stealing  title-deeds.  (7  &  8  Geo.  IV. 
c.  29,  ss.  4  and  23.) 

4.  Obtaining  property  by  &lse  pre- 
tences.t  (7  &  8  Gea  IV.  a  29,  ss.  4 
and  53  ) 

IX.  DransportaHon  for  seven  years,  or 
fine  and  imprisonment 

1.  Forgery  of  permits,  or  knowingly 
accepting  or  receiving  forged  permits. 
(2  Wm.  IV.  c.  16,  8.  4.) 

X.  Thuuportation  for  seven  years,  or 
the  like  punishment  as  for  a  misdemeanor 
at  common  law.$ 

1.  Purchasing  or  receiving  anchors  &C. 
which  have  been  swept  for  or  otherwise 
taken  possession  o^  whether  the  same 
have  belonged  to  vessels  in  distress  or 
otherwise,  if  such  anchors  &c.  have  not 
been  reported  &c.  according  to  law. 
(1  &  2  Geo.  IV.  c.  75,  s.  12 ;  and  c.  76, 
S.10.) 

XL  Transportation  for  seven  years,  or 
imprisonment  with  or  without  hard  la- 
bour. 

1.  Assaulting  officers  on  account  of 
the  exercise  of  their  duty  in  the  pre- 


*  The  punishment  for  a  first  oflence  is  impri- 
sonment not  exceeding  one  year. 

t  See  the  8  &  9  Vict,  c  109,  s.  17,  which  de- 
clares that  persons  winning  money,  &c.  by  cheat- 
ing at  caras  or  other  games,  shall  be  guilty  of 
obtaining  such  money,  See.  by  false  pretences,  and 
shall  be  punished  accordingly. 

*  The  punishment  for  a  misdemeanor  at  com- 
mon law  IS  fine  and  imprisonment. 
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eervatioo  of  yessels  in  distress,  &c  (9 
Gea  IV.  c  31,  s.  24.) 

XII.  Fine  cf  40^  or  if  the  offender 
baTe  not  goods  or  chattels,  lands  or  tene- 
ineDtB  to  the  Talne  of  40/.,  then  imprison- 
ment by  the  space  of  one  half-year  ;•  and, 
besides  the  before-mentioned  punishment, 
the  offender  may  be  imprisoned  with  hard 
kbonr  for  a  term  not  exceeding  seven 
Tears,  or  iroMparted  for  a  term  not  ex- 
ceeding gectn  years ;  and,  in  addition  to 
or  in  hen  of  the  before-mentioned  punish- 
ments, may  be  imprisoned  with  hard 
laboar  for  any  term  not  exceeding  the 
term  fx  which  he  may  be  imprisoned  as 
aforesaid;  and  the  offender  on  convic- 
tion cannot  thenceforth  be  received  as  a 
witness  in  any  court  of  record,  unless 
the  judgment  given  against  him  be  re- 
versed. 

I.  Subornation  ofpeijury  in  any  of  the 
Qneen's  Courts  of  Chancerv  or  Courts  of 
Record,  or  in  any  Leet,  View  of  Frank- 
pledge, or  Law-day,  Ancient  Demesne 
CoQTt,  Hundred  Court,  Court  Baron,  or 
in  the  Court  or  Courts  of  the  Stannary  in 
the  ooonties  of  Deron  and  Cornwall ;  or 
nborsing  witnesses  sworn  to  testify  in 
perpetuam  rei  memoriam.^  (5  Eliz.  c.  9, 
ss.3,4,and5;  29Elia.  c.  5;  21  Jac  L  c. 
28,s.8;2GeaII.  c25,  8.2;  3Geo.IV. 
C114;  7WnuIV.  &  1  Vict.  c.  23.) 

XIll  Fine  cf  20L  and  imprisonment 
&r  nx  months  ;t  and  besides  the  beibre- 
mratioiied  punishment  the  offender  may 
be  hnprisooed  with  hard  labour  for  aterm 


*  It  n  only  when  th«  offender  b  praaenited 
BBder  i  Bis.  c.  9,  Ami  be  is  liable  to  this  por- 
tisn  of  tbcae  polities.  If  proMcated  at  oominoii 
Uv  he  n  pBiuahable  with  flue  and  impriaonment ; 
^jotmay  be  lenteiieed  to  the<Aher  penaltiea  stated 
*t>0Te.  the  common-law  oflenoe  extends  alto  to 
nbornationorperairy  in  oay  judicial  nooeeding. 

T  see  abo  12  Geo.  L  c.  29,  a.  4  (made  per- 
Ftwl  by  21  Geo.  H.  c  3), «  to  aabornation  of 
pWOTy  and  pesjnry,  ftc  by  attoraeya  Ac,  for 
vDKh  die  conrt  may  eaaae  them,  after  an  exn- 
ioa  in  a  tmmmary  «0^,  to  be  tianapoited  for 
ytm.   Tbm  offimee  does  not  sppear  to  be 


not  exceeding  seven  vears,  or  transported 
for  a  term  not  exceeding  seven  years ;  and, 
in  addition  to  or  in  lieu  of  the  before- 
mentioned  punishments,  may  be  impri- 
soned with  hard  labour  for  any  term  not 
exceeding  the  term  for  which  he  may  be 
imprisoned  as  aforesaid ;  and  the  offender 
on  conviction  cannot  thenceforth  be  re- 
ceived as  a  witness  in  any  Court  of  Re- 
cord, unless  the  judgment  given  against 
him  be  reversed. 

1.  Perjury  in  any  of  the  Courts  men- 
tioned above  in  the  case  of  subornation  of 
perjury,  or  bv  any  person  examined  ad 
perpeluam  ret  memonam,  (5  Eliz.  c.  9,  ss. 
6  and  7 ;  29  Eliz.  c.  5 ;  21  Jac.  I,  c  26,  s. 
8;  2  Gea  II.  c  25,  s.  2;  3  Geo.  IV.c 
114  ;  7  Wm.  IV.  &  1  Vict.  c.  23.*) 

2.  Seamen  or  marines  attempting  to 
obtain  their  pay  by  means  of  foiled  cer> 
tificates  of  their  discharge  from  the 
queen's  ships,  or  from  hospitals  or  ack- 
quarters.  (11  Geo.  IV.  &  1  Wm.  IV.  c. 
20,  s.  89 ;   7  Wm.  IV.  &  I  Vict  c  23.t) 

3.  Forgery  of  certificates  of  the  Com- 
missioners for  executing  the  office  of  Lord 
High  Admiral,  of  the  purchase  or  sale  of 
any  naval  or  victualling  stores.  (2  Wm. 
IV.  c.  40,  s.  82,  7  Wm.  IV.  &  1  Vict. 
c23.) 

4.  Makingfhlse  declarations  or  rigning 
fiilse  notices  for  the  purpose  of  procuring 
marriages;  or 

5.  Forbidding  the  issue  of  any  super- 
intendent registrar's  certificate,  by  fidsely 
representing  oneself  to  be  a  person  whose 
consent  to  such  marriage  is  required  by 
law.  (6  &  7  Wm.  IV.  c.  85,  s.  38 ;  7  Wm. 
IV.  &  1  Vict  c.  23 ;  3  &  4  Vict.  c.  72,  s.  4.) 

6.  Making  &lse  statements  for  the  pur- 
pose of  their  bdng  inserted  in  registers  of 
births,  deaths,  or  marriages.  (6  &  7  Wm. 
IV.  c.  86,  8.  41 ;  7  Wm.  IV.  &  1  Vict 
c.  23.) 

XIV.  Transportatiott  for  seven  yean, 
or  imprisonment  with  hard  labour  for  any 
term  not  exceeding  three  years. 


t  It  ia  only  irben  Oe  offender  ia  proeeciited 
'oAa  »  Bix.  e.  9,  tint  be  ia  liable  to  this  poiw 
twn  of  ^Mte  nnxaltiea.  The  pnniahment  for  the 
wmBaon-law  cdfenee  ia  the  aame  as  for  subornation 
wpsijioy ;  and  perjury  at  eommon  law  may  be 
tn  ay  judicial  pRMseediiw.  Proaecationa  are  n 
<UT  evricd  en  far  the  olfenee  as  at  coounon  h 
lad  Bot  vndcr  the  iMots. 


*  There  ia  a  great  number  of  public  Acta,  be- 
sidee  thoae  mentioned  above,  by  which  caaea  of 
fUse  swearing  are  declared  to  be  penurv,  or  to  be 
punishable  aa  penury ;  but  it  woofd  liaye  occu- 
lted too  much  space  to  liave  inserted  them  here. 

f  This  and  the  next  four  offencea  aul^ct  tha 
penons  committing  them  to  the  penaltiea  of  pe^ 
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1.  Aseaultinff  or  obstractiug  persons 
duly  employed  for  the  preyention  of 
Bmngfflinff.    (8  &  9  Vict  c  87,  s.  66.) 

Xv.  iVan^portation  for  tetwn  years, or 
hnprifionment  with  or  without  hard  la- 
bour for  any  period  not  exceeding  three 
years ;  and  during  such  imprisonment  the 
offender  may  be  publicly  or  privately 
whipped*  as  often  and  in  such  manner 
and  form  as  the  Court  shall  direct,  not 
exceeding  thrice. 

1.  Disdiarging  or  aiming  fire  or  other 
arms,  or  discharging  or  attempting  to 
discharge  any  explosive  substance,  at  or 
near  the  person  ox  the  queen,  or  striking 
or  attempting  to  strike  at  the  person  of 
the  queen,  or  in  any  other  manner  throw- 
bg  or  attempting  to  throw  anything  at 
or  upon  her  person,  with  intent  to  injure 
or  alarm  the  queen  or  break  the  public 
peace,  or  whereby  the  public  peace  may 
be  endangered ;  or  having  fire  or  other 
arms,  or  any  exploave  or  dangerous  matr 
ter  or  thing  near  the  queen's  person,  with 
intent  to  use  the  same  to  injure  or  alarm 
her.    (5  &  6  Vict,  c  51,  s.  2.) 

XVI.  7raiuporta/ion  for  seven  years,  or 
imprisonment  R>r  any  term  not  exceeding 
two  years,  with  or  without  hard  labour 
or  solitary  confinement,  or  with  both ;  and 
the  (Offender,  if  a  male,  may  be  once, 
twice,  or  thrice  publicly  or  privately 
wMpped,  in  addition  to  such  imprison- 
ment 

1.  Receiving  property  the  stealing, 
taking  &c  whereof  is  made  an  indictable 
misdemeanor  by  7  &  8  Gea  IV.  c.  29, 
knowing  the  same  to  have  been  un- 
lawfully stolen,  taken  &c  (7  &  8  Geo. 
IV.  c.  29,  88.  4  and  55.), 

2.  Boatmen  and  others  concealing  &c. 
and  not  reporting  according  to  law,  or  ob- 
literating the  marks  &c.  on,  articles 
found  by  them  on  the  coast  (provided  the 
stealing  of  such  articles  on  shore  would 
be  an  indictable  misdemeanor).  (1  &  2 
Geo.  IV.  c.  75,  B.  1 ;  and  c  76.) 

3.  Maliciously  destroying  the  dams  of 


•  It  may  be  a  question  wbeUier  the  5  ft  6  Vict 
e.  51,  a.  2,  notwithstanding  the  provision  of  1 
Geo.  IV.  e.  57,  quoted  above  (p.  187),  has  not  ex- 
tended die  punishment  of  whipping  to  the  case*of 
female  offenders.  (See  Seventh  /Z^xirt  of  Crimi- 
nal Law  CommiM*umer$f  p.  40.)  Hie  above  offence 
hahigh     •  ' 


fish-ponds  or  mill-ponds,  or  poisoning 
fish-ponds.  (  7  &  8  Geo.  IV.  c.  30,  ss.  15 
and  27.; 

XVII.  Thttuportationfor9evenjeKn^ot 
imprisonment  with  hard  labour  for  any 
term  not  exceeding  two  years. 

1.  Taking  or  destroying  game*  or 
rabbits  by  mght,  in  any  land  or  on  any 
public  road,  path  &c.,  or  at  the  (^lenings, 
gates  &c  from  such  land  into  such  pub- 
lic road  &C.,  or  entering  any  sudi  land, 
by  night,  with  an^  instrument  for  that 
purpose  (for  the  third  ofience).t  (9  GeOb 
IV.  c.  69,  s.  I ;  7  &  8  Vict  c  29.  S.  I.) 

2.  Assaults  on  gamekeepers  by  persons 
found  committing  any  of  the  last>men» 
tioned  offences.  (9  Geo.  IV.  c  69,  8.  2;  7 
&8  Victc.29,  s.  1.) 

XVIII.  Drtmsportation  for  any  term 
not  exceeding  seven  years,  or  imprison- 
ment not  exceeding  two  years. 

1.  Being  guilty  of  an  unlawfol  combi- 
nation or  confederacy.  (37  Geo.  IIL  c 
123,  &  1 ;  39  Geo.  III.  c  79,  ss.  2  and  8 ; 
52  Geo.  III.  c  104,  s.  1 ;  57  Geo.  III.  c 
19,  8.  25.) 

2.  Beinff  present  at  meetings  far  the 
purpose  of  drilling  persons  to  the  use  of 
arms  &c.,  such  meetings  being  unanUio- 
rized  bjr  her  Majesty  or  the  lieutenant  or 
two  justices  of  the  i>eaoe  of  the  county 
or  riding,  by  oonunission  or  otherwise; 
or  drilling  persons  to  the  use  of  arms, 
&c.  (60  Geo.  III.  &  1  Gea  IV.  c.  1, 
s.1.) 

XIX.  Imprisonment  for  Ixfe^  loss  of  the 
offender  8  nght  hand,  and  forfeiture  of 
his  goods  and  chattels,  and  of  the  pro- 
fits of  his  lands  during  life. 

1.  Assaulting  any  judge  of  the  queen*s 
courts  of  law  or  equity,  or  any  justice  of 
assize,  oyer  and  terminer,  or  general  gaol 
delivery,  whilst  acting  in  his  official  ca- 
pacity ;  or  striking  any  person  in  the  pre- 
sence of  any  such  judge  or  justice.! 
(Hawk.  P.C.  b.  L  c  21,  s.  3;  Seoenth 
Report  of  the  Criminal  Law  Commit 
sioners,  pp.  49  and  160.) 

XX.  Impriaonment  for  life  and  forfeit- 


*  For  die  definition  of  game,  see  p.  204,  note  *. 

t  The  two  flnt  offences  axe  ponisbahle  on  sam- 
mary  conviction. 

X  This  and  tibe  next  offence  axe  poniabable  at 
oommon  law. 
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me  of  die  ofFender's  goods  and  profits  of 
bislandsw 

I.  Bescaing  prisoners  being  in  the  pre- 
sence of  any  sach  judge  whilst  acting  in 
his  official  capacity.  (Hawk.  P.  C.  b.  i.  c. 
21,  s.  5;  SeveMth  Report  t^the  Criminal 
Lam  OmMtMnometA,  pp.  49  and  160.) 

XXL  ImpriMommaajor  life,  and  forfeit- 
are*  of  all  goods  and  chattels  real  and 
personal. 

I.  Being  a  second  timef  oon'victed  of 
poUJshing  fond,  fiutastical  or  fidse  pro- 
phecies, to  the  intent  thereby  to  make  any 
rebellion  or  other  disturbance  &c.  within 
the  queen's  dominions,^  (5  Elis.  c.  15,  s.  3.) 

XXIL  ImpriaonmetU  for  life. 

1.  Hearing  and  being  present  at  any 
other  form  of  common  prayer  &c.  than 
is  mentioned  and  set  forth  in  the  Book 
of  CoouDon  Prater,  having  been  twice§ 
prrnooslT  oonvictel  of  the  same.  (5  & 
6  Edw.  VL  c  1,  s.  6;  13  &  14  Car.  II. 
e.  4,  s.  24.) 

2.  Cler^^ymen  of  the  Established 
Church  usi^g  any  other  form  of  common 
prayer  &c.  than  is  set  forth  in  the  Book 
of  Common  Praver,  or  speaking  in  dero- 
gatioa  thereof^  having  been  twice||  pre- 
nouly  convicted  of  any  snch  offence.^ 
(1  Eliz.  c  2,  8.  6 ;  13  &  14  Car.  II.  c.  4, 
S.24.) 

3.  Persons  not  haying  any  spiritual 
promotion  conunitting  any  such  last-men- 
tioned offence,  after  their  first  convio- 
tioB.^*  (I  Elia.  c  2,  s.  8;  13  &  14  Car. 
II.  €.4,8.24.) 


*  Ttefarfeitiire  bein{^  by  atetnte  only,  does  not, 
«■  tihaeiwd  above,  oonatitiite  the  offence  a  felony. 

t  The  ponidunent  for  the  flist  offence  ia  fine 
ef  lOl.  ana  impraonment  fSor  one  year.  (5  EUz. 
c  15,  ii  S.) 

X  This  oOSniee  may  be  oonaideied  to  be  yuta- 
aUTobKOeCe. 

^  Tbe  pnnkhment  for  the  flrat  oflBenoe  ia  im- 
pRaooment  £nr  aix  months,  and  for  the  second  ia 
oneyesr. 

I  The  panishraent  for  &e  lint  offence  b  im- 
priaonment  for  aix  months,  and  for  the  aecond 
oae  yesr.     (1  Elix.  c.  2,  aa.  4  and  5.) 

%  Be^dea  being  imprisoned,  the  offender  for 
the  lint  ollenoe  foifeita  the  profits  of  all  his  spi- 
litaal  beneficea  or  ptomotions  coming  or  arising 
ia  one  whole  year  next  after  his  conviction ;  ana 
Uk  hiaaeeond  and  third  offencea,  is  to  be  deprived 
^./tettfof  all  his  spiritual  promotiona.  (1  £lix. 
«.  2.  as.  4,  5,  and  6.} 

**  The  pnnirfiment  for  the  first  offence  Is  ia- 
piasiuaem  for  one  year.   (I  BUx.  c  i,  a.  7.) 


4.  In  interlndes,  pla^s  &c.  declaring 
or  speaking  anything  m  derogation  &c. 
of  the  Book  of  Common  Prayer,  or  com- 
pelling or  causing  any  parsoiv  or  other 
minister  to  use  any  other  form  of  com- 
mon prayer  &c.  than  is  mentioned  in 
the  said  book ;  or  interrupting  any  par- 
son or  other  minister  in  saying  common 
praver  &c  in  the  form  mentioned  in  the 
said  book,  having  been  twice*  previously 
convicted  of  any  such  offence.t  (1  Eliz. 
c.  2,  s.  11 ;  13  &  14  Car.  II.  c,  4,  s.  24.) 

XXIII.  Imprisonment  for  anv  term  not 
exceeding  iwdve  nor  less  than  six  months, 
and  the  offender  to  be  liable  to  such  other 
punishment  as  may  by  law  be  inflicted 
m  cases  of  hi^h  misdemeanors.^ 

1.  Publishing  in  English  newspapers 
anything  tending  to  excite  hatred  of  the 
queen,  &c.,  as  naving  been  previously 
printed  in  some  foreign  paper  which  has 
not  been  so  printed.  (38  Geo.  III.  c  78, 
S.240 

XXIV.  /VfM  and  im/yruofiflKn/,  with  or 
without  hard  labour  or  solitary  confine- 
ment, or  with  both. 

1.  Refusing  to  deliver  up  &c.  post- 
letters  which  ought  to  have  been  deli- 
vered to  any  other  person,  or  post-letters 
which  shall  have  been  found  by  the  per- 
son so  refusing  or  any  other  person,  &c. 
(7  Wm.  IV.  &  1  Vict  c  36,  ss.  31  and 
42.) 

XXV.  Fine  and  imprisonment,  and  such 
oorporal  punishment  by  public  or  private 
whipping  as  the  court  shall  direct 

1.  Persons  who  keep  or  use  slaughter- 
houses or  places,  throwing  into  lime-pits 
&c.,  or';  destroving  or  burying,  tiie  hides 
of  cattle  slaughtered  &c.  by  £em ;  or. 


*  The  punishment  for  the  first  offence  b  for- 
feiture of  100  marks,  or,  if  the  offender  do  not 
pay  the  same  within  aix  weeka  after  hia  convic- 
tion, aix  montha'  imprisonment  instead ;  and  for 
the  second  offence  is  forfeitnxe  of  400  marks,  or, 
if  the  offender  do  not  pay  the  aame  within  aix 
weeka  after  hia  conviction,  twelve  months'  impri- 
sonment instead.  (1  Bix.  c.  2,  as.  9,  10,  12,  and 
13.) 

f  Besides  being  impriaoned  for  life,  the  person 
committing  any  of  ttie  above  offences  for  the 
third  time,  forfeits  all  hia  goods  and  chattels ;  but 
this  forfeiture  being  by  statute  only,  does  not,  aa 
above  obaerved,  constitute  the  offence  a  felony. 

X  The  punishment  for  hiffh  misdemeanors  at 

mmon  law  was  fine,  imprisonment  and  inlk- 


moua  oorporal  punishment :  but  the  punishment 
of  the  pillory  has  been  wholly  abolished. 
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2.  PenoDS,  generally,  being  gnilty  of 
an  J  offence  agunst  the  Act  for  regulating 
slaaghtering-hoaMs  for  which  no  punish- 
ment is  expressly  provided.  (26  Gea 
III.  c  71, 8.  9.) 

XXVI.  Fine,  imprimmmaU^  or  other 
corporal  punishment 

1.  Procuring  or  solidting  in&nts  to 
grant  annuities,  &c.    (53  Geo.  III.  c.  141, 

8.8.) 

XXVII.  Inqfruoumai  and  fine  and 
ransom*  to  the  queen. 

1.  Being  suffident  to  traTel,  not  being 
assistant  to  the  justices,  when  warned  to 
ride  with  them,  in  aid  to  resist  riots,  &c. 
(2  Hen.  V.  sL  1,  c.  8.) 

2.  Contemning,  despinng  or  leriling 
the  sacrament  of  the  Lord's  Supper.  (1 
Edw.  VI.C  l,s.  1;  1  Elia.  c  1,  s.  14.) 

XXVIII.  ImpriaoimiaU  and  raiiaom  at 
the  queen's  will.t 

I.  Forcible  entry  into  lands  and  tene- 
ments. (5  Rich.  II.  St  1,  c  8 ;  15  Rich. 
II.  c  2.t) 

XXIX.  /mpnsoiMifar  9sA  fine  at  the 
queen's  will.§ 

1.  Any  of  the  clergy  enacting  or  pro- 
mulgating &C.  any  constitutions  or  or- 
i^mimflfli^  provincial  or  synodal,  or  any 
otlMr  canons,  without  the  royal  assent 
and  licence.  (25  Hen.  VIII.  c  19,  s.  1 ; 
1  £li2.  c  1, 8.  6.) 

XXX.  Fine  and  imprimmment, 

1.  Not  assisting  the  justices  to  arrest 
persons  holding  lands  &c  forcibly,  after 
forcible  entry  made.    (15  Rich.  II.  c  2.) 

2.  Frauds  by  collectors  or  other  offi- 
cers intrusted  with  the  receipt,  custody 
or  management  of  any  part  of  the  public 
revenuesll  (50  Geo.  III.  c  59,  s.  2) ;— of 
any  part  of  the  revenue  of  Excise.  (7 
&  8  Geo.  IV.  c  53,  s.  44.) 


*  It  would  appear  that  where  a  penon  b  to 
make  fine  and  fanaom,  he  ie  not  to  pay  two  dif^ 
feient  raaw  (Co^Utt.  187  a) ;  bnt,  aceoidinff  to 
Dyer,  p.  232,  pL  5,  the  naaom  mint  be-  treble 
the  fine  at  leact. 

f  That  b,  the  will  of  the  qoeen  m  declared  by 
her  xepreaentatiTee,  the  jndge%  in  her  ooorte  of 

t  See  alao  4  Hen.  IV.  e.  8  ;  8  Ben.  VI.  c.  9  ; 
SI  Bis.  c.  n  ;  81  Jac  L  e.  15. 

A  That  ii,  M  declared  by  the  jndgea. 

H  The  offender  b  alio,  on  eonvictkm,  rendered 
for  ever  incapalde  of  holding  or  t^oying  eny 
oObe  anAn  the  crown. 


3.  Persons  oonoemed  in  the  traiu- 
mittine  or  deliTcry  of  writs  for  the  elec- 
tion of  members  of  parliament,  wilfully 
neglecting  or  delating  to  transmit  or  de- 
liver any  such  wnt  &c.  (53  Geo.  III.  c 
89,  8.  6.) 

4.  Gaolers  exacting  fees  from  prisoners 
for  or  on  account  of  the  entrance,  coin- 
mitment  or  discharge  of  such  prisonen, 
or  detaining  prisoners  for  non-payment 
of  fees.*    (55  Geo.  III.  c  50,  s.  IS.) 

5.  Furious  driTing,&c  by  persons  hav- 
ing charge  of  stage-ooaches  or  public  ca> 
riages,  not  being  hackney-coaches  drann 
b^  two  horses  only,  and  not  plying  for 
hire  as  stagecoaches,  whereby  any  per- 
son is  injumL    (1  Geo.  IV.  c.  4.) 

6.  Buying  or  selling  offices,  or  keeping 
any  place  of  business  in  any  manner  re- 
latmg  to  the  sale  or  pnrdutse  thereof.t 
(5  &  6  Edw.  VI.  c.  16;  49  Geo.  III.  c. 
126,  6.  3;  6  Geo.  IV.  c.  105,8.  10.) 

7.  Officers  exacting  foes  firom  prisonen 
against  whom  no  bill  of  indictment  is 
found  by  the  |;rand  jury,  or  who  are  ac- 
quitted on  their  trial  or  discharged  by 
proclamation  for  want  of  prosecutioD.^ 
(55  Geo.  III.  c.  50,  86.  4  and  9.) 

8.  Officers  of  Customs  or  Excise  by 


*  Tliey  ue  alao,  upon  conviction,  rendered  in- 
capable of  holding  their  offices.  The  55  Geo.  ID. 
c.  50,  •.  13,  did  not  extend  to  the  Queen's  Bench 
nison,  the  Fleet,  or  the  Mardialsen  and  Palaee 
Courts.  But  now,  by  5  &  «  Viet.  c.  S2,  s.  U. 
which  consolidates  the  Queen's  Bench,  Fleet,  and 
Matshalsea  Prisons,  and  enacts  that  the  Queen's 
Bench  Prison  shall,  after  the  pssslng  of  that  id, 
be  eslled  the  Queen's  Prison,  all  fees  and  gntur 
Itiea  payable  by  prisonen  on  their  entrance  or 
discharge  See.  from  the  Qneen's  Ptiaon  (except 
such  as  shall  be  sanctioned  by  the  Lends  of  the 
Tressury,  for  work  and  labour  actually  pexfonned 
for  such  prisoners)  sre  abolished,  ana  any  officer 
who  exscts  any  such  fees  or  natnitlea,  or  detuns 
any  prisoner  on  soooont  of  the  ncm 
thereof,  is  rendered  incapable  of  holding 
and  is  guilty  of  a  misdemeanor  punYahahtr  by 
fine  and  imprisonment.  See  also  the  8  Sc  9  Vkl. 
c.  114,  which  explains  and  amewla  the  55  Geo. 
III.  c.  SO. 

t  The  punishment  for  this  and  the  next  twenty- 
five  offences  (6  to  31  inclusiTe),  in  not  asagnnl 
them  by  the  ststntes  creating  theaa  :  they  srs 
merely  misdemeanors  by  the  atstntea,  bat  as'sodi 
the  common  law  punidunent  of  fine  and  impri- 
Bonment  attaches. 

%  Tlie  offender,  on  eonvfctkm,  fia  mhm  lendeied 
incapable  of  holding  his  oAee.  8e^  the  H  ji(  » 
Viet.  c.  lU,  which  explains  and  naMada  tbs  5S 
Geo.  la  c.  M. 
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thar  miieoDdiict  causing  waste,  &c.  in 
merdaaidise  warehoosed  in  warehooses 
under  the  Act  for  permitting  goods  im- 
ported to  be  secured  iu  warehooses  with- 
out pajment  of  dnty  on  first  entry.  (4 
Gea  IV.  c  24,  8.  72.) 

9.  By  lUse  certificates  or  representar 
turns  endeaTOoring  to  obtain  fh>m  Chel- 
sea Ho^ital  any  pension,  priyilege  or 
advantage.^    (7  Geo.  IV.  c  16,  s.  25.) 

10.  Setting  ^ring-gnns  or  man-traps, 
except  within  a  dwelling-hoose  for  tne 
protection  thereof  (7  &  8  Geo.  IV.  c 
18,  SB.  land  4.) 

1 1.  Jesuits,  or  members  of  any  religions 
order  or  sodety  of  the  Charch  of  Rome, 
boond  by  monastic  or  r^igions  yows, 
within  the  United  Kingdom,  admitting 
any  penon  to  become  a  member  of  any 
soeh  order  or  society.f  (10  Geo.  IV.  c. 
7,^23.) 

12.  Parish  t^cers  refbsing  to  call 
meetingB,  &c.  according  to  the  provisions 
of  the  Act  for  the  better  Regulation  of 
Vestries,     p  &  2  Wm.  IV.  c  60,  s.  11.) 

la.  Making  fiilse  answers  to  any  of  the 
gnestions  directed  by  the  Reform  Act  to 
be  pat  by  the  returning  ofiioer  at  eleo- 
tioiis  of  members  of  parliament,  if  re- 
quired by  anj  candidate,  to  any  TOter  at 
the  tine  of  his  tendering  his  TOte.  (2  & 
3  Wm.  IV.  c  45,  a.  58.) 

14.  Refnsn^  to  attend,  &c  the  Poor 
Law  CommisBioners  (4  &  5  Wul  IV.  c 
76,  s.  13) ;  the  Tithe  Commissioners  (6  & 
7  Wm.  IV.  c  71,s. 93) ;  or  the  Copyhold 
Commisdoners  (4  &  5  Vict  c.  35,  sl  94). 

15.  Forgery,  &c  of  protections  tmni 
serrioe  in  the  navy.  (5  A  6  Wm.  IV.  c 
24,  s.  3.) 

16.  Making  &lse  declarations  in  cases 
where  declarations  are  substituted  for 
oaths  by  the  Act  for  abolishing  unneces- 
iwy  Oaths.    (5  A  6  Wm.  IV.  c  62,8.  21.) 

17.  Executing  Ac  renewed  ecclesiasti- 
cal leases,  knowmg  the  recital  required  by 
law  contained  Uierein  to  be  ftJse.  (6  A  7 
Wm.  IV.  c.  20,  s.  3.) 

18.  Making  fidse  statements  in  deda- 
ntions  reqcured  to  be  delivered  to  the 

*  Tbe  ofeader  abo  finfcUi  all  claim  to  pen- 
•oa  o>  eaMlBmeitt  ob  aoeooBt  of  asrHco.  wooada 
•rdnbUity. 

t  Thk  ottmte  doea  oot  apply  to  taaalo  aode- 
tw.    (10  Ceou  IV.  c.  7,  a.  S7. ) 

TOUIL 


Commissioners  of  Stamps  and  Taxes  be- 
fore being  allowed  to  print  and  publish 
newspapers.  (6  A  7  Wm.  IV.  c  76,  s.  6.) 

19.  Makinff,  Ac  fklse  declaration  of 
being  qualified  to  be  elected  a  member  of 
the  House  of  Commons.  (1  A  2  Vict  c. 
48,  s.  7.) 

20.  Frauds  in  assignments  of  pensions 
for  serrice  in  her  Majesty's  na^y,  royal 
marines  or  ordnance.   (2  A  3  Vict,  c  51, 

8.8.) 

21.  Making  fiilse  declarations  touching 
any  of  the  matters  contained  in  the  Act 
for  procuring  Returns  relative  to  High- 
ways and  Titfnpikes.  (2  A  3  Vict  c  40, 
8.  9.) 

22.  Officers  of  railways  making  fUse 
returns,  under  the  Act  for  regulating  rail- 
ways, to  the  conmiittee  of  the  Privy  Coun- 
cil for  Trade.    (3  A  4  Vict  c.  97,  s.  4.) 

23.  Making  mlse  returns  of  com,  un- 
der the  Act  regulating  the  importation  of 
cum.    (5  A  6  Vict  c.  14,  8.  42.) 

24.  Bfaking  fklse  entries  in  the  Register 
Book  of  Copyrights.  (  5  A  6  Vict  c.  45, 
s.  12.) 

25.  Voters  making  false  answers  to  re- 
turning officer  at  elections  of  members  of 
of  parliament  (  6  A  7  Vict  c  18,  s.  81.) 

26.  Actuaries  or  other  persons  holding 
appointments  in  savings'  banks,  receiving 
deposits  and  not  paying  the  same  over  to 
the  managers  of  such  banks,  Ac  (7  A  8 
Vict  c  83,  s.  4.) 

27.  The  registrar  of  joint-stock  com- 
nanies  or  any  person  employed  under  him, 
demanding  or  receiving  any  gratuitv  or 
reward  beyond  the  fees  allowed  by  law. 
(7  A  8  Vict  c  110,8.22.) 

28.  Directors  of  joint-stock  companies 
by  whom  certificates  of  shares  are  issued, 
making  false  statements  on  such  certifi- 
cates as  to  the  date  of  the  first  complete 
rraistration  of  sucJi  companies.  (7  A  8 
Vict  c  l\0,  s.  26  in  part; 

29.  Persons  knowing  do^  or  skins  of 
dogs  found  in  their  possession,  by  virtue 
of  a  search  warrant,  to  be  stolen  dogs,  or 
the  ddns  of  stolen  dop  (for  the  second 
ofifence*).  (8  A  9  Vict  c  47,  s.  3  in 
part.) 


•  The  fliat  oibnee  ia  paniihable  on  rammary 
conTiction  beftnc  two  or  more  Juatioea  bv  payment 
of  auch  aam,  not  exoeeding  80/.,  aa  to  ttie  Juatieta 
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SO.  Cormptly  taking  any  reward  for 
aiding  pereons  to  recover  stolen  Sec 
dogs.     (8  &  9  Vict  c.  47.  s.  6.) 

31.  Oflfences  against  the  provisions  of 
the  8  &  9  Vict  c  100  (An  Act  for  the 
regulation  of  the  care  and  treatment  of 
Lunatics),  and  the  8  &  9  Vict  c.  126  (An 
Act  to  amend  the  laws  for  the  provision 
and  regulation  of  Lunatic  Asylums  for 
counties  and  boroughs,  and  for  the  main- 
tenance and  care  of  Pauper  Lunatics  in 
England),  declared  by  tnose  Acts  to  be 
miraemeanors. 

32.  Using  contemptuous  words  or  ges- 
tures of  or  against  the  queen.* 

33.  Unlawful  assemblies. 

34.  Routs. 

35.  Riots. 

36.  Afii«ys. 

37.  Conspiracy. 

38.  Bribery.t 

39.  Blasphemy. 

40.  Blasphemous  or  seditious  libels.^ 

41.  Unlawfully  refusing  to  serve  pub- 
lic offices. 

42.  Executing  official  duties  before 
taking  oath  of  office  and  giving  security, 
where  the  same  are  recfuired  by  law. 

43.  Wilfully  disobeymg  any  statute,  by 
doing  what  it  prohibits  or  omitting  what 
it  commands,  whereby  the  public  are  or 
may  be  injured. 

44.  Wilfully  disobeying  any  lawfbl 
warrant,  order  or  command  of  her  Ma- 
jesty, or  any  court  or  person  acting  in  a 
public  capacity  and  duly  authorized  in 
that  behalf,  where  no  other  penal^  or 
mode  of  proceeding  is  expressly  provided. 

45.  Obstructing  officers  in  the  execu- 
tion of  any  public  office  or  duty. 

46.  Excess  or  abuse  of  authority  by 
public  officers. 

47.  Extortion  by  public  officers. 

48.  Fraudulent  misapplication  by  pnb- 


♦  This  and  the  following  flfty-two  ofTencw  (29 
to  S4inclurive)  are  miademeanon  at  common  law, 
and  as  cueh,  imnlshable  with  fine  and  impriaon- 
ment.  (See  the  Seventh  Keport  of  tlie  Criminal 
Iaw  CoDuniasionera,  and  the  authoritiea  there 
cited.) 

t  See  5  &  6  Viet,  c  102,  s.  20. 

X  TbDK  offencea,  when  committed  for  a  aeeond 
4me,  were  made    punishable   aa  high   miade- 

-eanori  or  by  baniahment,  bv  60  Geo.  III.  &  1 
o.  IV.  c.  8 ;  but  11  Geo.  IV.  &  l  Wm.  IV.  c 
repealed  the  latter  portion  of  the  puniahment. 


lie  officers  of  property  mider  thdr  con- 
trol as  such  officers. 

49.  Unlawfully,  and  contrary  to  oath  of 
office,  disclosing  matter  the  knowledge  of 
which  has  been  acquired  in  an  official 
capacity. 

50.  Assaulting  fte.  peraoof  on  aoooont 
of  anything  done  by  them  in  connexion 
with  amr  judicial  proceeding. 

51.  dontempts  of  courts  of  jostioe  or 
magistrates,  by  uttering  insulting,  oppro- 
brious, or  menacing  words,  or  by  acts  or 
gestures  expressed  or  done  in  the  foce  of 
such  courts  or  in  the  presence  of  such 
magistrates. 

52.  By  force,  or  by  Tiolent  or  out- 
rageous conduct,  interrupting  the  pro- 
ceedings of  courts  of  justice. 

53.  The  wilful  omission  by  judicial 
officers  to  do  their  duty. 

54.  Oppression  by  judicial  officers. 

55.  Judicial  officers  taking  bribes. 

56.  Bribing  or  otherwise  corruptly  in- 
fluencing judicial  officerSb 

57.  Persons  procuring  themselves  to 
be  returned  as  jurors,  with  intent  to  ob- 
tain a  verdict  or  any  undue  advantage  for 
any  person  interested  in  a  trial.    . 

58.  Unlawfully  preventing  persons 
fh)m  serving  as  jurors. 

59.  Jurors  determining  their  verdict 
by  any  mode  of  chance. 

60.  Witnesses  refhsin^  to  be  sworn  or 
to  give  evidence  in  judicial  proceedings. 

61.  Unlawfully  preventing  witnesses 
from  giving  evidence  in  judicial  proceed- 
ings. 

62.  Endeavouring  to  procure  the  com- 
mission of  perjury. 

63.  Publishing  statements,  pending 
suits  or  prosecutions,  with  intent  to  ex- 
cite prejudice  for  or  against  any  par^  to 
such  suits  or  prosecutions. 

64.  Fabricating  false  evidence. 

65.  By  disposing  of  dead  bodies,  with- 
out giving  notice  to  the  coroner,  in  cases 
where  inquests  ought  to  be  taken,  ob- 
structing the  taking  of  such  inquests. 

66.  Gaolers  and  others,  contrary  to 
their  duty,  allowing  dead  bodies  to  re- 
main unburied  and  to  putrefy,  without 
giving  notice  to  the  coroner,  in  cases 
where  inquests  ought  to  be  tak^i. 

67.  Challenging  or  provoking  to  fight, 
or  to  commit  a  breach  of  the  peace. 
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68.  Open  indeoency  in  places  of  jmblic 
Toortor  in  ^w  thereof. 
69l  Keefnng  gaining  or  other  disorderly 


70.  Arresting  or  otherwise  dbstmcting 
the  borial  of  dead  bodies. 

71.  Unlairfiilly     disinterring     dead 


72.  Buying  or  selling  wives. 

?&  Selling  unwholesome  provisions. 

74.  Maliexmsly  exposing  persons  la- 
booring  nnder  contagions  diseases  in 
places  of  public  resort. 

75.  Common  nmBances.t 

76.  Corrnpting  weUs  or  springs  used 
by  the  poblic 

77.  Innkeepers  refnsinff  to  receiTC  tra- 
vdlen,  their  urns  not  bemg  fully  occu- 
pied at  the  time,  and  a  reasonable  snm 
being  tendered  for  aoeommodation. 

78.  Battery. 

79.  False  imprisonmelit 

80.  Aasanlts. 

81.  Persons  maimine  themseWes,  with 
iocent  to  evade  the  disdiarge  of  any  pub- 
lie  dutj. 

82.  Cheats. 

83.  Forgery,  in  cases  where  no  pnnish- 
Bient  is  provided  by  statute. 

84.  Concealing  treasure-trove. 
XXXI.  Forfeiiure,  fine  not  exceeding 

200/.  and  costs  of  suit,  and  also  such 
further  fine,  and  whipping  and  imprison- 
ment, or  any  of  them,  in  such  manner 
and  for  such  space  of  time  as  to  the  court 
shall  seem  meet 

1.  Beiog  possessed  (not  being  a  con- 
tractor wHh  the  Commissioners  of  the 
Navv,  Ordnance  or  Victnalling  Office  for 
her  liajesr^s  use)  of  any  of  her  Majesty's 
stones  called  canvass,  or  bewper  other- 


*  Tbe  ctNot  msy  Older  hard  kbonr  for  these 
offences.  (3  Geo.  Vf.  c.  114.)  See  21  Gea  IIL 
«.  49,  a.  1,  by  wiiich  pOBOoe  keeping  plaepa 
opened  or  used  for  jpablic  enteftainmeat  or  amuae- 
nrat,  or  for  pahbe  debating  on  Sandays,  and  to 
vhidi  persona  are  admitted  by  payment  of  money 
« tickets  sold  fat  money,  are  made  poniahable 
aa  in  eases  of  diaoederly  houaes,  and  incnr  the 
penalty  of  200/.  fbr  erery  Sanday  that  aoch 
ptacea  are  kept  opened,  reooveisble  by  action  of 

t  See  9  fcio  Wm.  HI.  e.  7,  s.  1,  which  makes 
dto  mannftrtnie  of  sqnifas  or  fireworks  (except  by 
«der  of  the  Bosrd  of  Ordnance  or  bv  the  Artif- 
(ery  Company),  or  die  flreing  thereof  In  any  pnb- 
lic  stnet,  te.',  s  eonmon  muaaace. 


wise  called  buntin,  or  of  any  cordage 
wrought  with  one  or  more  worsted  thread, 
or  of  anv  other  public  stores,  the  same  not 
being  charged  to  be  new  or  not  more 
than  one-third  worn.  (39  &  40  Geo.  III. 
c.  89,  s.  8;  54  Geo.  III.  c.  60;  55  Gea 
III.  c  127;  56  Geo.  III.  c.  138,  s.  2.) 

2.  Making,  being  possessed  of  or  con- 
cealing (not  being  a  contractor  as  last 
mentioned)  any  warlike  or  naval  stores 
with  the  marks  used  to  her  Majesty's 
warlike,  naval,  or  ordnance  stores,  or  any 
other  public  stores.  (9  &  10  Wm.  III. 
c  41 ;  9  Geo.  I.  c  8 ;  17  Geo  II.  c.  40; 
39  &  40  Geo.  III.  c  89,  s.  2 ;  54  Geo.  III. 
c.  60 ;  55  Geo.  IIL  c.  127  ;  56  Geo.  III. 
c.  138,  s.  2.) 

XXXII.  Fine  not  exceeding  500t,  or 
imprisonment  for  any  term  not  exceeding 
two  years,  or  both. 

1.  Aiding  the  escape  of  convicts  firom 
New  South  Wales  or  van  Diemen's  Land. 
(9  Geo.  IV.  c.  83,  s.  34.) 

XXXIII.  Impritottmenty  with  or  with- 
out hard  labour,  for  such  term  as  the  court 
shall  award. 

1.  Unlawfolly  and  carnally  knowing 
girls  above  the  age  of  ten  and  under  the 
age  of  twelve  years.  (9  G4o.  IV.  c.  31,  s. 
17.) 

XXXIV.  Fine  or  imprisonment,  or  both, 
such  imprisonment  to  oe  with  or  without 
hard  labour  or  solitary  confinement,  or 
with  both. 

1.  Unlawfolly  taking  or  killing  hares 
or  coqies,  in  the  night  time,  in  warrens. 
(7  ft  8  Geo.  IV.  c.  29,  ss.  4  and  30.) 

2.  Unlawfolly  taking  or  destroyinff  fish 
in  waters  runmng  through  or  m  lands 
adjoining  or  belonging  to  dwelling- 
houses.*  (7  &  8  Geo.  IV.  c.  29,  ss.  4 
and  34.) 

3.  Unlawfully  destroying  turnpike  or 
toll  gates  or  houses,  &c.  (7  ft  8  Gea  IV. 
C.30,  sf.  Hand  27.) 

4.  Officers  of  the  Post-Ofilce  opening  or 
detaining  post  lettersf  (7  Wm.  IV.  ft 


*  Thia  oflSence  does  not  extend  to  angling  in  the 
dsy-time ;  bnt  perMns  doing  so  nnlawfuily  axe 
liable,  on  summary  eonviction,  to  forfeit  any  sum 
not  exceedim;  &/. 

t  Tliis  offence  does  not  extend  to  famonsst 
other  exceptions  contaiued  in  the  Act)  the  open- 
ing or  detuning  of  letten  in  obedience  to  an  ex- 
press warrant  in  writing  under  the  hand  of  ons 
of  the  principal  aecretaries  of  stste. 

P2 
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1  Vict  c.  36,  n.  25  and  42) ;  or  itealing, 
embeszlinff  or  destroying  printed  votes 
or  proceedings  in  parliament,  or  news- 
papers, or  other  printed  papers  sent  by  the 
post,  without  coven  or  in  covers,  open  at 
the  sides.  (7  Wm.  IV.  &  1  Vict  c  36,  ss. 
32  &  42.) 

XXXV.  Ftiieortm/>rM(miiieii<,orboth, 
sach  imprisonment  to  be  with  or  withoat 
hard  labour. 

1.  Forgery  of  hackney*carriage  plates 
(I  &  2  Wm.  IV.  c  22,  s.  25)  ;  of  stage- 
carriage  plates  (2  &  3  Wm.  IV.  c.  120,  s. 
32) ;  or  of  the  licences  or  tickets  of  drivers 
of  hackney-carriages,  drivers  or  oonduc- 
tors  of  stage-carriages,  or  watermen  (I  & 

2  Vict  c  79,  s.  12). 

2.  Frauds  in  api>]ying  for  hackney- 
carriage  or  stage-carriage  licences.  (1  &  2 
Wm,  IV.  c.  22,  s.  33;  2  &  3  Wm.  IV.  c. 
120,  s.  10.) 

XXXVI.  Fine  or  imprwmmeni,  or 
both. 

1.  Compounding  offences,*  or  other- 
wise ofienmng  agamst  the  provisions  of 
the  18  Elis.  c.  5  (An  Act  to  redress  dis- 
orders in  common  informers).  (18  Elis. 
c.  5,  s.  4;  27  Eliz.  c.  10 ;  56  Geo.  IIL 
c.  138,  s.  2.) 

2.  Resisting  the  execution  of  any  legal 
process,  execution  or  extent,  taken  out  by 
persons  having  debts  owing  to  them  from 
persons  residing  within  the  Whitefriars, 
Savoy,  Salisbui^  Court,  Ram  Alley,  Mi- 
tre Court,  Fuller's  Rents,  Baldwin's  Gar- 
dens, Montague  Close,  or  the  Minories, 
Mint,  Clink,  or  Deadman's  Place.  (8  &  9 
Wm.  III.  c  27,  s.  15 ;  56  Geo.  IIL  c  138, 
S.2.) 

3.  Illegal  brokerage.  (53  Geo.  III.  c 
141,  s.  9.) 

4.  Persons  having  the  custody  of  of- 
fenders ordered  to  be  confined  in  Park- 
hurst  Prison,  or  Pentonville  or  Millbank 
Prison,  carelessly  allowing  such  offenders 
to  escape.  (1  &  2  Vict  c.  82,  s.  13 ;  5  ft  6 
Vict  c  29,  s.  25  in  part;  6  &  7  Vict c  26, 
8.  23  in  part) 

5.  Offences  against  the  Foreign  Enlist- 
ment Act   (59  Geo.  III.  c.  69,  s.  2.) 

•  Bendet  the  above  punishment,  the  offender, 
npon  conviction,  is  for  ever  diaibled  to  pnnue  ot 
be  plaintiff  or  informer  in  any  auit  or  information 
apon  any  statute,  popular  or  penal,  and  also  forfeits 
10/.,  recoverable  uy  action  or  debt  or  information. 


6.  Unlawftilly  taking  unmarried  girls 
under  the  age  of  16  rears  out  of  the  pos- 
session of  those  who  have  the  lawfiil 
charge  of  theoL  (9  Geo.  IV.  c  31,  s.  20.) 

7.  Arresting  cleivymen  on  civil  pro- 
cess while  employe<l  about  the  perform- 
ance of  divine  service.  (9  Geo.  iV.  c  31, 
S.23.) 

8.  Frauds  by  Exdse  officers  in  the 
granting  of  permits,  or  in  the  perfonn- 
ance  of  their  duties  in  relation  to  the 
same.*    (2  Wm.  IV.  c  16,  s.  16.) 

9.  Altering,  destroying,  counterfeit- 
ing or  trafficking  in  the  register-tickets 
with  whidi  merchant  seamen  are  required 
to  provide  themselves.  (7  &  8  Vict  c  112, 
S.21.) 

10.  Making  false  answers  to  qufstioos 
by  the  registrar  of  seamen,  fte.,  with 
reference  to  the  granting  of  such  tickets. 
(7&8  Victc.  112,8.22.) 

11.  Masters  of  merchant  ships,  wi&oat 
the  sanction  of  the  consul,  &C.,  discharg- 
ing or  abandoning  abroad  persons  be- 
longing to  their  shipa  or  crews,  or,  in  esse 
any  such  person  should  desert  abroad, 
neglecting  to  notify  the  same  in  writing 
to  such  consul,  &c  (7  &  8  Vict  c  112,  s. 
46.) 

12.  Masters,  mates  or  other  officers  of 
merchant  ships,  wrongfully  forcing  on 
shore,  or  leaving  behind  on  shore  or  at 
sea,  persons  belonging  to  their  ships  or 
crews,  before  the  completion  of  the  voy- 
age for  which  such  persons  were  enga^ 
or  the  return  of  their  ships  to  the  United 
Kingdom.!  (7  &  8  Vict  c  112,  s.  47.) 

1 3.  Masters  of  merchant  ships  omitdng, 
when  required  by  the  consul,  &C.,  on  the 
complaint  of  three  or  more  of  their  crew, 
to  provide  proper  provisions,  water  or 
medicines,  or  the  requisite  quantitjr  there- 
of^  or  using  any  provisions,  Ac.  which  the 
consul,  &c.  shaU  have  signified  to  be  unfit 
for  use  or  inappropriate.  (7  &  8  Vict,  c 
112,  s.  57.) 

*  T^e  offender,  on  conviction,  ii  alao  rendered 
incapable  of  holding  any  offlce  or  pJaee  in  or  relat- 
ing to  any  of  the  revenuea  of  the  United  Kln^ 

t  See  alao  9  Geo.  IV.  e.  31,  a.  30,  which 
makea  it  a  miademeanor,  punJahable  with  impri- 
•onment  for  auch  term  aa  Uie  court  ahall  award,  for 
maaten  of  merchant  ahipa  to  force  on  aboie  or  re- 
fnae  to  bring  home  all  auch  of  the  men  whom 
they  earned  out  as  axe  in  a  ixmditimi  to  return. 
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XXXYII.  Iwqmmmment  fbr  three 
jeust  and  fine  at  the  queen's  pleasure.* 

1.  Champerty.  (3  Edw.  L  c.  25 ;  13 
Edw.  L  St  1,  c  49 ;  28  Edw.  I.  st  3,  c. 
11 ;  33  Edw.  I.  sL  2 ;  33  Edw.  L  st  3;  4 
Edw.  TIL  c  11 ;  20  Edw.  IIL  c.  4  and 
CL  5;  7  Rich.  IL  c  15 ;  32  Hen.  VIII. 
C.9.) 

2.  Maintenanee.  (3  Edw.  I.  e.  28  and  c 
33;  33 Edw.  L  st  3;  1  Edw.  IILfst  2,  c. 
14;  4  Edw.  III.  ell;  20  Edw.  III.  c.  4 
aiidc.  5;  1  Rich.  ILe.4  ande.  7;  7  Rich. 
U.C15;  32  Hen.  VIII.  c.  9.) 

XXXVIII.  Great farfeUure. 

1 .  Distnrbing  any  to  make  free  election. 
(3  Edw.  L  c  5.) 

XXXDL  7b  6eai{pwiE^  incapable  and 
disabled  in  law  to  have  or  enjoy  any 
office  or  employment,  eoclesiastica],  civil 
or  nulitaiy,  or  any  part  in  them,  or  any 
profit  or  adTantace  appertaining  to  them ; 
and  if  the  offender  at  the  time  of  being 
eonvieted  enjoy  or  possess  any  office, 
place  or  employment,  the  same  is  made 
void. 

1.  HaTin^  been  educated  in  or  pro- 
fessed Christianity  within  this  realm, 
asserting  that  there  are  more  Gods  than 
one,  or  denyinff  the  Christian  religion  to 
be  true  or  die  Scriptares  to  be  of  Divine 
aitthority.f  (^  &  10  Wm.  III.  c  32,  s.  4  ; 
55  Geo.  III.  c  160,  s.  2.) 

XL.  JwutristmrneiU  and  hard  labour  for 
any  period  not  exceeding  three  jears. 

1.  Insolvent  debtors  or  petitioners  for 
protection  from  process,  omitting  iu  their 
sehednles  any  property,  or  retaining  or 
excepting  out  of  soch  schedules,  as  neces- 
,  property  of  greater  value  than  20(. 


•  TiMt  is,  m  declared  by  the  judges.  Thia 
panMuiient  ia  taken  from  33  Edw.  I.  iL  3  (Statute 
ofChampeity);  bot  aee  the  other  Acta  lefened 
to.  The  repeal  of  the  offencea  of  Champerty  and 
Maintenanee  b  reoooimended  bv  die  Criminal 
taw  Cofmatarionera.    (See  their  ^fUi  Report.) 

-f  Far  a  lint  offenoe  the  above  penaltica  may  be 
retie«<ed  i^nat  by  rrnaneiation  of  soch  erxoneoua 
opinions  in  the  aaae  Coort  where  the  offender 
waa  oonvicted.  within  four  montha  after  such  con- 
viction, (a  3.^ 

If  a  peram  be  aaeeond  tfane  convicted  of  any  of 
the  abowoaenoea,  be  ia  to  be  impriaoned  for  three 
yaan,  and  to  be  diaabicd  to  aoe,  &c  in  any  court 
ef  lawr  or  equity,  or  to  be  gnardian  of  any  child, 
or  f  MjmiM'  or  adminiarrator  of  any  penon,  or 
e  cf  my  lesacy  or  deed  of  gift,  or  to  beer  an^ 


fiarevcr 


«  cr  my  lesacy  or  deed  or  gift,  or  to  beer  any 
dva  or  viUtary,  or  beoeftee  ecdeaiaatical, 
erwHUn  the  rcaha.  (&  1.) 


with  intent  to  defWmd  their  creditors. 
(1&2  Victc  no,  8S.  99  and  121;  7  &8 
Vict  c.  96, 8. 89.) 

XLI.  Imprisonment  for  any  term  not 
exceeding  three  years,  with  or  without 
hard  labour  or  solitary  confinement,  or 
with  both. 

1.  Being  possessed  of  three  or  more 
meces  of  counterfeit  coin  intended  to  pass 
for  the  queen's  current  gold  or  silver 
coin,  knowing  the  same  to  be  counterfeit 
and  with  intent  to  utter  the  same.  (2  Wm. 
IV.  c  34,  ss.  8  in  part  and  19.) 

XLI  I.  ImprtMonment  with  hard  labour 
for  any  term  not  exceeding  three  years, 
either  in  addition  to  or  in  lieu  of  any 
other  punishment  or  penalty  which  may 
be  inmcted  upon  the  offender. 

1.  Being  armed,  assaulting  Excise 
officers  whilst  searching  for  or  seizing 
commodities  forfeited  under  any  Act  re- 
lating to  the  Excise  or  Customs,  or  whilst 
endeavouring  to  arrest  offenders.  (7  &  8 
Geo.  IV.  c  53,  ss.  40  and  43.) 

XLIII.  Imprimmment  far  any  term  not 
exceeding  three  years,  with  or  without 
hard  labour. 

1.  Bankrupts  or  members  of  incor^ 
rated  commercial  or  trading  oompames 
which  shall  be  adjudged  bankrupt,  fidsi- 
fying  or  destroying  their  books,  &c.,  with 
intent  to  defraud  their  creditors.  {jS  ft  G 
Vict  c.  122,  s.  34;  7  &  8  Vict  c.  HI, 
S.30.) 

2.  Publishing  or  threatening  to  publish 
libels,  &c.  with  intent  to  extort  money, 
&c  (6  ft  7  Vict  c  96,  s.  3.) 

XLIV.  Imprisonment  for  one  year  and 
grievous  fine  at  the  queen's  pleasure; 
or  if  the  offender  have  not  whereof  im- 
prisonment Ibr  three  years. 

1.  Misprision  of  felony  by  sherifis, 
coroners,  or  other  bailifBs.  (3  Edw.  I. 
c9.) 

XLV.  Imprisonment  for  one  year  and 
gricTous  fine ;  or  if  the  offender  have  not 
whereof^  imprisonment  for  two  years. 

1.  Bailiffs  not  being  ready,  on  the  hue 
and  cry,  to  arrest  felons.  (3  Edw.  I.  c  9.) 

XLVl.  Imprisonment  with  or  without 
hard  labour  far  any  term  not  exceeding 
two  years,  and  fiue,  if  the  court  shall 
think  fit;  and  the  offender  may  be  re- 
quired to  find  sureties  for  keeping  the 
peace. 


LAW,  CRIMINAL. 


[214] 


LAW,  CRIMINAL. 


1.  ABMultt  with  intent  to  commit 
lelon^,  or  on  any  pence  or  rerenneoflSoer, 
or  with  intent  to  resist  the  lawful  appre- 
hension or  detainer  of  any  penon,  or  in 
ponuanoe  of  any  conspiracy  to  raise  the 
rate  of  wages  (9  Geo.  IV.  c.  31,  s.  25) ; 
or  on  specuil  constables*  (9  Geo.  IV.  c 
31,  B.  25;  1  &  2  Wm.  IV.  c  41,  s.  U). 

XL VII.  Fine  and  imprisonment  not 
exceeding  two  years. 

1.  Being  present  at  meetings  nnautho- 
riaed  by  her  Majesty  &c  for  the  par- 
pose  of  being  drilled  to  the  use  of  arms, 
or,  at  any  snch  meetings,  being  so  drilled. 
(60  Geo.  III.  &  1  Geo.  IV.  c  1,  s.  1.) 

2.  Malicioasly  publishing  defamatory 
libels,  knowing  them  to  be  fiUse.  (6  &  7 
Vict  C  96,  s.  4.) 

XLVIII.  ImpriaonmeiU  for  any  term 
not  exceeding  two  years,  with  or  without 
hard  labour  or  solitaiy  confinement,  or 
with  both. 

1.  Soliciting  the  commission  of  any 
fiflony  or  misdemeanor  punishable  by  the 
Post-Offlce  Acts.  (7  Wm.  IV.  &  1  VicL 
c  36,  88.  36  and  42.) 

XLIX.  /mpmofmwftf  with  hard  labour 
for  any  term  not  exceeding  two  years. 

1.  Personating  Toters  at  elections  of 
members  of  Parliament  (6  &  7  Vict 
c  18,  6.  83.) 

L.  ImpruoHment  with  or  without 
hard  labour  for  any  term  not  exceeding 
two  years. 

1-  Women,  by  secret  burying  &c., 
endeavouring  to  conceal  the  birth  of 
children  of  which  they  have  been  de- 
livered. (9  Gea  IV.  c.  31,  s.  14.) 

2.  Bankrupt,  within  three  months  next 
preceding     his    bankruptcy,    obtaining 

'  goods  on  credit  under  the  nlse  pretence 
of  dealing  in  the  ordinary  course  of 
trade.  (5  &  6  Vict  c  122,  s.  35.) 

3.  Drunkenness  or  other  misconduct  of 
servants  of  railway  oompanies.t  (3  &  4 
Vict  c.  97,  s.  13.) 


*  Aanulta  on  >pecUl  ooiMtablei  nuty  also  be 
panbhed  on  nimnurv  conviction  before  two  ju«- 
tic»     (Seel  &2Win.IV.c.  41.) 

f  This  offence  may  be  panishel  on  summary 
conviction,  with  imprisonment  not  e%ceedinir  two 
calendar  months  or  fine  not  exceeding  1  Oil,  if  the 
jostii^e  before  whom  complaint  is  made  shall 
think  fit  to  decide  upon  it,  instead  of  sending  the 
offender  for  trial  at  the  Quarter-SeMions. 


LI.  Jmpri9ommad  for  a  term  not  ex- 
ceeding two  years. 

1.  Embarking  on  board  slavers  in  the 
capacity  of  petty  officers,  84amen,  &c 
(5Geo.  IV.cll3,s.ll;  3&4Wm.IV. 
c73.) 

2.  Doing  anything  to  obstruct  carriages 
on  railways  or  to  endaneer  the  safety  of 
persons  conveyed  upon  me  same.  (3  &  4 
Vict  c.  97,  s.  15.) 

LI  I.  Impriionment  for  one  year,  and 
such  further  punishment  by  fine  or  im- 
prisonment, or  both,  as  to  the  court  shall 
seem  most  proper,  and  the  offender  to 
give  sureties  for  good  behaviour  and  to 
be  further  imprisoned  until  they  be  iriven. 

1.  Witchcraft,  fortune-telling  &c.,  or 
pretending  to  discover  where  property 
supposed  to  be  stolen  or  lost  may  be 
found.  (9  Gea  II.  c  5,  s.  4;  56  Geo.  III. 
c.  138,  s.  2.) 

LI  1 1.  Fine,  or  Imprimmment  not  ex* 
ceeding  eighteen  months,  or  both,  with  or 
without  hard  labour. 

1.  Dog-stealing  (for  the  second  of- 
fence*). (8  &  9  Vict  c.  47,  8.  2  in 
part.) 

LIV.  Forfeiture  of  goods  and  chattels, 
real  and  personal,t  and  if  the  offender 
have  not  goods  and  chattels  to  the  value 
of  2(>/.,  then,  in  addition,  imprisonment 
for  one  year. 

1.  Maintaining  the  authority,  spiritual 
or  ecclesiastical,  of  any  foreign  prince  or 
state  claimed  within  this  realm  or  any  of 
the  dominions  under  the  queen's  obei- 
sance before  the  passing  of  the  1  Eliz. 
c.  1.^  (I  Elix.  c  1,SB.  27  and  28;  7  &  8 
Vict  c  102.) 

LV.  /m/>na9mn«fi<  for  any  term  not  ex- 
ceeding one  year,  with  or  without  hard 
labour  or  sohtary  confinement,  or  with 
both. 


*  The  flist  offence  is  poniahable  oo  soiiUBMrT 
conviction  before  two  or  more  jnatkes  wfth  im- 
prisonment not  exceeding  six  calendar  months, 
IK  itli  or  without  hard  labour,  or  witlt  forfeiture  not 
exceeding  20/.  over  and  above  the  value  of  the 
dog,  as  to  the  justices  shall  seem  meet. 

t  This  fwfeiture,  being  by  statute,  does  not,  a 
above  observed,  constitute  tliie  offence  a  felon t. 

X  The  xepeal  of  this  offence  is  reeommradei  by 
the  Commissioners  for  reviainff  and  ooiksoUdatin«ir 
the  Criminal  Law.  (See  theirBeport  on  pmisaties 
and  disabilities  in  regard  to  reugiom  Minioiia. 
dated  SOth  May,  184a.)  ^^  ' 
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1.  (Jcteriog  couoter&it  coin  inteDded 
to  pas  for  the  queen's  current  copper 
coin,  or  being  ponened  of  three  or  more 
pieces  of  so<m  coin  with  intent  to  utter 
thesame.  (2  Wm.  IV.  c  34,  ss.  12  and  19.) 
LYL  ImpritommaU  for  any  term  not 
exceeding  one  year,  or  fine,  or  both. 

1.  MaUcioosly  publishing  defiunatory 
'libels.  (6  &  7  Vict  c.  96,  s-  5.) 

L  VIL  Soliiary  imprivmment  for  a  space 
not  exceeding  tweWe  nor  lees  than  tnree 
calendar  months.* 

1.  Persons  having  hired  stocking- 
frames,  onlawfully  disposing  of  them 
iritboat  the  consent  of  the  owners.  (28 
Geo.  IIL  c.  55,  s.  2.) 

2.  Knowingly  receiving  or  purchasing 
sach  stocking-frames  so  unlawfully  dis- 
posed oC    r28  Geo.  III.  c.  55,  s.  3.) 

LVIIL  Fime  of  1 00/.  or  imprisonment 
with  hard  labour  for  any  term  not  ex- 
ceeding one  year,  at  the  <&8cretion  of  the 
eoorL 

1.  Making  signals  between  sunset  and 
iomise  from  the  21st  of  September  to  the 
Itt  of  April,  and  between  8  p.m.  and  6 
ajD.  at  any  other  time  of  the  year,  for  the 
porpoie  of  giving  any  notice  to  persons 
OQ  board  smuggling  vessels,  whether  such 
persons  be  or  be  not  within  distance  to 
Botioe  such  signals.  (8  &  9  Vict  c  87, 
8.  60.) 

UX.  Fine  of  500/.,  and  the  offender  to 
be  rendered  incapable  of  holding  any  office 
or  place  under  the  crown. 

U  Judges  and  other  officers  or  persons 
demanding  or  taking  any  money  or  other 
thing  of  value  for  anvthing  done  or  pre- 
tended to  be  done  under  any  Act  relating 
to  bankrupts,  beyond  what  is  allowed  by 
6Qch  Acts.  (1  &  2  Wm.  IV.  c.  56,  s.  58.) 

2.  Masters  in  Chancery,  or  persons 
holding  offices  in  the  Court  of  Chancery, 
or  Doder  any  of  the  officers  thereof,  de- 
manding or  taking  any  emolument  or 
odier  thing  of  value,  other  than  is  allowed 
to  be  taken  for  anything  done  or  pre- 
tended to  be  done  relating  to  their  offices 


•  Bot  MW  7  Wm.  IV.  &  1  Vict.  e.  90,  •.  5, 
wUch  limlfii  tlw  tixae  for  which  the  eoart  may  or* 
ia  wlitBiY  conftaemcnt  to  a  period  not  longer  than 
eaeBMBthstathne,orthreemonthsina^ear.  It 
■Mf  be  a  qaMtkm  whether  the  above  ptmishment 
b  afleeted  by  that  enactment,  being  exprealy  di- 
neied  by  art  of  parliament,  and  the  court  having 


or  employments.*    (3  &  4  Wm.  IV.  c. 
94,  8.  41.) 

LX.  Imprisonment  for  six  months. 

1.  Mayors,  baili&,  or  other  chief 
officers  of  towns  corporate,  designedly 
hindering  the  election  of  other  mayors, 
&c.  in  the  same  towns  corporate. f  (11 
Geo.  I.  c.  4,  s.  6.) 

2.  Brokers,  not  being  trading  gold- 
smiths or  refiners  of  silver,  buying  or 
selling  bullion  or  molten  silver.  (6  &  7 
Wm.  III.  c.  17,  8.  7.) 

3.  Persons  suspected  of  buying  or  sell- 
ing unlawful  bullion,  in  whose  possession 
such  bullion  shall  be  found,  not  proving 
upon  their  trial  for  melting  the  current 
coin  of  the  realm,  by  one  witness  at  the 
least,  that  the  same  was  lawAil  silver 
and  not  current  coin,  nor  clippings  there- 
of.   (6  &  7  Wm.  III.  c.  17,  8.  8  m  part] 

LXI.  Haifa  yearns  imprisonment,  and 
ransom  at  the  queen's  will^. 

1.  Marshals  of  the  Queen's  Bench  suf- 
fering prisoners  indicted  for  felony  who 
have  removed  the  same  indictment  before 
the  queen  to  wander  out  of  prison  by  bail 
or  without    (5  Edw.  III.  c  8.) 

LXII.  ZnifTrMonment  for  any  period  not 
exceeding  six  months,  and  the  offender, 
if  a  male,  may  be  put  to  hard  labcmr,  or 
be  once,  twice  or  thrice  privately  whipped, 
in  such  manner  as  the  court  shall  direct 

1.  Maliciously  damaging  any  thing 
kept  for  the  purposes  of  art,  science,  or 
literature,  or  as  an  object  of  curiosity,  in 
any  museum  or  other  repositoiy,  which 
is  at  all  times  or  from  time  to  Ume  open 
to  the  public  or  any  considerable  number 
of  persons,  either  by  permission  of  die 
proprietor  or  by  payment  of  monej,  or 
any  picture,  statue,  monument  or  painted 
glass  in  any  place  of  public  worslup,  or 
any  statue  or  monument  exposed  to  pub- 
lic view.     (8  &  9  Vict  c.  44,  s.  1.) 

LXII  I.  Imprisonment  for  any  time  not 
exceeding  six  calendar  months. 

1.  Makiuff  finlse  declarations  under  the 
provisions  of  the  Act  for  regulating  the 

•  In  the  etae  of  officers  of  the  Court  of  Chan- 
cery, Uie  itatute  also  providea  that  they  are  to  be 
lemoved  from  their  offices  or  emoloymenta. 

f  Such  offenders  are  alao  disabled  to  hold  any 
office  belonging  to  the  same  corporations. 

\  For  the  meaning  of  ransom  and  queen's  will, 
see  above,  p.  20(*,  notes  •  f- 
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manner  of  making  rarcharges  of  tlie 
duties  of  aisessed  taxes.*  (50  Geo.  III. 
c.  10.\  B.  9.) 

LXIV.  Fine  not  exceedmg  100/.  and 
three  months'  imprisonment 

1.  Procuring  tne  consent  of  more  than 
twenty  persons  to  any  petition  or  other 
address  to  the  queen  or  either  house  of 
parliament,  for  alteration  of  matters  es- 
tablished by  law  in  church  or  state,  with- 
out the  previous  order  of  three  or  more 
justices,  or  the  majority  of  the  grand  jury 
of  the  county,  where  the  matter  arises  at 
the  assises  or  quarter-sessions,  or,  if  arising 
in  London,  of  the  lord  mayor,  aldermen, 
and  commons,  in  common  council  as- 
sembled; or,  upon  pretence  of  presenting 
any  petition  or  other  address,  being  ac- 
companied with  excessive  number  of 
people,  or  at  any  one  time  with  above  ten 
persons.!    ^13  Car.  II.  c.  5,  s.  2.) 

LXV.  Fine  not  exceeding  20/.,  or  im- 
prisonment with  or  without  hard  labour 
or  solitary  confinement,  or  with  both,  for 
any  term  not  exceeding  three  calendar 
months,  or  both. 

1.  Unlawfully  dredging  for  oysters. 
(7  &  8  Geo.  IV.  c  29,  ss.  4  and  36.) 

LXVl.  Imprimmment  for  any  term  not 
exceeding  three  months,  or  fine  not  ex- 
oeedingSO/. 

1.  Offendmg  a^nst  the  provisions  of 
the  Act  for  regulating  schools  of  anatomy. 
(2  &  8  Wm.  IV.  c  75,  s.  18.) 

LXVn.  i^tne  not  less  than  20/.,  and  im- 
prisonment with  or  without  hard  labour. 

1.  Neglecting  or  disobeying  the  orders 
of  the  Poor  Law  Commissioners  or  assist- 
ant commissioners,  having  been  twice 
previously  convicted  of  so  dumg.{  (4 
&  5  Wm.  IV.  c  7G,  s.  98.) 

LXVIII.  ImjpriHonment  until  the  of- 
fender brings  into  court  him  which  was 
the  first  author  of  the  tale^  and,  if  he  can- 

*  Bcaide*  the  above  pnnUiment,  die  offendfr 
ia  dm  to  be  flned  any  mm  not  exoeediny  treble 
the  amount  of  dutr  for  which  he  ihall  have  been 
charged,  as  the  court  shall  order,    (aec.  9.) 

t  Lord  MansOeld  declared  it  to  be  the  nnani- 
moua  opinion  of  the  court,  that  neither  the  Bill 
of  RiKhti  (1  Wm.  &  Maiy,  wem,  2,  c.  S)  nor 
any  other  Act  had  repealed  IS  Ou.  II.  c.  A,  and 
that  it  waa  in  fbll  force.— R.  o  Loid  O.  Gordon. 
Doiurl.,  571. 

X  The  first  and  second  offenees  are  punishable 
'^n  summary  conviction  only. 


not  find  him,  such  punishment  as  the 
council  shall  advise. 

1.  Scandalum  magnatnm.  (3  Edw.  I. 
Cd4;  2Rich.  n.stl,c.  5;  l2Bich.n. 
c.  11.) 

LXIX.  For/ettiireof  100/. 

1.  Members  of  incorporated  commer- 
cial or  trading  companies  against  which  a 
fiat  in  bankruptcy  nas  issued  (not  being 
the  persons  ordered  to  prepare  the  balance 
sheet),  or  any  other  person,  wilftilly  con- 
cealing the  estate  of  such  companies.*  (  7 
&8  Vict  c.  Ill,  s.  17.) 

LXX.  i^'Mof40/. 

1.  Disturbing  any  religious  assembly 
allowed  by  law.  (1  Wm.  &  Mary,  c 
18,  8.  18 ;  31  Geo.  IIL  c  32,  s.  10;t  5S 
Geo.  III.  c  155,  s.  12.) 

LXXI.  /\'ae  or  imprisonment. 

I.  Embracery.  (6  Geo.  IV.  c  50,  s.  61.) 

LXXIL  Hue  according  to  the  treqwas. 

1.  Illegal  distresses.  (52  Henry  IIL 
cc.  1,  2,  3,  4;  3  Edw.  I.  c.  16.) 

LXXI  II.  Fine  and  ransom  at  the 
queen*s  will  and  pleasure.^ 

1.  Judges  or  clerks  ranng  rolls,  chang- 
ing verdicts,  &c  whereby  ensueth  dishe- 
rison of  any  of  the  parties.§  ^8  Rich.  IL 
C4.) 

2.  Frauds  by  persons  holding  commis- 
sions to  compound  for  the  payment  of 
first-fhiits.!!  (26  Hen.  VIII.  c  3,  s. 
4;  1  Eliz.  c  4,  s.  24.) 

LXXI  V.  Grievauajine  to  the  queen. 

1.  Not  being  ready  and  apparell^  at 
the  summons  of  sherift  ana  the  cry  of 
the  country,  to  arrest  felons,  when  need 
is,  as  well  within  franchise  as  without^ 
(3  Edw.  I.  c  9.) 


•  Such  offenders  alao  forfeit  double  die  vain* 
of  the  estate  concealed. 


t  The  punishment  by  1  Wm.  ft  Mary.c.  18, 
s.  IH  (the  Dissenters'  Toleration  Act),  and'si  Geo. 
III.  c.  SS,  8.  10  (the  R.  CStthoUe  Tolention  Act), 
was  20/  only.  As  renrds  the  fonner  diere  is  no 
doubt  that  5S  Geo.  III.c.  155,whkh  wm  paaed 
for  the  relief  of  Protestant  Dissenten,  hM  super, 
seded  it ;  but  it  may  be  a  question  whether,  not- 
withstanding the  generality  of  its  terms,  it  has 
supeisedad  the  provision  of  SI  Geo.  IH.  e.  SI!,  a. 
10. 

1  For  the  meanlni;  of  ransom  and  queen's  will 
and  pleasure,  see  p.  808,  notes  *  f. 

*  Tlie  offender  must  also  aatisfy  the  party. 
The  olfender  also  forfeits  his  ofliee  of  depu- 

Ion. 

%  If  defenlt  be  found  in  the  lotd  of  the  ftan- 
chise,  the  queen  may  seise  his  ftanchise. 


tatioi 
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LXXV.  Grievous  punishment, 
1.  Joitioes*  marshals   taking   money 
WTOngfiilly  firom    suocessfhl    soitora  or 
jurors,  pnsoners  or  others  attached  upon 
pleas  of  the  crown.*    (3  Edw.  I.  c.  30.) 

LXXVI.  Punishment  at  the  qneen's 
viU.f 

1.  Extortion  by  sherifb  and  other 
qneen's  officers.  (3  Edw.  I.  c.  26;  1 
Hen.  IV.  ell.) 

LXXVII.  Fine  not  exceeding  100^, 
at  the  discretion  of  the  court 

1.  Ofiences  against  the  act  fbr  abolish- 
ing the  track  ^stem  in  certain  trades. 
(1  &  2  Wm.  IV.  c.  37,  8.  9.) 

LXX  VIII.  To  be  at  the  queen's  will  of 
bodY«  lands,  and  goods,  thereof  to  be  done 
a*  sbidl  please  her. 

I.  Jnsdoes  being  Ibund  in  deikult  in 
any  of  the  points  contained  in  the  oath 
required  to  be  taken  by  them.  (18  Edw. 
ni.  St.  4;  20  Edw.  111.  c  1.) 

LXXIX.  /br^itre  of  twenty  shillings 
fer  every  offence. 

I.  Drovers,  horseHSonrsers,  waggoners, 
botchers,  higglers  or  their  servants,  tra- 
veUiBg  or  coming  into  their  inns  or  lodg- 
ings upon  the  Lord's  Day.}  (29  Car.  11. 
c.  7,  s.  20 

LXXX.  ForfeitHre  of  5s, 

1.  Persons  of  the  age  of  fourteen  or  up- 
wards, doing  or  exercising  any  worldly 
labour,  business  or  work  of  their  ordi- 
nary calling  on  the  Lord's  Day  (works  of 
neeeanty  and  charity  only  excepted).§ 
(29  Car.  II.  c.  7,  s.  l.)H 

*  Saefa  qfleudeim  are  also  to  pay  to  the  com- 
plainaati  treble  the  valoe  of  what  they  ao  receive, 
t  Bar  the  meaning  of  queen's  will,'  see  note  f, 
p.  206. 

^  Hw  afaoive  oflTenee  doea  not  apply  to  the 
dnvcB  of  flrfi-eBrriagea  or  of  hotaea  returning  from 
dsatnng  Mi-eaniagea,  oaed  for  the  conveyance  of 
Aril  under  the  provfaiona  of  8  Geo.  III.  c.  15, 
an  Act  fbr  the  better  aapplying  the  citlea  of 
I^ndon  and  Weatminater  with  flab.  (Seeaection 
7or  that  Act.) 

l^enona  committing  thia  and  the  next  offence 
nay  be  proceeded  againat  either  by  indictment  or 
in  a  aommarv  way  b^bre  a  magiarrale. 

f  Aa  to  other  exceptiona  aee  29  Oar.  11.  c.  7, 
a.  3;  10  ft  U  Wm.  lU.  e.  24,  a.  U  ;  3  Geo.  IV. 
e.  10«,  a.  16 ;  6  k  7  Wm.  IV.  c.  87,  a.  H  :  7  & 
S  Geo.  IV.  e.  7ft,  aa.  4S-ftO ;  1  ft  2  Wm.  TV,  e. 

a,t.J7. 

|By  the  aame  aedtion  of  29  Gv.  II.  c.  7, 
penona  alao  who  pnblicly  cry  or  expoae  to  aale 
oy  wane  or  ehatteb  on  the  Lord'a  Day,  are  to 
fliftitllieaBme. 


Besides  the  misdemeanors  above  enu- 
merated, there  are  sevend  offences  against 
the  Established  Church  which  are  indict- 
able, but  the  penalties  for  which  may  be 
relieved  against  by  complying  with  the 
provisions  of  what  are  commonly  called 
the  Toleration  Acts.  These  offences  con- 
sist of 

1.  The  forbearing  to  resort  to  one^s 
parish  church  on  Sundays  or  other  holy 
days,  without  some  lawAil  or  reasonable 
excuse  for  being  absent,  whidi  constitutes 
the  offender  on  conviction  a  recusant  con- 
vict, and  renders  him  liable  to  forfeit  1 2d, 
for  every  such  offence,  to  the  use  of  the 
poor  of  the  parish  where  the  offence  is 
committed  (  I  Eliz.  c.  2,  s.  14),  and,  in 
addition  thereto,  to  pay  into  theExchequer 
after  the  Mte  of  20L  for  every  month 
which  shall  be  contained  in  the  indict- 
ment upon  which  he  is  convicted;  and 
also,  having  been  once  convicted,  to  for- 
feit without  further  indictment  or  convio- 
tion  20/.  to  the  queen  for  every  month  of 
so  forbearing  (29  Eliz.  c  6,  s.  4 ;  3  Jac.  I. 
c.  4,  s.  8\  He  also,  previously  to  l^e 
passing  of  the  7  &  8  Vict  c.  102,  which 
repealeid  the  Acts  imposing  them,  became 
liable  to  numerous  disabilities,  amoontingy 
in  effect,  to  outlawry.  A  Koman  Cathol& 
who  so  forbore  to  resort  to  his  parish 
church  became  on  conviction  a  Popish 
recusant  convict,  and  liable  to  additional 
penalties  and  disabilities  beyond  those 
which  attached  to  recusants  convict  The 
offence  has,  however,  been  repealed  by 
the  before-mentioned  Act  of  the  7  &  8  \^ct 
c  102,  as  renrds  Roman  Catholics. 

2.  The  relieving,  harbouring  or  keep- 
ing recusants  in  Sie  house,  the  penalty 
for  every  month  of  doing  which  is  10/. 
(3  Jac.  1.  c  4,  ss.  32  and  33.)  The  7  &  8 
Vict  c.  102,  also  repealed  this  offence  so 
fiu*  as  it  related  to  Popish  recusants. 

3.  Schoolmasters  teaching  in  private 
fomilies  without  licence  from  their  ardh- 
bishop,  &C.,  and  before  subscribing  a  de- 
claration of  their  conformity  to  the 
Liturgy;  for  doing  which  they  are  liable, 
for  the  first  offence,  to  suffer  three 
months'  imprisonment,  and  for  every 
second  and  other  offence  the  like  impri- 
sonment, and  to  forfeit  5/.  to  the  queen. 
(13  ft  14  Car.  II.  c.  4,  ss.  11  and  12; 
1  Wm.  &  Mary,  sess.  1,  c.  8,  s.  11.) 
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4.  Popish  bishops,  priests,  or  Jesuits, 
saying  mass  or  exercising  any  other  of 
their  functions  within  the  queen's  domi- 
nions, or  Papists  keeping  school  or  edu- 
eating  youth  within  die  same,  whereby, 
upon  conviction,  they  become  liable  to 
perpetual  imprisonment  (11  &  12  Wm. 
ill.  c.  4,  s.  3.)  Roman  Catholics  were 
also  liable  to  many  other  severe  penalties 
for  promoting  or  exercisinff  their  religion, 
nntu  these  were  repealed  by  the  7&8 
Vict  c  102.  It  will  be  seen  that  the  two 
former  of  the  above  offences  no  longer 
apply  to  Roman  Catholics.  The  two 
latter  are,  however,  still  in  force  with 
respect  to  them  as  well  as  all  other  classes 
of  the  queen's  subjects. 

The  offence  of  forbearing  to  resort  to 
church  is  repealed  by  the  Ppj|estant  Dis- 
senters' Toleration  Acts  (I  VnxL  &  Mary, 
sess.l,c.l8,8s.  13  and  16;  and  .52  Geo.  III. 
c.  155.  Bs.  4  and  14)  in  &vonr  of  Dissenters 
who  go  to  some  congregation  for  religious 
worship  of  Protestants  allowed  by  law. 
Qoakers,  however,  must  also,  in  addition, 
make  the  declaration  of  fidelity,  as  it  is 
called,  and  subscribe  a  profession  of  their 
Christian  belieC  By  the  provisions  of 
the  same  Acts,  the  offence  of  relieving, 
harbouring  or  keeping  recusants  is  re- 
pealed in  fkvoor  of  Quakers  who  make 
the  declaration  and  subscribe  the  profes- 
sion before  alluded  to,  and  of  all  other 
Protestant  Dissenters  who  resort  to  some 
congregation  for  religious  worship  of 
Protestants  allowed  by  law,  or  take  the 
oaths  of  allegiance  and  supremacy,  or 
(since  the  passing  of  the  3  &  4  Wm.  IV. 
oc  49  and  82,  in  case  such  Dissenters  be 
Moravians,  or  Separatists)  make  an  affir- 
mation to  the  effect  of  such  oaths.  The 
penalties  imposed  upon  schoolmasters 
teaching  without  licence  from  the  arch- 
bishop, &c  are  repealed  in  fiivonr  of 
Protestant  Dissenters  who  take  the  oaths 
of  allegiance  and  supremacy  (or,  if  Mora- 
vians, or  Separatists,  make  a  declaration 
to  the  effect  thereof,  or,  if  Quakers,  make 
the  declaration  of  fidelity  and  pro- 
fession of  their  Christian  belief  before 
alluded  to),  and  make  a  declaration 
tbat  tiiey  are  Protestants,  and  that  they 
believe  in  the  Scriptures  as  received 
among  Protestant  churches.  (I  Wm.  and 
Mary,  sesa.  1,  cl8,8. 13;  8GeaLc6; 


19  Geo.  III.  c  44,  s.  2;  lOGeo.IV.e.7,1. 
1;  3&4WQLlV.oc49and82.)  Popish 
bishops  &c  saying  mass  &c.,  and  Papists 
keepinff  school  or  educating  youth,  are 
relieved  from  the  penalties  for  so  doing, 
provided  they  take  the  oath  appointed  hf 
the  Roman  Catholic  Relief  Act  (10  Geo. 
IV.  c.  7).  See  the  31  Geo.  III.  c  32, 
ss.  3,  4  and  13;  and  lOGeo. IV.  c.  7,  ss.  2 
and  23. 

Persons  committing  any  of  the  before- 
mentioned  offences  against  the  Established 
Chiirch,  may  also,  in  general,  prevent  the 
consequences  of  the  commission  of  such 
offences  by  conforming  themselves  to  the 
Church.  Members  of  the  Established 
Church  are  not  wiUiin  the  Toleration 
Acts,  and  the  only  mode  therefore  in 
which  they  can  escape  the  penalties  for 
those  offences  is  by  conforming  to  the  law. 
Neitiier  do  those  Acts  apply  to  Jews. 

There  are  also  two  offences,  having, 
however,  much  more  of  a  political  than  of 
a  religious  character,  which  subject  the 
persons  committing  them  to  be  adjudged 
Popish  recnsants  convict,  and  as  soch  to 
forfeit  and  be  proceeded  against    These 
are,  refusing  to  take  the  oaths  of  alle- 
giance tand  abjuration,  or  to  make  the 
affirmations  or  declarations  allowed  by 
Uw  in  lieu  thereof,  when  tendered  by 
two  justices  of  the  peace  or  other  autho- 
riaed  persons  (1  Geo.   I.  st  2,  c.  13, 
s.  10;  8  Geo.  I.  c  6 ;  6  Geo.  III.  c  53; 
8  &  4  Wm.  IV.  cc  49  and  82 ;  1  &  2  VicL 
c.  77);  and  peers  or  members  of  either 
House  of  Parliament  sitting  or  voting 
therein,  or  coming  into  the  queen's  pre- 
sence, before  they  have  taken  the  oaths  of 
allegiance  and  supremacy,  or  taken  or 
made  the  oath,  affirmations  or  declara- 
tions allowed  by  law  in    lieu  thereof. 
(30  Chas.  II.  St  2,  ss.  2,  5,  and  6 ;  SGeo. 
I.e.  6;  31  Geo.  III.  c.  32,  s.  20;  lOGeo. 
IV.  c.  7,8S.2,  4and23;  3  &  4  Wm.  IV. 
cc  49and  82;  1  &  2  Victc  77.)     Peers 
and  Members  of  Parliament  are  also 
liable  in  respect  of  the  latter  offence  to 
many  disabilities,  and  to  a  fine  of  500/. 
in  addition  to  the  penalties  consequent  on 
being  adjudged  Popish  recusants  convict 
The    repeal  of  the  four  first-mentioned 
offences    relating    to    the    EstabUshed 
Church,  is  recommended  by  the  Commis- 
sioners for  revising  and  consolidating  the 
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cnminal  lav.  (See  their  Report  on  poial- 
ties  and  disabilities  in  regard  to  religions 
opinioDB,  dated  30th  of  May,  1845.)  The 
Cnmmiagioiiers  also  leoommend  that  per- 
sons committiDg  the  two  last-mentioned 
ofiences  should  no  longer  be  adjudged 
and  sn&r  as  Polish  recnsanti  oonTict, 
bat  should  be  punished  in  a  more  direct 
manner ;  and  that  one  form  of  an  oath, 
snd  one  of  an  affirmation,  should  be  sul^ 
stituted  for  the  numerous  forms  of  the 
oaths  of  all^iance,  supremacy  and  abju- 
ration, and  the  modifications  thereof  now 
existing,  to  be  so  framed  that  the  same 
may  be  oiken  by  all  classes  of  her  Majesty's 
subjects  without  objectiou  on  religious 
gnmnds. 

The  whole  of  the  law,  written  as  well 
as  unwritten,  relating  to  the  definiticm 
and  punishment  of  the  abore  offences, 
that  is,  the  whole  Criminal  Law  of  Eng- 
land as  regards  indictable  crimes  and 
their  punishments,  has  been  collected  and 
reduced  into  one  body  by  the  Criminal 
Law  Commissioners  (see  their  7th  Re- 
port), and  is  thus  for  the  first  time  ren- 
dered acoearable  to  the  public  at  large. 
Before  this  reduction  the  Criminal  Law 
had  to  be  sought  fbr  in  an  immense  mass 
of  statutes,  reported  decisions,  records, 
ancient  and  modem,  and  text-books ;  and, 
on  that  account,  could  be  known  but  to 
the  few.  and  those  principally  engaged  in 
the  practice  or  administration  of  the  law. 
The  digest  so  prepared  by  the  Commis- 
siopers,  and  called  by  them  *  The  Act  of 
Crimes  and  Punishments,'  is  comprised 
in  twenty-four  chapters,  under  the  follow- 
ing heads- — 

1.  Preliminary  Declarations  and  En- 
actments. 

2.  Treason  and  other  Offences  against 
the  State. 

3.  Offences  agjunst  Religion  and  the 
Established  Church. 

4.  Offences  aguust  the  Executive 
Power,  generally. 

5.  Ofiences  against  the  Administration 
of  Justice. 

6.  Offences  against  the  Public  Peace. 

7.  Offences  relating  to  the  Coin,  and  to 
Bullion,  and  Gold  and  Silver  Plate. 

8.  Offences  relating  to  the  Public  Pro- 
peny^  Revenue  and  Funds. 


9.  Offences  against  the  Law  of  Mar- 
riage. 

10.  Offences  relating  to  Public  Records 
and  Registers. 

11.  Offences   against   Public   Morals 
and  Decency. 

12.  Ofiences  against  Public  Health. 

13.  Common  Nuisances. 

14.  Offences  relating  to  Trade,  Com- 
merce, and  Public  Ccnnmunication. 

1 5.  Homicide  and  other  offences  against 
the  person. 

16.  Libel. 

17.  Ofiienoes  agunst  the  Habitation. 

18.  Fraudulent  Appropriations. 

19.  Piracy  and  Ofiences  ccmnected  with 
the  Slave  Trade. 

20.  Malidous  Injuries  to  Property. 

21.  Forgeky  and  other  offences  con- 
nected therewith. 

22.  Illegal  Solicitations,  Conspiracies. 
Attempts  and  Repetitions  of  Offences. 

23.  Definitions  of  Terms  and  Expla- 


24.  Chapter  of  Penalties. 

Upon  the  subject  of  punishments,  the 
Commissioners  recommend  the  abolition 
of  forfeiture  as  an  incident  to  convictions 
for  treason  or  felony ;  are  inclined  to  re- 
ject whipping  as  a  mode  of  punishment, 
except  in  the  case  of  dischargmg  or  aim- 
ing fire-arms,  &c  at  the  queen  (5  &  6 
Vict  c  51,  s.  2),  in  which  it  has  lately 
been  imposed  by  the  legislature  as  con- 
stituting a  sifi;nal  mark  of  ignominy; 
propose  that  three,  or  at  the  utmost  foor, 
years  should  be  the  longest  term  of  im- 
prisonment to  be  inflicted  for  any  offence, 
whether  treason,  felony,  or  misdemeanor, 
in  cases  where  imprisonment  forms  the 
whole  or  part  of  the  punishment;  and 
suggest  a  scale  of  penalties,  ccmsisting  of 
forty-five  dasses,  to  be  substituted  for  the 
numerous  punishments  contained  in  the 
above  statement. — This  scale  might  be 
much  farther  reduced  but  for  the  special 
nature  of  some  offences,  and  if  the  recom- 
mendations of  the  Commissioners  should 
be  adopted.  At  present  it  is  extremely 
difiioult  in  some  instances  to  determine 
what  punishment  an  offence  is  liable  to. 

It  mav  be  expected  that  at  no  distant 
period  the  *  Act  of  Crimes  and  Punish- 
ments/ subject  to  such  omissions  as  ar^ 
recommended  by  the  Commissionem,  vrx\\ 
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become  the  law  of  the  land.  A  hill  em- 
bodying its  proyifioQ0  was  introdooed  last 
year  in  the  House  of  Lords  by  Lord 
Brougham,  was  read  a  seoood  time,  and 
went  into  committee  pro  formd ;  bat  was 
nltimately  withdrawn  at  the  instance  of 
the  Lora  Chancellor,  who  undertook  to 
issue  a  commission  for  the  purpoae  of 
reyising  it,  that  duty  beug  too  laborious 
for  any  goremment  to  grapple  with,  and 
if  their  report  should  be  fkvourable  to  its 
adoption,  to  found  one  or  more  govern- 
ment measures  upon  it,  as  should  be 
thought  most  expedient.  A  commission 
f  the  one  whose  Keport  on  penalties  and 
oisabilities  in  regard  to  religious  opinions 
has  been  seTerai  times  alluded  to  in  the 
foregoing  statement)  was  accordingly  ap- 
pointed for  this,  amongst  other  purposes, 
on  the  22nd  of  February  of  the  present 
year  (1845).  Since  then,  the  members  of 
the  old  commission  (who  also  form  part 
of  the  new  one)  have  made  a  Report  con- 
taining a  di(^t  of  the  law  of  procedure 
as  regards  indictable  offences,  (a  most 
difficult  and  laborious  undertaking,)  and 
this  also  is  to  be  revised  by  the  new  oom- 
mission,  and  if  passed  into  a  law  would 
be  a  work  of  inestimable  value. 

Besides  the  *  Act  of  Crimes  and  Punish- 
ments '  and  the  Digest  of  the  Law  of  Pro- 
cedure, several  other  most  important 
Reports  emanated  from  the  original  Cri- 
minal Law  Commission.  It  was  upon 
their  recommendation  that  the  Acts  of  the 
1st  year  of  her  present  Majesty's  reign, 
repealing  the  punishment  of  death  in  the 
case  of  between  thirty  and  forty  crimes, 
were  founded.  It  was  a  Report  of  theirs 
which  mainly  contributed  to  the  alterar 
lion  of  that  harsh  and  inconsistent  rule 
of  our  law  which  denied  a  prisoner  his 
full  defence  by  counsel  upon  a  charge  of 
folony.  They  also  made  a  very  elalwrate 
and  valuable  Report  upon  tl»e  Consoli- 
dation of  the  General  Statute  Law,  and  a 
Report  upon  the  subject  of  Juvenile  Of- 
fenders—in all,  the  number  of  Reports 
which  issued  from  the  Commission  be- 
tween the  period  of  its  first  appointment 
in  1823  and  its  termination  in  the  pre- 
sent year  (1845)»  was  Eight 

Procedure. 

Where  any  of  the  before-mentioned 


crimes   has   been    or    is  suspected  to 
have  been  oommitted,  the  ordinary  mode 
of  bringing  the  accused  to  josdce  it 
as  follows: — Unless  he  surrender  him- 
self, he  is,  in  the  first  place,  to  be  sum- 
moned by  some  magistrate,  having  juris- 
diction, to  appear  before  him,  or,  as  is 
more  generaJly  the  case,  a  warrant  for 
his  apprehensioo  is  to  be  procured  from 
some  such  magistrate.    In  order  to  the 
iasninff  of  a  summons  or  warrant  there 
must  be  an  information  laid  on  oath : 
the  former  may  be  directed  either  to  the 
accused  himself,  or  to  some  other  penon 
who  is  to  summon  him  to  appear;  the 
latter  to  any  constable  or  other  person 
whom  the  magistrate  pleases,  and  most 
siffnify  the  party  to  be  arrested  and  the 
o&noe  which  is  the  cause  of  his  arrest 
After  a  summons  duly  issued  and  served 
upon  the  accused,  he  is  to  appear  accord- 
ing to  its  directions,  or  in  de&ult  the 
magistrate  may  issue  his  warrant  to  w- 
prebend  him.      After  a  warrant  duly 
granted,  whether  a  summons  has  been 
previously  issued  or  not,  the  person  to 
whom  it  is  directed    is  to  proceed  to 
arrest  the  accused  (and  if  for  treason, 
felony,  or  breach  of  the  peace,  ma  v  do  so 
on  any  day,  and  at  any  time  of  tne  day 
or  night),  and  to  take  him  to  gaol  or 
before  some  magistrate  having  jurisdic- 
tion, according  to  the  import  of  the  war- 
rant, and  that  without  any  unnecessary 
delay.    It  is  also  lawful  for  a  constable 
or  private  person  who  sees  a  folony  com- 
mitted, or  attempted  to  be  committed,  or 
a  dangerous  wound  given,  to  arrest  the 
offen<ur,  without  warrant ;  also  any  per- 
son  whom    he    reasonably  suspects  of 
having  committed  a  felony  which  has 
actually  been    committed,  and   persons 
found  committing  thefts  or  malicious  in- 
juries to  property  and  some  other  offences. 
A  constable  may  also,  without  warrant, 
arrest  on  a  reasonable  charge  made  of  a 
felony  committed  or   dangerous  wound 
given,  although  it  afterwards  appear  that 
none  such  had  been  actually  committed 
or  given ;  also  for  a  breach  of  the  peace 
committed  in  his  view;  but  (except  in 
the  case  of  one  of  the  metropolitan  police, 
who  may  under  certain  circumstances  do 
so  upon  a  charge  made  of  an  aggravated 
I  assault  (see  2  ft  3  Vict  c.  47),  not  for 
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one  eonumtted  oat  of  hU  view.  Justices 
of  the  peace,  sherifis,  eoronen,  and  all 
otber  peace  officers,  have,  it  woald  ap- 
pear, the  like  power  to  arrest  as  con- 
stablei.  Where  a  par^r  is  arrested 
vitfaoDt  warrant,  he  must  be  taken  before 
a  magistFate  within  a  reasonable  time. 

On  surrendering  himself^  or  appearing 
in  obeiience  to  a  sommons,  or  being 
bnmght  before  a  justice  of  the  peace 
imder  a  warrant,  the  justice  is  to  proceed 
to  take  the  examination  of  the  accused 
and  the  information  on  oath  of  tiiiose  who 
know  the  focts  and  circamstances  of  the 
case,  and  is  to  pat  so  much  thereof  as  is 
material  into  writing.  If  a  mrimd  facie 
case  be  made  out,  the  justice  is  to  commit 
htm  to  prison  (unless  he  be  entitied  to  be 
discharged  on  bul).  If  it  appear  that  no 
crime  has  been  committed,  or  that,  if 
committed,  the  accused  is  innocent,  he  is 
to  disdiarge  hinu  Unless  it  be  prohibited 
by  act  of  parliament,  tiie  accused  ought 
to  be  admitted  to  bail  in  the  case  of  all 
nuriemeanoia.  Where  the  charge  is  one 
of  fdony,  and  the  accused  is  brought 
before  a  single  justice  of  the  peace,  if  the 
eridenee  be  neither  sufficient  to  ruse  a 
presumption  of  guilt,  nor  to  war- 
le  dismissal  of  tl^  charge,  the  ao- 
eosed  is  to  be  detained  until  the  case  be 
taken  before  two  justices  at  the  least,  who 
in  such  case  may  admit  him  to  bail  (7 
Geo.  17.  c  64,  s.  1),  and,  if  one  of  them 
has  signed  the  warrant  of  commitment, 
may  admit  him  to  bail,  although  he  con- 
fosB  the  matter  laid  to  his  charge,  or  such 
charge  do  not  appear  to  be  groundless,  or 
tiie  drcumstances  be  such  as  to  raise  a 
presomption  of  guilt  (5  &  6  Wm.  IV.  c 
33,  a.  3).  If  the  accined  be  brought  be- 
fore two  justices  in  the  first  instance,  they 
have  the  like  power  to  bail  him.  Where 
a  party  is  committed  or  bailed  for  an^ 
omnoe,  the  justice  may  bind  by  reoogni- 
zanoe  all  perKms  who  know  or  declare 
anything  material  touching  it,  to  api)ear 
and  prosecute,  or  give  evidence  against 
him.  When  held  to  bail  or  conmiitted 
to  prison,  the  accused  is  entitied  to  have 
ddlvered  to  him,  on  demand,  co^nes  of  the 
examinations  of  the  witnesses  upon  whose 
defKsstions  he  is  so  bailed  or  committed, 
on  payment  of  a  reasonable  sum  not  ex- 
ceeouig  1^.  for  each  foUo  of  90  words. 


If,  however,  such  demand  be  not  made 
before  the  day  appointed  for  the  com- 
mencement of  the  assizes  or  sessions  at 
which  the  accused  is  to  be  tried,  he  is  not 
entitied  to  such  copies  unless  the  court  be 
of  opinion  that  the  same  may  be  delivered 
without  delay  or  inconvenience  to  the 
trial  re  &  7  Wm.  IV.  c.  114,  s.  3). 

Before  a  prisoner  can  be  put  upon  his 
trial  for  any  treason  or  folony,  it  is  neces- 
sary that  a  bill  of  indictment  should  be 
found  against  him  by  a  grand  jury  duly 
returned  before  some  court  which  has 
jurisdiction  to  try  parties  for  crimes  by 
meam  of  a  petty  jurv ;  or  in  the  case  of 
murder  or  manslaughter,  he  may  be  tried 
upon  the  coroner's  inquimtion.  Where 
the  offence  with  which  ne  is  charged  is  a 
misdemeanor,  he  may  be  tried  either 
upon  a  bill  of  indictment  found,  as  in  the 
case  of  treason  or  felony,  or  upon  a  crimi- 
nal information  filed  against  him  in  the 
name  of  the  ^ueen.  For  a  pncmunire,  he 
is  to  be  first  mdi^ted  as  in  other  cases,  or 
may  be  proceeded  against  in  the  peculiar 
manner  pointed  out  by  16  Rich.  11.  c. 
5,  commonly  called  the  Statute  of  Pre- 
munire.  This  latter  mode  may,  however, 
be  regarded  as  obsolete. 

A  bill  of  in^ctment  is  an  accusation  at 
the  suit  of  the  Crown,  and  being  for  the 
public  benefit  and  security,  may  generally 
be  preferred  by  any  person ;  but  it  is  not 
uscul  for  parties  to  mterfore  unless  they 
are  indiviaually  aggrieved  bv  the  offence, 
or  fill  some  office  which  renders  it  pecu- 
liarly incumbent  on  them  to  bring  the 
offender  to  justice.  [Imdictment.j  So 
soon  as  the  nand  jury  have  presented 
the  bill  of  inoictment  in  court,  indorsed 
**  a  true  bill,"  the  indictment  is  complete. 
If  the  grand  jury  find  no  true  bill,  the 
accused,  where  in  custody,  is  to  be  at 
once  set  at  large,  without  the  payment  of 
any  foes  on  account  of  such  discharge  (14 
Geo.  in.  c  20;  55  Geo.  IIL  c.  50;  8 
&  9  Viet  c.  114).  An  indictment  may 
also  be  framed  upon  the  presentment  by 
a  grand  jury,  of  their  own  knowledge 
th^  an  offience  has  been  committed ;  but 
this  mode  of  prosecution  is  seldom 
adopted.  For  fhrther  particulars  relating 
to  Grand  Juries  see  Jury. 

A  criminal  information  in  the  name  of 
the  Queen  is  a  suggestion  filed  on  record 
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by  the  attornej-general  or  by  the  queen's 
ooroiier  or  master  of  the  Crown  OAoe, 
in  the  ooort  of  Queen's  Bench,  that  a  mis- 
demeanor has  been  committed  by  an  al- 
leged offender.  The  attomey-fleneral, 
or,  during  yacancy  in  that  office,  Uie  soli- 
dtor-genoral,  may  at  his  discretion  file  a 
criminal  information.  In  sll  other  cases 
it  is  in  the  discretion  of  the  court  <^ 
Queen's  Bench  to  grant  or  refbse  leave 
to  file  such  informations,  and  such  leave 
will  only  be  granted  on  motion  nnde, 
grounded  on  proper  affidavits,  and  in  re- 
spect of  misdemeanors  of  such  magnitude 
or  under  such  circumstances  as  in  the 
ofNuion  of  the  court  call  for  its  interfer- 
ence. After  an  information  is  filed,  all 
the  subsequent  proceedings  are  in  general 
the  same  as  after  an  indictment  found  for 
a  misdemeanor. 

Persons  committed  for  treason  or 
folony  who  move  in  open  court  the  first 
week  of  the  term,  or  first  day  of  the 
sessions  of  oyer  and  terminer  or  gaol 
delivery,  to  be  brought  to  trial,  may,  if 
not  indicted  some  time  in  the  next  term 
or  session  after  their  commitment,  be 
bailed  by  the  judges  of  the  Queen's  Bench 
or  justices  of  oyer  and  terminer  or  gaol 
delivery,  unless  it  vpgear  that  the  wit- 
nesses for  the  Crown  could  not  be  pro- 
duced the  same  term  or  sessions;  and  if 
not  indicted  and  tried  the  seccmd  term  or 
sessions  after  their  commitment,  or  if  ao- 
quitted  upon  their  trial,  shall  be  dis- 
charged from  imprisonment  (31  Car.  IL 
c.  2,s.  7).  [Habeas  Corpus  Act.j] 

When  the  indictment  is  found,  m  cases 
of  felony,  the  accused  is  bound  to  plead 
and  try  tnstoa^er,  and,  if  in  custody,  is  to 
be  brought  to  the  bar  and  arraigned 
(which  is  the  legal  term  for  calling  on  a 
prisoner  to  answer  to  a  charge  of  an  mdict- 
able  offence)  as  soon  as  oonv^ent  after 
such  indictment  is  found;  but  in  all 
cases  of  treason,  except  where  the  overt 
act  is  the  assassination  of  the  queen, 
the  endangering  of  her  life  or  per- 
son, or  any  attempt  to  injure  her  person 
(39  &  40  Gea  III.  c.  93;  5  &  6  Vict  c 
51),  and  except  the  forgery  of  the  great 
and  other  royal  seals  (7  &  8  Wm.  III.  c. 
3.  s.  13),  the  accused  is  to  have  a  true 
copy  of  the  indictment  delivered  to  him 
ten  days  at  the  least  before  he  is  ar- 


raigned, and,  at  the  Mome  tttne,  a  list  of 
the  witnesses  to  be  produced  against  him, 
and  if  indicted  in  any  other  court  than  the 
Queen's  Bench,  alistof  the  petit  jury ;  bat 
if  indicted  in  the  Queen's  Bench,  the  list 
of  the  petit  jury  maj  be  delivered  to  him 
at  any  time  after  his  arraignment,  so  as 
it  be  delivered  ten  days  before  the  day  of 
trial  (7  &  8  Wm.  III.  c  3,  s.  1 ;  7  Anne, 
c  21,  s.  11 ;  6  Geo.  IV.  c  .'^),  s.  31).  If 
the  accused  plead,  however,  without  claim- 
ing or  havinff  had  delivered  to  him  such 
copy  or  lists,  he  will  be  considered  to  have 
waived  any  objection  on  account  of  such 
non-delivery.  In  cases  of  misdemeanor, 
the  accused  is  not  bound  to  plead  and  tx^ 
at  the  session  at  which  the  indictment  is 
found,  unless  he  has  been  in  custody  or 
out  on  bail  to  appear  to  answer  for  the 
offence  with  which  he  is  charged,  twenty 
days,  at  the  least,  before  such  session  (60 
Gea  III.  &  1  Gea  IV.  c.  4,  a.  3),  but 
may  traverse  the  indictment,  that  is,  posl- 

Etne  its  determination  to  the  next  sesdon. 
e  must  usually,  however,  before  he  wiU 
be  allowed  to  do  so»  appear  personally  in 
court  (except   in    the  Queen's    Bench, 
where  he  may  appear  by  attorney)  and 
plead.     A  party  indicted  for  a  misde- 
meanor, not  having  been   in    custody 
nor  out  on  bail,  twenty  days  before  the 
session  at  which  he  is  so  indicted,  may 
also,  at  the  subsequent  session,  traverse 
to    the   one  following,  unless    he    hss 
been  in  custody  or  out  on  bail  or  has 
received  notice  of  such  indictment,  twenty 
days  before  such  subsequent  session  (60 
Geo.  III.  &  1  Gea  IV.  c.  4,  s.  5).     If  the 
accused,  whether  in  case  of  felony  or  mis- 
demeanor, be  not  in  custody  nor  on  bail 
when^  the  indictment  is  found,  or,  being 
on  bail,  make  deikult,  his  appearance  may 
be  compelled  by  process  or  by  a  bench 
warrant;  and  he  may  be  prosecuted  to 
outlawry.  [Outlawbt.]  No  fee  is  to  be 
demanded  or  taken  from  persons  charged 
with  or  indicted  for  felony  or  misde- 
meanor, or  as  an  accessory  to  felony,  for 
their  appearance  to  the  inuctment  or  in- 
formation, or  for  allowing  them  to  plead, 
or  for  recordinjg  their  appearance  or  plea, 
or  for  discharging  any  reoogaicaiioe  taken 
from  such  persons,  or  any  sureties  for 
them  (8  &  9  Vict  c  114,  s.  1.) 
In  cases  of  treason,  Uie  accoaed  is  en- 
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dtied,  on  tpplication  to  the  conrt,  to  baTe 
two  comiel  assigned  him,  who  maj  have 
free  aooes  to  him  at  all  seasonable  hours 
(7&8Wm.ni.c3,s.l).  Thecourtmay 
abo,  if  it  think  fit,  upon  the  accused's 
mking  affidavit  that  he  is  not  worth  5l. 
beyood  his  wearing  apparel,  allow  him  to 
deftnd  in  forma,  pauperis;  in  which  case 
neither  the  officers  of  &e  court,  nor  those 
who  are  assigned  to  conduct  his  cause, 
mar  take  any  fees. 

The  prtsooer,  n^  being  arrugned  or 
efaargeJ  with  the  indictment,  in  cases  of 
felony  or  misdemeanor,  may  either  con- 
fess the  chaise  to  be  true,  in  which  event 
SBch  ooofession  is  to  be  recorded  and 
judgment  awarded  according  to  law,  or 
may  plead  to  the  indictment  or  demur. 
By  pleading,  he  puts  in  issue  the  fiicts  of 
die  charge ;  by  demorrinff,  he  admits  the 
fectB,  bat  contends  that  they  amount  to 
ao  offienoe  indictable  by  law ;  as  if  a  man 
were  indicted  for  feloniously  stealing 
game,  without  alleging  that  it  was  tame  or 
confined ;  in  which  case,  upon  demurrer, 
he  most  be  dischaived.  After  demurrer, 
in  caaes  of  felony,  £cided  against  the  pri- 
soner, he  is  at  liberty  to  plead  over  **  not 
guilty  ^  but,  in  cases  of  misdemeanor, 
the  judgment  for  the  Crown  is  final,  for  it 
operates  as  if  the  prisoner  had  been  con- 
victed by  a  Jury.  In  either  case,  if  the 
demurrer  be  decided  for  the  prisoner,  the 
judgment  is  that  he  be  dismissed  and  dis- 
charged. 

The  pleas  which  may  be  pleaded  by  a 
prisoner  are  either  to  the  jurisdiction  of 
the  ooort,  and  these  must  be  pleaded  be- 
fore any  other  plea,  or  in  abatement  (for 
the  omission  of  his  addition  under  the 
stuute  of  additions,  or  for  misnaming 
him)  or  in  bar;  and  pleas  in  bar  are 
other  qwcial  pleas  or  the  general  issue. 
Special  pleas  may  allege  a  previous  ac- 
quittU,  conviction  or  attainder  of  the 
same  offimoe,  or  a  pardon  [Parooit]  ;  and, 
in  the  case  of  prosecutions  for  the  non-re- 
pair of  highways  or  bridges,  the  liability, 
if  denied  by  the  defendant,  of  the  party 
who  n  liable  Ibr  the  repair  of  the  same. 

The  general  issue,  or  "  Not  Guilty." 
whieh  is  tiie  plea  employed  in  the  infi- 
nitely greatest  numbo'  of  cases,  puts  in 
issue  the  whole  question  of  the  accused's 
gnih  or  inooceooe  of  the  charge  in  all  its 


bearings ;  and  not  only  casts  on  the  pro- 
secutor the  burden  of  making  out  every 
part  of  his  charge,  but  entitles  the  ac- 
cused to  give  in  evidence  every  possible 
ground  of  justification  or  excuse  which 
can  form  an  answer  to  the  indictment. 

No  advantage  can  now  be  obtained  bv  a 
plea  in  abatement  as  by  the  7  Geo.  IV. 
c.  64,  s.  19,  the  court  ma]r,  upon  such 
plea,  immediately  cause  the  indictment  to 
be  amended,  and  call  upon  the  party  to 
plead  to  it  so  amended,  as  if  no  such  plea 
nad  been  pleaded.  In  cases  of  felony,  if 
a  special  plea  be  fbund  for  the  Crown,  the 
prisoner  may  plead  over  "  Not  Guilty ;" 
but,  in  cases  of  misdemeanor,  the  judg- 
ment for  the  Crown  is  final.  In  either 
case,  if  it  be  found  fbr  the  prisoner,  he  is 
to  be  dismissed. 

If,  instead  of  pleading,  the  prisoner 
stand  mute  of  malice,  or  will  not  answer 
directiy  to  the  indictment,  the  court  may 
order  a  plea  of  "  Not  guilty  "  to  be  en- 
tered on  his  behalf;  and  such  plea  will 
have  the  same  efiect  as  if  it  had  been  ac- 
tually pleaded  by  him  (7  &  8  Geo.  IV.  c 
28,  s.  2).  But  if  a  doubt  arise  whether 
he  be  mute  of  malice  or  dumb,  a  jurr  is 
to  be  impannelled  to  try  the  fact,  and,  if 
the  latter  be  found,  the  court  will  use 
means  to  make  the  prisoner  understand 
what  is  required  of  him ;  but  if  this  be 
impossible,  will  direct  a  plea  of  **'Sot 
gmlty"  to  be  entered  and  the  trial  to  pro- 
ceed. Should  he  upon  arraignment  be 
fbund  to  be  insane  by  a  jury  impannelled 
fbr  the  purpose,  under  the  provisions  of 
the  39  &  40  Geo.  III.  c.  94,  so  that  he 
cannot  be  tried,  the  court  may  order  such 
finding  to  be  recorded  and  the  prisoner  to 
be  kept  in  strict  custody  until  her  Ma- 


's  pleasure  be  known. 


hen,  however,  the  plea  of  **Not 
ity  "  has  been  pleaded,  the  trial  is  Jo 
had  before  some  court  having  juris- 
diction, bv  twelve  jurors,  generally  of  the 
county  where  the  fact  is  alleged  in  the 
indictment  to  have  been  committed,  called 
a  petit  jury,  by  way  of  distinction  firmn 
the  grand  jury.  The  ordinary  courts 
having  jurisdiction  to  try  indictable  of- 
fences are  the  Queen's  Bench,  Courts  of 
Oyer  and  Terminer,  Gaol  Delivery,  and 
Quarter-Sessions,  Borough  Courts  and  the 
superior  Criminal  Courts  of  the  Counties 
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Aft  »  ry.t't^ift!^  wmi- 
U0t   pan  mi  sue  Crvm%  «r  the 

•  JrsT.     It  MBT  fte5%   ae  c*- 

f^AJf'L^  i.  €.  ai  caa^jisLc:^  ae 
i^o^iac  lay  mine. 
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r  ouiy  ia  eaMS  id  ic^mj^  m  a  d^^ 
r  feacare  berveea  tnatcsH  aad 
wjMa  tvciw  jaruii  ant  pn^ 
1  free  froB  cvArpbroB,  and  krt«>  btca 
ar«  if  i^m^a%,  M-jfrnriaaa.  or 
r  fienoaB  vbo  haw  beca 
QMlben  <ir  Uunra^  kive  aiade  tbcir 
■f^ieia  affraaiMB,  s&  cater  of  treaaan  or 
Uymj,  v^  awd  trsij  to  trya&d  troe  drii- 
▼«raaioe  aniur  uetvtfta  dbe  qneca  aad  ti» 
prMMMT  «JiM«i  tk«7  have  in  cfaane,  aad 
m  «M«»  «f  MMKfeaMsnor  veil  and  tnlj 
UfirfHnk  'mm%  ykatA  Utvcca  the  queta 
Mid  lft«t  d^brftdaid,  iJMr  caae,  vfaere  eomw 
utii  m  fU^ti*>A  it0t  Umt  prwecotBoii,  is  to  be 
«fi(«iM4  t/f  MML,  or  if  two  or  more  ooaniel 
mn  fn!UuM4^  hf  um  lading  one,  aeeofd- 
ijk^  to  km  iMrtrvctMoa,  luleai  the  caae  ii 
•o  pifain  mwAy>  require  aoj  ■nremewt 
The  eoaaael  for  the  proKcotioii  ought, 
bowerer,  to  eQnfine  biimelf  lo  tar  aaooa- 
dUe  to  a  tinple  ttatement  of  |be  iaeti 
whidi  be  expects  to  prore,  and  to  abstain 
from  any  appeal  to  the  passioDs  of  the 
Jury,  more  particolarl  j  in  cases  where  the 
prisouer  hasnocoonsel.  After  the  opei»- 
m^orwberenocoonsel  is  engaged  for  the 
posecatiou,  immediately  after  the  swear- 
ing of  the  jury,  the  examination  of  the 
witnesses  on  behalf  of  the  Crown  oom- 


ta^Aet 
wtotfae 
«f  f  4  l.'Wm.  UL  c:  SS, 
hemfrrr.  rMtrt  ■■■  be  two  aiintsstSw  In 


m  t^  tise 
even  if  there  be  no  other  proof  that 
the  erne  with  which  he  is  char^ged 
has  been  ff— itird,  for  the  joiy  to 
coarvia  apoa.  if  they  beGeve  it  to  be 
trwc    Axid  the  sagW  ■an^ported  tasti- 

cepc  where  two  witnesses  are  rN{Bir<ed\ 
if  the  jwy  bdieie  his  stofj;  hot  it  » 
anal  in  soch  cases  for  the  eomt  to  direct 
the  aoqoittal  of  the  prisoner.  If^  how- 
ever, the  aeeomplJoe  be  corroborated  by 
ansospkions  eridcnee  as  to  soch  parts  of 
his  trstinMMiy  as  show  that  bis  story  has 
not  been  fobricaied,  die  court  wul  not 
interfere. 

There  are  four  kinds  of  proof  by  vhich 
criminal  diarges  may  be  snstsined :  lst» 
poaiiive^  as  by  the  direct  testimony  of  a 
witness  who  saw  the  tact;  2ndly»  cir^ 
cwmttamtiaif  when  a  nnmber  of  fiicis  are 
presented  which  are  ineoosisfeent  with 
an^  other  hypodieas  than  that  of  the 
pnsoner^s  gult ;  3rdly,  praumpiioe,  as 
when  the  possession  of  a  stokn  article 
casts  on  the  prisoner  the  burden  of  show- 
ing how  he  obtained  it;  4thlyy  cois- 
/esnoffo^  where  the  prisoner  makiem    a 
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of  his  guilt  w 
alrad J  mentioiied.  The  geDenl  roles 
of  endenoe  in  erimuml  proceedingB  are 
the  fame  as  those  which  are  i4[>pUo£le  in 
dvi]  cases.  [Eyii>kmce.]  A  husband  or 
vife,  howerer,  may  be  a  witness  for  and 
a^jaiDit  each  other  upon  a  charge  of 
criminal  violenoe  done  b j  either  to  the 
pmn  of  the  other,  contrary  to  the  rule 
Uk  OTil  casesi  which  excludes  the  testi- 
monj  of  hosband  and  wife  for  or  against 
each  other.  The  prosecutor  also,  not- 
vitfastanding  his  connexion  with  the  pxo- 
oeedinga  against  the  prisoner,  is  a  com- 
petent witnefls  in  support  of  the  charge, 
for  such  proceedings  are  carried  on  in  uie 
name  of  the  crown,  and  the  prosecutor 
has,aeeordmg  to  l^gal  construction,  no 
direct  interest  in  the  result 

After  the  examination  of  each  witness, 
be  may  be  cross-examined  on  behalf  of 
the  prisoner,  who  is  entitled  at  the  time  of 
the  trial  to  inspect,  without  fee  or  reward, 
tU  d^ositicms,  or  copies  thereof,  which 
hne  been  taken  against  him  and  returned 
mto  court.  (6  &  7  Wm.  IV.  c.  114, 
&  4.)  When  the  cross-examination  is 
finished,  the  coansel  by  whom  the  witness 
vas  called  ia  entitled  to  re-examine  him 
for  the  purpose  of  explaining  any  matters 
toadied  upon  or  referred  to  in  uie  cross- 
eiaminatioD,  into  which  confusion  may 
have  been  introduced  by  the  questions  on 
the  prisoner's  behalf,  llie  court  may  also 
pat  any  qpeg&otm  it  thinks  proper  to  the 
witnesses,  and  finr  this  purpose  majr  recall 
a  witness  at  any  stue  of  die  inqmry. 

When  the  case  for  the  proeecuuon  is 
dosed,  the  prisoner  or  his  counsel  (who 
has,  ainoe  the  paaaing  of  the  6  &  7 
Wm.  IV.  c  114,  the  same  ri^ht  to  ad- 
dreas  the  jury  on  the  menti  of  the 
ease  in  felony  as  he  previously  had 
in  treason  and  misdemeanor)  is  entitled 
to  address  the  jury,  and  in  so  doing  to 
comment  on  the  entire  case  for  the  pro- 
seeotiQn;  and  if  he  intends  to  adduce 
evidence,  may  open  that  evidence  with 
any  particulara  he  may  think  proper. 
After  the  prisoner  or  his  counsel  has 
finished  his  address,  die  witnesses  for  the 
defence  are  to  be  sworn,  and  their  evi- 
dence gone  into.  The  accused  is  alwajrs 
allowed  to  call  witnesses  to  speak  to  his 
$a€ral  chaiader,  as  being  inconsistent 

▼OL.U. 


with  the  imputed  offence,  and  it  u  for 
the  jury  to  eatimate  the  value  of  such 
evidence. 

When  the  prisoner's  evidence  is  closed, 
witnesses  may  be  called  on  behalf  of 
the  prosecution  to  give  specific  contra- 
dictions to  the  denials  by  the  prisoner's 
witnesses  on  cross-examination,  and  ge- 
nerally to  ^ve  any  evidence  in  reply 
which  is  strictly  applicable  to  the  defence 
and  which  could  form  no  part  of  the 
original  case.  Where  such  evidence  is 
given,  the  prisoner  or  his  counsel  has  a 
right  to  address  the  jury  on  it  before  the 
general  reply  for  the  prosecution. 

When  the  defence  u  ended,  the  counsel 
for  the  prosecution,  in  all  cases  where 
witnesses  have  been  called  on  behalf  of  the 
accused,  is  entitled  to  reply  on  the  entire 
case  and  on  all  the  observations  made  by 
the  other  side  during  its  progress.  After 
the  case  on  both  sides  is  closed,  the  court 
sums  up  the  evidence,  and  in  so  doing 
directs  the  attention  of  the  juiy  to  the 
precise  issue  they  have  to  trv,  and  applies 
the  evidence  to  that  issue.  Upon  the  trial 
of  a  person  for  a  non-capital  felony  com- 
mitted after  a  previous  conviction  for 
felony,  the  jury  is  not  to  be  charged  to 
inquire  concerning  such  previous  oonvio- 
tion,  until  they  nave  inquired  concern- 
ing such  subsequent  felony  and  have  found 
such  peraon  guilty  of  the  aame;  and 
where  such  previous  conviction  is  stated 
in  the  indictment,  the  reading  of  such 
conviction  to  the  jury  is  to  be  deferred 
until  after  such  finding.  Where,  how- 
ever, such  person  gives  evidence  of  good 
character,  the  prosecutor  may  in  answer 
thereto  give  evidence  of  such  previous 
conviction,  before  such  finding,  and  the 
jury  may  in<^iura  concerning  such  pre- 
vious conviction  at  the  same  time  that 
they  inquire  concerning  the  subsequent 
felony.  (6  &  7  Wm.  IV.  c.  111.)  The 
summing  up  being  concluded,  tibe  jury 
proceed  to  consider  of  their  verdict  If, 
on  consultation  in  the  jui^-box,  they 
are  not  able  to  agree  withm  a  conve- 
nient time,  they  retire,  and  a  bailiff  is 
sworn  to  keep  them  together  without 
meat,  drink,  fire,  or  eandle  till  they  are 
agreed.  This  rule,  however,  has  been 
relaxed  in  modem  times.  In  cases  of 
misdemeanor,  where  the  trial  lasts  inor* 
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than  one  day,  the  ooait  will  ^erally 
allow  the  jarors  to  return  to  their  homeB, 
the  jury  engaging  to  allow  no  one  to 
speak  to  them  on  the  aubject  of  the 
trial.  But  in  cases  of  treason  or  felony, 
the  course  has  been  to  permit  them  to 
retire  in  a  body  to  some  taTem,  where 
accommodation  is  {provided  for  them  by 
ihe  sheriff  and  his  offioers,  who  are 
sworn  to  keep  them  together,  and  nei- 
ther to  qieak  to  them  themseWes  nor 
to  snffer  any  other  person  to  speak  to 
them  touching  any  matter  relating  to  the 
trial. 

When  the  jury  hare  agreed  upon  their 
verdict,  they  signify  that  they  are  ready 
to  deliver  it ;  and  on  returning  into  court 
for  that  purpose,  their  names  must  be 
called  over,  and  all  twelve  must  be  within 
hearinff  when  it  is  given.  The  foreman 
of  the  jury  is  the  person  who  is  to  deliver 
the  verdict ;  and  in  cases  of  treason  or 
felony,  it  can  only  be  received  in  open 
court  and  in  the  presence  of  the  prisoner : 
in  cases  of  misdemeanor  it  may  be  othei^ 
wise.  The  verdict  may  be  either  **  guilty" 
or  '*  not  guilty,''  or  may  be  a  special  one ; 
and  may  be  **  guilty  "  upon  one  count  of 
an  indictment,  and  "not  guilty"  upon 
others ;  or  may  be  **  guilty*'  as  to  part  of 
a  count,  and  ^  not  (^ty**  as  to  the  re- 
mainder, where  an  ofifence  is  charged 
which  includes  a  lesser  crime  of  the  same 
degree,  and  the  latter  only  is  proved ;  as 
where  murder  is  charged,  and  the  proof 
is  of  manslaughter :  and  since  the  passing 
of  7  Wm.  IV.  &  1  Vict  c  85,  s.  11, 
before  referred  to,  the  jury  may  find 
guilty  of  an  assault,  where  one  is  included 
in  thie  felony  charged,  and  acquit  of  the 
felony,  although  an  assault  is  a  mis- 
demeanor only.  A  special  verdict  is  the 
finding  of  all  the  facts  specially,  where 
the  jury  doubt  whether  they  constitute  the 
offence  in  the  indictment,  and  leaves  the 
court  to  give  judgment  according  to  the 
le^  effect  of  the  facts  so  found. 

Where  upon  the  trial  evidence  is  given 
of  insanity  at  the  time  of  committing  the 
offence  charsed,  and  the  jury  acquit,  they 
are  required  to  find  specially  whether 
the  accused  was  insane  at  the  time 
of  the  copimission  of  the  offence,  and 
whether  he  was  acquitted  on  that  account ; 
and  if  they  find  'm  the  affirmative,  the 


oonrt  is  to  order  him  to  be  detained  till 
the  queen's  pleasure  be  known ;  and  she 
may  give  such  order  for  his  safe  custody 
during  her  pleasure  as  she  may  think  fit 
(39  &  40  Geo.  III.  c  94,  s.  1 ;  3  &  4 
Vict  c  54,  a.  3.)  On  a  verdict  of  ac- 
quittal, or  where  he  is  discharged  by  pro- 
clamation for  want  of  prosecution,  the 
prisoner  is  to  be  immediately  set  at  large 
m  op^  court,  without  the  payment  of  any 
fees  in  respect  of  such  discharge.  (14 
Geo.  III.  c  20 ;  55  Geo.  III.  c  50 ;  8  A  9 
Victc.  114.) 

When  a  verdict  of  guilty  has  been  re- 
tamed  against  a  prisoner,  the  court  ex- 
cept in  the  case  of  prosecutions  pending 
in   the   Queen's    Bench,  may   proceed 
at  once  to  pass  sentence  upon  him,  unless 
he  allege  some  matter  or  thins    suffi- 
cient in  law  to  arrest  or  bar  judgment 
In  prosecutions  pending  in  the  Queen's 
Beneh,  however,  the  prisoner  is  allowed 
fbnr  days  for  moving  in  arrest  of  judg- 
ment ;  or,  in  cases  of  misdemeanor,  for  a 
.  new  trial  or  writ  of  venire  faeiat  de  novo. 
Also  where  the  trial  at  any  sittings  or 
assises  is  upon  a  record  of  the  Queen's 
Bendi,  the  judge  before  whom  the  verdict 
is  taken  may,  under  II  Geo.  IV.  &   i 
Wm.  IV.  c  70,  s.  9  (except  where  the 
prosecution  is  by  information  filed  by 
leave  of  the  Queen's  Bench,  or  such  cases 
of  infbrmation  filed  by  the  attorney-gene- 
ral wherein  he  prays  that  judgment  may 
be  postponed),  pass  sentence  at  onoe ;  but 
sneh  sentence  is  not  to  have  the  force  and 
effect  of  a  judgment  of  that  court  until 
after  the  expiration  of  six  days  after  the 
commencement  of  the  ensuing  term,  dor- 
ing  which  period  the  prisoner  may  move 
for  a  new  trial,  or  to  have  the  judgment 
amended.    Except  in  the  last-mentioned 
ease  of  a  trial  at  the  sittings  or  assises 
upon  a  record  of  the  Queen's  Bench,  or 
wnere  the  oflfence  of  which  the  prisoner 
is  convicted  is  a  misdemeanor  pnnishnble 
hj  a  simple  fine,  or  where  the  Qneen's 
much,  after  conviction  formi^emeanor, 
thinks  proper  to  dispense  with  his  atten- 
dance, sentence  cannot  be   pronoanced 
against  a  prisoner  unless  he  be  present 
in  court  at  the  time. 

Judgment  may  be  arrested  where  the 
offender  has  received  a  pardon  since  his 
anaigBBient  or  after  eomriction  becomes 
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insane,  or,  having  been  oat  of  costody 
lifice  his  convictioa,  deaaiea  that  he  is  thle 
penoD  ooQTictBd  (in  which  la«t  case  a 
joiy  is  to  be  impamieUed  to  try  the  fact), 
or  for  some  derect  apparent  in  any  part 
of  the  record,  u  r^ai^dbs  either  the  joris- 
dietioa  of  the  oonrt,  the  statement  of  the 
offiffloe  or  any  of  the  proceedings  there- 
on, bat  not  ibr  any  of  the  mere  technical 
defects  specified  in  7  Geo.  IV.  c.  64, 
&  20  and  21.  If  the  judgment  be  ar- 
rested, all  the  proceedings  againt  him  are 
to  be  set  aside,  and  judgment  of  acquittal 
is  to  be  pronoonoed  in  bis  &voar ;  but  he 
naj  be  prosecuted  again  for  the  offence 
of  which  he  is  80  acquitted. 

A  new  trial  may  be  had  on  the  applica- 
tion of  the  defendant  in  all  cases  of  mis- 
demeanor pending  in  the  Queen's  Bench, 
where  it  appears  to  the  court  that  the 
awarding  one  is  essential  to  justice ;  as, 
/or  instance,  where  the  verdict  is  contrary 
to  evidence  or  the  directions  of  the  judge, 
or  evidence  has  been  improperly  received 
or  rejected  at  the  trial.  The  court  of 
Queen's  Bench  will  also  in  its  discretion, 
vhere  a  par^  is  acquitted  of  a  misde- 
meanor on  a  prosecution  pending  in  that 
«nrt,  allow  a  new  trial,  on  the  applica- 
tion of  the  prosecutor,  if  such  acquittal 
has  been  obtained  by  any  fraudulent 
nwans  or  practice,  as  where  the  party 
acquitted  lias  kept  back  any  of  the  pro- 
seeator's  witnesses,  or  neglected  to  give 
doe  notice  of  trial. 

A  writ  of  venire  fousiae  de  mwo,  the 
eifect  of  which  is  the  same  as  granting  a 
new  trial,  may  be  awarded  where,  by  rea- 
son of  misconduct  OD  the  part  of  die  jury, 
or  of  some  uncertainty  or  ambi^ty  or 
other  imperfection  in  their  verdic^  or  of 
sny  other  irregularity  or  defect  in  the 
pi^oceedings  or  trial,  appearing  on  the 
record,  the  proper  ettUTt  of  the  first 
»n>e  has  been  frustrated,  or  the  verdict 
^  become  void  in  law. 

Neither  new  triak  nor  writs  of  vettire 
fiuia*  de  mmo  are  grantable  in  cases  of 
treason  or  fekmy. 

Where  a  new  trial  or  writ  of  venire 
feeias  de  novo  is  awarded,  the  parties 
stud  in  the  state  in  which  they  were 
ioaiediately  before  the  first  trial:  the 
vhole  ease  is  to  be  r&-heard,  and  th« 
fiat  verdict  cannot  be  used  vpon  the  new 


trial,  or  aa  evidence  of  any  matter  found 
by  such  verdict  or  in  argument 

After  sentence  pronounced  against  an 
ofiender,  the  judgment  of  the  court  may 
be  falsified  or  reversed,  either  by  plea 
without  writ  of  error  or  by  writ  of  error : 
by  the  former,  ibr  some  matter  not  appa- 
rent upon  the  face  of  the  record,  as  want 
of  autnority  in  the  court  by  whom  the 
judgment  was  pronounced ;  by  the  latter, 
for  the  same  matters  as  are  sufficient  to 
arrest  a  judgment,  and  also  for  any  mate- 
rial defect  in  the  judgment  itself.  Where 
the  judffment  has  been  pronounced  by  a 
court  of  oyer  and  terminer,  gaol  delivery, 
or  quarter-sessions  of  the  peace  or  of  a 
county  palatine,  the  writ  of  error  is  to  be 
brought  in  the  court  of  Queen's  Bench, 
and  tor  that  purpose  the  indictment  and 
other  proceedings  thereon  must  be  re- 
moved into  that  court  by  writ  of  certio-^ 
ran  [CertiobariI  :  where  it  has  been 
pronounced  in  the  Queen's  Bench,  it  is  to 
be  brought  in  the  Exchequer  Chamber, 
before  the  justices  of  the  Common  Pleas 
and  barons  of  the  Exchequer,  from  whose 
judgment  a  writ  of  error  lies  to  the 
House  of  Lords.  In  cases  of  treason  and 
felony  it  is  in  the  discretion  of  the  crown 
to  grant  or  refuse  a  writ  of  error :  in  all 
other  cases  the  fiat  of  the  attorney-general 
must  be  first  obtained,  and  this  he  ought 
to  grant  upon  probable  cause  of  error 
shown.  When  issued,  the  writ  of  error 
stays  the  execution  of  the  judgment, 
where  it  has  not  been  carried  into  effect 
during  the  time  that  sudi  writ  is  pending, 
except  that  in  cases  of  treason,  or  felony, 
the  offender  is  not  entitled  to  be  liberated 
on  bail.  In  cases  of  misdemeanor,  how- 
ever, where  he  is  imprisoned  under 
execution,  or  any  fine  has  been  levied, 
either  in  whole  or  in  part  in  pursuance 
of  the  judgment,  he  is  entitled  to  be 
discharged  from  imprisonment  and  to 
receive  back  any  money  levied  on  ac- 
count of  such  fine,  until  the  final  deter- 
minatioD  of  the  Writ  of  Error  (8  &  9 
Vict  c  68,  s.  1).  If  the  judgment 
be  iUsified  or  reversed,  such  judgment 
and  the  execution  thereupon,  and  all  for- 
mer proceedings,  become  thereby  abso- 
lutely null  and  void;  and  the  person  the 
judgment  against  irhom  is  so  falsified  or 
reversed,  if  living,  and*  if  dead,  his  heir 
Q2 
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or  execator,  is  restored  to  all  thingi  which 
such  person  may  hare  lost  by  sach  jodo- 
ment  and  other  prooeedinn,  and  stands 
in  every  respect  as  if  such  person  had 
nerer  been  charged  with  the  offence  in 
respect  of  which  such  jodement  was  pro- 
nounced agunst  him.  If,  howerer,  the 
execution  only  be  erroneous,  that  only 
will  be  reyersed ;  and  if  the  judgment  be 
reversed  for  some  technical  error  merely, 
in  the  indictment  or  subsequent  process, 
the  party  may  be  prosecuted  again.  If 
the  judgment  be  confirmed,  the  prisoner 
is  to  be  remanded  to  undergo  the  re- 
mainder of  his  sentence. 

Where  there  is  nothing  to  arrest  or 
bar  a  judgment,  the  execution  of  it  may 
be  prevented  by  a  pardon  received  after 
sentence  pronouncra;  but,  without  ex- 
press words  of  restitution,  no  property 
which  the  offender  forfeited  on  his  con- 
viction or  attainder,  is  thereby  revested 
in  him ;  nor,  unless  where  the  pardon  is 
bv  act  of  parliament,  is  the  corruption  of 
his  blood  removed,  except  as  regards 
those  of  his  blood  bom  after  the  granting 
of  such  pardon,  nor  are  any  of  the  conse- 
quences of  such  previous  corruption  pre- 
vented. 

In  capital  cases  the  execution  of  a 
judgment  may  also  be  suspended  by  a 
reprieve,  either  at  the  discretion  of  the 
Crown,  or,  where  substantial  justice  re- 
quires it,  of  the  court  There  are  two 
instances  however  in  which  the  court  is 
bound  to  grant  a  reprieve,  via.:  1, 
where  the  offender,  if  a  female,  is  preg- 
nant; 2,  where  the  offender  becomes 
insane  alter  jud^ent.  If  the  offender 
allege  that  she  is  pregnant  or  the  court 
have  reason  to  suppose  that  she  is  so,  a 
jurv  of  twelve  matrons  is  to  be  impan- 
nelled  with  all  possible  dispatch  to  try 
whether  or  not  die  be  quick  with  child. 
In  case  they  find  in  the  affirmative,  the 
court  respites  the  offender  .from  time  to 
time  nnm  she  be  delivered  of  a  child  or 
it  IS  no  longer  possible  in  the  course  of 
nature  that  she  should  be  so.  After  her 
delivery  or  where  such  delivery  is  no 
longer  possible  as  before  mentioned,  or 
if  the  jury  find  that  she  is  not  quick 
with  child,  the  court  at  the  expiration  of 
the  period  for  wldch  it  has  respited  her, 
prooeeds  to  award  execution  against  her. 


Where  insanity  is  alleged,  the  court 
will  reprieve  the  prisoner,  if  fbond  to  be 
insane  by  means  of  an  ex  officio  inqniir, 
or  if  his  insanity  otherwise  suffictentfy 
appear. 

Should  the  executicm  of  a  judgment  be 
neither  prevented  nor  suspended,  or 
havine  been  suspended,  should  have 
ceased  to  be  so,  such  judgment  is  to  be 
executed  according  to  law  by  the  sheriff 
or  other  authorised  person  or  his  deputy. 
In  capital  cases,  ii  the  offender,  after 
hanging,  be  taken  down  before  he  be 
deac^  he  is  to  be  hanged  again  until  he 
be  dead. 

As  regards  tiie  manner  in  which 
the  various  judgments  which  may  be 
pronounced  ligainst  offenders  are  to  be 
executed,  the  subject  is  too  extenaiTe  to 
be  further  treated  (tf  in  an  article  like  the 
present 

With  reelect  to  the  expenses  of  prose- 
cutions for  indictable  offences,  the  general 
provisions  on  the  subject  are  contained  in 
7  Gea  IV.  c  64.    According  to  these 
the    court  before  which  any  person  is 
prosecuted  for  felony  or  the  following 
misdemeanors,  viz.,  assaults  with  intent 
to  commit  felony;  attempts  to  commit 
felony  ;  riots ;  receiving  stolen  property ; 
assaults  upon  peace  officers  in  the  execn- 
tion  of  their  duty,  or  upon  persons  acsting 
in  their  aid ;  neglect  or  breach  of  duty  by 
peace  officers;  assaults  in  pursuance  of 
conspiracies  to  raise  the  rate  of  wages ; 
obtaming  property  by  false  pretences ;  in- 
decent exposure  of  the  person ;  perjury 
and  subornation  of  peijnry,  may,  at  the 
request  of  the  prosecutor  or  any  other 
pereon  appearing   on   recognisance    or 
subpoena  to  prosecute  or  give  evidence, 
order  payment  of  the  costs  and  expenses 
incurred  by  the  prosecutor  in  prererring 
the  indictment  and  also  the  reasonahle 
expenses  of  the  prosecutor  and  witnesses 
for  the  prosecution  in  attending  before 
the  grand  jury  and  otherwise  carrying  on 
the  prosecution ;  and  also^  whether  a  bill 
of  indictment  be  preferred  or  not*  may 
order  the  reasonable  expenses  incurred 
by  any  penon  by  reason  of  attending  on 
any  sncn  recognisance  or  subpaena^  (such 
attendance,  where  no  indictment  is  pre^ 
ferred,  appearing  to  be  in  bona  fidm  obe- 
dience to  the  reoogniamoe  or  subpoeosi,} 
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and,  except  in  cases  of  nusdemeanor,  by 
reasoa  of  attending  before  the  examining 
magistrate,  and  akOk  ezoeptt  in  respect  of 
atteodanoe  before  anch  magistrate  in  cases 
of  misdenieanor,  compensation  for  tnmble 
and  Jov  of  time.  Such  payments  are  in 
geneial  to  be  made  ont  of  the  county 
late. 

It  is  difficult  to  disoorer  upon  what 
piineiple  the  selection  of  the  cases  of 
misdemeanor  in  respect  of  which  the 
ooort  is  empowered  to  award  costs  has 
been  made.  Other  cases  might  with  jus- 
tice be  nidiided ;  and  it  may  be  a  question 
whether,  under  certain  limitations,  the 
power  ought  not  even  to  be  extended  to 
the  expenses  of  the  prisoner's  witesaes. 

Qffaea  prnwiihtMe  on  Svmmary   Com" 
victUMm 

It  would  be  inconsistent  with  the  limits 
of  the  present  article  to  give  a  detailed 
aceoont  of  the  Tarious  cSffiencea  punish- 
able on  summary  conviction,  in  number 
far  exceeding  those  which  are  indictable. 
They  relate,  however,  principally  to  ale 
tod  beer  houses,  apprentices,  petty  as- 
ttolti,  the  Customs  and  Excise,  distresses, 
^irankenness,  friendly  societies,  game, 
Ittwken  and  pedlars,  highways,  turn- 
pike roads,  petty  thefts  not  amounting  to 
laraeny,  malicioas  injuries  to  prooerty, 
pawnbrDlcers,  railways,  stage  and  hack- 
ney carriages,  servants,  vagrants,  weights 
and  measures,  aud  the  numerous  offences 
pooishable  under  the  Metropolitan  Police 
Actt 

Sommary  proceedings,  except  in  the 
case  of  eontemptB  of  the  superior  courts  of 
JQstioe  (which  those  Courts  have  been 
immemorially  used  to  punish  by  attach- 
ment), were  wholly  unknown  to  tiie 
common  law.  Their  institution  appears 
to  have  ori^nated  partiy  in  the  neces- 
sity for  relieving  the  ordinary  tribunals 
from  the  immense  increase  of  labour 
which  would  otherwise  have  been  cast 
upon  them,  owing  to  the  multiplicity  of 
oew  oSeaces  of  a  trivial  kind  which  were 
yearly  created  fbr  the  protection  of  society 
as  it  advanced  in  population  and  civiliza- 
tioo,  and  partl;r  in  toe  desire  to  do  more 
fpeoly  justice  in  the  case  of  such  trifling 
ofienees  than  would  have  been  possible 
had  they  been  made  indictable.    In  the 


case  of  indictable  offences  a  party  cannot 
in  genera],  aa  before  observed,  be  put 
upon  his  trial  until  a  true  bill  has  been 
found  against  him  by  a  grand  iury,  and 
cannot  be  convicted  except  by  the  verdict 
of  a  petit  jury:  to  have  made  all  these 
minute  offences  indictable  would  therefore 
have  entailed  upon  the  class  of  persons 
qualified  to  serve  as  jurors  a  frequency 
of  attendance  which  would  have  been 
found  to  be  most  troublesome  and  harass- 
ing. Accordingly  numerous  acts  of  par- 
liament have  from  time  to  time  vested 
in  one  or  more  justices  of  the  peace  or 
other  persons  the  power  to  try  parties 
accused  of  trifling  offences  without  the 
intervention  of  a  jury.  The  extension, 
however,  of  this  mode  of  proceeding,  has 
been  always  regarded  with  extreme 
jealousy. 

Where  an  offence  punishable  on  sum- 
mary conviction  before  a  justice  of  the 
peace  has  been  committed,  or  is  suspected 
to  have  been  committed,  the  g^eral 
course  of  proceeding  is  as  follows :— An 
information  (but  which  need  not  be  in 
writing  unless  directed  to  be  so  by  the  sta- 
tute which  creates  the  offence)  is  to  be  laid 
before  the  justice  authorized  to  take  such 
information,  who  thereupon  issues  a  sum- 
mons to  the  party  complained  of,  con- 
taining the  substance  of  the  charge,  and 
giving  him  notice  that  at  a  certain  time 
and  place  the  hearing  of  the  complaint 
against  him  will  be  proceeded  with.  If 
the  party  attend  at  the  appointed  time 
and  place,  and  confess  that  he  has  com- 
mitted the  offence,  the  justice  proceeds 
at  once  to  convict  him  and  to  impose  the 
penalty  assigned  by  the  Act  which  creates 
the  particular  offence.  If  he  attend,  but 
deny  that  he  has  committed  the  offence, 
or  if  he  fitil  to  attend,  evidence  is  to  be 
gone  into  for  the  purpose  of  showing 
tiiat  he  has  committed  it.  In  the  latter 
case,  however,  it  must  be  first  ascertained 
that  he  has  been  dul^r  summoned.  It  ap- 
pears that  the  examination  of  witnesses 
in  summary  proceedings  must  in  all  cases 
be  upon  oath,  notwithstanding  the  Act 
creating  the  offence  may  authorize  con- 
viction OR  the  examination  tif  vninessea, 
without  stating  that  the  same  is  to  be 
upon  oath.  So  also  such  examination 
must  be  in  the  presence  of  the  party  com- 
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plamed  oC  vbeiv  be  tppen;  nd,  ccse- 
fwSkj,  all  ralM  tf  pIk&Me  to  the  tnal  of 
iadietable  crinM  maj  be  consdertd  « 
ippi  jxBg  to  the  trial  of  oSvneei  pmiib- 
able  oo  nminarT  eoBrictjoii,  m  In  m 
•Dcfa  rvlca  are  compatible  vitli  that  mode 
of  procy^difif .  IC  after  beaiiog  the  eri- 
denee,  the  jtu.tioe  ii  of  opuuoii  that  die 
charpe  ■  not  eabstaotiated,  the  partj 
accoftKl  i«  to  be  aeqaitt«d.  It  on  tb!e 
other  hazid,  be  tbioka  that  it  k,  be  k  to 
oonriet  the  otfender  and  to  hnpOK  opoo 
hifli  the  ataijnied  penaltj.  Upon  conric- 
tioD  the  justice  nsuaJly  isiaei  his  warrait 
to  apprehend  the  offender,  in  casca  vhere 
oorpml  pooishment  it  to  be  inflicted 
upon  him,  or  elie  to  Verw  die  penaltr 
tneorred.  hj  dittms  and  atle  of  hai 
goodf.  Thif  b  the  general  mode  of  pro- 
ceeding, aa  well  vbere  the  eourictioo  it 
required  to  be  before  two  or  more  jns- 
tieefi,  as  where  it  may  be  before  a  single 
Justice  of  the  peace ;  but  for  particalars 
nrooone  most  be  had  to  the  sereral  sta- 
tntes  creating  the  offences  or  inflicting 
the  ponishment  In  tome  cases  a  power 
of  appealing  to  the  qnarter-seasiotts  is 
given  to  the  party  conTietod.  [Jitbticb 
Of  THE  Pkace.] 

For  the  method  of  jyrooeeding  with 
respect  to  oflences  punishable  on  som- 
mary  eooTiction  before  the  Commissioners 
of  Excise  or  persons  other  than  josticesof 
the  peace,  reference  mnst  be  made  to  the 
•Utntes  on  the  subject 

The  principal  authorities  besides  the 
stotutes  of  the  realm  which  have  been 
coosnlted  in  the  preparation  of  this  arti- 
cle, are  Hawkins's  PUom  <f  the  Crmn ; 
Blackstone's  Commentarie$ ;  Russell,  On 
Crime$  and  Mudemeanars  ;  Chitty's  Cn- 
minal  Law;  Starkie's  Treatises  On  the 
Law  of  Evidence  and  On  Criminal  Plead- 
ding ;  Dickenson's  Guide  to  the  Quarter- 
Seetions,  by  Talfonrd ;  the  4th,  5th.  6th, 
7th,  and  8th  Reports  of  the  Criminal  Law 
Commissioners;  the  Report  of  the  Com- 
missionerB  for  revising  and  consolidating 
the  Criminal  Law,  on  the  subject  of  Pe- 
nalties and  Disabilities  in  regard  to  Reli- 
gious Opinions;  and  Hnlton,  On  the  Law 
of  Connictions.) 

LAW  MERCHANT.    [Lex  Uebcat 

'>MA.] 
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af  wUch  is  to  ob- 

the  abolition 

of  fcreigD 

The  Aab-Gen  Law  League  ori^nated 
at  a  pabbe  Abmt  given  to  Dr.  Bowring, 
at  Manehefier.  l«th  Septtsmbtr,  1838, 
when  it  was  prcfvfcd  that  the  company 
present,  between  £%  and  sixty  in  num- 
ber, fhookl  fcna  ihimsilTtr  into  an  asso- 
ciation fcr  pncaotiBg  the  principles  of 
free  trade.  On  the  i4th  of  September, 
seven  pemns  met  to  settle  prebminary 
amngements  and  on  the  4di  of  October 
about  a  hundred  perrans  were  enrolled  as 
aaembeta  of  the  Msiiihp.afr  AntiOra 


Law  Asswiatinn     On  the  SStii  of  the 
saow  month  Mr.  Paalton  deliTcred,  at 
Manchester,  the  fim  lecture  on  the  corn 
laws,  and  on  the  *2^th  of  November  he 
lectured  at  Birmingham.    In  December, 
the  MandMster  dumber  of  Comraeroe, 
after  an  adjourned  debate,  declared  by  a 
majority  of  six  to  one  that  **  the  great  and 
peaceltal  principle  of  ftee  trade  on  the 
broadeat  scale  is  die  only  security  ibrour 
mannihetiiring  prosperity,  and  the  welihre 
of  every   portion  of  the  rrnnmunttr.** 
Manchester  now  became  the  centre  of  a 
great  movement  in  ftvour  of  free  trade, 
and  measures  were  at  once  adopted  Ibr 
giving  to  this  movement  a  national  cha- 
racter.   On  the  8th  of  December,  1838, 
the  Manchester  Aswciation  issued  an  ad- 
dress which  was  extensively  circolated 
thron||iout  the  United  Kingdom,  reootn- 
mendmg  the  establishment  of  nniilar  as- 
sociations and  a  complete  organiaation  of 
all  who  held  views  fiivourable  to  free 
trade.    Early  in  1839,  the  question  of  tiie 
com  laws  and  protective  duties  generally 
was  agitated  in  most  of  the  large  towns. 
The  operations  ccmtemplated  by  the  Man- 
diester  Association  were— the  drcolation 
of  tracts  and  pamphlets,  the  employment 
of  paid  lecturers,  and  petitions  to  parlia- 
ment   On  the  10th  of  January,  1839.  the 
sum  of  2000/.  was  subscribed  at  Man- 
chester   to   defray  expenses,    and    by 
the  end  of  the  month  the  fiond  raised 
amounted  to  nearly  60002.    On  the  22nd 
of  Januaiy  the  Manchester  Asaoeiation 
convened  a   meeting  of  pensons    who 
were  opposed  to  the  com  laws,  and  a 
public  dinner  took  place  which  was  at- 
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tended  by  nearly  eight  himdred  persons, 
many  of  whom  were  delegates  from  the 
larse  towns  in  England  and  Scotland ; 
and  about  a  doxen  members  of  Parlia- 
ment were  present    A  few  dajrs  later, 
on  the  opening  of  the  session  of  parlia- 
ment, diree  hundred  delegates  from  nearly 
all  the  large  towns  assembled  in  London 
for  the  purpose  of  discussing  the  operation 
of  the  cam  laws  and  bringing  the  snbject 
more  immediately  under  ute  notice  of  the 
le^pslatnre.    At  this  oonreDtion  the  name 
of  the  Lea^  was  first  adopted  as  a  more 
correct  designation  of  a  boa^  which  com- 
prehended members  living  in  every  part 
of  the    United   Kingdom.    A   weekly 
periodical,  entitled  the  *  Anti-Bread  Tax 
CSrcnlar/  was  oonunenced  at  Bfanchester 
under  the  auspices  of  the  League.     A 
more  immeroua  staff  of  lecturers  wasen- 
gi^gedy  and  greater  activity  took  place  in 
the  drcnlation  of  tracts  and  pamphlets. 
These  laboon  were  oontinnea  in  1839, 
1840,  and  1841,  and  great  progress  was 
made  in  enlightening  and  maturing  pub- 
He  opinion*     The  distress  which  pre- 
vailed at  this  time   in    all   the    great 
braaehes  of  commercial  and  mannfactur- 
ing  indostry  exposed  the  policy  of  mo- 
tective  duties  to  a  severe  scrutiny.     The 
lectarers  employed  by  the  League  were 
everywhere,  and  the  attention  of  the 
public  was   aroused   even   in  quarters 
where  it  was  most  difficult  to  excite  an 
interest  in  economical  questions.     Con- 
ventioos,  and  conferences,  and  great  pub- 
lie  meetings  were  held  in  the  lai^  towns, 
and  pamphlets  and  tracts  were  circulated 
in  villages  and  hamlets.      The   press, 
whether  &vourable  or  not  to  the  princi- 
ples of  the  League,  was  compelled  to 
discuss  them.    In  May,  1841,  Lord  John 
RusseU  bnmght  forward  the  government 
plan  of  a  fixed  duty,  which  was  at  once 
repudiated  by  the  League  as  unsatisfao- 
kiry.     An   appeal   was   made   to   the 
ooontry,  and  m  the  new  parliament  a 
large  majority  of  members  was  returned 
who  were  adverse   to  the  commercial 
(ineiples  advocated  by  the  League.  The 
e  prepared  to  meet  this  state  of 
by  greater  boldness  and  activity 
i  their  operations.  No  more  petitions 
were  sent  to  parliament     In  1842-43 
ibidB  were  raised   to   the   amount  of 


50,290/.,  and  in  the  course  of  the  twelve 
months  nearly  10,000,000  tracts,  weigh- 
ing above  100  tons,  were  placed  in  the 
hands  of  496,226  electors  (237,000  in 
twenty-four  counties,  and  259,226  in  one 
hundred  and  eighty -seven  borouffhs). 
Deputations  from  the  League  visitea  be- 
tween twenty  and  thirty  counties,  and 
addressed  the  agricultural  classes  at  great 
meetings.  Weekly  meetings  were  held 
at  Covent  Garden  Theatre,  at  which  the 
most  able  members  of  the  League  were 
the  speakers.  These  meetings  were 
always  well  attended,  and  produced  an 
effect  which  it  is  very  difficult  to  produce 
in  the  metropolis — the  concentration  of 
public  opinion.  The  'Anti-Bread  Tax 
Circular,^  published  at  Manchester,  was 
discontinued,  and  a  new  paper  with  the 
title  of  the  *  League'  was  commenced  in 
London,  which  soon  obtained  a  weekly 
circulation  of  twenty  thousand  copies. 
London  instead  of  Manchester  now  be- 
came the  centre  of  operations.  This  cave 
to  the  League,  as  a  body,  a  more  deci- 
dedly natimial  character;  but  its  oppo- 
nents for  a  short  time  continued  to  repre- 
sent its  metropolitan  advent  as  the  intru- 
sion of  **  strangers  from  Manchester."  A 
few  months  aikerwards,  notwithstanding 
the  strenuous  opposition  of  many  of  the 
wealthy  city  houses,  the  election  of  one  of 
the  members  fbr  the  city  of  London  was 
carried  by  the  enthusiasm  which  the 
League  had  created.  In  1843  the 
Council  of  the  League  proposed  to  raise 
funds  to  the  amount  of  180,000/.  A 
bazaar  on  a  large  scale,  which  was  held 
at  Covent  Garden,  in  June,  1845,  and  re- 
alised 30,678/.,  raised  the  fbnd  proposed 
to  116,687/.  Two  years  before  a  bazaar 
had  been  held  at  Manchester,  which  re- 
alized 10,000/. 

With  the  progress  which  has  been 
made  in  the  commercial  principles  advo- 
cated by  the  League,  it  has  not  been  re- 
quisite to  continue  tiie  labours  which  it 
undertook  at  the  commencement  of  its  ex- 
istence. The  mass  of  the  people  have 
been  made  familiar  with  the  question  of 
the  com  laws,  and  of  free  trade  generally. 

I  The  League  is  no  longer  a  local  association 
believed  to  be  merely  the  representative 
of  the  interests  of  the  manufkcturers.  An 
administration  which  was  carried  into  of- 
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floe  on  the  streogUi  of  its  npiKKed  op- 

C'tion  to  the  principlei  of  free  tnde, 
tmken  tome  important  ftepi  in  carry- 
ing them  into  efiect  In  oonwqnenoe  of 
the  exertions  of  the  League,  the  qnestioa 
of  free  trade,  and  espedally  the  abolitioo 
of  duties  on  foreign  com,  has  become  the 
most  prominent  of  all  the  qnestioos 
which  agitate  the  paUic  mind,  and  vhen- 
ever  a  general  election  takes  place,  it  is 
probable  that  this  qnestian  will  decide 
the  character  of  the  next  parliament 
The  practical  sncoeES  of  the  principles  of 
the  Lea^ne  now  depends  npon  the  con- 
sdtnenaes,  and  to  the  electorai  body  has 
the  League  latterly  directed  its  attention, 
and  it  has  fought  as  fiur  as  possible  the 
battle  of  fh;e  trade  in  the  registration 


courts.  Several  of  the  more  coospicu 
members  of  the  League  have  obtained 
seats  in  parliament  Can^dates  supported 
by  the  League  have  successfully  contested 
the  parliamentary  representation  of  vari- 
ous boroughs.  In  others  they  have  not  been 
successful ;  but  when  defeated,  the  discus- 
sion of  the  principles  for  which  the  League 
exists  has  been  carried  on  with  an  acti- 
Tity  which  u  of  itself  a  gain.  The  result 
of  having  exhausted  the  mere  fhcts  con- 
nected with  the  influence  of  the  com 
laws  has  had  its  efiect  in  directing  con- 
troveTBy  to  the  social  conditioo  of  the 
country  generally— the  state  of  the  ajgri- 
cultnral  labourers  and  of  the  operadves 
in  the  manufacturing  districts — the  state 
of  the  tenant  ftrmers— improved  tenures 
of  land — and  all  subjects  connected  with 
the  improvement  of  agriculture.  These 
are  questions  to  which  the  activity  of  the 
League  has  given  life,  and  brought  to  a 
state  which  admits  only  of  one  course, 
that  of  advancement  and  improvement 

On  the  17th  of  February,  1844,  a  meet- 
ing was  held  at  the  Duke  of  Richmond's 
house,  London,  which  was  attended  by 
several  noblemen,  and  nearly  fifty  mem- 
bers of  the  House  of  Commons  who 
were  opposed  to  the  principles  of  the 
Anti-Cora  Law  League.  At  this  meet- 
ing the  •  A^cultural  Protection  Society 
of  Great  Britain '  was  formed.  The  op- 
ponents of  the  Anti-Cora  Law  League 
had  frequently  represented  that  associa- 
tion as  an  iU^al  body,  and  now  that  they 
"-^re  about  to  form  an  association  pre- 


cisely similar  in  constitution,  they  con- 
sulted Mr.  Piatt,  Q.C  (now  one  of  the 
barons  of  the  Exchequer)  oo  the  follow- 
ing points:  whether  there  is  anything 
illegal  in  aflBliating  local  societies  on  the 
proposed  central  society,  and  in  fbrming 
corresponding  societies.  The  opinion  A 
Mr.  Piatt  was  in  fiivour  of  the  legality  of 
such  80ci>*ties.  Large  sums  have  been 
collected  bv  the  County  Protection  Soci- 
eties and  by  the  Central  Socie^,  pro- 
baUv  not  less  than  100,000/.,  but  Uttle  or 
nodung  has  been  done  to  bring  the  views 
which  they  advocate  before  the  puMic. 
The  viflour,  energy,  and  activif^  dis- 
played b^  the  League  in  appealmg  to 
Esblic  opmion,  and  boldly  inviting  pub- 
c  seratuy  of  thdr  principles,  have  not 
been  imitated  by  the  Centoal  Protection 
Society.  There  is  always  more  snirit  in 
a  party  which  assaults  a  positioQ  than  in 
one  which  has  rimply  to  nold  ita  ^|round ; 
and  this  situation  oi  the  two  parties  who 
are  contending  about  the  com  laws  will 
go  fhr  to  account  for  the  difEerenoe  in 
their  respective  movements. 

LEASE.  A  lease,  or  letting,  is  some- 
times called  a  Demise  (demissio).  It  is 
sometimes  said  that  Lease  is  from  fiie 
Latin  'locatio;*  but  as  the  verb  which 
corresponds  to  the  noun  Lease  is  Let,  it 
seems  that  the  word  Lease  is  the  noon 
which  corresponds  to  the  verb  Let  The 
verb  Let  is  akin  to  the  French  *  laisser' 
and  the  German  *  lassen/ 

He  who  lets  land  is  called  the  LefiBor, 
and  he  to  whom  land  is  let  is  called  the 
Lessee. 

There  are  various  l^gal  definitions  of  a 
lease.  A  lease  has  been  defined  to  be  a 
conveyance  of  lands  or  tenements  from 
lessor  to  lessee  for  lif^  for  years,  or  at  will, 
generally  in  consideration  of  a  rent  or 
other  annual  recompense  to  be  paid  by  the 
lessee  to  the  lessor.  The  reservation  of  a 
rent  is  not  essential  in  a  lease;  but  pay- 
ment of  rent  is  now  the  chief  condition  on 
which  lands  are  let 

To  oonstitnte  a  lease,  it  is  necessary 
that  the  lands  must  be  let  fiir  a  less 
time  than  the  period  for  which  tiie  lessor 
has  an  interest  in  the  lands  demised. 
If  a  man  parts  with  all  his  interest  in  the 
lands  or  tenements,  the  conveyance  is  an 
assignment   [Asbkihxkmt],  and   not   a 
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leaie.  The  relation  that  is  ereated  by  a 

leiae  between  the  lessor  and^lessee  is 

osuUy  ezpreesed  by  the  phrase  hindlord 

sod  tnaat    The  lessor  has  a  rerersion 

in  tiie  buds  which  are  demised,  that  is, 

after  (be  ezpratioa  of  the  lease  the  land 

rmrti  to  bun.    The  lessor,  by  Tirtue  of 

this  revernon,  seignory,  or  lord's  title,  has 

the  power  of  distraining  on  the  land  for 

the  rent  which  is  agreed  on,  and  for  the 

•erriees  which  may  be  due  by  the  terms 

of  the  ktm ;  and  fealty  is  always  due  to 

the  lessor.    [Fbaltt.]     The  ordinary 

lesse  it  diat  for  a  term  of  years,  by 

whieb  leise  a  rent,  generally  payable  in 

mooey,  at  itated  times,  is  resenred  to  the 

lesHW.   These  stated  times  are  nsoally 

qosrteriy  periods. 

The  words  osed  in  a  lease  for  the  par- 
pose  of  oonTeying  that  interest  in  the 
kods  which  oonstitntes  a  term  of  years 
are  'demise,  grant,  and  to  ftrm  let' 
These  words  are  derived  from  the  law- 
Latin  ezpremoDS  *  demisi,  conoessi  et  ad 
firauun  tnuii^'  The  word  <firma,' 
futk,  is  said  to  signify  oriffinally  *  pro- 
viaioBi,'  and  *to  form  let*  does  not  pro- 
peii?  signify  to  let  to  be  formed,  in  the 
Bodeni  sense  of  the  term,  bat  to  let  on  the 
eoodition  of  a  certain  rent  being  paid  in 
Cum,  that  is,  in  proTisions.  If  this  ex- 
plaoatioa  is  correct,  a  *  former'  is  one 
who  had  the  ose  of  lands  on  condition  of 
paying  a  *  fonn '  or  rent  in  proTisions, 
neb  as  com  and  beasts.  Bat  the  word 
'Ann'  now  signifies  the  lands  which  a 
man  hires  to  oiltiTate  apoo  the  payment 
ofaieot. 

The  interest  which  a  man  aoqaires  in 
land  by  a  lease  for  years  is  a  term  of 
yon*  or  an  estate  for  years.  [Estate.] 
The  word  lease  is  nsed  in  common  Ian- 
goage  also  to  signify  the  estate  or  interest 
which  the  lessee  ao^res  by  the  lease ; 
bat  the  word  lease  signifies  properly  the 
oootract  or  oooTeyanoe  by  which  the 
l«ee  acqoires  the  interest  in  the  lands. 

The  words  '  demise,'  &c  abore  men- 
tiooed,  are  the  proper  words  to  constitute 
a  lease  for  years :  bat  any  words  are  saf- 
&9eot,  which  dearly  show  **  the  intent  of 
the  parties  that  the  one  shall  divest  him- 
lelf  of  the  poasearion  (of  the  kmd),  and 
the  other  come  into  it  for  a  determinate 
tiae."    When  the  written  contract  is  not 


intended  to  be  a  lease,  but  an  agreement 
for  a  fotare  lease,  it  is  often  difficult  to 
determine  whether  the  contract  is  not  bo 
expressed  as  to  nuike  it  a  lease. 

At  common  law,  it  was  necessary  for 
the  lessor  to  enter  on  the  lands  in  order 
to  make  the  lease  complete,  and  no  writ- 
ing was  necessanr.  Bat  the  Statute  of 
Frauds  (29  Ch.  II.  c.  3,  §  1)  enacted,  that 
all  leases,  estates,  interests,  of  fi-eehold  or 
terms  of  years,  created  by  livery  and 
seisin  [Fbofmemt]  only,  or  by  parol,  and 
not  pat  in  writing  and  signed  by  the  par- 
ties so  making  the  same  or  their  a^ts 
thereunto,  law%dly  authorized  by  writing, 
shall  have  tiie  force  and  effect  of  leases  or 
estates  at  will  <Mily,  except  leases  not  ex- 
ceeding the  term  of  three  years  from  the 
making  thereof,  upon  which  the  rent  re- 
served to  the  landlord  daring  such  term 
shall  amount  to  two-thirds  at  the  least  of 
the  foil  and  improved  value  of  the  thing 
demised.  A  deed  is  not  necessary  to  con- 
stitute the  writing  a  lease,  unless  the  tene- 
ment is  an  incorporeal  hereditament  or 
a  reversion  or  remainder.  But  leases  are 
generally  made  by  deed,  because  cove- 
nants can  be  made  only  b^  deed.  [Deed.] 

The  word  'lands,'  which  refers  to  the 
subject  matter  of  a  lease,  comprehends 
what  is  upoa  the  lands,  as  houses  and 
other  buildings,  though  houses  and  build- 
ings are  genmlly  mentioned  specifically 
in  the  lease. 

The  law  of  leases  comprehends  a  great 
number  of  rules,  which  may  be  conve- 
nientiy  reduced  to  the  following  general 
heads: 

1.  The  things  which  may  be  subjects  of 
leases. 

2.  The  persons  who  may  grant  leases, 
and  their  powers  to  grant 

3.  The  form  of  leases,  and  the  legal 
construction  of  the  agreements  contuned 
in  them. 

The  examination  of  these  subjects  be- 
longs to  treatises  on  Law.  The  article 
Leues  and  Terms  of  Years  in  Bacon's 
'Abridgment'  is  generally  referred  to  as 
a  good  compendium  of  the  law.  A  lease 
may  contain  any  agreements  that  are  law- 
fol.  The  object  of  the  present  article  is 
to  consider  what  agreements  forming, 
leases  should  contain  or  should  not  oon« 
tain,  in  order  that  the  lease  may  be  most 
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benefldal  to  the  landlord  and  the  tenant, 
and  bj  consequence  to  the  public  gene- 
rally. 

'Hie  chief  sabjects  of  leases  are  houses 
and  buildings  of  all  kinds,  cuItiTable 
lands,  and  mines.  Many  persons  who  have 
not  the  complete  ownership  of  houses  and 
lands,  are  enabled  to  grant  leases  under 
particular  powers;  and  there  are  many 
statutes  under  which  particular  classes  of 
persons  are  enabled  or  ref^trained  as  to  the 
granting  of  leases,  such  as  Bishops,  Deans 
and  Chapters,  and  others.  [BBNsncE, 
p.  346.] 

The  kind  of  leases  of  which  we  shall 
treat  here  are  fiirming  leases,  which  are 
granted  by  persons  who  have  full  power 
to  grant  them  on  such  terms  as  they 

KThe  particular  form  of  such 
as  already  intimated,  is  a  matter 
that  belongs  to  the  subject  of  public  eoo- 
mony,  and  it  is  almost  beyond  the  pro- 
vince of  direct  legislation. 

At  present  a  great  part  of  the  land 
in  England  and  Wales  is  held  by  large 
proprietors,  and  the  number  of  land- 
owners who  cultirate  their  own  estates  is 
comparatiTely  small.  In  many  parts  of 
the  Kingdom  the  number  of  small  land- 
owners who  cultivate  their  own  farms  has 
certainly  been  decreasing  for  some  cen- 
turies, and  they  are  probably  fewer  now 
than  at  any  former  period  of  our  history. 
In  England  the  great  subdivision  of  land 
has  been  prevented  by  the  form  of  govern- 
ment and  the  habits  and  feelings  of  those 
who  have  had  the  chief  political  power :  and 
the  great  increase  of  wealth  that  has  arisen 
out  of  the  manufkctnring  and  commercial 
industry  of  the  country  has  tended  to 
prevent  the  subdivision  of  land  and  not  to 
mcrease  it  Those  who  acqmre  great 
wealth  in  England  bv  manufactures  and 
commerce  generally  lay  out  a  large  part 
of  it  in  the  purchase  of  land ;  for  the 
ownership  of  land  is  that  which  enables 
a  man  to  round  a  family  and  to  perpetuate 
it,  to  obtain  social  respect  and  considera- 
tion, and  also  political  weip^ht  in  the  ad- 
ministration of  public  aflairs.  It  fiunli- 
tates  his  election  to  the  House  of  Com- 
mons, and  if  he  phiyB  his  part  well,  it 
may  introduoe  mm  in  due  time  to  the* 
House  of  Lords  and  place  kim  among 
the  nobility  of  England. 


Those  who  cannot  acquire  land  enough 
to  {pve  them  political  weight,  are  stiH 
anxious  to  acquire  land  as  a  means  of  social 
distinction,  and  as  a  permanent  investment 
which  must  continually  rise  in  value. 
Thus  there  is  a  constant  competition 
among  the  rich  for  the  acquisition  of 
land,  which  raises  its  price  above  its 
simple  commercial  value ;  and  a  man  of 
moderate  means  does  not  find  it  easv  to 
purchase  land  in  small  quantities  and  on 
such  terms  as  will  enable  him  to  obtain  a 
proper  remuneration  for  the  cultivation 
of  it 

The  ffreat  mass  of  the  cultivators  in 
England  are  now  tenant  farmers,  who  hold 
their  land  either  by  leases  for  years  or  by 
such  agreements  as  amount  to  a  tenancy 
from  year  to  year  only ;  and  there  is  the 
like  kind  of  competition  among  them  to 
obtain  land  upon  lease,  that  there  is  among 
the  wealthy  to  obtain  land  by  purchase. 
The  consequence  is  that  more  rent  is  often 
paid  for  land  than  it  is  worth :  a  conse- 
quence of  the  limited  amount  of  land  and 
of  the  number  of  competitors  for  it  This 
circumstance,  however,  combined  with 
others,  enables  the  landlord  to  impose 
conditions  which  are  un&vourable  to  the 
tenant  and  to  agriculture,  and  finally  to 
himself. 

Several  things  are  essential  to  the  good 
cultivation  of  land,  whether  it  is  held  by 
lease  or  is  the  property  of  the  cultivator. 
These  essentials  are,  a  knowledge  of  the 
best  modes  of  husbandry,  adeouate  capi- 
tal, and  a  market  in  which  the  farmer 
may  freely  buy  and  sell  all  that  he  wants. 
Now,  in  the  present  state  of  agriculture 
in  this  country,  not  one  of  these  three 
conditions  exists  in  the  degree  which  is 
necessary  to  ensure  good  cultivation.  The 
greater  part  of  the  land  in  England,  as 
already  observed,  is  cultivated  under 
leases  or  a  tenancy  from  year  to  year; 
and  the  covenants  in  the  leases  are  often 
such  as  to  be  an  insuperable  obstacle  to 
good  agriculture.  The  condition  then  of 
tiie  tenant  &rmer,  as  determined  by  his 
lease,  is  that  which  we  have  to  consider. 

Many  landholders  have  several  objects 
in  view  in  letting  their  lands  betides  the 
getting  of  rent  One  of  these  objects  ia 
to  maintain  their  political  weight  by 
oomiiiaiidingllie  votes  of  their  tenantry  i 
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iod  diis  if  mainly  effleeted  by  not  grant- 
ing than  leases  of  tbeir  lands  for  deter- 


periods,  saeh  as  seren^  fborteen, 
or  twenty-one  yean ;  bnt  by  making  them 
nrj  nearly  tenants  at  willi  or  liable  to 
quit  at  rix  months'  notice.  He  who  de- 
pends ibr  his  snbsistenoe  on  having  a 
peoe  <^  land  to  eoltiTate,  out  of  whioh 
Ae  may  be  tamed  on  a  short  notice,  will 
not  be  an  independ«it  Toter.  Nor  can 
tbe  landlord  expect  to  have  a  good  tenant 
whowill  improve  his  land,  and  a  political 
tool  at  the  same  time.  The  uncertainty 
of  the  tenure  will  prevent  a  man  of  skill 
and  coital  from  iuTesting  his  money 
upon  so  nnoertain  a  return.  There  may 
be  many  eases  in  which  tbe  personal  chap 
racter  of  the  landlord  is  a  sufficient  gua- 
rantee to  the  tenant  that  he  will  not  be 
distufbed  in  the  possession  of  the  land, 
even  where  he  has  no  proper  lease,  so 
k»g  as  he  cultiTates  it  ikirW  and  pays 
Ms  rent  But  the  most  intelligent  land- 
krds  themseWes  admit  that  the  only  pro- 
per tenure  of  the  tenant  is  that  of  a  lease 
hr  a  determinate  period;  and  it  is  on 
this  conditioD  alone  as  a  general  rule, 
that  a  landlord  can  get  men  of  capital 
and  skill  to  cultivate  his  hmd.  It  has 
been  maintained  by  arguments  that  are 
unanswerable,  that  if  lands  were  let  to 
fimner  tenants  on  leases  for  a  determinate 
nniaber  of  yean,  and  on  conditions  which 
shooSd  not  interfere  with  the  land  being 
cnltiTated  in  the  best  mode,  there  would 
be  a  great  amount  of  fresh  capital  applied 
to  the  cultivation  of  the  land,  with  all  the 
tmpfovements  of  modem  husbandry.  It 
is  contrary  to  experience  and  to  all  rea- 
son to  suppose  that  a  ^ood  fiumer  will 
apply  his  skill  and  capital  to  improve- 
ment of  another  man's  property,  unless 
he  hss  the  security  that  he  will  be  remu- 
nenied. 

The  improvements  which  would  follow 
ftom  a  ^ood  system  of  leasing  would  be 
the  abobtion  of  the  evils  which  now  exist 
in  consequence  of  uncertain  tenure  and  of 
bad  leases.  It  is  affirmed  by  tbe  best  au- 
Aorilies  that  the  amount  of  capital  which 
is  now  am>lied  to  the  cultivaticm  of  the 
had  in  England  is  very  inadequate,  that 
n  hfge  put  of  te  fhnncrs  have  not  suf- 
ficient ca^tal  to  improve  their  lands,  nor 
the  iMMCiBary  skill  and  enterprise;  and  it 


is  maintained  that  these  evils  are  munly 
owing  to  the  want  of  a  sufficient  security 
of  tenure  or  the  want  of  a  lease,  or,  where 
there  is  a  lease,  to  the  absurd  restrictions 
with  which  many  of  them  abound. 

It  has  been  said,  and  truly  enough,  that 
there  is  no  advantage  to  the  landlord  in 

Snting  a  lease  to  bad  cultivators,  and 
t  there  are  many  such.  Such  a  lease 
would  not  indeed  be  any  advantage  to  the 
frimer  himself  or  the  community  in  ge- 
neral ;  bnt  he  who  has  land  to  let,  and 
will  let  it  on  terms  that  are  mutually  pro- 
fitable to  the  landlord  and  the  tenant, 
will  be  much  more  likely  to  get  a  tenant 
of  competent  skill  and  capital  than  he 
who  gives  the  fiirmer  an  uncertain  tenure 
or  binds  him  in  the  fetters  of  a  bad  lease. 
The  preservation  of  the  same  and  the 
enjoyment  of  the  pleasures  of  the  chase,  or 
of  the  profits  derived  from  the  wild  ani- 
mals, is  another  object  which  some  land- 
lords secure  by  their  lease  with  as  much 
mmuteness  and  strictness  as  they  do  their 
rent.  [Gax b  Laws.!  Thus,  in  addition  to 
getting  a  rent  from  his  land,  the  landlord 
often  wishes  to  command  the  votes  of  his 
tenant  and  secure  his  game.  With  re- 
ference to  these  objects  and  certain  other 
imaginary  advanta^  which  he  purposes 
to  secure  by  directmg  the  mode  of  culti- 
vation, he  has  a  lease  drawn  up  with  con- 
ditions, restrictions,  penalties,  and  feudal 
services,  which  no  care  on  the  part  of  the 
fhrmer  can  prevent  him  from  breaking 
in  some  particular,  and  which  no  man  of 
capital,  skill,  and  independent  feeling 
would  consent  to  sign.^  Specimens  of 
snob  leases  have  been  printed  and  circu- 
lated. One  of  them  appeared  in  the 
'  Leicester  Chronicle'  for  June  28, 1845. 
This  lease  prescribes  a  mode  of  cultiva- 
tion which  is  absolutely  inconsistent  with 
good  ferming.  The  landlord  in  such  a 
lease  directs  the  tenant  how  he  must  cul- 
tivate the  land.  If  the  directions  which 
the  landlord  gives,  comprehended  the  best 
modes  of  cultivation,  tney  would  be  un- 
necessary if  he  had  a  good  tenant,  and 
they  would  not  be  observed  by  a  bad  one. 
A  good  tenant  with  sufficient  capital  will 
fern  the  land  according  to  the  system 
best  adapted  for  the  lancC  and  he  will  be 
ready  to  avail  himself  of  all  improve- 
ments.    A  bad  tenant,  whether  he  hac 
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capital  or  not,  will  not  &rm  well  simply 
because  he  is  prevented  from  doing  some 
things  and  bomid  to  do  others ;  for  farm- 
ing, like  other  matters,  consists  not  only 
in  doing  a  thing,  but  in  doing  it  well. 
These  conditions  and  restrictions,  if  en- 
forced at  all,  can  only  be  enforced  bv 
constant  superyi6ion,and  most  be  an  end- 
less source  of  trouble  and  dispute. 

But  these  Ikrming  leases  are  often 
copies  of  old  leases,  made  in  other  days, 
and  are  nnsuited  to  the  present  state  of 
agriculture.  The  things  which  they  re- 
quire not  to  be  done  and  those  which 
they  require  to  be  done,  are  often  incon- 
sistent with  good  agriculture,  or,  in  other 
words,  they  prevent  the  land  firom  yield- 
ing that  amount  of  produce  which  it 
would  yield  under  the  best  system,  not 
only  without  thereby  being  impoverished, 
but  with  the  certainty  of  permanent  im- 
provement Ignorance  on  the  side  of  the 
landlord  of  his  true  interest  is  one  of  the 
reasons  why  many  of  these  absurd  leases 
still  exist 

There  can  be  no  principle  in  the  letting 
of  land,  if  the  object  is  simply  to  secure 
the  best  rent  to  the  landlord  and  the  per- 
manent improvement  of  the  land,  which 
makes  it  different  from  the  letting  of 
any  other  piece  of  property.  The  good 
fiirmer  hires  land  to  cultivate,  with  the 
hope  of  deriving  profit  from  the  applica- 
tion of  his  skill  and  capital.  He  does 
not  want  the  advice  and  direction  of  an- 
other man :  he  trusts  to  himself.  The 
first  object  of  the  landlord  is  to  get  as 
much  rent  as  his  land  is  worth,  and  to 
secure  it  against  deterioration  during  the 
tenant  8  occupation.  The  terms  of  the 
lease,  then,  should  simply  be,  the  pay- 
ment of  the  rent  agreed  on,  and  the  ob- 
servance of  such  conditions  as  are  found 
by  experience  and  known  to  practical 
agriculturists  to  be  necessary  to  secure 
the  permanent  value  of  the  landlord's 
land.  It  is  admitted  by  all  reasonable 
people  that  the  landlord  should  have 
ample  security  by  the  lease  for  his  land 
being  given  up  to  him  at  the  end  of  the 
lease  in  as  good  condition  as  he  gave  it 
to  the  tenant  The  tenant  wants  no  di- 
rections from  the  landlord,  and  no  con- 
ations in  his  favour,  beyond  the  simple 
condition  of  being  allowed  to  cultivate 


the  land  in  the  best  way  that  he  can  for 
his  own  profit  during  a  period  sufficiently 
long  to  secure  him  a  return  for  his  out- 
lay; and  he  acknowledges  that  he  must 
submit  to  all  conditions  in  favour  of  the 
landlord  which  are  not  inconsistent  with 
his  tree  cultivation,  and  which  shall  se- 
cure the  permanent  value  of  the  land- 
lord s  property.  Perhaps  many  landlords 
who  now  grant  hard  leases  would  admit 
this  general  principle:  but  when  they 
came  to  details,  they  would  insist  on  muxj 
conditions  as  necessary  to  secure  their 
permanent  interest,  wMch  a  good  fkrmer 
would  object  to  as  not  necessary  for  that 
purpose,  and  also  as  inconsistent  with  his 
prontable  cultivation. 

The  fi«ming  of  such  a  lease  as  we  have 
described  in  general  terms,  must  be  the 
joint  work  of  intelligent,  liberal  landlords, 
and  good  tenant  fimners.  It  may  require 
some  time,  some  more  experience,  and 
suggestions  from  many  quarters  before 
such  a  lease  is  got  into  the  best  form. 
But  it  is  an  object  worth  the  oonsideratiaa 
of  all  persons  interested  in  the  cultivation 
of  the  land,  and  the  attempt  has  been 
made  already.  We  have  received  a  copy 
of  such  a  lease  from  the  Vale  of  Eveshua 
Agricultural  Association,  which  has  been 
circulated  for  the  purpose  of  obtaining 
the  suggestions  of  competent  persons. 

It  has  been  said  that  some  farmers  do 
not  care  for  having  long  leases :  they  are 
willing  to  go  on  as  they  have  done.  But 
can  it  be  shown  that  there  is  a  number  of 
intelligent  farmers  with  capital,  who  pre- 
fer a  yearly  tenure  to  a  lease  of  reasonable 
length?  Besides,  some  of  these  agree- 
ments for  a  tenancy  from  year  to  year, 
contain  restrictions  almost  as  numerous 
and  absurd  as  those  in  leases  for  a  term  of 
years.  If  there  are  fitrmers  who  preftr 
dependence  to  the  independence  which  is 
the  result  of  a  fair  contract  between  fium- 
er  and  landlord,  these  are  not  the  men 
to  improve  our  agriculture ;  these  are  Uie 
men  with  little  capital,  and  less  skill,  who 
have  no  hopes  of  improving  their  coiir 
dition,  who  rely  on  ihe  easy  temper  or 
good-nature  of  an  indulgent  landlora,  and 
are  tau^t  that  they  and  their  labour 
must  be  protected  from  foreign  compe- 
tition. The  intelligent  fonmer  with 
capital  seeks  no  protection  against  the 
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iNogner,  and  wants  no  indnl^oe  ftxym 
lutkudkriL  He  is  ready  to  giye,  and  he 
voBld  be  compelled  by  competition  to 
ffwe,  to  the  landlord  the  full  Talne  for  the 
VK  of  his  land,  and  he  would  ask  for  no 
moie  than  the  liberty  of  cnltivating  it  in 
the  best  way. 

Belbre»  howerer,  a  good  fanner  ooald 
enter  on  the  land  with  full  confidence,  he 
would  haTe  one  iisYoar  to  ask  of  his  land- 
lord ;  mad  that  would  be,  not  to  protect 
him.  If  he  wanted  beans  or  oats  to  feed 
his  cattle  with,  to  increase  his  manure  and 
i  his  crop  of  com,  he  would  ask 


the  &vour  of  buying  them  where  he  could 

Ei  them  cheapest,  in  order  that  he  might 
re  a  greater  return  for  his  outlay  and 
so  better  pay  his  rent,  or  eren  an  in- 
creased rent  Under  the  |>rotecdTe  sTstem 
rCoBX  Laws]  a  man  who  is  protected,  as  it 
IB  termed,  in  one  thing,  is  taxed  in  an- 
other ;  he  may  be  protected  in  what  he 
has  to  sell,  but  be  must  pay  for  that  pro- 
tection bT  being  taxed  in  what  he  has  to 
buy.    The  &rmer  in  one  part  of  the  king- 
dom wants  something  that  he  does  not 
prodnee;  but  it  is  produced  in  another 
part  of  the  kingdom.     Both  parts  are 
protected  in  what  they  produce,  that  each 
may  be  compelled  to  buy  of  the  other ; 
and  each  is  taxed  in  what  he  buys  in 
order  that  the  other  may  be  protected. 
Thus  the  legislature  interfere  with  the 
prices  of  thu^    They  do  not  impose  a 
tax  on  foreign  produce  that  comes  into 
tiie  Uingdom  simply  with  the  view  of 
gettiDg  rerenne  from  it;  they  profess  to 
interfere  in  order  to  keep  up  the  prices  of 
oeitain  commoditief  that  are  produced  in 
the  kingdom*    They  profess  to  regulate 
wifliin  certain  limits  the  prices  for  which 
the  former  must  buy  and  sell  his  ajgricul- 
tnral  produce :  they  profess  to  do  it ;  but 
eferybody  who  knows  the  history  of  the 
com  laws  knows  that  thrf  cannot  do  it, 
and  nerer  have  succeeded  in  the  attempt 
Bat  they  have  succeeded  in  breeding  up 
a  rsoe  of  formers*  and  of  landlords  too, 
who  believe  that  their  true  interests  are 
best  consulted  by  the  government  attempt- 
ing to  raise  the  prices  of  all  agricultural 
produce,  both  that  which  a  fanner  buys 
and  tlttt  which  he  sells.    As   matters 
ataad  now,  it  is  thus : — ^We  have  a  land- 
lord who  by  hia  lease  diredi  his  tenant 


how  to  cultivate,  and  at  the  same  time 
reserves  the  power  of  walking  over  his 
ground  when  he  pleases  to  kill  the  game 
which  the  former  must  not  kill,  but  which 
he  must  feed;  a  tenant  with  deficient 
capital  and  insufficient  skill,  and  the 
shackles  of  a  restrictive  lease,  or  an  agree- 
ment for  a  lease  which  constitutes  a  te- 
nancy from  year  to  year ;  and  a  legisla- 
ture which  interferes  with  prices  and 
shuts  out  the  fkrmer  as  well  as  others 
from  buying  in  the  cheapest  market 
whatever  agricultural  produce  he  does 
not  ruse  himself.  Then  there  is  a  cry  of 
agricultural  distress,  and  when  the  ablest 
man  in  the  House  of  Conmions  asks  for 
a  committee  of  inquiry  into  the  cause  of 
this  distress,  those  who  complain  of  the 
distress  will  not  have  the  inquiry. 

It  has  been  shown  [Agriculture]  that 
all  duties  levied  on  agricultural  produce 
that  is  brought  into  these  kiusdoms,  are 
protective  duties,  however  smaU  they  may 
oe.  He  who  disputes  this  proposition  is 
inaccessible  to  the  cogent  power  of  reason. 
He  who  admits  it,  and  contends  for  the 
system,  must  contend  that  on  the  whole 
it  does  more  good  than  harm.  But  the 
system  contiuues,  and  we  still  hear  of 
agricultural  distress,  so  that  the  system  at 
least  does  not  prevent  agricultural  dis- 
tress. Those  who  have  handled  the  sub- 
ject best  attempt  to  prove,  and  we  believe 
that  they  have  proved,  tibat  the  system 
causes  agricultural  distress,  and  that  it  is 
the  chief  obstacle  to  improved  cultivation 
of  hmd,  the  granting  of  good  leases,  the 
employment  of  fVesh  capital  in  the  culti- 
vation of  land,  and  the  employment  of 
agricultural  labour.  All  these  subjects 
were  urged  hv  Mr.  Cobden,  in  the  House 
of  Commons  (1845),  in  a  speech,  when  he 
moved  for  a  select  committee  to  inouire 
into  the  extent  and  cause  of  the  allegea  ex- 
isting agricultural  distress,  and  into  the 
effects  of  legislative  protection  upon  the 
interests  of  landowners,  formers,  and  form- 
labourers— a  speech  unequalled  for  pei^ 
Bpicuity  of  statement,  practical  knowl^e 
of  the  subject,  clearness  of  expression, 
and  sound  argumentation ;  a  speech  which 
would  phice  Mr.  Cobden,  if  he  had  not 
already  earned  tiiat  distiuction,  among 
the  very  few  men  who  have  views  at 
once  comprehensive  and  sound  enougl^ 
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to  entitle  them  to  the  honoar  of  direoting 
the  afEun  of  an  indnttrioos  people. 

The  coYenaots  contained  in  a  leaie, 
however  few  they  may  be,  often  ooeasion 
difficulty  and  dispute  upon  the  expiration 
of  the  tenancy.  The  landlord  may  often 
claim  more  than  his  doe,  and  the  tenant 
may  be  disposed  to  do  less.  These  diffi- 
culties are  not  peculiar  to  ftirm  tenancies ; 
they  occur  continually  in  the  case  of 
dwelling-houses  let  for  a  term  of  years 
upon  the  condition  of  keeping  them  in 
good  repur.  If  soch  disputes  cannot  be 
settled  amicablyi  or  by  reference  to  arbi- 
tration, the  only  way  is  by  legal  proceed- 
ings. It  has  been  suggested  that  in  the 
case  of  dwelling-houses  in  hirge  towns 
like  London,  some  easy  mode  of  finally 
settling  such  disputes  might  be  estab- 
lished. In  such  cases,  the  evidence  of 
surveyors  is  the  evidence  on  which  a  jury 
must  give  their  verdict  in  case  of  legal 
proceedings;  and  it  would  be  quite  as 
satisfactory  to  all  parties,  if  the  evidence 
that  is  submitted  to  a  jury,  for  their  judg- 
ment, were  submitted  to  a  few  competent 
persons  to  be  chosen  in  some  uniform 
manner,  and  whose  deciuon  should  be 
final. 

In  1845  an  act  was  passed  (8  &  9  Vict 
c  124)  entitled  <  An  Act  to  facilitate  the 
granting  of  certain  Leases.'  Its  object  is  to 
substitute  abbreviated  forms  for  those  now 
in  use,  and  it  is  provided  that  in  taxing 
any  bill  for  preparing  and  executing  any 
deed  under  the  act,  the  taxing  officer,  in 
estimating  the  proper  sum  to  be  charged, 
is  to  consider  **  not  the  length  of  suc^ 
deed,  but  only  the  skill  and  labour  em- 
ployed, and  the  responsibility  incurred 
m  the  preparation  thereof.'*  It  is  enacted 
in  section  4,  '*  That  any  deed  or  part  of  a 
deed  which  shall  fiiil  to  take  effect  by  vir- 
tue of  this  act  shall  nevertheless  be  as  valid 
and  effectual,  and  shall  bind  the  parties 
thereto,  so  far  as  the  rules  of  law  and  equity 
will  permit,  as  if  this  act  had  not  been 
made."  There  are  schedules  to  the  act,  one 
of  which  gives,  in  column  1,  short  fbrms 
of  expression  which  may  be  used  in  place 
of  the  ordinary  exi)ressions  in  leases, 
which  are  contained  in  column  2 ;  and  it 
is  enacted  by  section  1,  **  That  whenever 
any  party  to  ainr  deed  made  according  to 
H>rms  set  mrth  in  the  first  scheanle 


of  this  act,  or  to  any  other  deed  which 
shall  be  expressed  to  be  made  in  putsn- 
ance  of  this  act,  shall  employ  in  soeh 
deed  respectively  any  of  the  forms  of 
words  contained  in  column  1  of  the  s»> 
oond  schedule  hereto  annexed,  and  dis* 
tinguished  by  any  number  therein,  such 
deed  shall  be  taken  to  have  the  same 
effect  and  be  construed  as  if  such  partj 
had  inserted  in  such  deed  the  form  of 
words  c<Hitained  in  column  2  of  the  same 
schedule,  and  distinguished  by  the  same 
number  as  is  annexed  to  the  form  of 
words  employed  by  such  party;  but  it 
shall  not  be  necessary  in  any  such  deed 
to  msert  any  such  number."  Thb  act 
does  not  extend  to  Scotland.  The  amount 
of  words  saved  by  this  act  is  not  sufficient 
to  compensate  for  the  difficulties  that  may 
arise  fhmi  persons  using  the  abbreviated 
forms  in  cases  where  they  may  not  intend 
them  to  have  the  full  meaning  which  this 
act  eives  to  them.  He  who  wishes  to 
guard  himself  either  as  landlord  or  tenant 
by  suitable  covenants  will  do  better  to 
express  his  meaning  at  full  length,  with- 
out availing  himself  of  the  abbreviated 
forms  which  this  act  invites  him  to  use. 
Lrases  in  general  require  either  an  ad 
valorem  stamp  or  the  common  deed  stamps 
without  which  the  instrument  cannot  be 

Siven  in  evidence.  Leases  fin*  a  term 
eterminable  on  a  life  or  lives  not  exceed- 
ing three,  and  the  leases  of  all  eodesias- 
tittl  corporations,  whether  aggregate  or 
sole,  for  any  term  not  exoeedmg  twenty- 
one  years,  are  exempted  from  the  duty. 
There  is  sJso  a  stamp  duty  on  agreement 
for  leases.  This  is  one  of  the  many 
modes  of  taxation. 

LEET  is  the  district  subject  to  the 
jurisdiction  of  a  oourt-leet.  Sometiines 
the  term  is  used  to  denote  the  court  its^l^ 
the  full  style  of  which  is  "  Conit-LeeC 
and  view  of  Frank-pledge."  Each  ai 
these  tiUes  is  f^uentiy  iised  akme ;  but 
the  omission  does  not  affect  the  eharaetw 
w  the  jurisdiction  of  the  court.  The 
court-leet  is  also  called  a  law-day,  aa  being 
the  ordinary  tribunal. 

One  of  the  least  improbable  dert^vatiooa 
of  the  word  *<  leet"  is  that  whidli  deduoaa 
lath  and  leet  fh>m  the  Anglo-Saxon 
«lathian»"  or  "  gelathiaa,"  to  aaaemble, 
both  laHh  and  ket  jadi^itfug  a  diaciiot 
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'Within  which  the  free  male  resiaiita  (re- 
sidents) asBembled  at  stated  timet  for 
prepsmioQ  for  military  defence,  and  for 
purposes  of  police  and  criminal  jnris- 
diction.  Of  the  first  of  these  objects 
icaroelT  any  trace  exists  in  the  modem 
Jeec  The  title  of  the  court  as  a  "view  of 
Frank-pkdg)^  points  to  its  former  im- 
portsnee,  under  the  ^stem  of  police  in- 
tnMhioed  or  perfected  by  King  Alfred, 
which  required  that  all  freemen  abore 
twe)T€  yean  of  age  should  be  receired 
into  a  deeenna,  dizein,  decennary,  or 
tithing  somettmes  called  a  Tisne,  or 
neighhoarhood,  and  in  Yorkshire  and 
other  parts  of  the  north,  ten-men^tale  (a 
nomb«r,  tale,  or  ta/Zy  of  ten  men),  and 
forming  a  society  of  not  less  than  ten  fri- 
borgs,  or  freeborrows,  freemen^  each  of 
whan  iras  to  be  borkoe,  that  is,  pledge  or 
security  for  the  good  conduct  of  tne  others. 
When  a  person  was  accused  of  a  crime, 
his  tithing  was  to  produce  him  within 
tiiirOTHme  days,  or  pay  the  legal  mulct 
for  the  offence,  unless  they  proved  on 
oath  that  no  others  of  the  tithing  were 
implicated  in  the  crime,  and  engaged  to 
produce  him  as  soon  as  he  could  be  found. 
For  mat  crimes  the  ofBender  was  ex- 
peUtd  from  the  tithing,  upon  which  he 
became  an  outlaw. 

The  duty  of  inspecting  a  decennary  or 
tithing  was  called  a  View  of  Frank-pledge, 
the  freeborrows  having  received  from 
their  Norman  conquerors  the  designatian 
wdl  known  in  Normandy  of  frank- 
pledges. The  prindpal  or  eldest  of  these 
freeborrows,  and  as  such  the  person  first 
sworn,  who  was  denominated  sometimes 
the  tithing-man  or  tithing-head,  some- 
times the  headborough  or  chief-pledge, 
sometimes  the  borsholder  or  borsalder 
(borfaes-alder,  or  senior  or  ruler  of  the 
pledges),  and  sometimet  the  reeye,was 
espedally  responsible  for  the  good  con- 
duct of  each  at  his  co-pledges,  and  ap- 
pears to  have  had  an  antiiori^  analogous 
to  that  still  exerosed  by  the  constable,. an 
oftcer  elected  by  the  resiants  for  the  pre- 
serration  of  die  peace  within  the  district 
that  coBstitntes  the  leet,  tithing  or  con- 
slablewick.  This  officer  is  m  many 
l^aees  called  the  headborough,  which 
designation,  m  well  as  those  of  borsholder 
and  tithiBg-nan,  la  fraqaently  used  by 


the  legislature  as  synonymous  with  that 
of  constable.  It  is  probable  that  all  the 
frank-pledges  were  numbered  accordiog 
to  rank  or  seniority,  as  in  places  whera 
more  than  two  constables  are  required 
the  third  officer  is  called  the  thirdborooglu 
Blackstone,  misled  by  the  sound,  supposes 
headborough  to  be  the  chief  person  or 
head  of  a  town  or  boroof h.  Hie  true 
derivation  will  remind  the  readers  of 
*Hndibras'  of  the  '^  wooden  bastile" 
(stocks),  which 

*<  None  are  able  to  break  IhonaA, 
UntU  they're  fteed  by  kead  of  bonmgfL" 

The  Holkham  MS.  of  the  Anglo-Saxon 
customary  law  says :— -'*  A  tithing  (there 
called  decimatio)  contains,  according  to 
local  usage,  ten,  seventy,  or  dghty  men, 
who  are  all  bound  (clebent)  to  be  pledges 
(fidejussores)  for  each  other.  So  that  if 
any  of  them  be  accused  (calumpniam 
patitur),  the  rest  must  produce  him  in 
court,  and  if  he  deny  the  ofience,  he  is  to 
have  lawfiil  purgation  by  the  tithing  (t.e. 
by  their  swearing  to  their  belief  of  his 
innocence).  A  tithing  is  in  some  places 
called  a  ward,  as  forming  one  society, 
subject  to  observation  or  inspection 
within  a  town  or  hundred.  lu  some 
places  it  is  called  *borch,'  that  is, 
pledges,  for  the  reasons  above  stated.  In 
others  it  is  called  tithing  (in  the  original 
decimatio),  because  it  ought  to  contain 
ten  persons  at  the  least" 

Insets  are  either  public  or  private. 
The  Public  Leet  is  an  assembly  held  in 
each  of  the  burger  divisions  of  the  county, 
called  a  hundred,  at  which  all  freemen 
who  are  resiants  within  the  hundred  are 
bound  to  attend  in  person  or  by  their 
representatives.  These  representatives 
were  the  reeves  or  chiefr  of  their  re- 

Sctive  tithings,  whether  designated  by 
t  or  by  any  of  the  other  appellations, 
each  of  whom  was  accompam^  by  four 
good  and  lawfhl  men  of;  and  elected  by, 
the  tithing  which  deputed  them.  Tms 
pnblio  court-leet  was  held  formerly  by 
the  royal  governor  of  the  county,  the 
ealdorman  of  the  Saxons,  the  earl  of  the 
Danes,  the  comes  or  count  of  the  Nor- 
mans. This  great  fonctionary  was  ac- 
companied by  the  shire-reeve,  an  officer 
elected  by  the  county  to  collect  the  king's 
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rents  and  the  other  bruichet  of  the  royal 
rereniie,  who,  in  the  absence  of  the  eal- 
dorman,  presided  in  the  conrt,  and  go- 
verned the  coonty  as  his  depnty,  whence 
he  is  called  by  the  Normans  a  Tioe-oooiea 
or  viooont,  though  in  English  he  re- 
tained the  name  of  shire-reere  or  sheri^ 
the  designation  connected  with  his  ori- 
ginal and  more  humble  dnties.  This 
public  court,  which  was  originally  called 
the  iblkmote,  being  held  suoeessiTcly  in 
each  hundred  in  the  course  of  a  cireuit 
performed  by  the  sheri^  acquired  the 
name  of  the  sheriff's  tourn,  b^  which 
name,  though  itself  a  oourt^leet,  it  is  now 
distinguished  from  inferior  private  leets. 
The  oourt-leets  appear  to  have  been 
created  by  grants  ffom  the  crown,  ob- 
ttdned  by  the  own^  of  eztensiTe  do- 
mains (which  afterwards  became  manors), 
and  most  frequently  by  religious  houses, 
for  the  purpose  of  relieving  their  tenants 
and  those  who  resided  upon  their  lands 
from  the  obligation  of  attending  the  toum 
or  leet  of  the  hundred,  by  providing  a 
domestic  tribunal,  before  which  the  resi- 
ants  might  take  the  oath  of  allegiance 
and  the  frank-pledges  might  be  inspected, 
without  the  trouble  of  attending  the 
toum,  and  to  which,  as  an  apparently 
necessary  consequence,  the  criminal  ju- 
risdiction of  the  prednct  or  district  was 
immediately  transferred.  In  these  pri- 
vate leets  the  grantee,  called  the  lord  of 
the  leet,  performed  the  duties  which,  in 
the  public  lector  toum,  after  the  ealdor- 
man^or  earl  had  permanently  absented 
himself,  fell  upon  the  sheriff.  Their 
duties  he  might  perform  either  personally 
or  bvlus  steward.  As  a  compensation 
for  this,  and  hb  trouble  in  obtaming  the 
franchise,  it  appears  to  have  been  the 
practice  of  the  mat  landowner,  who  by 
his  money  and  his  influence  had  procured 
the  grant  of  a  private  leet,  to  daim  from 
resLsnts  a  certain  small  annual  payment 
\^  the  name  of  certnm  letae.  The  tenants 
within  the  predneti  of  a  private  leet, 
whether  in  boroupfas,  towns,  or  manors, 
formed  a  body  pobtic  wholly  independent 
of  the  toum  or  leet  of  tiie  hundred; 
'whUst  such  upland  or  unprivileged  towns 
as  had  not  been  formed  into  or  included 
within  any  private  leet,  still  appeared, 
each  by  its  tithing-man  and  reeve,  and 


four  men  of  the  tithing,  and  formed  part 
of  the  body  politic  of  the  hundred.  EmA 
of  these  communities  appears  to  have 
exercised  most  of  those  rights  which  it 
has  of  late  years  been  supposed  could  not 
exist  without  a  royal  incorporation.  In 
many  cities  and  boroughs  the  ancient 
authority  of  the  court-leet  was  in  later 
tiroes  superseded  bv  charter  of  inoor* 
poration,  in  some  of  which  the  popular 
election  of  magistrates  was  preserved 
entire;  whilst  in  the  great  m^ori^  of 
cases,  the  right,  though  continuea  in 
name,  was  fettered,  if  not  rendered  alto- 
gether nugatory,  by  restrictions  of  various 
characters  and  degrees,  which  are  still  to 
be  seen  in  inooiporated  boroughs  not 
regulated  by  the  Municipal  Corporadoos 
Act  In  other  respects,  the  oourK  pre- 
scribed by  these  charters  was  adapted  to 
the  changes  which  had  taken  place  in  the 
habits  of  the  people  since  the  institBtioa 
of  the  court-leet  Manv  of  the  ftinctioos 
of  the  magistrates  in  the  new  incorpora- 
tions were  borrowed  fix>m  the  then  com- 
paratively recent  institution  of  justices  of 
the  peace. 

The  court  leet  is  acourt  of  record,  which 
has  jurisdiction  of  such  crimes  as  subject 
the  offenders  to  punishment  at  f*«mnHm 
law.  As  criminal  jurisdiction  belongs  ex- 
dusiveljT  to  the  kinglv  office,  all  criminal 
prosecutions  are  called  pleas  of  the  crown, 
and  the  courts  in  whichsueh  pleas  are  held 
are  the  king's  courts,  although  granted 
to  a  subject;  for  such  grant  operates 
merely  as  an  authority  to  the  grantee  to 
preside  judicially  by  himself  or  his 
steward,  and  to  take  the  profits  of  the 
court  to  his  own  use.  The  antfaoritv  so 
exercised  under  the  king's  gnnt  is  csilled 
a  lordship,  and  the  grantee  is  said  to  be 
the  lord  of  the  leet  It  may  be  claimed 
either  by  a  modem  grant  or  by  prescrip- 
tion, that  is,  long  established  user,  fi^om 
which  an  ancient  grant  is  presumed.  Tlie 
lord  of  the  leet  is  commonly  the  lord  of 
a  manor,  and  the  leet  is  usually  coexten- 
sive either  with  the  actual  limits  of  the 
manor  or  with  its  boimdaiy  at  some 
former  period.  There  may,  however,  be 
several  leets  in  one  manor,  aiid  a  leet  may- 
be appendant  to  a  town  or  to  a  single 
house.  It  is  not  necessary  that  the  lord 
of  the  leet  should  have  a  manor,  or  in- 
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deed  tlut  lie  should  have  any  intereBt  in 
the  bod  or  houses  over  which  the  leet 
jnrisdictioQ  extends.  The  crown  may 
grant  to  A  a  leet  over  the  lands  of  B,  and 
the  giantee  of  a  leet  in  his  own  land  may 
coDvey  the  land  and  retain  the  leet  The 
lord  may  be  required  by  writ  of  manda- 
mns  to  hold  the  court  Upon  non-user 
of  a  iMt,  ihe  grant  is  liable  to  be  seised 
into  the  hands  of  the  crown,  either  abso- 
lutely as  for  a  forfeiture,  or  quouaque,  that 
is,  undl  the  defect  be  amended :  the  same 
conseq^aence  ensues  upon  neglect  to  ap- 
point an  able  steward  and  other  necessary 
offioera»  or  to  provide  instruments  of  pu- 
nishment 

Privateleets  are  commonly  held,  as  pub- 
lic leefi  mtat  be,  twice  in  the.year,  within  a 
month  after  Easter,  and  within  a  month 
after  Bilichaelmas,and even  the  former  can- 
not, unless  warranted  by  ancient  usage,  be 
held  at  any  other  time  except  bv  adjourn- 
ment The  court  appears  to  have  been 
ferraerly  held  in  the  open  air.  It  should 
be  held  at  its  accustomed  place,  though, 
if  sufficient  notice  be  given,  it  may  be 
held  anywhere  within  the  district  All 
persons  above  the  age  of  twelve  years 
and  under  sixty  (except  neers  and  clergy- 
men, who  are  exempted^  by  statute,  and 
women  and  aliens),  resiant  within  the 
precinct  for  a  year  and  a  day,  whether 
masters  or  servants,  owe  suit  to  ({^.per- 
sonal attendance  at)  this  court,  and  here 
they  ought  to  ta^  the  oath  of  allegiance. 
The  suit  to  the  court-leet  is  said  to  be 
real  (t>.  regal  or  due  to  the  Idng),  be- 
cause every  one  bound  to  do  suit  to  such 
court  as  a  resiant,  is  also  bound  to  take 
the  oath  of  allegiance,  unless  he  has  taken 
it  before.  But  where  a  non-resiant  is 
bound  by  tenure  to  join  with  the  resiants 
in  making  presentments  at  the  court-leet, 
the  duty  is  not  suit-real,  for  he  shall  not 
be  sworn  to  his  allegiance,  &c.  at  this 
leet  It  is  merely  suit-service,  t>.  a  suit 
foiming  one  of  the  services  due  from  the 
tenant  to  his  lord  in  respect  of  the  tenure. 
For  the  non-performance  of  such  suit  the 
remedy  is  by  distress,  as  in  case  of  other 
suits-service  or  rents^ervice.  A  man 
who  has  a  house  and  fiunily  in  two  leets, 
so  as  in  law  to  be  conversant  or  oommo- 
rant  in  both,  must  do  his  suit  to  the  leet 
where  his  penon  is  commorant,  that  is, 
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where  his  bed  lies,  but  if  he  occasionally 
reside  in  both,  he  is  bound  to  do  suit  to 
each. 

The  Anfflo-Saxon  Hundred  Court  ap- 
pears to  have  had  jurisdiction  in  all 
causes,  civil,  criminal,  and  ecclesiastical ; 
and  also  to  have  had  the  cognizance  and 
oversight  of  all  the  communities  of  frank- 
pledges within  the  hundred  the  members 
of  these  communities  being  bound  for 
that  purpose  to  attend  at  the  Hundred 
Court  by  themselves  or  their  elected  re- 
presentatives. The  jurisdiction  of  the 
Hundred  Court  in  ecclesiastical  matters 
was  taken  away  by  an  ordinance  of 
William  the  Conqueror,  which  forbade 
the  attendance  of  the  bishop. 

It  was  the  province  of  the  court-leet, 
as  well  the  public  leet  of  the  hundred .  as 
the  private  leet,  to  repress  all  offences 
against  the  public  peace,  and  to  enforce 
the  removal  of  all  public  nuisances.  The 
leet  jugr  may  make  bv-laws.  The  leet 
jury  elect  their  chief  magistrates,  tlie 
reeve  or  constable,  &c  of  the  private  leet, 
and,  as  it  would  seem,  the  high  constable 
(sometimes  called  the  alderman)  of  the 
hundred. 

Before  the  Norman  conquest,  and  pro- 
bablv  for  some  time  after,  this  court  of 
the  feet  was,  if  not  the  sole,  at  least  the 
ordinary  tribunal  for  the  administration 
of  crinunal  justice  in  the  kingdom.  Until 
the  reign  of  Henry  I.,  when,  with  re- 
spect to  certain  heinous  offences,  the 
punishment  of  death  was  substituted  for 
pecuniary  compositions,  no  crime  ap-  * 
pears  to  have  been  punished  by  death 
except  that  called  in  the  laws  of  that 
prince  "  Openthifte,"  a  theft  where  the 
offender  was  taken  with  the  thine  stolen 
uj^n  him.  Of  this  crime,  as  requiring  no 
trial  or  presentment,  the  leet  had  no  cog- 
nizance. Other  offences,  of  however  se- 
rious a  nature,  subjected  the  party  to  a 
mulct,  or  pecuniary  fine,  the  amount  of 
which  was  m  many  cases  determinate  and 
fixed. 

Offences  to  be  merely  inquired  of  in 
leets  are  arson,  burglary,  escape,  larceny, 
manslaughter,  murder,  rape,  rescue,  sacri-. 
lege,  and  treason,  and  every  offence  which 
was  felony  at  common  law.  These  of- 
i  being  presented  by  the  leet  jury 
idictors,  and  the  indictment  bdng 
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certified  to  the  justices  of  gaol  deliTeiy, 
the  indictees  may  be  arraigned ;  but  they 
cannot  be  arraigned  upon  the  mere  pro- 
duction of  the  court-roll  containing  the 
presentments.  Formerly  all  offences  in- 
quirable  in  leets  were  also  punishable 
tnere  by  amercement ;  bat  the  power  of 
adjudicating  finally  upon  crimes  m  courts 
ieet,  whether  public  or  private,  is  now 
limited  to  such  minor  offences  as  are  still 
left  under  the  old  system  of  pecuniary 
compensation.  No  matters  are  cognizable 
iu  the  leet  unless  they  have  arisen  or  have 
had  continuance  since  the  last  preceding 
court 

An  amercement  is  a  pecuniary  punish- 
ment which  follows  upon  every  present- 
ment of  a  de&ult  or  of  any  offence  com- 
mitted out  of  court  by  private  persons. 
Amercements  are  to  be  mitigated  in  open 
court  by  affeerers  (afferratores,  from  af- 
ferrare  or  afforare,  cfferer^  to  tax,  or  fix 
a  price,  hence  the  term  afferege,  used  in 
the  old  French  law  to  denote  the  judicial 
fixing  of  a  price  upon  property  to  be 
sold).  The  affeerers  by  their  oaths  affirm 
the  reasonableness  of  the  sum  at  which 
they  have  assessed  the  amercement  This 
course  is  confirmed  by  Magna  Charta, 
which  directs  that  amercements  shall  be 
assessed  by  the  peers  of  the  offender,  t.e. 
the  pares  curise,  or  suitors  of  the  same 
court  The  amercements,  being  affeered, 
are  estreated  (extracted)  from  the  court- 
roll  by  the  steward,  and  levied  by  the 
bailiff  under  a  special  warrant  from  the 
lord  or  steward  for  that  purpose,  by  dis- 
tress and  sale  of  the  goods  of  the  party, 
which  may  be  taken  at  any  place  withm 
the  district ;  or  the  lord  may  maintain  an 
action  of  debt  for  such  amercement  For 
a  nuisance,  the  jury  may  amerce  the  of- 
fender, and  at  the  same  time  order  that 
he  be  distrained  to  amend  it 

The  steward  of  a  leet  is  a  judge  of  re- 
cord, and  may  take  recognizances  of  the 
peace ;  and  he  may  impose  a  fine  for  a 
contempt  or  other  offence  committed  in 
court  as  where  a  party  obstructs  the  jury 
in  the  execution  of  their  duties,  or  by 

Sublic  officers  in  the  discharge  of  their 
uties  out  of  court  The  amount  of  the 
fine  is  at  onoe  fixed  by  the  stewsu^  and 
therefore,  though  sometimes  loosely 
ealled  an  amercement,  it  is  not  .to  be  af- 


feered. When  a  suitor  present  in  court 
refuses  to  be  sworn,  it  is  a  contempt  for 
which  a  reasonable  fine  may  be  imnosed; 
so  if  the  jury,  or  any  of  them,  refuse  to 
make  a  presentment  or  depart  without 
making  it  or  make  it  before  all  are 
agreed.  But  the  fine  must  be  set  upon 
each  person  individnaUy.  For  the  fine 
so  imposed  the  lord  may  distrain  or  bring 
an  action  of  debt  In  all  matters  within 
the  cognizance  of  a  oourt-leet  the  lord  or 
stewanl  has  the  same  power  as  the  judges 
in  the  superior  oourts.  He  has  indeed 
no  power  to  award  imprisonment  aa  m 
punishment  fbr  ofiences  presented  in  the 
leet  such  ofiences  being  the  subject  of 
amercement  only ;  but  he  may  imprison 
persons  indicted  or  accused  of  felony  be- 
fore him,  and  persons  guilty  of  a  con- 
tempt in  &ce  of  the  court 

If  a  nuisance  within  the  jurisdiction  of 
a  leet  be  not  presented  at  the  oourt-leet 
tlM  sheriff  cannot  inquire  of  it  in  hie 
toum,  for  that  which  is  within  the  pre- 
cinct of  the  leet  is  exempt  fh>m  the  juris- 
diction of  the  toum ;  which  has  merely 
the  same  jurisdiction  as  private  leets  in 
such  parts  of  the  hundred  as  are  not  in- 
cluded within  any  private  leet 

Of  common  right  the  constable  is  to  be 
chosen  by  the  jury  in  the  leet ;  and  if  the 
party  chosen  be  present  he  ought  to  take 
the  oath  in  the  leet ;  if  absent  before  jus- 
tices of  the  peace.  If  he  refiiae  to  accept 
the  office,  or  to  be  sworn,  the  ste?rard 
may  fine  him.  If  the  party  chosen  be 
absent  and  refbses,  the  jury  mav  present 
his  refusal  at  the  next  court  ai>i  then  he 
is  amerced.  But  a  person  chosen  con* 
stable  in  his  absence  ought  to  have  no- 
tice of  his  election.  A  mandamus  lies  to 
the  steward  of  a  leet  to  swear  in  a  con- 
stable chosen  by  the  jury.  By  13  &  14 
Car.  II.  ci^.  12,  when  a  constable  dies 
or  goes  out  of  the  parish,  any  two  jus- 
tices may  make  and  swear  a  new  one 
until  the  lord  shall  hold  a  oourt-leet : 
and  if  any  officer  continue  above  a  yeas' 
in  his  ofllce,  the  justices  in  their  quarter- 
sessions  ma^  discharge  him,  and  put 
another  in  his  place  until  the  lord  sittll 
hold  a  court  But  the  justices  at  sessions 
cannot  discharge  a  constable  appointed  at 
the  leet;  and  though  they  can  appoint 
constables  until  the  lord  shall  iudd  a 
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conit,  they  cannot  appoint  for  a  year,  or 
till  others  be  chosen.  A  person  chosen 
•  oonstable  vho  is  deficient  in  honesty, 
knovledge,  or  ability,  maj  be  discharged 
by  the  leet  or  bythe  donrt  of  King's 
Beodi  as  nnfit  The  steward  may  set  a 
Rasooable  fine  on  a  oonstable  or  tithiog- 
man  vho  refuses  to  make  presentments. 

Though  the  leet  has  long  ceased  to  be 
the  princi^  and  ordinary  court  of  crimi- 
nal jurisdiction,  its  power  has  been  en- 
larged by  sereral  statutes,  which  give  it 
cf^oiaanoes  over  ofifences  newly  created, 
and  it  does  not  appear  to  have  been  at 
any  time  diiecUy  abridged  by  legislative 
interference.  'Ae  bosiuess  of  the  conrt 
has  chiefly  been  affected  by  the  creation 
of  coocnrrent  jurisdictions,  particularly 
that  of  jostices  of  the  peace  [  J  ustices  of 
THS  Psacs],  who  have  cognizance  of  the 
same  matters,  as  well  as  of  many  others 
over  which  the  oourt-leet  has  no  jurisdic- 
tion. Justices  of  the  peace  are  always 
accessible,  whereas  the  court-leet  is  open 
only  at  distant  intervals,  and  for  a  short 
period,  unless  it  be  continued  by  adjourn- 
ment, which  can  only  take  place  for  the 
despatch  of  existing  business.  Another 
caose  of  the  declension  of  these  tribunals 
is  tluit  except  in  a  very  few  cases  the  jn- 
risitictioii  of  the  leet  is  confined  to  of- 
fences punishable  at  common  law.  In 
statutes  which  provide  for  the  repression 
of  new  offences,  the  leet  is  commonly 
passed  over  in  fiivour  of  justices  of  the 
peaee.  Blackstone  reckons  **  the  almost 
entire  disuse  and  contempt  of  the  court- 
leet  and  sheriff's  tonm,  tne  king's  ancient 
courts  of  common  law  formerly  much 
revered  and  respected,  among  ue  mis- 
chievous effects  of  the  change  in  the  ad- 
mmistratum  of  justice  by  summary  pro- 
ceedings beftre  justices  of  the  peace.**  It 
was  not  however  left  to  the  learned  com- 
mentator to  make  this  discovery.  In  the 
oonne  of  the  very  reign  which  witnessed 
the  introduction  of  the  modem  system  of 
jnstioi^  of  the  peace,  we  find  the  Com- 
mons ffcmnnatrating  against  the  violation 
of  the  9axou  principle  of  self-govern- 
ment and  domestic  administration  of  jus- 
tice, resulting  ftora  the  encroachments 
made  upon  the  ancient  jurisdiction  of  the 
leet  by  giving  to  the  new  tribunal  of  the 
josdoes  of  the  peace  a  concurrent  juris- 


diction in  matters  usually  brought 
before  the  court-leet,  and  an  exclusive 
jurisdiction  in  other  important  matters. 
In  the  last  year  of  Edward  III.  (1877), 
the  Commons  by  their  petition  in  parlia- 
ment prayed  the  kin^  that  no  justice  of 
the  peace  should  inqmre  of  anything  cog- 
nizable in  the  courts  of  lonb  who  hul 
view  of  frankpledp^,  or  of  anything  ooff- 
nizable  in  any  city  or  borough  within 
their  district,  and  should  attend  onlv  to 
the  keeping  of  the  peace  and  the  enforc- 
ing of  the  statute  of  labourers.  To  this 
petition  the  king  returned  the  following 
unsatisfactory  answer: — "The  statutes 
heretofore  made  cannot  be  kept  if  the  pe- 
tition be  granted."  At  this  time,  and 
until  the  passing  of  27  Hen.  VIII.  c.  24, 
offences  in  leets  were  alleged  to  be  against 
the  lord's  peace,  not  the  king's. 

The  common  notice  of  holding  the 
court  is  said  to  be  three  or  four  days;  but 
it  is  now  usual  to  give  fifteen  days' 
notice. 

The  functions  of  the  steward  of  a 
court-leet  are  mostly,  if  not  wholly,  judi- 
cial. Ministerial  acts  are  performed  by 
an  inferior  officer  called  the  bedel  or 
bailiff,  who  of  common  right  is  appointed 
by  the  lord  or  steward,  though  by  custom 
he  mav  be  chosen  by  die  jury,  and  sworn 
with  the  other  officers  chosen  at  the  leet ; 
and  where,  in  a  leet  appendant  to  a 
borough,  the  bailiff  so  chosen  has  a  dis- 
cretionary power  in  imiHmnelling  the 
jury,  this  important  function  is  a  suffi- 
cient ground  for  issuing  a  Quo  warranto 
to  inquire  into  the  titie  of  the  party  who 
exercises  it  The  steward,  at  the  cus- 
tomary or  at  a  reasonable  time  before  the 
holding  of  the  court,  issues  a  precept 
under  his  seal,  addressed  to  the  bailiff  of 
the  leet,  commanding  him  to  warn  the 
resiants  to  appear  at  the  time  and  place 
appointed  for  holding  the  court,  and  to 
summon  a  jury.  The  notice  may  be 
given  in  the  church  or  market,  according 
to  the  usage  of  the  particular  place ;  but 
it  is  said  uat  if  it  be  not  an  ancient  leet, 
personal  notice  is  necessary.  According 
to  the  course  most  usually  pursued,  the 
steward  opens  the  court  by  directing  the 
court  to  be  proclaimed ;  and  this  being 
the  king's  court,  it  is  necessary  that  three 
proclamations  should  be  made.  This  is 
b2 
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done  by  the  bailifb  crying  "Oyes" 
(hear)  three  times,  and  then  saying  once, 
**  All  manner  of  persons  who  are  resiaut 
or  deciners,  and  ao  owe  suit  royal  to  this 
leet,  come  in  and  do  yonr  suit  and  answer 
to  yoar  names,  upon  pain  and  peril  which 
shall  ensue."  The  bailiff  then  delivers 
to  the  steward  a  list  of  persons  summoned 
as  jurymen,  together  with  the  suit  or 
resiant  roll.  The  suit-roll  is  then  called 
oyer,  and  those  resiants  who  are  absent 
are  marked  to  be  amerced.  The  bailiff 
then  makes  three  other  proclamations,  by 
crying  **Oyes"  three  times,  and  Uien 
saying,  **  If  i^ny  man  will  be  esscngned, 
come  in,  and  yon  shall  be  heard.*'  The 
steward  having  called  for  the  essoigns 
(excuses)  enters  them.  The  essoigns 
should  regularly  be  adjourned  to  the  next 
court  for  examination  in  the  court  roll  or 
book. 

Suit-real  must  be  done  in  person;  it 
cannot  be  done  by  attorney :  and  probably 
it  cannot  be  released  by  the  lord.  But 
the  suitor  may  be  essoigned  or  excused 
for  the  particular  occasion,  which  is  done 
oenerally  upon  the  payment  of  an  essoign 
penny. 

The  constables  are  next  examined  as 
to  their  compliance  with  the  orders  re- 
ceived by  them  at  the  previous  court. 
After  this  the  leet  jury  is  formed.  This 
jury  is  chosen  from  the  body  of  the  suit- 
ors, and  consists  of  not  less  than  twelve, 
nor  more  than  twenty-three.  In  some 
leets  the  jury  continues  in  office  for  a 
whole  year;  in  others  the  jurors  are 
elected  and  discharged  in  the  course  of 
the  day.  A  custom  for  the  steward  to 
nominate  to  the  bailiff  the  persons  to  be 
summoned  on  the  jnr^-  is  valid.  If  a  suf- 
ficient number  of  resiants  to  form  a  jury 
cannot  be  found,  the  steward  has  power 
to  compel  a  stranger  to  serve,  even 
though  he  be  merely  travelling  through 
tiie  district;  but  a  woman,  though  a  resi- 
ant, cannot  be  sworn. 

After  the  jury  is  chosen  a  foreman  is 
named,  who  is  sworn  as  follows : — "  Yon 
shall  well  and  truly  inquire,  and  true 
presentment  make,  of  all  such  articles, 
matters,  and  things  as  shall  be  given  you 
in  charge ;  the  king's  counsel,  your  com- 
panions*, and  your  own,  you  uiall  keep 
secret  and  undisclosed.    You  shall  pre- 


sent no  man  for  envy,  hatred,  or  malice ; 
nor  spare  any  man  for  fear,  fovonr,  or 
affection,  or  any  hope  of  reward ;  but  ac- 
cording to  the  best  of  your  knowledge; 
and  the  information  yon  shall  receive, 
you  shall  present  the  truth  and  nothbg 
but  the  truth."  As  soon  as  the  foreman 
is  sworn,  and  the  rest  of  the  jury,  they 
receive  a  charge  from  the  steward,  point- 
ing out  the  nature  of  their  duties,  and  of 
the  matters  which  ought  to  be  presented. 
The  jury  make  their  presentments  to  the 
steward,  who,  in  cases  of  treason  or 
folony,  must  return  the  presentments  (in 
these  cases  called  indictments)  to  the  jus- 
tices of  gaol  delivery  if  the  offenders  be 
in  custody ;  if  they  be  at  large,  the  indict- 
ments must  be  removed  into  the  King's 
Bench  by  certiorari,  in  order  that  process 
may  issue  thereon.  In  all  other  cases 
the  steward  of  the  leet  has  power,  upon 
the  complaint  of  any  party  grieved  by 
the  presentment,  or,  on  the  other  hano, 
upon  any  suspicion  entertained  as  to  the 
concealment  of  any  offence,  by  non-pre- 
sentment, to  cause  an  immediate  inqury 
into  the  truth  of  the  matter  by  another 
jury,  though  in  the  fortner  case  the  more 
usual  course  now  is  by  certiorari  or  tra- 
verse. 

A  court-leet  may  be  adjourned  if  the 
business  of  the  particular  court  require  it 

It  is  not  necessary  that  notice  should 
be  given  of  an  order  made  by  the  leet  for 
abating  a  nuisance;  the  party  being 
within  the  jurisdiction,  must  take  notice 
of  it  at  his  peril.  For  the  same  reason 
he  is  also  bound  to  take  notice  of  a  by- 
law. 

The  ordinary  profits  of  a  court-leet  are 
the  fines,  amercements,  and  essoi^  pence, 
and  belong,  in  the  case  of  a  public  leet  or 
toum,  to  the  king ;  in  the  case  of  a  pri- 
vate leet,  to  the  grantee  or  lord  of  the 
leet  In  a  private  leet  also,  the  lord,  as 
above  mentioned,  is  entided  to  a  further 
payment,  in  the  nature  of  a  poll-tax, 
capitagium,  or  chevage,  by  the  name  of 
certum  letse,  scmietimes  called  cert-silver, 
certainty-money,  cert-money,  and  head- 
silver.  When  tiiis  payment  is  to  be  made 
on  the  day  of  the  leet,  the  defoulters  may 
be  presented  and  amerced.  For  such 
amercement  the  lord  may  distrain;  but 
he  cannot  distrain  for  the  cert-money  it- 
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tdf^  vitfacNit  a  prescription  to  warrant  \ 
such  distrees.    In  the  absence  of  both 
amereement  and  prescription,  the  lord's 
resaedy  is  by  action  of  debt 

Thon^  the  conrt-leet  may  now  be  eonsi- 
doed  as  an  antiquated  institntion  in  many 
iteqpects,  it  is  one  of  oar  old  institutions 
tbat  is  characterised  by  many  valuable 
fiatnres.    But  the  oourt-leet  is  not  ineffi- 
cient in  all  places.  It  is  stated  in  a  yalu* 
Bble  pamphlet  by  J.  Ross  Conlthart,  Esq. 
'  On  the  sanatory  condition  of  the  town 
ef  Ashton-under-Lyne  (1844\  <«  That  as 
die  power  and  authority  of  tne  surveyor 
ot  inspector  of  nuisances  is  limited  to 
comauM  nnisances,  it  is  necessary  in  all 
eases  of  private  nuisance  to  call  in  the 
ttd  ai  Lord  Stamibrd's  Court-leet  Jury. 
This  eoort,  which  has  Alien  into  disuse 
in  many  towns,  holds  its  sittings  here  (in 
AahtOD-onder-Lyne)  rc^larly  every  six 
mooDths;  and  the  numerous  amerciaments 
which  are  from  time  to  time  made  upon 
die  owners  of  property  in  respect  of  dan- 
ceroos  tenements,  defective  sewerage,  and 
nldiy  nuisances,  contribute  in  no  small 
degree  to  correct  abuses  and  to  punish  a 
diss  of  careless  and  avaricious  landlords, 
tlttt  nather  the  local  acts  nor  common 
Uw  could  effectually  reach."  The  author 
of  this  pamphlet  has  pyen  at  length  the 
fmn  of  proceedings  m  the  court-leet  at 
Ashtan,  and  the  examples  of  the  kinds 
of  presentments  and  amerciaments.    The 
author  says  at  the  end  of  the  note,  **  In 
eandnsion  I  would  remark,  that  the  pre- 
scriptive manorial  powers  exercised  within 
the  manor  of  Ashton-under-Lyne  are  not 
£xmd  to  be  in  any  respect  oppressive; 
but  on  the  other  hand  are  found  to  be 
invaluable  adjuncts  to  the  effective  work- 
ing of  our  various  local  acts  of  parlia^ 
ment    Indeed  I  know  of  my  own  know- 
ledge ftat  the  commissioners  appointed 
under  our  police,  gas,  market,  and  water 
acts,  frequently  derive  much  valuable  as- 
sistance from  the  presentments  of  the 
Court-leet  Jurv ;  and  that  if  it  were  not 
for  such  excellent  auxiliaries,  several  of 
the  provisioDS  of  these  acts  would  be  al- 
together inoperative.    In  all  these  local 
acts  of  parliament  a  provision  is  intro- 
dnoed,  reserving  unimpaired  the  pivi- 
leges  of  the  manor  to  Lord  Stamford." 
LEGACY  (LegtomX  a  bequest  or 


gift  of  goods  and  chattels  by  will  or  testa- 
ment The  person  to  whom  it  is  given  is 
termed  the  legatee  (legatarius). 

The  bequest  in  no  case  confers  more 
than  an  inchoate  property  on  the  legatee, 
which  does  not  become  complete  till  the 
assent  of  the  executor  or  administrator 
with  the  will  annexed,  as  the  case  may 
be,  has  been  given.  [Executor.]  But, 
before  such  assent,  the  bequest  is  trans- 
missible to  the  personal  representatives  of 
the  legatee,  and  will  pass  by  his  will. 
The  assent  of  the  executor  or  adminis- 
trator, however,  cannot  be  refused  except 
so  for  as  this,  that  he  is  not  bound  to  ad- 
mit that  there  is  any  property  due  to  the 
le^tee  till  the  debts  of  the  deceased  are 
paid. 

Legacies  are  of  two  kinds,  general  and 
specific.  A  legacy  is  general  when  it  is 
so  given  as  not  to  amount  to  a  bequest  of 
a  particular  thing,  or  a  particular  fund  of 
the  testator ;  a  Sfwcific  legacy  is  a  bequest 
of  a  specified  thing,  or  a  specific  part  of 
the  testator's  estate.  The  whole  of  the 
estate  of  a  person  deceased  being  liable 
for  the  payment  of  his  debts,  legacies  of 
both  kinds  are  of  course  subject  to  debts : 
but  in  case  of  a  deficiency  of  the  estate 
for  the  payment  of  the  legacies,  the  gene- 
ral legatees  can  only  be  paid  in  equal 
proportion ;  and  they  must,  as  it  is  tech- 
nically termed,  abate.  A  specific  legatee 
is  not  compelled  to  abate,  or  allow  any 
thing  by  way  of  abatement,  but  his  legacj 
may  be  taken  for  the  payment  of  debts  if 
the  general  legacies  have  all  been  applied 
to  pay  them  and  there  is  still  a  deficiency. 
Specific  legatees  may  however  be  com- 

relled  to  abate  as  agidnst  one  another, 
f  the  part  of  the  testator's  estate  which 
is  specifically  given  has  been  disposed  of 
by  the  testator  in  hia  lifo-time,  or  at  the 
time  of  his  death  has  ceased  to  exist  in 
such  form  as  described  in  his  will,  the 
general  rule  is,  that  the  specific  legatee 
loses  his  legacy,  and  is  not  entitled  to  any 
satisfaction  out  of  the  general  estate ;  in 
such  case  the  legacy  is  said  to  be  adeemed, 
a  term  which  has  been  derived  from  the 
Roman  law,  though  the  word  **  adimere" 
is  not  there  used  exactly  in  this  sense 
CDig.  34,  tit  4).  There  is  also  a  third 
description  of  legacy,  partaking  somewhat 
of  the  nature  of  both  kinds  already  men. 
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tioned,  as  a  gift  of  so  mnch  money,  with 
reference  to  a  particular  fond  for  pay- 
ment. This  is  called  a  demautraiive 
legacy,  bat  so  &r  differs  from  one  pro- 
perly specific,  that  if  the  fhnd  pointed  oat 
nils  on  any  acooant,  the  legatee  will  be 
paid  out  of*^  the  general  assets ;  yet  it  is 
so  fiu"  specific  that  it  is  not  liable  to  abate 
in  case  of  a  deficiency  of  the  general 
assets. 

Legacies  may  be  given  either  abao- 
Intely  (puri^  as  the  Roman  jorists  termed 
it),  or  upon  condition  Tsab  conditione)  or 
upon  the  happening  or  any  contingency : 
provided  it  must  happen,  if  at  all,  witlun 
the  duration  of  a  life  or  lives  in  being  at 
the  time  of  the  decease  of  the  testator  and 
twenty-one  years  afterwards,  allowing  in 
addition  the  period  of  gestation  where  the 
contingency  depends  npon  the  birth  of  a 
child.  Legacies  may  also  be  given  in 
soch  a  wajr  that  though  no  condition  is 
expressed  in  distinct  terms,  it  mav  be 
clearlv  inferred  that  the  testator  did  not 
intena  his  gift  to  take  effect  till  a  definite 
time  had  arrived  or  a  definite  event  had 
taken  place.  When  a  legatee  has  ob- 
tained soch  an  interest  in  the  legacy  as 
to  be  fully  entitled  to  the  property  in  it, 
the  legacy  is  said  to  be  veaUd^  and  this 
property  may  be  acquired  long  before 
the  right  to  the  possession  of  the  legacy 
accrues.  A  vested  legacv  partakes  of  the 
incidents  of  property  so  nr  as  to  be  trans- 
missible to  the  personal  representatives  of 
the  party  entitled  to  it,  or  to  pass  by  hit 
will;  a  le^y  which  is  contingent  or 
not  vested  is  no  propertjr  at  all  with  re- 
spect to  the  legatee.  Tms  distinction  of 
legacies,  vested  and  not  vested,  seems 
derived  from  the  Roman  law,  which  ex- 
presses the  &ct  of  vesting  by  the  words 
''dieslegaticedit" 

Formerly,  in  all  cases  when  a  legatee 
died  before  the  testator,  the  legacy  lapsed 
or  fiiiled,  and  went  to  the  person  ap- 
pointed residuary  legatee  by  the  testator, 
or  if  there  was  none  such,  to  the  next  of 
kin ;  and  lap^  mi^ht  also  take  place  (as 
already  observed  with  respect  to  a  legacy 
given  to  a  leptee  at  a  particular  time,  or 
upon  condition,  or  the  happening  of  a 
oontingenc;^)  if  the  legatee  di«i  before  the 
appointed  time  arrived,  or  if  the  condition 

'"^  not  performed,  or  the  contingency 


did  not  happen.  The  statute  1  Vict, 
c  26,  $  33,  has  modified  the  old  role, 
and  directs  that  when  leg^icies  are  be- 
queathed to  a  child  or  other  issue  of  a 
testator,  who  shall  die  in  his  life-time, 
leaving  issue,  and  soch  issue  shall  be 
living  at  the  testator^s  death,  the  legaoes 
shall  not  lapse  unless  a  contrary  inlentiflo 
appears  upon  the  fiMe  of  the  will,  hot 
shall  take  effect  as  if  the  legatee  had  died 
immediately  after  the  testator. 

The  rules  by  which  gifts  of  legades 
are  construed  are  derived  finom  the  Raman 
law,  or  rather  are  a  nartof  that  law,  which 
I  prevails  in  the  ecclesiastical  ooorti :  for 
although  the  court  of  chancery  has  con- 
current jurisdiction  over  legacies  with  the 
ecclesiastical  courta,  yet  to  prevent  oon- 
fusion  it  follows  the  same  general  rales. 
If  however  a  legacy  be  charged  upoB  or 
made  payable  out  of  real  estate,  then«  as 
the  ecclesiastical  court  has  no  concurrent 
jurisdiction,  courts  of  equity  are  not  boand 
to  follow  the  same  rules  as  to  the  ooo- 
struction  of  sudi  gifts  as  in  the  caae  of 
personal  estate. 

The  questions  involved  in  the  law  re- 
lating to  legacies  are  very  numerous,  and 
belong  to  treatises  on  that  branch  of  the 
law. 

Generally  making,  an  executor  can- 
not be  compelled  to  pay  legacies  until 
after  the  expiration  of  twdve  mootha 
firom  the  decease  of  the  testator,  and  not 
even  then  unless  the  assets  should  be 
realised  and  the  debts  paid  or  provided 
for ;  but  as  the  rule  is  only  for  me  gene* 
ral  convenience  of  executors,  if  it  should 
appear  that  all  the  debts  of  the  testator 
are  paid,  tiie  executor  may  be  compelled 
to  pay  the  legacy  before  the  twelve 
months  have  expired.  It  may  be  stated 
however  as  a  general  rule,  that  legacies 
are  payable  twelve  months  after  the 
death  of  a  testator,  and  with  interest 
from  that  time  at  4  per  cent,  unless  the 
testator  has  made  s(Mne  special  provisian 
as  to  time  of  payment  and  interesL  The 
rule  as  to  the  twelve  months  is  taken 
from  the  Roman  law.  When  a  spedfie 
legacy  connsts  of  some  determinate  chat- 
tel, whether  real,  as  a  lease  for  years,  or 
personal,  as  a  particular  horse,  the  lega- 
tee, after  assent  by  the  executor  to  3ie 
legacy,  may  take  poasession  of  it,  or  cue 
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for  it  li^  action  at  law ;  bot  where  the 
•peeifie  I^acy  eonnsts  of  money,  &c^  and 
in  all  cases  of  general  and  of  demonstra- 
tife  legagiicg,  no  action  at  law  lies  unless 
the  execator  has,  for  some  new  const- 
dcfstion  beneficial  to  himself^  expressly 
pramiaed  payment  As  a  general  rule 
therHbre  it  may  be  stated  tmit  the  reme- 
dies by  legatees  against  executors  are 
afiorded  by  the  coorts  of  equity.  (Roper 
On  Leoaciea;  Williams   On  JEmcvIots 


Ob  the  sntrjeet  of  legacies  Qegata; 
vnder  the  Roman  law.  Gains  (u.  192- 
S55)  and  die  Digest,  lib.  xxx.,  xxxi., 
^g^^V,  *  De  Legatis  et  Fidei  oommissis,' 
are  ihe  chief  anthorities.  This  is  one  of 
tiie  anbgects  on  which  the  Roman  joria- 
cownhs  hare  most  SDCoessftilly  exercised 
thor  sagadty  and  diligence,  and  in  which 
the  deciMis  of  oar  EnglUlh  courts  haye 
adopiled  many  of  the  principles  of  Roman 
bw. 

Legades  pay  a  tax,  which  is  gene- 
lallj  to  be  paid  br  the  execator  or 
administialor,  and  the  stamp  which  de- 
notes the  payment  of  a  legacy  is  to  be 
allzed  to  a  reeei|it  which  is  giyen  to  the 
exeeolor  or  administrator  by  the  person 
who  reeeires  the  legacy.  There  are  also 
stamp  duties  on  pnftates  of  wills  and  on 
lellerB  of  admimstration.  These  modes 
of  taxing&e  transfer  of  personal  property 
by  will  or  in  conseqaenoe  of  intestacy 
maj  be  eooTeniently  explained  mider 
Pbobjlts. 

LEGATE  (from  the  Lmian  Legitns, 
'^riiich  is  a  participle  from  Ugo,  and 
algiufiea  one  who  is  sent  with  a  certain 
ooniBiaaon).  This  word  had  yarioos 
aignifieations  among  the  Romans.  The 
legates  (legati)  were  the  chief  assistants 
of  the  pfoeoosols  and  prupnetors  in  the 
adminiBtralion  of  the  provinoes.  The 
namber  of  le«tes  differed  according  to 
tiie  quality  of  the  gofernor  whom  they 
aooooBpamed;  their  dnties  consisted  in 
bearing  inferior  canaes  and  managing  the 
anmller  ailain  of  administration.  They 
appear  lo  have  been  chosen  and  appointed 
by  the  goyemor,  tfaon(^  at  tiie  mat  in- 
■titotion  of  tiie  oflioe  t£ey  were  probably 
■aiceced  by  ihe  senate,  as  adyisen  to  the 
goyemor,  from  the  most  prudent  of  their 
own  body.    The  word  legates  also  sig^ 


nified  a  military  officer  who  was  next 
in  rank  to  the  general  or  commander- 
in-chief  in  any  expedition  or  under- 
taking, and  in  his  absence  had  the  chief 
command.  (Ciesar,  De  Bell,  Civ.,  ii.  17 ; 
iii.  51.)  The  word  legatns  is  also  often 
used  to  denote  a  person  sent  by  the  Ro- 
man state  to  some  other  state  or  sovereien 
power  on  matters  that  concerned  the 
public  interest:  in  this  sense  the  word 
corresponds  pretty  nearly  to  our  ambas- 
sador or  envoy,  except  that  the  motives 
for  sending  a  le^tus,  or  legate,  seem  to 
haye  been  occasional  only,  and  the  le- 
gates do  not  appear  ever  to  have  been 
permanent  resident  functionaries  in  a 
foreign  community.  Under  the  emperors 
those  who  were  sent  by  them  to  ad- 
minister the  provinces  of  which  the  go- 
ytomment  was  reserved  to  the  emperors, 
were  called  legates  (legati  Cssaris). 

Under  the  repubUc  the  senators  who 
had  occasion  to  yisit  the  prorinces  on 
their  own  business  used  to  obtain  what 
was  called  a  ''legatio  libera,"  that  is,  the 
titie  and  conaderation  of  a  legatus,  or 
pablic  Amctionary,  with  the  scue  object 
of  therej^  ftirthering  their  priyate  inte- 
rests. These  legationes  are  sud  to  haye 
been  called  liberse,  or  ft«e,  because  those 
who  held  them  had  full  liberty  to  enter 
or  leave  the  city,  whereas  all  other  pub- 
lic functionaries  whose  duties  were  exer- 
cised beyond  the  limits  of  the  city  could 
not  enter  Rome  till  they  had  laid  aside 
their  Amotions;  or  b^use  a  senator 
could  not  go  beyond  a  certain  distance 
from  Rome  unless  he  obtained  permission 
in  the  form  of  a  legatio.  Cicero,  who 
on  one  occasion  inveighs  yehementiy 
SAinst  the  legatio  libera,  could  defend  it 
when  it  suited  his  purpose,  and  in  a 
letter  to  Atticus  (i.  1)  he  expresses  his 
intention  to  yisit  Cisalpine  Gaol  in  this 
capacity  for  the  purpose  of  furthering  his 
election  as  oonsof. 

At  the  present  day  a  legate  signifies  an 
ambassador,  or  nuncio^  of  the  pope. 

There  are  seyeral  kinds  of  papal  le- 
gates ;  leffoiHB  a  latere,  legatus  natus,  &c. 
Legates  a  latere  are  sent  on  the  highest 
missions  to  the  principal  fbreign  courts, 
and  as  governors  of  provinces  within 
the  RoDum  territory  which  are  called 
legations  (legaziooi),  when  they  are  go- 
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▼erned  by  a  cardinal.  Legatns  natos  is 
a  peraoQ  who  holds  the  office  of  legate 
as  incident  and  annexed  to  some  other 
office,  and  is,  as  we  should  say,  a  legate 
ex  officio.  Aj  this  office  or  title  exempted 
the  holder  from  the  aathority  of  the  le- 
gates a  latere,  it  was  earnestly  sought 
after  by  the  bishops.  The  archbishop  of 
Canterbury  was  formerly  a  legatns  natos. 
Legates  of  a  lower  rank  thui  cardinals 
are  called  noncii  apostolici  (apostolic  mes- 
sengers). 

LEGATEE.    [Lboacy.] 

LEGISLATION.  In  tnAtins  of  legis- 
lation, we  will  explain,  1st,  ue  mean- 
ing and  etymology  of  the  word ;  2nd,  the 
distinction  between  the  legislative  and 
executiYe  powers  of  goyemment;  and 
3rd,  the  difference  between  jurispru- 
dential and  legislative  science — ^under 
which  head  we  will  make  some  remarks 
respecting  the  most  convenient  form  for 
the  composition  of  laws. 

1.  Meaning  and  etynudogy  of  the  word 
Leffi$laiion.—A  magistrate  wiio  proposed 
a  law  in  Rome  fbr  ue  adoption  of  the  as- 
sembly of  citizens  was  said  legem  ferre  (as 
we  say,  to  bring  a  bill  into  parliament) ; 
and  the  law,  i^  carried,  was  said  to  be 
perlata,  or  simply  kUa,  Hence  the  term 
legum  lator,  or  legidator,  was  used,  as 
synonymous  with  the  Greek  vofio0enis, 
in  the  sense  of  a  lawgiver.  From  legiu- 
lator  have  been  formed  legislation,  I^m- 
Uuive^  and  legislature  (the  last  word 
signifying  a  person  or  body  of  persons 
exercising  legislative  power). 

Legblation  means  tne  making  of  pod- 
tive  law.  Positive  law,  as  explains  in 
the  article  [Law],  is  made  by  the  person 
or  persons  exercising  the  sovereign  power 
in  a  community.  The  end  of  positive 
law,  as  explained  in  the  same  article,  is 
the  temporal  happiness  of  the  commu- 
nity. 

2.  Distinction  between  the  legislative 
and  executive  powers  of  gooemment. — A 
general  command,  or  law,  issued  by  a 
sovereign  government  would  be  nugatory, 
if  it  was  not  applied  in  practice  to  the 
cases  &lling  within  its  scope,  and  if  the 
pains  denounced  for  the  violation  of  it 
were  not  inflicted  on  transgressors.  The 
''Tecution  of  the  general  commands,  or 

■^  of  a  sovereign  government  is  therfr- 


lore  an  essential  part  of  the  business  of  a 
government  Accordingly  the  ordinary 
(unctions  of  a  government  may  be  divided 
into  the  two  classes  of  legialaHve  and 
executive. 

An  executive  command,  or  act,  of  a 
sovereign  government,  is  a  special  oaat- 
mand  issu^,  or  act  done,  in  the  execution 
of  a  law  previously  established  by  the  go- 
vernment Elxecutive  commands  or  ads 
are  of  two  sorts,  viz.  administrative  and 
judicial.  The  distinction  between  these 
two  sorts  of  executive  commands  or  acts 
may  (in  conformity  with  modem  phrase- 
ology) be  stated  as  follows.  A  judicial 
proceeding  is  a  declaration,  by  a  compe- 
tent authority,  that  a  fwrson  has  (or  has 
not)  brought  himself  within  the  terms  of 
a  oertun  penal  provision,  or  that  he  has 
(or  has  not)  a  certain  legal  right  or  ob- 
ligation which  another  disputes  with 
him.  An  administrative  proceeding  is 
for  the  sake  of  carrviog  a  rule  of  law 
into  effect,  where  there  is  no  quesdou 
about  the  legal  culpability,  or  dilute 
about  a  legal  ri^ht  or  obligation  of  a  per- 
son. In  an  admuistrative  proceeding  the 
government  functionary  acts,  or  may  act, 
spontaneously  and  from  his  own  infinma- 
tion ;  in  a  judicial  proceeding  he  does  not 
act  until  he  is  set  in  motion  by  others; 
and  he  can  only  take  notice  of  the  ftcts 
which  the  litigant  parties  bring  before 
him.  A  judge  cannot  act  until  his 
court  is  (to  use  the  French  phrase) 
seized,  or  saisi,  with  the  question ;  or  (to 
use  the  language  of  our  ecclesiastical 
courts)  it  is  necessary  **  to  promote  (or 
set  in  motion)  the  office  of  judp."  (D^ 
gerando.  Institutes  du  Droit  admimistrattf 
yran^ais,  Paris,  1829.) 

It  should  be  observed,  that  the  division 
of  the  fonctions  of  government  into  1^^ 
lative  and  executive  is  not  exhaustive, 
inasmuch  as  neither  class  comprehends 
acts  or  special  commands  not  founded  on 
a  previous  general  command  or  law,  in 
other  words,  prttn'/e^'o,  oonceming  which 
see  the  article  Law  ;  as  well  as  treaties 
and  other  compacts  of  a  sovereign  govern- 
ment ;  as  to  which  see  Sovebeigntt. 

The  distinction  between  the  makinj^  of 
laws  and  their  execution  is  too  obvious 
to  have  been  overlooked  by  the  ancient 
writers  on  government    The  latter  sub- 
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)eet  wMtrmled  bjthem  ander  the  head 
ofaa^uCrseei.  (S(^  fbr  example,  Aristot, 
PoL,  tL  8.)  The  distinction  has  how- 
ever attracted  peculiar  attention  firom 
both  q)ecalatiTe  and  practical  politicians 
since  the  beginning  of  the  last  century, 
in  ooDsequenoe  of  the  great  importance 
attriboted  bj  Locke  and  Montesquieu  to 
tbe  separation  of  the  legislative,  adminis- 
tratiye,  and  judicial  powers  of  govern- 
ment; ijB,  tibe  exercise  of  the  sdminis- 
trative  and  judicial  functions  b^  officers 
distinct  from  the  supreme  l^islative  body, 
and  from  each  other.  (&My  on  Civil 
Gcoenmem,  Part  ii.  §  143-4 ;  Esprit  de» 
Loia^  zL  6.)  The  importance  of  tiie 
sqttration  in  question  has  however  been 
overrated  by  these  and  other  writers; 
and  it  has  never  existed,  and  indeed  can 
scarcely  exist,  to  the  extent  which  they 
sappoae.  The  legislative  functions  of 
a  ^vemment  can  be  distinguished,  lo- 
gially,  frtxn  its  executive  fhnctions ; 
but  these  functions  cannot,  in  every 
case,  be  severally  vested  in  different  per- 
sons. In  every  free  government  (or  go- 
vernment of  more  than  one)  the  legisla- 
tive bodies  exercise  some  executive  fhnc- 
tioos:  thus,  in  England,  the  House  of 
Lords  is  an  appellate  court  in  civil  cases, 
and  the  House  of  Commons  deddes  in 
cases  of  contested  elections  of  its  own 
members.  In  every  fann  of  government 
the  public  functionaries,  whose  primary 
bosiiiess  is  the  execution  of  the  laws,  ex- 
ercise a  considerable  portion  of  (dele- 
gated) legislative  power.  It  is  scarcely 
possible  to  conceive  a  body  of  Uw  so  com- 
plete as  not  to  re({uire  subsidiary  laws 
for  carrying  the  principal  laws  into  ex- 
eeatioo ;  anid  a  power  of  making  these 
sabsidiafy  laws  must,  to  a  greater  or  less 
exten^  be  vested  in  the  executive  func- 
tiomuies.  In  the  article  Law  we  have 
distinguished  laws  made  by  supreme  from 
laws  made  by  subordinate  legislatures. 
The  latter  chus  of  laws  usually  emanate 
from  executive  ftmctionaries,  especially 
jod^  (^See  this  subject  further  ex- 
amined in  the  Preliminary  Inquiry  to 
Mr.  Lewis's  Enay  on  Dependencies,  p.  37.) 
3.  Difference  between  Jurispmaeniial 
wlUffiJative  science. — Positive  law  may 
be  viewed  from  the  two  following  aspects. 
Tint,  it  may  be  considered  as  an  organic 


system,  consisting  of  coherent  rules,  ex- 
pressed in  a  technical  vocabulary.  Se- 
condly, its  rules  mav  be  considered  singly, 
with  reference  to  their  tendency  to  pro- 
mote the  happiness  of  the  community ;  in 
other  words,  their  expediency  or  utility. 
Law  viewed  from  the  former  aspect  is 
properly  the  sulyect  of  the  science  of 
jurisprudence.  [Jurisprcdencb.]  Law 
viewed  from  the  latter  aspect  is  me  sub- 
ject of  a  department  of  political  science 
which  is  generaUj  termed  legislative 
science,  (Legishition,  in  strictness,  is 
concerned  about  the  technical  form,  as 
well  as  the  utility,  of  a  law ;  but  the  term 
legislative  science,  as  just  defined,  is  suf- 
ficientiy  accurate  lor  our  present  pur- 
pose.) 

It  is  important  to  bear  in  mind  the 
distinction,  just  pointed  out,  between  the 
scientific  or  technical  exceUency  of  a  sp- 
tem  of  law,  and  the  expediency  or  utility 
of  the  rules  of  which  it  is  composed.  The 
distinction,  however  manifest,  has  been 
frequently  overlooked,  even  by  lawyers. 
For  example,  the  excellence  of  a  system  of 
law,  considered  in  a  scientific  point  of 
view,  has  no  connexion  with  the  goodness 
of  the  government  by  which  the  laws  were 
established.  Law  may  be,  and  has  been» 
cultivated  as  a  science  with  admirable 
success  under  very  bad  governments. 
The  scientific  cultivation  of  law  in  Bome 
scarcely  began  until  the  Empire;  and 
the  great  legal  writers  of  France  lived  in 
times  of  political  anarchy  or  despotism. 
A  system  of  law  of  wUch  the  practical 
tendency  may  be  most  pernicious,  may 
have  the  highest  scientific  or  technical 
excellence.  A  code  of  laws  establishing 
slavery,  and  defining  tiie  respective  rights 
and  duties  of  master  and  slave,  might  be 
constructed  with  the  utmost  juristical 
skill ;  but  might,  on  that  very  account, 
be  the  more  mischievous  as  a  work  of 
legislation.  On  the  other  hand,  a  sys- 
tem of  law  may  be  composed  of  rules 
having  a  generally  beneficial  tendency, 
but  may  want  the  coherency  and  preci- 
sion which  constitute  technical  excel- 
lence. The  English  system  of  law  af- 
fords an  example  of 'the  latter  case. 
Owing  to  the  popular  character  of  the  le- 
gislature by  which  its  rules  were  enacted 
or  sanctioned,  it  has  a  generally  bene- 
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fieial  tendency;  but  oonmdered  in  a 
■eientific  point  tk  view,  it  desenres  little 
oommendation.  The  writings  of  Mr. 
Bentluun,  in  like  manner,  are  far  more 
faloable  contributions  to  legislative  than 
to  jnrispnidential  science.  The  remains 
of  the  writings  of  the  Roman  lawyers,  on 
the  other  hand,  are  of  little  assistance  to 
the  modem  legislator,  bat  they  abound 
with  instruction  to  the  Jurist 

The  distinction  between  the  technical 
excellence  of  a  law  and  its  expediency, 
or  (in  other  words)  between  its  form  and 
its  substance,  is  also  important  with  relbr- 
ence  to  the  question  of  codificaHon,  tje, 
the  makinc  of  a  code  of  laws. 

The  mucing  of  a  code  of  laws  may  in- 
Tolve  any  one  of  the  three  following  pro- 
cesses : — 1.  The  formation  of  a  new  sys- 
tem or  body  of  laws.  2.  The  digestion 
of  written  laws,  issued  at  various  times, 
and  without  regard  to  system.  3.  The 
digestion  of  unwritten  law,  contained  in 
judicial  decisions  and  authoritatiTe  legal 
treatises.  The  ancient  codes  of  law  were 
for  the  most  part  works  of  new  legisla- 
tion; such  were,  ibr  example,  the  codes 
of  Solon  and  Draco,  the  Twelve  Tables, 
the  code  of  Diodes  of  Syracuse,  and 
others.  The  codicet  of  Theodorius  and 
Justinian  afibrd  examples  of  the  digestion 
of  written  laws.  [Constitotions,  Ro- 
man.] The  Digest  or  Pandecto  of  Jus- 
tinian afibrd  an  example  of  the  digestion 
of  unwritten  law.  The  French  codes 
were  not  digests  of  the  existing  law  of 
Prance,  either  written  or  unwritten ;  but 
they  were  in  great  measure  founded  on 
the  existing  law.  The  same  may  be  said 
of  the  Prussian  Landreeht  The  statutes 
for  consolldatinff  various  branches  of  the 
criminal  law,  3m  bankruptcy  laws,  the 
customs  laws,  the  distillery  laws,  &c.,  are 
instances  of  the  digestion  of  the  written 
law  of  England.  The  Criminal  Law 
Commissioners  have  furnished  a  specimen 
of  a  digest  of  the  English  common  (or 
unwritten)  law  relatinff  to  theft  {Pirwl 
Bepartt  1835.)  The  digestion  of  existing 
law,  whether  written  or  unwritten,  re- 
quires  merdy  juristical  abilit<^  ;  the 
makinff  of  new  laws  requires,  in  a  ddition 
to  the  knowled^  and  skill  of  the  jurist, 
that  alnlity  which  we  have  termed  legia. 
lative.    In  other  words,  the  making  o^ 


new  laws  requires  both  attention  to  their 
utility  or  expediency,  and  technical  skill 
in  the  composition  or  drawing  of  them. 
Popolar  forms  of  government  secure  a 
tolerablv  carefbl  examination  of  laws, 
with  reference  to  their  expediency;  hot 
they  do  not  secure  attention  to  the  tech- 
nical or  scientific  department  of  legisls- 
tion.  Indeed  nearly  all  the  principsl 
codes  of  laws  have  emanated  from  des- 
potic governments,  vis.  the  Roman,  Prus- 
sian, Austrian,  and  French  codes.  The 
difllculty  of  passing  an  extensive  measare 
through  a  popular  legislature  has,  in  free 
governments,  discouraged  attempt  at 
systematic  digestion  of  tiie  law.  The  di- 
gest of  the  &w  of  real  property  in  the 
state  of  New  York  however  affords  sn 
example  of  such  digest  passed  by  a  popu- 
lar legidatnre. 

The  most  convenient  fbrm  fbr  the  com- 
position of  fatvrs  is  a  subject  which  hss 
exercised  many  minds,  but  on  which  we 
cannot,  connstently  with  the  plan  of  tiiis 
work,  make  more  than  a  few  remarks. 

The  incQOTeniences  arising  fh>m  too 
peat  prolixity  or  too  great  ooodsenees 
in  tiie  phraseology  of  laws  are  stated  by 
Lord  Bacon,  in  the  66th  and  67th  apho- 
risms of  his  eighth  book  De  Auffmentit. 
If  an  attempt  be  made  by  an  enumera- 
tion €^  spedes,  to  avoid  the  obscurity 
which  arises  fhnn  the  use  of  large  gene- 
ric terms,  doubts  are  created  as  to  the 
comprehensiveness  of  the  law;  fbr,  ss 
Lora  Bacon  well  observes,  **  Vt  exceptio 
firmat  vim  leps  in  casibus  non  exoeptis, 
ita  enumeratio  infirmat  earn  in  casibus 
nou  enumeratis."    (76.,  aph.   17.)     On 
the   other  hand,  vacue   and    extenave 
terms,  if  unexplained,  are  obscure  snd 
f^uentijT  ambiguous.    The  best  mode 
of  producing  a  law  which  shall  at  once 
be  comprehensive,  perspicuous,  and  pre- 
cise, probably  is,  to  draw  the  text  of  the 
law  in  abstract  and  condse  language,  and 
to  illustrate  the  text  vrith  a  commentary, 
in  which  the  scope,  grounds,  and  meaning 
of  the  several  parts  of  the  law  are  ex- 
pluned.   A  commentary  such  as  we  now 
speak  of  was  suggested  by  Mr.  Bentham 
(TMtA  dt  LegiMlaHoH,  tom.  iii.  p.  284 ; 
De  la  Codification,  s.  4\  and  the  penal 
code  recentiy  prepttred  for  India  has  been 
drawn  aoooirdittgto  this  plan.     Doubts 


LEGISLATION. 


[251  ]      LETTER  OP  ATTORNEY. 


will  whse  in  precdee  respecdng  the  in- 
tPTpcetoooQ  of  the  most  skilfully  drawn 
laws;  and  the  best  guide  to  the  interpre- 
tation  of  a  law  is  an  authentic  declara- 
tion, made  or  sanctioned  by  the  legisla- 
tore  which  enacted  it,  of  its  scope  or  pur- 
pose. The  want  of  such  a  commentary 
frequently  causes  the  scope  of  a  law  to 
be  unknown;  and  hence  the  tribunals 
often  hesitate  about  enforcing  laws  which 
may  be  beneficial.     (i^.»  kb.  i.  t  3,  fr. 

It  seems  scarcely  necessary  to  say  that 
laws  ought,  where  it  is  posdble,  to  be 
composed  in  the  language  most  intelli- 
gible to  the  persons  whose  conduct  they 
aie  to  regulate.  In  countries  where  m 
great  majority  of  the  people  speak  the 
same  language  (as  in  En^and  or  France), 
no  doubt  about  the  choice  of  the  lan- 
guage for  the  ccmiposition  of  the  laws  can 
— '-^     In  countries  howerer  where  the 


people    speak    different    languages,    or 
where  the  language  of  the  goyeming 
body  differs  from  that  of  the  people,  or 
where  the  bulk  of  the  people  speaka  lan- 
guage which  has  nerer  received  any  lite- 
rary caltivation,  a  difficulty  arises  as  to 
the  language  in  which  the  laws  shall  be 
written.    Where  the  peoi|le  speak  dif- 
ferent Isuyiages,  authentic  translations 
of  the  origmal  text  of  the  laws  should  be 
published.    Where  the  language  of  the 
goremiag  body  diSen  from  ibki  of  the 
people  (which  is  generally  the  case  in 
newly  conquered    countries),  the  laws 
oogfat  to  be  issued  in  the  language  of  the 
pei^Ie.    It  is  comparatively  easy  fbr  a 
small  number  of  educated   persons  to 
learn  a  foreign  language ;  whereas  it  is 
impassible  for  the  people  at  large  speedily 
to  unleani  their  own,  or  to  learn  a  new 
tongue.    Thus  the  Austrian  goremment 
in  Lombardy  uses  the  Italian  language 
in  all  public  documents.    When  the  lan- 
guage of  the  bulk  of  the  conmiunity  has 
not  receired  a  literary  cultivation,  the 
language  used  by  educated  persons  for 
Uteraiy  puqKwes  must  be  employed  for 
the  composition  of  the  laws.     Thus  in 
Wales,  the  HigUands  of  Scotland,  and 
the  west  of  Ireland,  the  language  of  the 
laws  and  the  government  is  not  Celtic, 
hot  £ns;lish;  and  in  Malta,  where  the 
Vslk  of  the  people  speak  a  dialect  of 


Arabic,  the  laws  are  published  and  ad- 
ministered in  Italian,  which  is  the  lite- 
rary language  of  the  island. 

An  able  analysis  of  the  logical  struc- 
ture of  a  legal  sentence,  and  an  explana- 
tion of  the  most  perspicuous  and  conve- 
nient manner  of  arranging  its  several 
parts  (consisting  of  antecedent  or  subse- 
quent conditions,  limitations,  exceptions, 
&c)  will  be  found  in  a  P^per  by  Mr. 
Coode,  appended  to  the  Report  of  the 
Poor  Law  Commisrioners  upon  Local 
Taxation  (3  vols,  folio,  1843). 
LEGITIMACY.  [Bastakd.] 
LEGITIMATION.  [Bastard.] 
LETTER  or  POWER  OF  ATTOR- 
NEY is  an  instrument  by  which  one  per- 
son authorises  another  to  do  some  act  for 
him :  it  may  be  used  in  any  lawful  trans- 
action, as  to  execute  a  deed,  to  collect 
rents  or  debts,  to  sell  estates,  and  other 
like  matters.  The  authority  must  be 
strictly  fbllowed,  for  the  principal  is  only 
bound  by  the  acts  of  his  agent  to  the  ex- 
tent to  which  the  letter  of  attorney  autho- 
rises him,  and  if  the  agent  goes  bevond 
his  authority  he  is  personally  liable  to 
the  party  with  whom  he  contracts.  The 
power  which  authorises  an  attorney  or 
agent  to  do  some  particular  act  impliedly 
includes  an  authority  to  do  whatever  is 
incident  to  that  act ;  for  instance,  a  power 
to  demand  and  recover  a  debt  authorises 
the  arrest  of  the  debtor  in  all  cases  where 
it  is  permitted  by  law.  But  a  power  to 
receive  money  and  to  give  releases,  or 
even  to  transact  all  business,  does  not 
authorise  the  attorney  to  negotiate  billft 
received  in  payment  In  ikct  all  written 
powers,  sncn  as  letters  of  attorney  or 
letters  of  instruction,  receive  a  strict  in- 
terpretation; the  authority  is  never  ex- 
tended beyond  that  whidi  is  given  in 
terms,  or  is  absolutely  necessary  for 
carrying  the  authority  into  effect  An 
attorney,  unless  power  be  specially  given 
him  for  that  purpose,  cannot  delegate  his 
authority  or  appoint  a  substitute,  and, 
generally  speaking,  the  words  of  general 
authority  usually  inserted  in  letters  of  at- 
torney, after  giving  the  particular  antho- 
nty,d.o  not  enlarge  it 

The  authority  must  be  executed  during 
the  lifb  of  the  person  who  gives  it,  for 
the  act  which  is  done  by  the  attorney  is 
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considered  to  be  the  act  of  him  who 
gives  the  aathoritj. 

Powers  of  attorney  are  generally  eze- 
cated  under  hand  and  aeu,  that  is,  hj 
deed,  and  where  they  contain  an  authority 
to  bind  the  principaJ  by  deed,  it  is  essen- 
tial that  they  should  be  so  executed.  When 
the  asent  signs  any  instrument  which  is  to 
bind  his  principal,  he  must  sign  it  in  the 
name  of  tne  principal,  and  not  in  his  own 
name. 

A  power  of  attorney,  unless  it  be  giyen 
as  a  security,  is  revocable  either  by  the 
personal  interference  of  the  principal  or 
by  his  granting  a  new  power  to  another 
person.  Bat  if  the  power  has  been  given 
as  a  security,  it  has  been  decided  that  it 
Is  not  revocable  by  the  principal. 

A  letter  of  attorney  is  also  in  general 
revoked  by  the  bankruptcy  of  the  princi- 
pal, unless  it  is  coupled  with  an  interest 
(Paley's  Principal  and  Agent,  and  the 
various  treatises  on  mercantile  law.) 

LETTERS  OP  CREDENCE.    [Am- 

BJL88AIX>R.'l 

LETTER  OP  CREDIT.    [Cbedit, 
Letter  of.] 
LETTER  OP  MARQUR.    [Pbiva- 

TEER.] 

LETTERS  PATENT,  the  king's 
letters,  sealed  with  the  great  seal.  These 
grants,  says  Blackstone  ( Comment,  b.  iL 
eh.  21),  whether  of  lands,  honours,  li- 
berties, franchises,  or  an^in^  else  that 
can  be  granted,  are  contamed  m  charters 
or  letters  patent,  that  is,  open  letters, 
litene  patentea.  They  are  so  called  be- 
cause they  are  not  sealed  up,  but  open  to 
view,  with  the  great  seal  pendant  at  the 
bottom,  and  are  usually  directed  or  ad- 
dressed by  the  king  to  all  his  subjects  at 
large.  Letters  patent,  in  the  time  of 
Queen  Elizabeth,  as  well  as  in  several 
preceding  reigns,  were  not  unusually  ob- 
tained for  purposes  of  mere  monopoly. 
They  are  now  frequently  granted  under 
the  royal  authority  as  the  reward  of  in- 
genuity, and  are  in  some  cases  the  only 
means  by  which  a  man  can  secure  any 
compensation  for  a  discovery,  or  for  the 
labour  and  expense  which  he  may  have 
employed  in  perfecting  an  invention.  The 
consideration  of  the  legal  rights  of  pa- 
tentees, and  of  the  modes  in  which  they 
uay  be  acquired  and  secured,  properly 


belong  to  the  head  of  Patents.  At  pre- 
sent It  may  be  sulBdent  to  refer  the 
reader  to  Collier,  <  Essay  on  the  Law  of 
Patents  for  New  Inventions;  to  which 
are  prefixed  two  chapters  on  tiie  General 
History  of  Monopolies,  and  on  their  In- 
troduction and  Progress  in  England  to 
the  time  of  the  Interregnum/  8va  Lond. 
1803;  to  Hand,  'Law  and  Practice  of 
Patents  for  Inventions,'  8vo.  Lond.  1808; 
Godson,  *  Practical  Treatise  on  the  Lav 
of  Patents,'  8va  Lond.  1823;  with  the 
'  Supplement,'  8va  Lond.  1832 ;  and 
Rankm,  *  Analysis  of  the  Law  of  Patents,' 
8vo.  Lond.  1824.  Many  letters  patent 
have  been  granted  by  the  king  to  the 
founders  of  schools  and  other  charitable 
endowments,  empowering  the  donor  to 
make  rules  and  ordinances  for  the  ^ 
vemment  of  his  charity,  and  constitntmc 
into  a  body  corporate  those  persons  and 
their  successors  whom  the  founder  should 
choose  or  nominate. 

LETTERS,  THREATENING.  [Cn- 
MiNAL  Law.] 

LEVANT    COMPANY.       [Joint- 
Stock  Companies.] 

LEVARI  FACIAS.     [Benefice,  p. 
847.] 

LEX.     [Law.] 

LEX  MERCATORIA,  or  LAW- 
MERCHANT,  in  a  general  sense,  denotes 
the  usasres  and  customs  of  merchants, 
which,  having  been  adopted  as  part  of 
the  law  of  most  countries,  and  partico- 
larly  of  maritime  states,  for  the  protec- 
tion and  encouragement  of  trade,  have 
been  termed  a  branch  of  the  law  of  Na- 
tions. (Blackstone's  CommeRfortes,  vol. 
iv.  p.  67.)  In  this  general  signification 
of  the  tern,  the  law-merchant  is  at  the 
present  day  extremely  indefinite,  as  dif- 
ferent countries  have  adopted  different 
portions  of  it,  and  the  mercantile  usages 
and  customs  common  to  all  are  few  in 
number.  Some  centuries  ago,  however, 
when  the  transactions  of  commerce  were 
less  complicated,  and  the  rules  by  which 
they  were  governed  were  ooosequeutiy 
simple,  the  provisions  of  the  Lex  Merca- 
toria  appear  to  have  been  better  undei^ 
stood  and  ascertained.  Thus  we  find  the 
law-merchant  frequenUy  rderred  to  in 
general  terms  by  our  earlier  English  sta* 
tntes  and  charters  as  a  well-known  system. 
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and  ^rtingniriifd  from  the  ordinary  law ; 
as,  for  instance,  in  the  stat  27  Edw.  III., 
1359,  it  is  declared  *"  that  all  merchants 
coming  to  the  Staple  shall  be  ordered  ac- 
eordine  to  the  law-merchant,  and  not 
according  to  the  common  law  of  the 
land;"  and  the  Charta  Mercatoria,  31 
Edw.  I.,  1304.  directs  the  king^s  bailifis, 
minsters,  &c  "to  do  speedy  justice  to 
merehante, Becundvm  legem Mercatoriam" 

Coke  mentions  the  law-merchant  as 
one  of  the  great  divisions  of  which  the 
law  of  ikigland  is  composed  (Co.  Litt, 
11,  b.),  ana  the  cnstom  of  merchants  is 
said  to  be  part  of  the  law  of  England 
of  which  the  oonrts  are  to  take  judicial 
notice.  (  Vanheath  v.  Turrur,  Winch's 
ReportSj  p.  24.)  This,  however,  must  be 
nndenlood  to  apply  only  to  general  cus- 
toms, as  the  role  does  not  comprehend 
particolar  or  local  usages  which  do  not 
form  part  of  any  general  system.  The 
genendi^  of  the  expression  has  caused' 
modi  misunderstanding,  and  merchants 
in  England  have  been  often  led  to  infer, 
that  inien  pracdoes  or  rules  of  trade  have 
becmne  established  among  them  so  as  ta 
become  **  customs  "  in  the  common  mean- 
ing of  the  term,  they  form  part  of  the  law 
of  the  land.  Tlus  misconception  has  fre- 
quently led  to  improper  verdicts  of  juries 
in  mercantile  trials.  It  is  clear,  however, 
thai  the  Lex  Mercatoria,  when  used  with 
reference  to  English  law,  like  the  Lex  et 
Consnetndo  Parliamenti,  merely  describes 
agCDeral  head  or  division  of  Uie  system. 
What  customs  or  rules  are  comprehended 
mader  that  division  must  always  be  mat- 
ter of  law  for  the  consideration  of  the 
judges;  and  it  is  said  by  Chief-Justice 
Hohart,  in  the  case  of  Vanheath  v.  Turner 
above  dted,  that  if  they  doubt  about  it, 
they  may  "send  for  me  merchants  to. 
know  their  custom,  as  they  may  send  for 
the  dvilians  to  know  their  law."  The 
nrinciple  seems  to  be  as  alluded  to  by 
Lord  Hale  in  a  case  in  Hardres's  Reporie^ 
p.  4S6,  that  the  courts  are  bound  to  take 
nodce  of  the  general  law  ot  merchants ; 
but  that,  as  they  cannot  know  all  the  cus- 
toms  which  form  part  of  that  law,  they 
oiay  inform  themselves  by  directing  an 
ieiie  or  making  inquiry  in  some  less 
fiDrmai  manner.    The  latter  mode  has  not 

infrequently  been  adc^ted  in  modem 


times,  and  evidence  of  mercantile  customs 
has  sometimes  been  ^ven  before  juries. 
When  the  custom  is  ascertained,  the 
court  may  declare  it  to  be  legal  or  not 
according  to  their  judgment ;  for  the  ex- 
pression, that  the  court  is  bound  to  take 
notice  of  the  general  law  of  merchants, 
does  not  mean,  or  should  not  mean,  that 
the  custom,  simply  as  such,  must  be  re- 
cognised as  law  by  the  judges.  The  re- 
cognition of  the  custom  by  the  judges 
m&es  it  law.  However,  when  the  judges 
do  recognise  a  general  custom  of  trade, 
people  are  apt  to  consider  that  the  cnstom 
which  the  judges  recognise  as  applicable 
to  the  particular  case,  is  itself  the  law, 
instead  of  considering,  as  they  .ought  to 
do, 'that  the  judges,  finding  tne  custom 
to  be  general  and  a  good  custom,  declare 
it  to  be  legal.  When  once  the  custom  has 
been  thus  recognised,  it  is  law,  and  not 
before.  (I  Douglas's  ReporU,  p.  654 ;  1 
Bingham's  Reports,  p.  61.) 

LIBEL  (from  the  Latin  Mibellus,' a 
littie  book)  is  a  malicious  defamation, 
expressed  either  in  writing,  or  bv  signs, 
pictures,  &c,,  tending  either  to  blacken 
the  memory  of  one  who  is  dead,  or  the 
reputation  of  one  who  is  alive,  and  there- 
by exposing  him  to  public  hatred,  con- 
tempt, or  ridicule.    (Hawkins,,  P.  C) 

This  species  of  Defamation  is  usually 
termed  written  tcantkd,  and  from  the  con- 
siderations that  the  offence  is  committed 
upon  greater  deliberation  than  the  mere 
utterance  of  words,  which  are  freqnentiy 
employed  hastily  and  without  thought, 
and  that  the  effect  of  a  writing  continues 
longer  and  is  propagated  mrther  and 
wider  than  verbal  defamation,  it  is  gene- 
rally treated  as  a  more  serious  mcSe  of 
defamation  than  Slander.   [Slander.] 

Whatever  written  words  tend  to  render 
a  man  ridiculous  or  to  lower  him  in  the 
estimation  of  the  world  amount  to  a  li- 
bel ;  although  the  very  same  expressions, 
if  spoken,  would  not  have  been  slander 
or  defkmation  in  the  legal  sense  of  those 
words.  To  complete  the  offence,  publica- 
tion is  neoessaiy,  that  is,  the  communica- 
tion of  the  libel  to  some  person,  either  the 
person  himself  who  is  libelled  or  any 
other.  The  mere  writing  of  defamatory 
matter  without  publication  is  not  an  of- 
&nce  punishable  by  law ;  but  if  a  libel  in 
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a  man's  handwritlDg  is  found,  the  proof 
is  thrown  upon  him  to  show  that  he  did 
not  also  publish  it 

There  are  two  modes  in  which  libellets 
may  be  punished,  by  indictment  or  cri- 
minal information  and  by  action. 

Indictment  or  criminal  information  is 
for  the  public  c^noej(as  it  is  termed),  for 
every  libel  has  a  tendency  to  a  breadi  of 
the  peace  by  provoking  the  person  li- 
belled ;  the  civil  action,  which  is  on  the 
case,  is  to  recover  damages  by  the  pvtv 
for  the  injury  caused  to  mm  by  the  libel. 

On  the  criminal  prosecution  it  was 
till  recently  wholly  immaterial  whether 
the  libel  were  true  or  fiUse,  inasmuch  as 
it  equally  tended  to  a  breach  of  the  peace, 
and  the  provocation,  not  the  folsehood, 
was  the  thins  to  be  punished :  and  there- 
fore the  derendant  on  an  indictment  for 
publishing  a  libel  was  not  allowed  to  al- 
lege the  truth  of  it  by  wa^  of  justification. 
But  in  a  civil  action  the  libel  must  appear 
to  be  false  m  well  as  scandalous,  for  the 
defendant  may  justify  the  truth  of  the 
focts,  and  show  that  tne  plaintiff  has  re- 
ceived no  injury.  It  is  true  that  in  one 
sense  the  person  may  have  received  great 
ii^nry,  that  is,  loss  of  character  and  profit, 
by  the  publication  of  the  libel ;  and  there- 
fore the  word  iigury  must  here  be  taken 
in  the  proper  sense  of  injury,  as  explained 
in  Damage. 

But  although  the  truth  of  a  libel  was 
no  justification  in  a  criminal  prosecution, 
yet  it  was  so  for  considered  an  extenuation 
of  the  offence,  that  the  Court  of  King's 
Bench  would  not  grant  a  criminal  infor- 
mation unless  the  prosecutor  by  affidavit 
distinctiy  and  clearly  denied  the  truth  of 
the  matters  imputed  to  him,  except  in  those 
cases  where  the  prosecutor  resided  abroad, 
or  where  the  imputations  were  so  general 
and  indefinite  that  they  could  not  be  ex- 
pressly contradicted,  or  where  the  libel 
was  a  charge  against  the  prosecutor  for 
language  held  by  him  in  ^liameni. 

A  &T  report  of  judicial  proceedings 
does  not  amount  to  a  libel,  but  a  pnblicar 
tion  of  ex-parte  proceedings  before  a 
magistrate  may  be  punished  as  such. 

A  petition,  containing  scandalous  mat- 
ter, presented  to  parliament  or  to  a  com- 
mittee of  either  House,  and  legal  proceed- 

ags  of  any  kind,  however  scandalous  Uie 


words  used  may  be,  do  not  amount  to  a 
libel.  But  if  the  petition  were  delivered 
to  any  one  not  being  a  member  of  parlia- 
ment, or  the  legal  proceedings  were  com- 
menced in  a  court  not  having  jurisdiction 
of  the  cause,  they  would  not  be  privileged. 
Confidential  communication  reasonably 
called  for  by  the  occasion,  as  diargis 
made  by  a  master  in  giving  tiie  character 
of  his  servant  to  a  party  mquiring  after 
it,  or  a  warning  by  a  person  to  another 
with  whom  he  is  ccmnected  in  bnnnessas 
to  the  credit  or  character  of  a  third  party 
about  to  deal  with  lum,  are  considend  as 
privileged  communications,  and  are  not 
deemed  to  be  libels  unless  malice  be 
proved,  or  the  circumstances  be  such  that 
malice  may  be  inferred  by  the  jury. 

It  was  long  a  disputed  question  whether 
the  juiT,  in  a  criminal  prosecution  for 
libel,  should  deliver  their  verdict  only 
witii  reference  to  the  fiicts  of  the  publi- 
cation of  the  libel  and  of  the  matter  of  it, 
or  should  also  found  their  verdict  on  their 
opinion  of  the  matter  being  libellous  or 
not  It  was  contended  by  the  judges  and 
most  of  the  lawyers  that  the  judge  should 
determine  whether  the  matter  was  a  libel 
or  not,  and  charge  the  jury  accordingly. 
But  it  was  settled  by  an  act  of  perliament 
that  the  jury  must  find  not  onJiy  the  fiu:t 
of  publishing,  but  whether  the  matter  in 
question  be  a  libel  or  not  (32  Geo.  III. 
c  60,  extended  to  Ireland  by  33  Geo.  III. 
c  43\  In  a  civil  action  the  question 
whetner  the  publication  is  or  is  not  a  libel 
is  decided  by  the  jud^  or  court 

The  punishment  m  a  criminal  prose- 
cution may  be  fiine  and  imprisonment; 
and  upon  a  second  conviction  for  pob- 
lislung  a  blaqihemous  and  seditious  UbeU 
the  court  might  sentence  the  ofiender  to 
banishment  for  any  term  it  mieht  think 
fit  (1  Geo.  IV.  c.  8.)  But  this  was  re- 
pealed by  11  Gea  IV.  &  1  Whl  IV.  c. 
73. 

The  printer  of  a  libel  is  liable  to  pro- 
secution as  well  as  the  writer,  and  so  is 
the  person  who  sells  it,  even  though  he 
is  ignorant  of  its  contents. 

By  the  28th  section  of  38  Geo.  IIL  c. 
78,  a  bill  of  discovery  may  be  supported 
against  the  editor  of  a  newspaper  or  other 
person  concerned  in  ^e  publication  or 
mterested  in  the  property  thereof  to  com- 
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pel  a  diidaiare  of  the  name  of  the  author 
of  the  tibel,  or  of  the  name  of  any  penon 
oonneeted  with  the  publication  against 
whom  the  party  libelled  may  think  proper 
to  bring  an  action ;  and  such  a  bill  may 
also  be  Buintained  against  any  person 
so^ected  of  being  t&  anthor,  which 
would  compel  him  to  discover  on  oath 
vbether  he  did  or  did  not  write  the  libel 
in  questioo.  (Bla^stone,  Cam, ;  Starkie 
and  Holt,  On  Libel ;  Selw.,  A;  P. ;  Bac., 
Abr^  lit.  **  Libel ;"  Law,  Ckdunal.) 

The  act  of  6  &  7  Vict  c  96,  entitled 
*  An  act  to  amend  the  law  respecting 
de&mntory  words  and  libel/  has  made 
some  alterations  in  the  law  of  defiunation 
and  libel.  The  act  commences  with  the 
preamble,  **  For  the  better  protection  of 
priTate  character,  and  for  more  effectually 
securing  the  liberty  of  the  press,  and  for 
better  preTenting  abuses  m  exercising 
the  said  liberty,  be  it  enacted,"  &c.  The 
act  enacts — §  1,  That  in  any  action  for 
defimiadoo  it  shall  be  lawful  for  the  de> 
fendant,  subject  to  a  certain  notice  in 
writing  therein  described,  to  give  in  evi- 
denee  m  mitigation  of  damages,  that  he 
made  or  <^ered  an  apology  to  the  phiintiff 
for  such  defamation  at  such  time  as  in 
the  aajd  section  is  more  particularly  de- 
scribed. 

§  2  enacts,  That  in  an  action  for  a  libel 
contained  in  any  public  newspi^er  or 
other  periodical  publicatioo,  it  shall  be 
competent  to  the  defendant  to  plead  that 
such  libel  was  inserted  without  actual 
malice  and  without  gross  negligence,  and 
that  at  such  time  as  the  section  mentions 
he  inserted  in  such  newspaper  or  other 
periodical  publication  a  full  apology  for 
the  aaid  libel,  or  made  such  other  apolooy 
as  in  the  sakl  section  is  more  particularly 
deseribed. 

§  3  enacts,  Tittt  if  any  person  shall 
publish  any  libel  upon  any  other  person, 
or  ^lall  directly  or  in<Urectly  threaten  to 
print  or  publish,  or  shall  directly  or  indi- 
rectly propose  to  abstain  firom  printing  or 
publishing,  or  shall  directly  or  indirectly 
offer  to  prevent  &e  printing  or  publishing 
of  any  matter  or  thing  touching  any  other 
penon,  with  intent  to  extort  any  money  or 
secnri^  for  money  or  any  yalnable  thing 
f^om  sudi  or  any  other  person,  or  with 
intent  to  induce  any  person  to  confer  or 


procuie  for  any  person  any  appointment 
or  office  of  profit  or  trust,  such  oflfender 
on  conTiction  ma^  be  imprisoned  for  any 
term  not  exceedmg  three  years.  This 
enactment  does  not  m  any  way  affect  any 
law  as  to  the  sending  or  delivery  of  threat- 
ening letters  or  writinss. 

§  4  enacts,  That  if  any  person  shall 
msliciously  publish  any  defomatory  libel, 
knowing  the  same  to  be  fsJse,  on  convic* 
tion  he  shall  be  liable  to  two  years'  impri- 
sonment, and  to  pay  such  fine  as  the 
court  shall  award. 

§  5  enacts.  That  if  any  person  shall 
maliciously  publish  any  denmatory  libel, 
on  oonriction  he  shall  be  liable  to  fine  or 
imprisonment,  as  the  court  may  award, 
but  the  imprisonment  is  not  to  exceed 
one  year. 

§  6  makes  an  important  change.  It 
enacts.  That  on  the  trial  of  any  indict- 
ment or  information  for  a  defamatory 
libel,  the  defendant  having  pleaided  such 
plea  as  in  this  section  is  afterwards  men- 
tioned, the  truth  of  the  matters  chi^ged 
may  be  inquired  into»  but  shall  not 
amount  to  a  defence^,  unless  'it  was  for 
the  public  benefit  that  the  said  matters 
charged  should  be  published.  The  de- 
fendimt  must  in  his  plea  to  such  indict- 
ment or  information  allege  the  truth  of 
the  matters  charged  in  uie  manner  that 
is  required  in  pleading  a  justification  to 
an  action  for  defiunation. 

§  7  enacts.  That  when  on  the  trial  of 
any  indictment  or  information  for  the 
publication  of  a  libel,  under  the  plea  of 
Not  Guilty,  evidence  shall  have  been 
g^ven  whidi  shall  establish  a  presump- 
tive case  of  publication  against  the  de- 
fendant by  the  act  of  any  other  person 
by  his  authority,  it  shall  be  competent  to 
the  defendant  to  prove  that  sucn  publi- 
cation was  made  without  his  authority, 
consent,  or  knowledge,  and  that  the  said 
publication  did  not  arise  firom  want  of  due 
care  or  caution  on  his  part. 

I  8  enacts,  That  in  the  case  of  any 
inoictment  or  information  by  a  private 
prosecutor  for  the  publication  of  any  de- 
famatonr  libel,  if  judgment  be  given  fbr 
the  defendant,  he  shall  be  entitied  to 
recover  from  the  prosecutor  the  costs 
that  he  has  sustained  by  reason  of  such 
indictment  or  information ;  and  that  upon 
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a  special  plea  of  jostificatioD  to  such  in- 
dictmeDt  or  informadoD,  if  the  issue  he 
found  for  the  prosecutor,  he  shall  he  en- 
titled to  reooTer  ftnom  the  defendant  the 
costs  sustained  by  him  by  reason  of  such 
plea. 

This  act  does  not  extend  to  Scotland, 
§  10.  As  it  was  doubted  wbether  or 
not  it  did  extend  to  Ireland,  this  act  was 
extended  to  Ireland  by  8  &  9  Vict  c  75. 

Defamation  and  libel  were  punished 
among  the  Romans.  The  oldest  extant 
rule  about  defamation  and  libel  is  con- 
tained in  the  fragments  of  the  *  Twelye 
Tables,'  which  punished  both  slanderoos 
words  and  libellous  writings.  (Cicero, 
J)e  Repub^  iv.  10.)  The  penalty  was 
capital  (in  the  Roman  sense  of  that  term\ 
and  it  appears  to  have  been  death.  Libel- 
lous writings  were  generally  denominated 
'*  fiunosa  carmina  "  and  **  mala  carmina." 
In  course  of  time  the  Praetorian  Edict 
itiodified  the  old  law,  or  probably  it  fell 
into  disuse.  The  praetor  allowed  an 
action  for  slander  which  was  against 
«*boni  mores  "(I>^.  47,  tit  10,  s.  15); 
and  agiunst  *'  boni  mores "  means,  that 
which  was  disa^proyed  of  by  the  positive 
morality  of  the  community  and  tended  to 
bring  infamy  or  odium  on  the  person 
against  whom  it  was  directed.  The  tech- 
nical word  for  this  kind  of"  slander  "  was 
Convicium,  which  properly  meant  some- 
thing said  to  a  man's  fiice  that  was  injuri- 
ous ;  but  the  commentators  on  the  Edict 
laid  it  down  that  there  might  be  Con- 
yicium  even  if  the  person  against  whom 
it  was  directed  was  not  present  Con- 
vicium in  fact  was  personal  abuse  which 
tended  to  damage  a  man  and  was  said 
with  circnmstauces  of  great  publicity. 
But  the  Praetor's  Edict  extended  to  other 
cases,  and  allowed  an  action  wherever  a 
man  had  done  or  said  anything  which  in- 
jured a  person's  character.  This  general 
clause  included  libellous  writings,  and 
many  other  things,  such  as  certain  modes 
of  soliciting  women's  chastity,  and  ad- 
dressing them  in  obscene  language.  The 
penalty  in  all  these  was  a  sum  of  money 
assessed  by  Recuperatores  as  damages. 

Under  the  imperial  government  tiie 
term  *'  liber  fomosus, "  often  occurs :  it 
signifies  any  writing  in  prose  or  verse 
which  tended  to  injure  a  man's  character 


(ad  infiimiam  alicigas).  The  ofienee 
connsted  in  writing  the  libel,  spreading 
it  about  or  selling  it  or  in  cannng  these 
things  to  be  done  malidoosly  (dolo  male) ; 
it  made  no  difierence  whether  the  libel 
was  anonymous  or  had  a  &]#e  name  to 
it  The  penalty  was  (accoffiDg  to  some 
law,  the  name  of  which  is  not  known) 
that  the  libeller,  if  convicted,  became  ^  in- 
testabilis,"  that  is,  he  could  not  make  a 
will  or  be  a  witness  to  a  will.  {Dig*  28, 
tit  1,  s.  18.)  A  senatusoonsnltom  ex- 
tended the  penalties  of  this  lex  to  cases 
where  there  was  no  writing,  but  ooly 
marks  which  were  of  a  like  tendency; 
this  must  mean  drawinp  and  caricatons, 
such  as  are  now  published  in  LendoD. 
Everything  therefore  which  tended  to  the 
<«  infamia"  of  a  penon,  writings  in  prose 
or  verse,  and  drawings,  whether  a  man 
was  mentioned  or  not  mentioned,  pro- 
vided the  person  intended  was  clearly 
pointed  at  by  such  writings  or  drawings, 
were  punishable  offences;  and  writer, 
draftsman,  and  all  concerned  were  liable 
to  the  legal  penalty. 

This  legislation  seems  to  belong  to  tiie 
Imperial  period,  though  it  was  not  in- 
tended to  protect  the  emperor  only.  Au- 
gustus commenced  this  legislation  (SueUMi. 
Octavian.t  55),  and  probably  his  chief 
object  was  to  protect  himself^  The  Ro- 
man Csesars,  like  other  high  personages 
in  modem  times,  were  the  objects  of 
pasquinades  and  various  kinds  of  com- 
positions which  were  intended  to  satirise 
them  and  make  them  ridiculous.  The 
penalty  of  the  law  of  Augustus  is  not 
certain  ;  but  in  later  times  various  Senatas 
consulta  increased  the  penalty  to  Deporta- 
tion or  perhaps  only  relegation.  If  the  an- 
ther of  a  liber  famosus  had  been  ponished 
in  a  criminal  prosecution  (judicium  publi- 
cum), the  injured  person  might  still  have 
his  action,  if  he  was  mentioned  by  name 
in  the  libel.  {IXg.  47,  tit  10,  s.  6.)  Bat 
if  a  man  libelled  a  guilty  person  (no- 
cens),  it  was  coosidered  equitable  that  he 
should  not  be  subject  to  any  legal  penalty, 
**  because  the  bad  deeds  of  evil-doers 
ought  to  be  known,  and  it  was  expedient 
that  they  should  be  known."  Compare 
tiie  6  &  7  Vict  c  90,  §  6. 

The  « libri  famosi,"  or  "  libelli'&mosi,- 
of  the  Imperial  period,  signified  anouy- 
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moos  writiDgs,  which  contained  a  charge 
agamst  some  person,  and  were  either  sent 
to  the  Cesar  or  to  some  magistrate,  or 
pat  in  some  place  where  they  might  be 
foand,  for  the  purpose  of  causing  injury 
to  the  persoff  accused.  This  is  the  only 
signification  of  the  expression  "libelli 
fimoai,"  iu  the  Theodosian  and  Justinian 
codes.  Ccmstantine  the  Great  declared 
that  such  charges  should  not  jprejndice 
any  person  who  was  mentioned  in  them, 
and  that  snch  writing  should  be  burnt 
when  the  author  was  nnknown.  If  the 
author  was  discovered,  he  was  punishable 
evea  if  he  could  prove  the  truth  of  the 
matter  contained  in  the  writing.  Other 
eonstitotioiis  on  the  same  subject  were 
made  after  tihe  time  of  Constantine. 

(  Rein,  Das  Criminalrecht  der  Ethner.) 

LlBERTl'NUS.    [Slave.] 

LIBERTY.  This  word  is  the  Latin 
Ubartas.  The  corresponding  Teutonic 
word  is  freiheit,  or,  as  it  appears  in 
Engltsfa, /reedbm. 

Libeity  and  freedom  are  fkmiliar 
words  with  indefinite  meanings.  '  Liber,' 
the  adjective  which  corresponds  to  the 
noun  Mibertas,'  is  properly  opposed  to 
*  servna,'  or  '  dave  ;*  and  hbertas  is  the 
status  of  a  freeman,  as  opposed  to  ser- 
Titns.  or  the  status  of  a  slave.  This  di- 
vision of  freemen  (liberi)  and  slaves 
(servi)  was  the  fundamental  division  of 
persons  in  the  Roman  law  ^Gaius,  i.  9). 
This  word  liberty,  then,  in  its  origin  in- 
dicates merely  the  personal  status  of  a 
man  as  contrasted  with  the  condition  of 
aervitode.  In  Greek  the  like  oppo^tion 
is  expressed  by  two  other  wonb  (8co-- 
n^rnfs,  fiovAoy).  But  the  word  Libertas 
had  also  a  political  meaning  among  the 
Romans.  When  the  Romans  had  ejected 
their  last  king  they  considered  that  they 
had  obtained  their  Liberty  (Livy,  ii.  1). 
The  potilSGal  meaning  of  libertas  (liberty) 
was  derived  from  the  contrast  of  liberty 
aod  servitude  in  the  person  of  indivi- 
dnais;  and  if  the  mass  of  a  nation  were 
uAjected  to  the  arbitrary  rule  of  one 
nan,  that  was  conddered  a  kind  of  ser- 
vitude, and  the  deliverance  from  it  was 
called  libertas,  a  term  which  in  this  sense 
ii  dearly  derived  from, the  notion  of  li- 
berty as  obtained  by  him  who  was  once 
aiiave. 

VOL.  II. 


In  the  Greek  writers  the  words  (Seer 
injnrs  and  Bov\os)  which  respectively 
signify  master  and  slave  were  also  ap- 
plied in  a  political  sense  to  signify  mo- 
narch and  subjects.  The  Persian  king 
was  master  (Scowls),  and  his  subjects 
were  slaves  (SovXoi). 

The  political  sense  then  of  liberty  and 
freedom,  if  traced  to  its  source,  is  founded 
on  the  notions  of  personal  liberty  as  con- 
trasted with  personal  servitude.  He  who ' 
liecame  free  from  being  a  slave  in  a  re- 
public beomie  a  member  of  the  state,  in 
which  he  formerly  had  no  political  exist- 
ence. It  is  implied  by  the  circumstance 
of  his  becoming  firee  that  he  became  a 
citizen,  though  positive  law,  as  among 
the  Romans,  might  limit  the  degree  iu 
which  he  thereby  obtained  citizenship. 
[Citizen.]  Slavery  may  and  did  exist 
in  many  states  of  antiquity  which  were 
under  monarchical  or  tyrannical  rule; 
but  he  who  was  the  slave  of  an  individual 
in  any  such  state,  and  obtuned  his  free- 
dom, did  not  thereby  become  a  citizen, 
but  was  merely  released  from  the  duty 
that  he  owed  to  his  master :  he  still  owed 
together  with  others  the  duty  of  perfect 
obedience  to  an  individual  monarch  or 
tyrant 

The  words  liberty  and  freedom,  as 
political  terms,  have  always  been  used  to 
express  a  condition  of  a  people  in  which 
they  are  to  some  degree  at  least  secured 
against  the  arbitrary  rule  a!  an  indivi- 
dual or  of  a  small  number  of  persons ; 
and  the  word  slavery,  in  its  political 
sense,  is  applied  to  nations  in  which  the 
mass  of  the  people  have  not  reasonable 
security  for  their  lives  and  property 
against  the  capricious  rule  of  one  man 
or  of  a  number  of  persons  who  form  a 
small  minority  of  the  whole. 

That  which  is  really  meant  by  po- 
litical freedom  and  liberty  is  nothing 
more  than  a  form  of  government  which 
shall  in  some  degree  at  least  secure  to  the 
people  the  enjoyment  of  life  and  of  their 
property  against  the  tyranny  of  one  man 
or  of  a  few.  Freedom  and  liberty  then 
are  terms  which  can  only  be  applied  to 
constitutional  governments  [Constitu- 
tion], and  to  republics,  in  the  proper 
sense  of  that  term.  There  is  no  political 
liberty  or  freedom  imder  any  other  form 
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of  goTerament,  though  under  a  monarchy, 
when  the  administration  is  good,  there 
may  he  in  many  respects  more  personal 
freedom  than  there  is  in  a  pure  de- 
mocracy. But  the  essential  quality  by 
which  political  liberty  or  freedom  is  dis- 
tinguished is  simply  this :  the  sovereign 
power  is  not  in  the  hands  of  one  or  of  a 
small  minority*  but  it  is  either  distributed 
among  the  whole  community  or  a  con- 
sidenible  part  of  it. 

Political  liberty  does  not  exist  in  some 
civilized  nations  in  Europe,  in  Prussia 
for  instance.  Political  liberty  does  not 
exist  in  Russia.  In  some  countries  where 
it  does  not  exist,  it  is  the  general  opinion 
that  its  existence  would  be  a  benefit  to 
the  whole  nation.  In  other  countries  the 
mass  of  the  people  are  still  in  such  a 
condition  that  political  liberty  could  not 
exist  for  political  liberty,  as  already 
stated,  means  that  the  sovereign  power 
must  be  in  the  hands  of  a  large  number, 
and  they  must  possess  intelligence  enoush 
to  enable  them  to  exercise  and  keep  me 
power ',  but  there  are  nations  where  the 
mass  of  the  people  are  too  ignorant  to  ex- 
ercise or  keep  any  political  power. 

The  highest  degree  of  political  liber^ 
is  in  a  Democracy  [Democracy]  ;  for  it 
is  that  form  of  government  which  is  fur- 
thest removed  from  a  monarchy.  The 
relationship  of  monarch  and  subject  is 
the  like  relationship  to  master  and  slave. 

A  nation  which  strives  for  its  liberty 
strives  for  a  popular  form  of  government, 
whether  it  be  a  constitutional  kingly  form 
or  a  democracy.  But  Liberty-  is  a  spe- 
cious word,  often  ill  understood;  and 
many  who  have  cried  out  for  liberty  have 
either  not  considered  exactly  what  it  is 
they  want,  or  they  have  supposed  tiiat 
liberty  would  free  them  from  many  evils 
which  they  consider  to  be  pjeculiar  to  a 
istate  of  political  slavery.  It  is  now  gene- 
rally admitted,  that  in  those  states  where 
a  large  part  of  the  population  have  equal 
political  knowledge  with  the  few,  who 
<lirect  administration,  the  pneral  inter- 
es^ts  are  best  served  by  this  large  num- 
ber participating  in  the  government  Po- 
litical liberty  then,  to  some  extent  or 
degree,  is,  in  many  countries,  necessary 
for  securing  the  advantages  of  good  ad- 
""unistration.    But  there  are  many  evils 


incident  to  states,  which  are  not  due 
to  the  want  of  political  liberty ;  and  it  ii 
therefore  a  matter  of  importance  for  those 
who  would  make  changes  in  government 
to  consider  whether  the  evils  of  which 
they  complain  are  owing  to  the  want  of 
political  liberty  or  to  other  causes. 

The  notion  of  political  liberty  has  been 
based  upon  the  analogy  already  pointed 
out  between  Political  Liberty  and  Per- 
sonal LiberW ;  which  is  a  false  analogy, 
though  an  historical  one.  Man,  it  has 
been  assumed,  is  naturally  free.  No 
man  is  naturally  or  by  nature  another 
man's  slave.  As  no  man  is  naturally  a 
slave,  so  all  mankind  have  naturally  a 
right  to  political  liberty,  and  just  govern- 
ment arises  from  the  consent  of  the  go- 
verned. 

On  these  assumptions  rests  the  Ameri- 
can Declaration  of  Independence :  **  We 
hold  these  truths  to  be  self-evident :  that 
all  men  are  created  equal ;  that  they  are 
endowed  by  their  Creator  with  certain 
inalienable  rights ;  that  among  these  are 
life,  liberty,  and  the  pursuit  ofhappiness; 
that  to  secure  these  rights  governments 
are  instituted  among  men,  deriving  their 
joint  powers  from  the  consent  of  the  go- 
verned," &c. 

In  this  passage  Liberty  seems  to  mean 
the  personal  status,  which  is  opposed  to 
slavery ;  and  it  is  on  the  assumption  of 
the  equality  by  birth  and  the  endow- 
ment of  all  men  with  certain  inalienable 
rights,  that  this  instrument  would  found 
the  American  titie  to  Political  Liberty. 
It  involves  the  doctrine  of  the  social  con- 
tract and  assumes,  as  an  historical  fact 
an  origin  of  governments  by  consent  of 
the  governed. 

If  theories  of  government  are  to  be 
tested  by  historiad  facts,  it  would  be 
consistent  with  such  facts  to  say,  that  men 
are  not  created  equal ;  that  they  have  not 
been  endowed  with  liberty,  for  a  large 
part  of  them  have  always  been  slaves  •, 
and  that  governments  have  been  consti- 
tuted without  the  consent  of  the  governed. 
These  are  real  facts :  those  assumptions 
are  untruths. 

Political  liberty  rests  on  no  such  sorry 
basis  as  the  Declaration  of  Independence 
places  it  on.  That  nation  which  can  ob- 
tain it  and  maintain  it,  is  in  a  better  con- 
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dition  than  if  it  were  politically  a  slave, 
eren  to  the  wisest  of  masters ;  and  when 
it  is  able  to  obtain  and  maintain  that 
libeitr,  it  is  right,  or  in  other  words  it  is 
for  the  general  interest  that  a  nation 
should,  by  force  if  necessary,  alter  that 
form  of  government  which  is  political 
slavery. 

That  liberty  promises  to  be  most  stable 
which  is  the  growth  of  long  time  and  the 
result  of  a  perpetual  straggle  between  a 
master  and  his  slaves,  in  which  the  master 
has  xK)t  ceased  to  be  master  all  at  once, 
but  has  always  lost  someUiing  in  the 
contest. 

That  which  is  of  sudden  ^wth  or  is 
the  ofiEspring  of  Revolution,  is  often  pre- 
mature and  always  insecure ;  for  liberty  so 
acquired  may  only  be  a  step  from  a  state 
of  pQlitical  slavery  to  a  more  wretched 
state;  it  may  be  a  step  from  a  state  of 
slavery,  mild  and  tolerable,  to  an  anarchy, 
which  of  all  things  is  most  intolerable. 

The  words  Liberty  and  Equality  often 
so  together,  and  each  of  them  in  so 
doabtml  a  sense  that  one  hardly  knows 
what  to  make  of  them.  Liberty  is  often 
used,  apparently  without  people  consider- 
ing what  they  really  mean,  in  the  sense  of 
freedom  from  restraint.  But  this  kind  of 
Liberty  is  inconsistent  with  Political  Li- 
berty properly  understood ;  and  all  men's 
liberty  of  action  is  and  must  be  restrained 
by  positive  laws  in  every  well-ordered 
community.  Every  law  that  forbids  any 
act  directly  or  by  implication  abridges 
Liberty,  and  such  abridgment  is  always 
a  universal  benefit  when  the  law  which 
so  abridges  liberty  only  abridges  it  in 
cases  where  it  is  useful  to  all  that  it 
should  be  abridged,  and  when  Uie  law  is 
so  framed  as  to  accomplish  that  object 
Equality,  in  its  unlimited  sense,  can  no 
more  exist  in  any  state  than  perfect  indi- 
vidoal  liberty ;  for  if  each  man  is  left  to 
exercise  his  industry  in  the  best  way  that 
be  can,  without  interfering  directly  with 
the  indostry  of  others,  some  will  be 
richer,  and  happier,  and  wiser  than 
others.  The  only  Equality  that  can  be 
approached  to  in  a  well-ordered  state  is 
t&at  Equality  which  is  the  result  of  a 
good  polity,  which  poU^,  so  far  as  it  is 
cQDsistent  with  the  nmversal  good,  se- 
cures alike  to  every  individual  in  the 


State  the  free  enjoyment  of  his  industry, 
wealth,  and  talents,  imposes  restraint  on 
all  alike,  and  makes  all  alike  bear  the 
burden  of  taxation  and  of  the  services 
due  to  the  State.  Further,  it  gives  to  as 
large  a  number  as  it  can  consistently 
wim  the  universal  interest  an  equal  share 
in  the  sovereign  power;  but  no  polity 
that  has  ever  yet  been  fhuned  has  ever 
given  an  equal  share  in  the  sovereign 
power  to  all  the  members  of  a  oommu- 
niw :  such  an  Equality  is  impossible. 

The  Declaration  of  Rights  published 
by  the  French  National  A»embly  in  1791 
contains  the  words  *  free,'  'equal,*  *  rights,' 
*  liberty,'  and  many  others,  all  of  which 
are  used  in  a  manner  as  remote  from 
precision  as  the  most  confused  uuder- 
standing  could  suggest.  This  strange 
sample  of  nonsense  has  been  examined 
and  dissected  by  Bentham  in  his  *  Anar- 
chical Fallacies'  (Bentham's  Works,  part 
viii.,  Edinburgh,  1839). 

The  word  Liberties  is  often  used  to  ex- 
press those  particular  constitutional  prin- 
ciples or  ftmdamental  laws  by  whicn  the 
political  liberty  of  a  nation  is  secured. 
If  the  British  parliament  should  attempt 
to  abolish  the  trial  by  Jury  in  all  cases, 
or  the  Habeas  Corpus,  such  an  attempt 
would  be  called  an  attack  on  the  liberties 
of  Englishmen. 

LIBERTY.  The  general  nature  of  a 
liberty,  as  a  portion  of  the  royal  preroga- 
tive in  the  bands  of  a  subject,  has  been 
already  shown  under  Franchise.  Li- 
berties were  at  first  chiefly  granted  to 
monastic  and  other  religious  establish- 
ments, to  ease  the  consciences  of  the 
royal  grantors,  or  in  testimony  of  their 
devotion  to  the  church ;  and  most  of  the 
ancient  franchises  now  in  existence  are 
derived  from  an  ecclesiastical  source. 
They  were  afterwards  granted  as  means 
of  strengthening^  municipal  corporations. 

Though  all  Liberties  emanate  from  the 
royal  prerogative,  a  distinction  is  usually 
made  between  such  liberties  as  have  been 
actually  exercised  by  the  crown  before 
the  grant  to  the  subject,  and  such  as  are 
said  to  be  created  upon  their  being 
granted.  The  former,  when  by  escheat, 
forfeiture,  or  otherwise,  they  come  again 
to  the  crown,  are  extinguished  by  mezg^ 
ing  in  the  general  prerogative^  and  cannot 
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afterwardfl  be  regnnted  as  existing  tnn- 
chises;  the  latter  still  have  continiianoe 
for  the  benefit  of  the  crown  or  of  any 
snhfieqnent  grantee.  To  the  former  class 
belong  snch  priTileges  as  the  right  to 
have  the  goods  of  felons,  &c.,  waift, 
estrays,  d^ands,  and  wreck,  arising 
within  the  lands  of  the  grantee ;  to  the 
latter,  the  retam  of  writs ;  the  right  of 
holding  fairs  and  markets  and  taking  the 
tolls,  the  right  of  holding  a  hundred- 
ooart  or  a  conrt-leet,  the  priTileges  of 
having  a  free-warreu  or  a  legal  park,  and 
the  like ;  and  in  such  cases  the  fhmchises, 
even  whilst  in  the  king's  hands,  are  ex- 
empt from  the  jurisdiction  of  the  ordi- 
nary officers  of  the  crown,  and  are  ad- 
ministered by  bailifis  or  other  special 
offioerti,  as  when  in  the  hands  of  a  sub- 
ject. 

It  18,  however,  only  in  a  very  wide  and 
loose  sense  that  ftanehises  of  the  latter 
class  can  be  sud  to  be  part  of  the  royal 
prerop:atiTe  of  the  crown,  inasmuch  as  the 
prerogative  is  limited  to  the  creation  of 
snch  franchises,  and  they  cai^  never  be 
enjoyed  by  the  crown  except  as  claiming 
them  under  a  subject  to  whom  they  have 
been  granted. 

The  fines  paid  to  the  crown  ibr  grants 
or  confirmations  of  liberties  are  shown  by 
Madox  to  have  formed  no  inconsiderable 
part  of  the  roval  revenue.  In  his  *  His- 
tory- of  the  Exchequer'  he  quotes  the 
particulars  of  about  200  liberties,  granted 
principally  by  King  John.  The  men  of 
Cornwall  fine  in  2000  marks  and  200 
marks  for  20  palfreys  estimated  at  10 
marks  each,  for  a  chuter  for  dimfforest- 
ing  the  county  and  choonng  their  own 
sherifis.  The  men  of  Brough  fine  in  20 
marks  and  5  marks  fbr  a  |Milfiiey,  for  a 
market  on  Sunday,  and  a  fiiir  for  two 
days.  The  men  of  Launceston  fine  in 
5  marks  for  channng  their  market  from 
Sunday  to  Thurs&y.  The  burgesses  of 
Shrewsbury  fine  in  20  marks  and  1  pal- 
frey that  no  one  shall  buy  within  the 
borough  new  skins  or  undressed  cloth, 
unless  he  be  in  lot  (in  lotto),  and  asseased 
and  taxed  with  the  burgesses. 

Many  of  these  franchises  having  been 
found  to  interfere  with  the  administration 
of  justice,  the  extension  of  them  by  fresh 
grants  was  frequently  the  subject  of  very 


load  complaints  on  the  part  of  the  com- 
mons In  parliament,  who  represented 
them  as  prejudicial  to  the  crown,  an  im- 
pediment to  justice,  and  a  damage  to  the 
people.  It  appears  by  the  Parliament 
Roll,  that  Edward  I.,  towards  the  dote  of 
his  reign  (in  1306),  declared  that  after 
the  grant  which  he  had  made  to  the  Earl 
of  Oncoln  for  his  life,  of  the  return  of 
writs  within  two  hundreds,  he  would  not 
grant  a  similar  franchise  as  long  at  he 
Jived  to  any  except  his  own  children,  and 
directed  that  the  declaration  should  be 
written  in  the  Chancery,  the  Gardrobe, 
and  the  Exchequer.  And  in  1347  Ed- 
ward III.,  in  answer  to  a  strong  remoa- 
strance,  promised  that  such  grants  dioald 
not  in  future  be  made  without  good 
advice. 

The  form  in  which  the  crown  mated 
views  of  frankpledge  [Leet]  ana  other 
franchises  may  be  seen  in  the  charters 
granted  by  King  Henry  VI.  to  Eton  Col- 
lege, and  King's  College,  Cambridge.  (5 
Jiot.  Parl^  61,  97.) 

A  person  exercising  a  fVanohise  to 
which  he  has  not  a  legal  title  may  be 
called  upon  to  show  cause  by  what  autho- 
rity he  does  so,  by  a  writ  of  Quo-war- 
ranto,  or  an  information  in  the  nature  of 
a  Quo-warranto.  And  parties  disturbed 
in  the  lawful  exercise  of  a  fTanchiae  may 
recover  damages  against  the  disturber  in 
an  action  on  the  case. 

LICENTIATE  IN  MEDICINE  is 
a  physician  who  has  a  license  to  practise 
granted  by  the  College  of  Physicians. 
There  are  two  classes:  licentiates  who 
are  authorised  to  practise  in  London  aud 
within  seven  miles  thereof;  and  extra- 
licentiates,  who  are  only  privileged  to 
practise  in  the  country  at  a  P^^^  <^ 
tance  fW>m  the  metropolis.  The  former 
class  are  autiiorised  exclusively  by  the 
College  of  Physicians,  but  mediod  grada- 
ates  of  Cambridge  or  Oxford  may  prac- 
tise in  the  provinces  independently  cf  the 
college  license. 

LIEN  (from  the  French  lien,  "a  tie," 
-or  **band").  Various  definitions  have 
been  given  from  the  bench  of  this  juris- 
tical term;  but  many  of  them  are  either 
incomplete,  or  too  general  because  of 
comprehmding  other  rights  besides  those 
of  lien.   The  fallowing  definition  is  per- 
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baps  as  correct  as  any  that  has  proceeded 
fitNB  the  judges : — *'  A  lien  is  a  ri^ht  in 
one  man  to  retain  that  which  is  in  his 
posaeasioQ  belonging  to  another  till  oeiv 
tain'demands  of  him,  the  person  in  pos- 
session, are  satisfied."  (Grose,  J.,  in 
Hammond  ▼.  Barclay,  2  East,  227.)  The 
definition  therefore  includes  possession  by 
the  party  claiming  the  lien ;  and  an  un- 
satxCTed  demand  by  him  against  the  owner 
of  .the  property:  but  it  does  not  show 
wiierein  this  right  to  retain  another  man's 
property  differs  from  the  right  of  a 
pawnee  or  pledgee. 

The  determination  of  what  shall  be 
possession  sufficient  to  constitute  one  ele- 
ment of  lien  is  a  part  of  the  general  doc- 
trine of  possession.  It  follows  from  the 
definition  that  if  the  party  claiming  the 
lien  has  not  possession,  he  can  have  no 
lien ;  and  as  a  general  rule,  if  he  has  to- 
lontariiy  parted  with  possession,  he  has 
lost  his  lien.  What  shall  be  a  parting 
with  possession  sufficient  to  cause  a  loss 
of  lien  is  also  to  be  determined  by  the 
i;eneral  doctrine  of  possession.  When  pos- 
session of  the  thine  is  regained,  the  lien 
does  not  revive  if  the  possessor  gets  the 
thinf  back  under  any  circumstances  from 
whidi  a  different  contract  may  be,  im- 
plied from  that  under  which  he  originally 
obtained  the  lien. 

The  defect  of  the  above  definition  in 
not  showing  wherein  consists  the  differ- 
enoe  between  lien  and  pledge  leads  to  the 
eonsideration  of  the  way  in  which  the 
rig^  called  lien  arises.  It  has  been  said 
tittt  "  liens  only  exist  three  wajs;  either 
by  express  contract,  by  usaae  of  trade,  or 
where  there  is  some  legal  relation."  (Bay- 
ley.  J.,  1  Ba.  and  Aid.,  562.) 

When  lien  arises  by  express  contract, 
it  is  simply  mortgage,  pawn,  or  pledge, 
which  are  then  the  more  appropriate 
terms;  or  it  is  an  agreement  ^such  as 
may  exist  in  the  case  of  principal  and 
f^sior)  that  goods  intrusted  by  one  per- 
•oo  to  another  for  the  puipose  of  sale,  or 
fcr  some  other  purpose  than  pledge,  may 
Ik  retained  by  Uie  party  intrusted  with 
them,  as  a  security  for  any  debt  or  balance 
doe  to  him  from  the  other;  or  it  is  an 
agreement  that  he  may  retain  the  pro- 
ceeds of  things  intrusted  to  him  to  sell, 
fiv  ihc  same  purpose.    Pawn  or  pledge 


is  the  delivery  of  a  thing  by  the  owner  to 
the  pawnee,  to  be  held  and  retained  by 
him  as  security  for  a  debt  due  from  the 
owner  to  the  pawnee ;  and  it  is  a  matter 
of  express  contract  Lien  bjy  contract 
differs  from  pawning  or  pledgmg  in  this, 
that  in  the  former  the  retaining  tiie  thing 
is  not  the  purpose  for  which  the  goods 
are  delivered  by  the  owner.  In  pawn  or 
pledge  goods  are  received  in  order  to  be 
retained  and  kept;  in  lien  by  contract 
they  are  delivered  by  the  owner  for  some 
other  purpose,  but  may  be  retained  as  a 
security  for  a  debt  due  from  the  owner  to 
the  person  to  whom  he  has  delivered  his 


Where  two  parties  have  so  dealt  with 
one  another  that  one  has  claimed  and  the 
other  has  allowed  the  right  of  lieu  in  re- 
spect of  an^  their  mutual  dealings,  lien 
may  exist  in  all  cases  of  like  dealings 
between  them,  if  there  be  no  verbal  or 
written  agreement  to  the  contrary.  The 
acts  of  the  parties  are  here  the  evidence 
of  the  contract,  which  is  as  express  as  if 
made  by  formal  words. 

The  **  lien  by  usage,"  and  *'  that  where 
there  is  some  legal  relation  between  the 
parties,"  belong  to  one  dass,  and  are  not 
distinguishable.  They  are  both  included 
under  liens  which  do  not  arise  from  ex- 
press, but  from  implied  contract  Lien 
may  be  defined  as  prima  facie  a  right 
accompanying  the  implied  contract  (Lord 
Eldon.)  The  "  usage  of  trade"  is  merely 
evidence  from  which  contract  is  to  be  im- 
plied :  parties  who  mutually  act  in  con- 
formity to  a  custom  have  in  effect,  though 
not  in  form,  made  a  contract  The  term 
*'  legal  relation"  is  only  another  mode  of 
expressing  the  mutual  rights  and  duties 
of  the  same  parties,  who  b^  their  acts 
have  brought  themselves  within  the  limits 
of  a  custom,  and  so  given  evidence  of  an 
intention  to  make  a  contract  Thus  an 
innkeeper  has  a  lien  upon  the  horse  of 
his  guest  which  he  takes  into  his  stable 
to  f^ ;  a  carrier  has  a  lien  on  the  goods 
which  he  carries;  a  tailor  who  is  em- 
ployed to  make  a  suit  of  clothes  has  a 
lien  on  them  for  the  price  of  his  labour, 
if  the  cloth  be  given  to  him  for  the  purpose 
of  making  the  clothes ;  and  if  he  furnishes 
the  clotlL  and  his  customer,  after  the 
dothes  are  made,  agrees  to  have  them* 
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and  80  obtains  the  property  in  them,  the 
tulor  has  still  a  lien  on  the  clothes,  or 
any  part  of  them,  fbr  the  whole  price. 
The  contract  in  these  and  similar  cases  is 
Ibr  payment  of  money  on  one  side,  in 
consideration  fbr  certain  acts  to  be  done 
on  the  other;  and  the  delivery  by  one 
party  of  his  propertjr  to  the  other,  who 
IS  to  do  some  act  to  it,  or  in  respect  of  it, 
for  money,  implies  a  payment  of  the 
money  before  the  owners  right  to  repos- 
sess the  thing  can  commence.  Where 
the  owner  never  had  the  property  or  pos- 
session of  the  raw  materials,  but  acqmres 
the  property  in  a  thing  by  his  bare  assent, 
as  in  the  case  just  mentioned,  the  tailor'e 
prior  right  of  property  is  converted  into 
a  mere  right  to  hold  till  his  debt  is  paid, 
or,  in  other  words,  instead  of  property  he 
has  a  lien.  If  the  owner  of  a  thing  sells 
it,  and  agrees  to  receive  the  price  at  a 
future  day,  he  cannot  retain  the  thing  till 
the  day  of  payment,  for  he  has,  by  the 
form  of  his  contract,  excluded  himself 
from  such  right  to  a  lien. 

Lien,  unless  there  be  an  express  con- 
tract, or  a  custom  to  the  contrary,  must 
firom  its  nature  be  particular^  that  is, 
must  have  reference  to  a  particular  trans- 
action and  to  a  particular  thing.  When 
it  is  general^  that  is,  where  the  rif^ht  to 
retain  a  particular  thing  is  not  limited  to 
a  particular  transaction,  but  exists  with 
respect  to  other  transactions  also,  there 
must  be  express  contract,  or  the  deal- 
ings of  tile  parties  must  be  such  as  to  create 
that  implied  contract  which  arises  from 
acts  done  in  conformity  to  well-known 
usage. 

Lien  may  be  lost  by  voluntarily  part- 
ing with  the  thing,  by  express  agreement, 
or  by  agreement  to  be  implied  from  acts. 
In  general,  when  a  person  has  a  lien  for 
a  debt,  he  waives  it  by  taking  security  for 
the  debt  A  solicitor  has  a  lien  for  his 
bill  on  his  client's  papers  which  come  into 
his  possession  in  the  course  of  transacting 
his  business ;  but  if  he  accept  a  security 
for  his  debt,  be  can  be  legally  compelled 
to  give  up  the  papers.  From  the  ex- 
pressed agreement  for  a  special  security 
there  necessarily  arises  the  implied  agree- 
ment to  give  up  the  thing  which  is  retain- 
ed, the  acceptance  of  such  special  security 
being  equivalent  to  an  agreement  to  re- 


ceive the  debt  or  demand  at  a  fotureday, 
and  such  agreement  as  to  futare  payment 
being  inconsistent  with  the  retaining  the 
thing,  which  act  of  retaining  is  equivaleat 
to  a  claim  for  present  payment  A  factor, 
who  has  a  lien  on  goods  in  his  possessioD, 
both  for  his  outiay  on  or  with  respect  to 
those  ^oods  and  for  his  general  balance, 
loses  his  lien  if  he  enters  into  an  express 
contract  for  a  particular  mode  of  payment 
If  usage  of  trade  and  acts  in  conwnnity 
to  it  can  be  considered  as  evidence  of  a 
contract  that  goods  shall  be  retained  by 
one  person  as  a  security  for  a  debt  or  ba- 
lance due  to  him  from  another,  an  ex- 
press contract  for  securinff  payment  of 
such  debt  or  balance  must  be  considered 
as  inconsistent  with  the  implied  contract, 
and  therefore  as  determining  it 

In  Equity,  the  vendor  of  an  estate, 
though  he  has  executed  a  conveyance  and 
parted  with  the  possession  without  being 
paid,  still  has  his  estate  as  a  security  for 
such  part  of  the  purchase-money  as  is  un- 
paid. This  security  is  generally,  thou^ 
not  with  strict  propriety,  called  the  ven- 
dor's lien.  The  ground  of  this  so-called 
lieu  lies  in  the  nature  of  the  contract :  one 
party  contracts  to  give  laud  for  money, 
and  the  other  contracts  to  give  money  for 
land.  Until  both  parties  have  performed 
their  engagement,  the  land  and  the  money 
cannot  he  considered  as  exchanged. 

Lien,  from  its  nature,  is  incapable  of 
transfer.  Generally  a  lien  gives  no  right 
to  sell,  except  by  particular  custom. 
Where  a  factor  who  has  a  lien  on  the 
goods  of  his  principal,  pledges  them  for  a 
loan  of  money,  this  is  no  transfer  of  the 
lien :  the  goods  are  a  pledge  or  pawn  in 
the  hands  of  the  lender,  who  may  hold 
them  as  a  security  for  his  advance  to  the 
amount  of  the  factor's  lien.  The  lender 
may  have  a  right  to  retain  the  goods  as  a 
security  to  precisely  the  same  amaoont  as 
the  factor;  but  his  right  to  retain  tiows 
from  a  different  source. 

The  practical  questions  which  arise 
under  the  general  doctrine  of  lien  ar& 
numerous  and  sometimes  not  easy  of  solu- 
tion ;  many  of  them  are  of  the  greatest 
importance  to  the  mercantile  community. 
The  chief  cases  in  which  lien  exists  may 
be  referred  to  the  law  of  Agent,  Attorney, 
Bailment,  Carrier,  and  Factor.      Mon- 
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tagix*s  irork  •  On  Lien*  contains  a  collec- 
tion of  a  considerable  number  of  particu- 
lar instances. 

LIEUTENANT  is  an  officer  who  dis- 
cfaar^ges  &e  duties  of  a  superior  in  his 
name  and  during  his  absence ;  and  who 
aefs  immediately  in  subordination  to  him 
when  he  is  present. 

Thus,  in  military  afiairs,  the  lieutenant- 
general  and  the  lientenant-colonel  respec- 
tiTely  superintend  the  economy  and  the 
mOTements  of  the  army  and  the  battalion 
under  those  who  hold  the  chief  command. 
The  lieutenant  of  a  company  is  also  im- 
mediately subordinate  to  the  captain,  in 
whose  absence  he  has  the  same  powers. 
In  the  British  service  the  lieutenants  of 
the  three  regiments  of  foot- guards  have 
the  rank  of  captain :  in  the  royal  regi- 
ment of  artillery,  the  royal  corps  of  en- 
gineers and  marines,  and  also  in  the 
ntsiliers  and  rifle  brigade,  there  betn*^  no 
ensicns,  the  subaltern  officers  are  distin- 
goished  as  first  and  second  lieutenants. 

In  Ward's  *  Animadversions  of  War ' 
(1639),  it  is  said,  'A  lieutenant  is  an 
offieer  c»f  high  credit  and  reputation,  and 
he  ought  in  all  respects  to  bee  well  indoc- 
trinate and  qualified  in  the  arts  military, 
and  not  inferior  in  knowledge  to  any 
officer  of  higher  authority ;  for  an  unskil- 
ful captaine  may  better  demeane  himselfe 
wiflian  experienced  lieutenant  than  an 
unskilful  lieutenant  can  fadge  with  a  skil- 
ful eaptaine.' 

The  price  of  a  lieutenanf  s  commission 
is»  according  to  the  present  regulation, — 
£  s.  d, 

Ltfi^<;ua^ds    1785  daily  pay  10  4 
Horse-Guards  1600  ^        10  4 

Dragoons     .  1190  „  9  0 

Foot4?uards    2050  „  7  4 

Line .     .     .     700  „  6  6 

A  lieutenant  in  the  royal  navy  takes 
rank  as  a  captun  in  the  army,  and  the 
number  appointed  to  ships  of  war  varies 
with  their  rate.  A  ship  of  the  first  rate 
has  eight  lieutenants,  besides  supernu- 
meraries ;  those  of  the  second,  third,  &c. 
rates,  have  respectively  one  less  than 
the  number  appointed  to  Uie  preced- 
ing rale ;  so  that  a  sixth-rate  vessel  has 
three :  sloops  and  bomb-vessels  have  only 
twa  The  monthly  pay  of  a  first-lieute- 
Btnt  of  seven  year^  standing,  in  ships  of 


the  three  first  rates,  and  that  of  lieute- 
nants  commanding  gun>brigs,  schooners, 
and  cutters,  is  11/.  10s.  The  monthly 
pay  of  other  lieutenants,  for  ships  of  all 
rates,  is  9/.  4s. 
LIEUTENANT-GENERAL.     [Ge- 

MERAL.1 

LIEUTENANT,  LORD  and  DE- 
PUTY.     rLORI>-LlECTENANT.] 

LIFE  ESTATE.     [Eotate.] 

LIFE  INSURANCE,  OR  REVER- 
SION. By  a  reversion,  in  the  widest 
sense,  is  meant  a  right  of  property  the  en- 
joyment of  which  is  to  commence  at  some 
future  ^riod,  fixed  or  depending  on  con- 
tingencies, and  is  to  continue  either  fbr 
ever  or  during  a  term  either  fixed  or  de- 
pending on  a  contingency :  anything  in 
met  which  is  to  be  entered  upon,  or  which 
may  be  entered  on  at  a  future  time,  is  a 
reversion  in  books  which  treat  on  the 
value  of  property.  The  legal  sense  of 
the  word  is  more  restricted. 

Thus  an  assurance  of  100/.,  or  a  con- 
tract to  pay  100/.  at  the  death  of  a  given 
individual,  is  100/.  in  reversion  to  the 
executors  of  that  individual.  Our  object 
in  this  article  is  to  treat  of  this  most  com- 
mon species  of  reversionary  contract,  life 
insurance,  or  assuranoe. 

The  value  of  a  reversion  depends  in 
a  very  easy  manner  upon  the  value  of 
the  corresponding  annuity;  that  is,  any 
given  sum,  say  100/ ,  to  be  received  when 
a  given  event  arrives,  depends  for  its 
value  upon  tibat  of  100/.  a  year  to  be  re- 
ceived till  the  event  arrives.  Suppose, 
for  example,  that  money  makes  five  per 
cent.,  and  that  an  annuity,  say  upon  a  life, 
is  worth  fourteen  years'  purchase,  upon  the 
method  of  calculation  expluned  in  An-' 
NUiTY,  p.  141.  That  is,  100/.  paid  a  year 
hence,  and  again  two  years  hence,  and  so 
on  as  long  as  the  life  lasts,  is  now  worth 
1400/.  Required  the  value  of  100/.  to  be 
paid  at  the  end  of  the  year*  in  which  the 
life  drops.  We  must  now  reason  as  fol- 
lows:— Suppose  a  perpetual  annuity  of 
100/.  a  year  is  to  be  enjoyed  by  A  during 
his  life  and  by  his  legatees  after  him. 
By  hypothesis  A's  portion  is  now  worth 


•  Aflorance  companiM  umaUv  pay  in  a  few 
months  after  proof  of  death,  whicb  rives  a  trifling 
advantage  to  the  assured,  not  worta  considering 
In  a  very  elementary  statement  of  the  question. 
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1400/.,  and  (money  maidng  fiye  per  oent) 
the  annuity  for  ever  is  worth  twenty 
years*  parchase,  or  2000iL ;  oonseqnently, 
the  legatee's  interest  is  now  worth  2000/. 
- 1400,  or  600/.  But  at  the  end  of  the 
year  of  death  tiie  legatee  will  come  into 
100/.  cnrrent  payment,  and  a  perpetual 
annuity  worth  2000/  ;  for  the  remainder 
of  a  perpetaal  annni^  is  also  a  perpetual 
annuity :  his  interest  will  them  be  worth 
2100/.  Hence  we  have  ascertained  that 
2100/.  at  the  end  of  the  year  of  death  is 
now  worth  600/. :  and  the  rule  of  three 
then  gives  the  value  of  any  other  sum : 
thus  100/.  at  the  end  of  the  year  of  death 
is  now  worth  ffl^  or  28/.  lU.  &^ 
Hence  the  followmg  easy 

Kuus. — To  find  the  value  of  a  given 
reversion,  subtract  the  value  of  the  same 
annuity  fh)m  that  of  a  perpetual  annuity, 
and  divide  the  difference  by  one  more  than 
the  number  of  years'  purchase  in  a  per^ 
petual  annuity :  or  multiply  the  excess  of 
the  number  of  years'  purchase  in  a  perpe- 
tual annuity  over  that  in  the  life  annuity 
by  the  reversionary  sum,  and  divide  as 
before. 

Next,  to  find  what  premium  should  be 
paid  for  the  reversion.  A  premium 
differs  from  an  annuity  in  that  a  sum  is 
paid  down,  and  also  at  the  end  of  every 
year :  consequently  it  is  worth  one  year*s 
purchase  more  thim  an  annuity.  In  the 
preceding  question,  the  annuity  was  worth 
fourteen  years'  purchase ;  oonsequentiy 
the  premium  now  is  worth  fifteen  years' 
purchase.  But  the  present  value  of  all  the 
premiums  is  to  be  also  the  present  value 
of  the  reversion,  or  28/.  lis.  M^  whence 
the  premium  should  be  the  fifteenth  part 
of  this,  or  1/.  18«.  \d.  Hence  to  find  the 
premium,  divide  the  present  value  of  the 
reversion  bv  one  more  than  the  number  of 
years'  purchase  in  the  life  annuity.  But 
when,  as  most  commonly  happens,  the 
premium  is  wanted  without  the  present 
value,  the  following  is  an  easier 

Rule. — Divide  the  reversionary  sum 
separately  by  one  more  than  the  number 
of  years'  purchase  in  the  perpetual  annu- 
ity, and  one  more  than  the  number  of 
years*  purchase  in  the  life  annuity :  the 
difference  of  the  (Quotients  is  the  premium 
required.  Thus,  if  in  the  precediuff  ex- 
-nple  we  divide  100/.  by  20+1  and  by 


14-1-1,  or  by  21  and  15,  we  find  4/.  15f.(k/. 
and  6/.  13f .  4d^  which  differ  by  1/.  16f.  U 
the  same  as  before. 

The  lif<e  we  have  been  tacitiy  eoosider- 
ing,  when  we  talked  of  an  annuity  being 
worth  fourteen  years'  purdbase,  at  five 
per  cent,  is  one  of  about  thirty-six  yesn 
of  age.  The  first  impression  must  be, 
that  the  propoeed  prenuum  is  ridicnloasly 
small.  Make  it  up  to  2/.,  and  it  will  be 
fifty  years  before  the  premiums  reach 
100/.  Some  such  consideration  must  have 
moved  the  law  oflloen  of  the  crown  in 
1760,  when  they  refused  a  charter  tcTthe 
Equitable  Society,  then  charging  a  per- 
mium  of  about  «.  at  the  age  of  thirty- 
six,  on  aooount  of  the  lowness  of  their 
terms.  &t  it  is  to  be  remembered,  thst 
those  who  receive  the  premiums  are  to 
invest  them  immediately  at  five  per  cent, 
and  are  to  invest  the  interest,  thus  making 
compound  interest;  persons  aged  thirty- 
six  uve,  one  with  another,  about  thirty 
years,  which  is  sufficient  time  for  the 
premiums,  with  their  interest,  to  reslise 
100/.  for  each  person,  one  with  another. 

We  now  show  the  manner  in  which  a 
simple  result  of  calculation  answers  its 
end.  To  simplify  the  case,  suppose  sn 
office  starts  with  5642  individual  sub- 


scriben,  each  aged  thirty  years,  the 
tali^^  among  uem  being  that  of  the 
Carfisle  Table.  The  bargain  is  for  a 
short  assurance,  as  it  is  called,  of  twenty 
years,  and  of  1000/. ;  that  is  to  sa^,  the 
executors  of  each  one  who  dies  within 
twenty  vears  are  to  reoeive  1000/.  at  the 
end  of  the  year  of  death.  Money  makes 
three  per  cent,  cnoe  a  year.  According 
to  the  table  then,  there  are  57,  57,  56, 
&c,  deaths  in  the  successive  years,  and 
the  following  is  the  result,  the  proper  pre- 
mium being  calculated  at  111  I2«.  3^. 
each  person,  or  more  exactiy  11,614/.  16s. 
for  1000  persons.  It  is  supposed  that 
there  are  no  expenses  of  management 
At  the  outset  the  office  receives  65,530/. 
from  the  5642  persons  assured:  this  is 
immediately  invested  at  three  per  cent, 
and  yields  1966/.  by  the  end  of  the  year, 
making  67.496/.  But  at  the  end  of  the 
year,  the  claims  of  the  executors  of  fifty- 
seven  persons  who  have  died  during  the 
year  are  to  be  satisfied,  which  requires 
a  dtsbnnement  of  57,000/.,  reducing  the 
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fioe&e^*s  aecumiilatioii  to  10,496Z.  The 
ooDtiibaton  who  are  left,  5585  in  number, 
now  pay  th^r  second  premiums,  64,869/^ 
so  that,  these  being  immediately  invested, 
the  oompeny  has  75,366/.  at  interest 
during  me  second  year.  This  yields 
2^61/.,  so  that  by  the  end  of  the  year 
77,626/.  is  aecamnlated.  Then  comes  the 
denmid  of  57,000/.  on  behalf  of  fifty-seven 
oootiibiiton  deceased  daring  the  year, 
which  reduces  the  accnmolation  to 
20,6S6i.  Tliis  is  more  than  it  was  at  the 
same  time  last  year.  In  this  way  the 
eompany  goes  on,  aoenmnlating  to  an 
amoont  which  would  lead  a  person  nnao- 
qnainCed  with  the  subject  to  conclude  that 
t^  pfemxom  must  be  too  large ;  in  fact, 
ten  ycsia  givean  accumulation  of  91,809/. 
But  now  the  stats  of  affidvs  begins  to 
dmage;  the  contributors  have  been  di- 
mhiidiing,  while  the  claims  have  been 
iaereseing,  until  the  yearly  incomings  no 
longer  equal  the  outings.  The  accu- 
aoialions  then  come  in  to  make  good  the 
di&ienee  in  such  manner  that  by  the 
dme  tiie  remaining  contrilMitorB  come  to 
be  fifty  years  of  age,  and  the  claims  of 
uty-one  who  died  in  their  fiftieth  year 
lave  been  satisfied,  there  only  remains 
/.  of  the  91,809/. ;  and  this  8/.  is  merely 
the  error  arising  from  omitting  shillings, 
&e^  in  the  calculation.  Something  of 
the  same  kind  must  take  place  in  every 
office  which  dies  a  natural  and  solvent 
death;  the  only  di^rence  being  that, 
wrfaeB  new  business  ceases,  instead  of  a 
number  of  contributors  all  of  the  same 
age,  and  under  dmilar  contracts,  both 
agea  and  contracts  vary  considerably. 

There  are  certain  tables  which  are 
variously  named  (sometimes  after  Mr. 
Barrett,  the  inventor,  sometimes  after 
BCr.  Griffith  Davies,  the  improver ;  some- 
times after  D  and  N,  letters  of  reference 
osed  in  them),  but  which  we  call  commo- 
taliao  tables.  They  are  described  in  the 
**  Treatise  on  Annuities,"  in  the  Libnay 
€f  Uarfyl  KnowUdoe,  and  a  cojnous  oof- 
lectian  is  given :  also  in  an  article  in  the 
'  Companion  to  the  Almanac'  for  1840. 
Tliey  very  mudi  exceed  in  utility  those 
wrfaidi  preceded  them. 

An  assurance  company  is  a  savings' 
bank,  with  a  mutual  umurstanding,  pre- 
•flB^y  to  be  noticed,  between  the  contri- 


butors. To  make  out  this  proposition, 
let  us  suppose  that  A  borrows  money,  and 
insures  his  life  for  the  amount  as  a  se- 
curity to  his  creditor.  For  this  he  has  to 
p^  a  premium.  If  life  were  certain,  the 
office  of  the  company  would  be  to  receive 
and  invest  these  premiums,  which  would 
be  calculated  in  such  a  manner  as  with 
their  interest  to  amount  to  a  sum  suffi- 
cient to  discharge  the  loan  in  a  settied 
time.  At  the  end  of  this  time  the  cre- 
ditor (who  has  been  all  this  while  r^ 
ceiving  interest  for  his  money  fix>m  A) 
calls  upon  A  to  make  his  claim  upon  the 
office,  and  repay  the  loan  with  the  manev 
received.  If  such  an  office  exists,  life 
bein^  certain,  the  rationale  of  the  pro- 
ceedmg  would  be  that  the  creditor,  thooeh 
tolerably  confident  of  A's  power  and  will- 
ingness to  make  anjr  yearly  payment, 
whether  of  interest  or  instalment,  will  not 
trust  him  steadily  to  lay  by  and  improve 
yearly  instalments,  but  requires  that  he 
should  make  his  instalments  payable  to 
third  parties,  who  are  engaged  not  to  re- 
turn toem  on  demand  until  they  amount 
to  a  sum  sufficient  for  the  discharge  of 
the  debt  Such  an  office  certainly  could 
not  exist,  on  account  of  the  nncertainty  of 
individual  life.  At  soon,  however,  as  it 
is  known  that  the  duration  of  masses  of 
individuals  can  be  calculated  with  to- 
lerable accuracy,  there  is  a  remedy  for 
the  individual  uncertainties.  Let  a  large 
number  of  debtors,  similarly  situated 
with  A,  agree  to  be  guarantees  for 
one  another ;  that  is,  let  each  of  them  pay 
during  his  life  not  only  his  own  instal- 
ments, but  such  additional  sums  as  will 
provide  the  means  of  meeting  the  deficits 
of  those  who  die,  and  the  savings'  bank 
thus  constructed  will  become  an  assurance 
office.  Of  course,  it  matters  nothing 
whether  these  debtors  pay  their  instal- 
ments to  a  person  agreed  on  among 
themselves,  or  go  to  a  company  which  un- 
dertakes the  management  of  such  con- 
cerns. And  again,  it  makes  no  difierence 
whether  the  instalments  are  for  liquid- 
ation of  debt,  or  to  accumulate  a  provision 
for  widows  and  children.  We  have  taken 
the  case  of  debtors,  because  in  such  a 
case  an  office  looks  more  like  a  mere  in- 
demnitr-office  than  when  its  contributors 
enter  lor  the  benefit  of  their  fiunilies; 
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still  however,  in  the  former  case,  it  is  eri- 
dent  that  the  preminms  are  partly  instal- 
ments of  debts,  iiartly  sums  intended  to 
make  good  the  aeficieney  of  the  life-in- 
stalments of  those  who  die. 

Let  OS  now  suppose  a  company  to  be 
formed  for  the  simple  purpose  of  assuring 
liyes.  Their  business  is  to  invest  the 
preminms  of  those  who  assure  with  them ; 
their  receipts  will  consist  entirely  of  cur- 
rent premiums  and  interest  on  the  invests 
ments  of  the  old  ones;  and  their  out- 
goings will  contain  expenses  of  manage- 
ment, payment  of  claims,  purchase  of 
their  own  policies,  and  (possibly)  losses 
by  bad  investment 

There  is  one  question  which  is  gene- 
rally settled  at  the  very  outset,  namely, 
whether  the  company  is  to  be  what  is 
called  mutual,  proprietary,  or  mixed. 

A  mutual  company  is  one  in  which  the 
members  stand  bound  to  each  other,  and 
constitate  Ac  company  themselves.  In 
such  a  oompatay  no  capital  is,  generally 
speaking,  raisra  at  the  outset,  except  a 
nnall  sum  for  necessary  expenses  at 
starting.  This,  however,  is  not  neces- 
sarily ue  feature  of  a  mutual  company ; 
for  if  its  members  choose  to  constitute 
themselves  an  investment  o6mpany  as 
well  as  an  assurance  company,  they  may, 
without  losing  their  mutual  character, 
require  every  assurer  to  be  also  a  share- 
holder. In  a  mutual  company  the  profits 
of  course  are  divided  among  the  assured. 
A  proprietary  company  is  one  in  which 
a  body  of  proprietors  raise  a  capital  and 
pledge  it  for  ihe  payment  of  claims,  in 
case  the  preminms  are  not  sufficient :  for 
this  security  they  receive,  in  addition  to 
the  interest  of  their  own  capital,  the  pro- 
fits of  the  assurance  business.  It  has 
long  been  proved  that,  with  proper  tables 
of  premiums,  and  a  Mr  amount  of  busi- 
ness at  starting,  this  capital  is  an  unne- 
cessary security;  and  the  only  reason 
which  could  now  make  such  an  office 
desirable  would  be  the  lowness  of  its 
premiums.  Of  course  it  matters  nothing 
to  the  assured  how  they  are  paid,  as  long 
as  they  are  paid;  the  capital  may  be 
diminished,  but  the  assurer  cares  for 
nothing  except  its  exhanstion  before  his 
turn  comes.  This  must  be  the  sole  con- 
'deration  with  a  person  who  is  tempted 


by  low  premiums  to  a  purely  proprietary 
office :  the  nominal  capital  sieuifies  no- 
thing; it  is  upon  the  amount  of  assurance 
to  which    it    (with  the    premiums)   is 

Sledged  that  die  solvency  of  the  office 
epends.  Gene^ly  speaking,  however, 
we  believe  it  will  be  found  that  the  purely 
proprietary  offices  have  not  allowed  them- 
selves to  run  much  risk. 

A  mixed  office  is  one  in  which  there  is 
a  proprietary  company,  which  does  not 
take  all  the  profits,  but  a  share ;  the  rest 
being  divided  among  the  assured.    The 
only  ^ood  effect  of  me  capital  upon  the 
condition  of  the  assured  in  such  a  com- 
pany is  this : — tiiat  the  directors,  having 
fixed  capital  as  well  as  premiums,  may 
justifiably  seek  for  investments  which  a 
mutual  company  must  avoid.     Having 
the  capital  to  make  good  purely  com- 
mercial losses,  they  may  perhaps  attempt 
to  get  a  higher  rate  of  interest,  and  of 
coune  take  more  risk  of  loss;  the  as- 
sured, who  are  sharers  in  the  whole  of 
the  profits,  since  the  profits  of  premiums 
and  profits  of  original  capital  are  sot 
distinguished,  come  in  for  their  share  of 
the  extra  profits  of  the  capital.    But  no 
such  attempt  at  gaining  higher  interest 
by  secondary  securities  should  be  made 
until  a  sum  sufficient  (with  future  pre- 
miums) to  meet  all  claims  is  invested  in 
the  very  safest  securities  which  llie  state 
of  society  offers. 

There  is  much  confusion  in  the  ideas 
of  many  persons  about  interest,  arising 
from  not  distinguishing  between  interest 
and  other  returns.  Perhaps  it  would  be 
best  to  retain  the  term  interest  in  its 

Seneral  loose  signification,  and  to  sub- 
ivide  it,  for  accuracy,  into  pure  interest 
or  net  profit,  debt-insurance,  and  salary. 
In  the  construction  of  a  table  of  pre- 
miums, three  points  must  be  left  to  the 
judgment  of  the  constructor, — the  rate  of 
interest,  the  table  of  mortality,  and  the 
addition  to  be  made  for  expenses  of  ma- 
nagement and  probable  fluctuation,  or 
discrepancy  between  the  predictions  of 
the  table  and  the  events  which  actually 
arrive.  The  third  point  would  not  arise 
if,  as  was  once  the  case,  the  table  of  mor- 
tality made  life  much  worse  than  the 
actually  prevailing  state  of  things  shows 
it  to  be.    Security  against  adverse  fiactu- 
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stion  is  thus  taken  in  the  choice  of  the 
table;  and  thia  was  done  by  the  older 
offices,  which  chose  the  Northampton 
Table— by  the  Equitable,  for  instance. 
Bat  we  hold  decidedly  by  the  meUiod  of 
choosing  a  true  table,  and  augmenting 
the  premiums  ^ven  by  it  as  a  safeguara 
agauist  fluctuation ;  and  for  this  reason, 
that  wrong  tables  are  usually  unequally 
wrong,  xnaking  different  errors  at  differ- 
cnt  ages,  and  thus  augmenting  different 
real  premiums  by  different  per-centages. 

According  to  the  Carlisle  Table  (which 
we  prefer  for  the  purpose),  of  5642  per- 
fions  aliye  at  the  age  of  30,  3018  are  alive 
St  65,  whence  the  chance  of  Hying  till 
the  second  age  is  3018  —  5642  or  '5525. 
Now  by  applying  calculation  to  this  ques- 
tion, we  find  that  an  office  which  would 
have  practical  certainty  ^thousands  to 
one  for  it)  that,  as  far  as  this  inttance  is 
ooncemed.  the  office  should  not  be  injured 
by  adverse  departure  of  events  Ax>m 
tables,  must  make  provision  for  twenty- 
five  deaths,  at  least,  in  the  period  above- 
mentioned,  more  than  the  tables  predict, 
out  of  250  persons  at  the  commencement 
And  this  even  on  the  supposition  that  the 
table  itself  can  be  certainly  reckoned  upon 
as  representing  the  law  of  mortality  of 
the  whole  insurable  population.  It  would 
be  a  very  long  process  indeed  to  apply 
calculation  in  detail,  so  as  to  form  a  well 
supported  idea  of  ihe  proper  amount  of 
precaution  agunst  fluctuation;  and  the 
question  is  mixed  up  with  another,  to 
which  we  proceed. 

The  rate  of  interest  to  be  assumed  is 
an  element  which  requires  the  greatest 
eaation.  It  must  be  a  rate  which  can 
actually  be  made,  and  therefore  prudence 
requires  that  it  should  be  something  be- 
low that  which  may  reasonably  be  looked 
for.  To  show  how  powerful  an  agent  it 
i^  we  shall  repeat  the  example  sdready 
given,  of  the  5642  insurers  for  twenty 
years,  on  the  suppo«;ition  that  the  office 
which  charges  as  for  3  per  cent  finds 
itself  able  to  make  ^  per  cent,  and  it 
will  appear  that  the  office  leaves  off  with 
an  accumulation  of  15,441/.  nearly;  and 
if  it  be  lucky  during  the  first  years,  it 
may  be  laid  to  be  safe  against  any  fluctu- 
ation for  which  there  is  an  even  chance, 
by  the  increase  of  interest  alone. 


Take  what  amount  of  precaution  we 
may,  an  office  must,  at  first  starting,  de- 
pend upon  something  either  of  capital  or 
guarantee.  Even  a  mutual  office  must 
raise  something  at  ^e  outset  Tables 
must  be  constructed  with  verpr  large  ad- 
ditions to  the  calculated  premiums,  which 
are  to  meet  the  very  earliest  contingencies 
alone ;  indeed  it  is  difficult  to  say  what 
addition  would  be  too  large.  But  this 
point  it  is  unnecessary  to  insist  on,  since 
we  can  hardly  suppose  it  possible  that 
any  set  of  men  would  found  an  office 
with  no  resource  except  premiums  from 
the  very  commencement  Supposing  pro- 
per precautions  to  be  taken,  we  imagine 
that  an  addition  of  25  per  cent  to  pre- 
miums calculated  fh)m  the  Carlisle  Tables 
at  3  per  cent  per  annum,  is  sufficient  to 
place  a  mutual  office  upon  a  sound  foot^ 
mg,  and  to  give  a  very  great  prospect  of 
a  return  in  the  shape  of  what  is  called 
profit  It  never  has  been  found  that  an 
office  charging  at  this  rate  has  been  with- 
out surplus  of  some  kind. 

This  surplus  has  been  called  by  the  in- 
accurate name  of  profit,  whereas  it  is 
really  that  part  of  the  security  against 
fluctuation  of  interest  and  mortality  which 
has  been  found  to  be  unnecessary.  In 
mutual  offices  it  is  to  be  returned  to  the 
assured  in  an  equitable  manner ;  in 
purely  proprietary  offices,  it  is  really 
profit  to  the  proprietors,  whose  capital 
has  yielded  them  the  ordinary  interest, 
since  by  hypothesis,  none  of  it  has  been 
necessary  to  meet  clmms,  and  they  there- 
fore share  among  themselves  the  residue 
of  the  premiums.  It  is  impossible  to 
avoid  this  surplus  in  a  well-constituted 
office,  for  the  mathematical  line  which 
separates  surplus  fh>m  deficien<nr  cannot 
be  expected  to  be  attained,  so  that  those 
who  would  not  have  the  latter  must  take 
care  to  have  the  former.  It  is  usual  among 
the  offices  to  adopt  a  plan  for  increasing 
this  surplus,  which  we  will  now  describe. 

Two  rates  of  premiums  are  adopted,  the 
one  less  than  the  other.  Those  who  pay 
the  higher  rate  are  to  have  a  share  of  the 
surplus:  those  who  pay  the  lower  rate 
have  nothing  but  the  nominal  sum  fbr 
which  they  assure.  If  the  table  of  lower 
rates  yield  a  surplus  (which  it  is  supposed 
it  wiU  do),  that  surplus  goes  to  augment 
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the  final  receipts  of  those  who  assure  for 
profits.  This  scheme  may  be  very  well 
practised  by  a  proprietary  company,  or 
by  an  old  mutual  company,  but  whether 
il  is  a  good  plan  for  a  young  mutual  com- 
pany to  adopt,  may  be  a  question. 

The  public  has  been  much  misled  by  a 
notion  that  assurance  companies  must  ac- 
cumulate large  profits,  and  the  Equitable 
has  been  oonstantlv  cited  as  the  proo£ 
Now,  all  who  would  form  an  opinion  on 
this  subject  must  remember  that  the  cir- 
cuiustances  of  the  E>)uitable  are  very  pe- 
culiar. It  realized  large  accumulations, 
in  the  first  instance,  by  an  excess  of  cau- 
tion commendable  at  the  time,  but  since 
proved  to  be  unnecessary.  Of  late  years, 
newly  assured  parties  are  allowed  to 
share  in  these  accumulations,  on  con- 
dition that  they  are  first  assured  in  the 
office  for  a  laive  number  of  years,  taking 
the  chance  of  receiving  less  than  their 
premiums  are  really  worth.  This  how- 
ever is  not  the  question  here ;  we  merely 
stop  to  remind  toe  reader  who  is  disposed 
to  form  a  general  opinion  about  offices, 
because  the  executors  of  A,  B,  aud  C  re- 
ceive two  or  three  times  the  sum  for 
which  those  persons  were  nominally  in- 
sured, that  this  onlv  happens  because  D, 
E,  and  F,  who  died  during  the  days  of  a 
caution  which  has  since  b^n  shown  to  be 
unnecessary,  did  not  get  their  share  of  the 
then  existing  surplus. 

The  expenses  of  management  are  rela- 
tively trimng  when  the  office  has  obtained 
a  large  amount  of  business,  but  they  bear 
heavuy  on  young  offices  during  the  first 
years. 

The  division  of  the  profits  (so  called), 
that  is,  the  method  of  returning  to  the 
assured  the  surplus  of  their  premiums, 
with  their  accumulations  of  interest,  has 
been  the  subject  of  much  discussion. 
Offices  have  aibpted  very  different  modes 
of  proceeding  in  this  respect :  some  keep 
this  surplus  for  the  older  members ;  some 
divide  it  by  addition  to  the  policies  made 
annually,  or  at  periods  of  five,  seven,  or 
ten  years;  some  apply  it  in  reduction  of 
premiums  as  ikst  as  its  value  is  ascer- 
oertained.  Most,  or  all,  of  the  methods 
followed  by  the  offices  seem  to  be  fiur, 
that  is,  they  make  the  chance  of  surplus 
^^  same  forooemember  as  for  another,  at 


least  of  those  who  enter  at  the  same  age : 
if  there  be  any  thing  inequitable,  it  arises 
when  the  premiums  are  disproportio&ed 
at  diffisrent  ages,  so  that  the  surplos  is 
differently  levied  upon  different  classes  of 
noiembers.  Leaving  this  however,  we 
shall  proceed  to  enquire  what  may  be  the 
probable  amount  of  surplus  in  an  office 
charging  premiums  made  from  the  Car- 
lisle Table  at  three  per  cent,  with  twenty- 
five  per  cent  added,  taking  the  most 
fiiTonrable  suppositions.  Let  the  mor- 
talitv  be  no  greater  than  that  in  the  table, 
let  there  be  no  expenses  of  management, 
and  let  the  office  be  able  to  net  four  per 
cent  compound  interest  Then  we  nnd 
that  the  office  is  in  reality  charging  lor 
the  following  sums,  under  the  name  of 
loot ;  that  is  to  say,  all  the  preceding 
suppositions  being  correct,  the  office  mi^ht 
undertake  to  pay  the  following  sums  in- 
stead of  the  100/.  minimum  which  they 
do  really  guarantee.  The  sums  are  only 
roughly  put  down,  within  a  pound  or 
thereabouts. 

A^.     £,  Age>    £.  Age.     £. 

20     166  35     157  50     148 

25     163  40     155  55     144 

30     160  45     152  60     141 

There  is  an  inequality  here  which 
arises  tnm  the  supposition  of  the  office 
gaining  a  greater  interest  than  was  sup- 
posed m  its  tables ;  and  it  is  obvious  that 
the  ^ronng  assurer  must  make  that  excess 
of  mterest  more  beneficial  to  the  office 
than  the  old  one.  Consequently  where 
an  office  realiies  some  of  its  surplus  by 
excess  of  interest,  there  is  equity  in  giving 
the  one  who  entered  yoimg  somewhiit 
more  than  the  one  who  entered  later  in 
life.  But  this  has  never  been  the  principle 
on  which  any  office  made  its  mviuons: 
some  distiujg^uish  those  who  have  been  a 
long  time  in  the  office  ttom  those  who 
enter  newly,  and  the  greater  number  of 
those  so  distinguished  must  have  entered 
younger  than  the  greater  number  of  the 
undistinguished ;  but  the  intention  of  the 
office  has  no  reference  to  age  at  entry, 
but  only  to  time  of  continuance. 

The  true  method  of  determining  the 
actualljr  existing  surplus  must  have  some 
connection  with  that  which  would  be  fol- 
lowed if  the  company  wished  to  break  i4>, 
dividing   its    asKts   fiurly   among  the 
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anured.  Let  us  soppoae  the  stock  of 
the  oonpony,  all  that  it  actually  has  or 
eoold  teadize,  to  be  irorth  half  a  million, 
and  that  the  premiums  which  the  existing 
eoDtributors  would  pay  are  yalued  at 
another  half  million,  while  the  claims  of 
these  contributors  are  valued  at  750,000/. 
Consequently  there  is  a  million  to  meet 
750,000/.,  or  133}/.  can  be  given  for  lOO/. 
Now  suppose  that  instead  of  breaking  up, 
the  office  wishes  to  know  how  much  it 
can  afford  to  give  in  payment  of  a  claim 
of  100/.  The  first  question  is,  how  did 
this  surplus  arise  f — Uie  office  has  in  pos- 
sesbicm  or  prospect  250,000/.  more  tnan 
what  is  estimated  to  be  absolutely  ne- 
cessary. If  this  surplus  really  arose  out 
of  the  natural  operation  of  the  premiums, 
&c^  it  is  dear  that  the  office  is  now  in  a 
condition  to  pay  1331/.  for  100/.  Sup- 
posing this  done  for  the  current  year,  the 
valuation  of  the  next  year  will  point  out 
what  alteration,  if  any,  is  necessary.  This 
mode  of  division  is  the  safest  in  the  long 
run,  because  any  excess  in  one  year  will 
be  compensated  in  future  years.  Another 
mode  is  to  divide  the  surplus  of  250,000/. 
among  the  existing  policies,  in  equitable 
proportions;  and  a  third  is  to  consider  it 
as  advance  of  premium  on  the  part  of  the 
existing  contributors,  and  to  diminish 
their  Sxtare  premiums  as  if  they  had 
actually  made  such  advance.  It  is  not 
however  our  present  purpose  to  extend 
an  article  already  longer  tnan  we  had  in- 
tended it  to  be,  I7  entering  into  a  length- 
ened explanation  on  this  point 

The  benefits  of  life  assurance  (which  is 
in  reality  a  large  combination  of  small 
sums  for  the  purpose  of  beneficial  invest- 
ment, with  a  contract  among  those  who 
invest  that  the  inequalities  of  life  shall  be 
compensated  so  that  those  who  do  not  live 
their  average  time  shall  be  sharers  in 
the  good  fortune  of  those  who  exceed  it), 
fuid  the  moral  considerations  which  should 
induce  every  friend  of  his  species  to  pro- 
mote and  extend  i^  are  of  course  not 
the  particular  motives  which  actuate 
the  founders  of  such  offices,  thouofa  no 
dooht  they  have  them  in  the  same  oegree 
as  others.  To  bring  business  to  a  parti- 
cular office  becomes  their  interest  and 
their  object;  and  every  possible  mode  of 
investoMnt  has  been  held  out  to  engage 


the  attention  and  suit  the  particular  ob- 
jects of  the  assurer.  To  this  of  course,  in 
general,  we  do  not  object :  for  instance, 
when  a  company  proposes  twenty  differ- 
ent kinds  of  assurances,  it  is  enough  for 
the  public  that  the  terms  of  each  kind 
are  suffidently  high  and  not  too  high. 
But  it  sometimes  happens  that  among  the 
proposals  which  are  held  out  for  the 
assurer's  acceptance  are  to  be  found  some 
which  altogether  militate  against  the 
moral  principles  of  assurance ;  these 
are  prudence,  foresight,  and  present 
self-denial  for  the  attainment  c^  ulti- 
mate prosperity  and  of  present  security 
aninst  the  chances  of  life.  When  an 
office  announces  that  it  is  willing  to  leave 
a  part  of  the  premium  in  the  assurer's 
hands,  on  his  paying  interest  for  it  in  ad- 
vance, the  office  in  the  meanwhile  hold- 
ing the  policy  as  a  security,— what  is  it 
but  enticing  a  person  to  assure  for  more 
than  he  can  afford  to  do,  and  to  borrow 
money  for  the  purpose  of  paying  the  pre- 
miums ?  The  office  may,  with  caution, 
make  itself  secure;  but  it  throws  upon 
the  customer  the  strong  probability  of 
foture  disappointment,  when  the  time 
comes  for  thinking  of  the  repayment  of 
the  advances  which  the  office  mis  virtu- 
ally made,  the  assurer  will  freqnenUy 
find  himself  obliged  to  sell  that  policy  to 
the  office  which  he  had  counted  upon  for 
the  benefit  of  his  family.  Now  out  of  the 
purchase  money  must  be  deducted  the 
sums  in  arrear  to  the  office  ^upon  which 
interest  has  always  been  paid  m  advance) ; 
and  when  the  assurer  comes  to  put  his  ba- 
lance against  what  he  has  actually  paid, 
he  wiU  see  that  he  never  did  a  more  im- 
prudent act  The  office  is  not  to  blame 
for  anything  but  having  thrown  the  ori- 
ginal offer  in  his  way ;  they  have  only 
lent  him  money  on  the  same  terms  as 
they  would  have  lent  it  to  others;  and 
thev  may  say,  and  truly,  that  it  was  his  own 
fkult  if  he  eng^ed  in  an  imprudent  spe- 
culation. But  is  it  not  then  a  fkult  to 
entice  others  to  imprudence,  knowing 
how  much  more  easily  men  are  induced 
to  be  imprudent  than  to  be  prudent  ? 
LI6AN.  [Flotsam.] 
LIGHTHOUSE.  [Trinitt  House.] 
LINEAL  DESCENT.  [Descent.] 
LINEN,  cloth  woven  with  the  fibres 
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of  tli€  flax-plant  (XtmMi  utiiatiMnwutm), 
a  manafiicture  of  fo  ancient  a  date  that 
its  origin  is  unknown.  Lanen  cloths 
vere  made  at  a  very  early  period  in 
Egypt,  as  ve  see  from  the  doth  wrap- 
pings of  the  mummiei,  which  are  all 
linen.  It  appears  also  that  linen  was,  in 
the  time  of  Herodotvo,  an  article  of  ex- 
port from  Egypt    (ii  105.) 

After  the  separation  of  the  ligneous 
fibres  of  the  plant,  the  distaff  and  common 
spinning-wheel  were  employed  for  the 
preparation  of  the  thread  or  yam,  and  the 
hand-loom  generalljr,  in  its  simplest  form, 
was  nsed  for  weaving  the  cloth.  The 
first  attemptt  to  adapt  the  inventions  of 
Hargreayes  and  Arkwright  to  the  spin- 
ning of  flax  were  made  at  Leeds  within 
the  present  century.  Mill-spun  yam  is 
now  universally  employed  by  the  linen- 
weavers  of  this  kingdom  for  the  produc- 
tion of  the  very  finest  lawn,  as  well  as  of 
the  coarsest  Imen ;  and  the  use  of  the 
power-loom  has  been  adopted  for  weav- 
ing all  but  the  very  finest  and  most  costly 
fiibrics.  The  consequences  of  these  im- 
provements have  been  to  render  this 
country  independent  of  all  others  for  the 
supply  of  linen  yam  of  eveiy  *  quality, 
and  to  diminish  in  a  most  important  de- 
cree the  cost  of  linen  fobrics;  so  that 
British  yams  and  cloths  are  now  profita- 
bly exported  to  countries  with  which  the 
manufiicturers  of  Great  Britain  and  Ire- 
land were  formerly  unable  to  compete, 
and  against  which  they  were  **  protected  " 
in  the  home  market  by  high  duties  on 
importation. 

The  growth  of  the  linen  manufacture  in 
Ireland  is  ascribed  to  the  legislative  ob- 
straction  raised  in  the  reign  of  William 
III.  to  the  prosecution  of  the  woollen 
manufacture  m  that  [Art  of  the  kingdom, 
which  it  was  alleged  interfered  prejudici- 
ally with  the  clothiers  of  England.  The 
linen  weavers  were  at  the  same  time  en- 
couraged by  premiums  of  various  kinds 
distributed  by  public  boards  authorised 
by  parliament,  and  by  bounties  pud  on 
the  exportation  of  linen  to  foreign  conn- 
tries. 

In  1835  the  quantity  of  linen  shipped 
from  Ireland  was  estimated  at  70,209,572 
yards,  the  value  of  which  was  3,730,854/. 
[Report  of  LrUh  Railwajf  Commisgionen.) 


The  linen  manufacture  was  introduced 
into  Scotiand  early  in  the  last  oentory, 
and  in  1727  a  board  of  trustees  was  ap> 
pointed  for  its  superintendence  and  encou- 
ragement  Notwithstanding  this  and  the 
funher  stimulus  afibrded  by  preminins 
and  bounties,  the  progress  of  tne  manu- 
facture in  that  part  of  the  kingdom  was 
for  a  long  time  comparatively  unimpor- 
tant At  Dundee,  the  great  seat  of  the 
Scotch  linen  trade,  there  were  imported 
in  1837,  30,740  tons  of  flax,  besides  3409 
tons  of  hemp,  and  there  were  exported 
from  that  place  641,938  pieces  of  different 
qualities  of  linen,  sail-cloth,  and  bagging, 
besides  a  quantity,  computed  to  be  as 
great  retained  for  home  use. 

The  bounties  allowed  on  the  shipment 
of  linens  were  graduated  according  to 
their  quality  and  value,  and  ranged  from 
a  halqwnny  to  a  penny  halfnomy  per 
yard.  After  being  gradually  oiaiinished 
for  some  years  these  bounties  were 
finally  discontinued  5th  January,  1832. 
The  manufacture  has  not  suffered  from 
this  circumstance,  while  the  country  has 
saved  from  300,000/.  to  400,000/.  per  an- 
num formerly  paid  to  enable  foreigners 
to  purchase  our  linen  at  prices  below  the 
cost  of  production. 

The  number  of  flax  fiictories  at  work  in 
different  parts  of  the  kingdom,  according 
to  returns  made  by  the  inspectors  of  fiic- 
tories in  1835  was  347,  of  which  152 
were  in  England,  1 70  in  Scotland,  and  25 
in  Ireland.  In  1843  there  were  392  flax 
Victories  in  the  United  Kingdom,  and  the 
number  of  persons  employed  in  them  was  • 
43,487.  According  to  the  census  of  1841, 
tiiere  were  in  Great  Britain  85,213  em- 
ployed in  the  linen  manu&cture  in  its 
vanous  branches. 

Linen  is  next  in  importance  to  cotton 
and  woollen  goods  as  an  article  of  export 
The  quantity  of  linen  exported  from  the 
United  Kingdom  in  the  five  years  from 
1828  to  1832,  averaged  59,734,219  yards 
annually,  and  in  the  five  yean  from 
1833  to  1837,  the  annual  average  was 
69,91 1,799  yards.  The  quantitjr  of  linen 
yam  exported  in  the  six  years  from  1832 
to  1837  was  as  under  :— 

Ibt. 

;i832         .         .         110,188 
1833         •         •  935,688 


LORD-LIEUTENANT.        [  271  ]        LORD- LIEUTENANT. 


:ib«. 

1834 

• 

1,533,325 

1835 

■ 

.   2,611,215 

1836 

• 

.   4,574,504 

1837 

• 

.   8,373,100 

The  quantities  of  manafactared  linen 
and  linen  yam  exported  in  the  following 
years  was  as  under : — 

Linen,  yards.  Yam,  11». 

1838  77,195,894  14,928,329 

1839  85,256,542  16,314,615 
;  ;i840  89,373,431  17,733,575 
.      1841         90,321,761  25,220,290 

1842  69,232,682         29,490,987 

1843  84,172,585         33,358,352 
The  declared  value  of  the  exports  of 

Ixnea  and  linen  yam  in  1843  and  1844 
was  as  £)llow8 : — 

1843.  1844. 

£.  £. 

Linen'raanuftetores  2,803,223  3,055,243 

I  jam      .      •     898,829  1,021,796 


3,V02,052     4,077,039 
The  total  value  of  the  exnorts  of  linen 
to  France  in  1828  amounted  to  no  more 
than  722S/.,  the  value  of  64,212  yards  of 
linen ;  whereas  in  1842  that  country  took 
from  us  8,586,667  yards  of  linen,  and 
22,202,292  lbs.  of  yam,  valued  together  at 
1,019,694/.    The  exports  to  the  United 
States  of  North  America  amounted  in 
1836  to  39,937,620  yards,  and  in  this  and 
the  previous  year  the  quantity  amounted 
to  nearly  one-half  the  whole  exports  of 
linen.    The  quantity  sent  to  the  United 
States  has  fallen  on    one-half  or  more 
within  the  last  few  years. 
LIST,  CIVIL.    [Civil  LiOT.l 
LIVERY.    [Feoffment.] 
LORD    ADVOCATE.    [Advocate, 
Loiii>.l 
LORD  KEEPER.     [Chancellob.] 
LORD-LIEUTENANT.     It  was  for- 
merly  usual  for  the  crown,  from  time  to 
time,  to  issue  commissions  of  array,  re- 
quiring certain  experienced  persons  to 
muster  and  array  tne*  inhabitants  of  the 
oounties  to  which    such  commissioners 
were  sent     They  were  directed  to  put 
into  military  order  those  who  were  ca- 
pable of  performing  military  service,  and 
to  distraiu  such  as  were  not  qualified  to 
lerve,  but  were  possessed  of  real  or  per- 
■onal  property,  to  fivnisb  armour  to  their 


more  vigorous  countrymen;  and  they 
were  to  erect  beacons  when  necessary. 
The  form  of  these  commissions,  alter 
much  complaint,  was  settled  by  statute, 
and  may  be  seen  at  leneth  in  the  Parlia- 
ment-rolls of  6  Hen.  IV.,  1403-4,  voL  iii. 
p.  527. 

In  the  sixteenth  century  these  com* 
missions  of  array  appear  to  have  generally 
given  place  to  commissions  of  lieutenancy, 
by  wmch  nearly  the  same  powers  as  those 
of  the  old  commissions  of  array  were  con- 
ferred on  certain  persons  as  standing  re- 
presentatives of  Uie  crown  for  keeping 
the  counties  for  which  they  were  ap- 
pointed in  military  order.  In  1545  a 
commission  ''de  arraiatione  et  capitaneo 

Senerali  contra  Francos "  issued  to  the 
uke  of  Norfolk,  constituting  him  the 
king's  lieutaiant,  and  captain-general  of 
all  captains,  vice-captains,  men-at-arms, 
armed  men,  archers,  and  all  others  re- 
tained or  to  be  retained  against  the 
French,  in  the  counties  of  Essex,  SufEblk, 
Norfolk,  Hertford,  Cambridge,  Hunting- 
don, Lincoln,  Rutland,  Warwick,  North- 
ampton, Leicester,  and  Bedford.  A  simi- 
lar commission  issued  to  the  duke  of  Suf- 
folk for  the  counties  of  Kent,  Sussex, 
Surrev,  Hants,  Wilts,  Berks,  Oxford, 
Middlesex,  Bucks,  Worcester,  and  Here- 
ford, and  London ;  and  to  John  Russell, 
knight,  Lord  Russell,  keeper  of  the  privy 
seal,  for  the  counties  of  Dorset,  Somerset, 
Devon,  Cornwall,  and  Gloucester.  (Ry- 
mer.) 

These  officers  are  however  spoken  of 
by  Camden,  in  the  reign  of  Elizabeth,  as 
extraordinary  magistrates,  constituted 
onl^  in  times  of  difficulty  and  danger, 
which  was  the  case  with  commissioners 
of  array,  as  appears  from  tie  recitals  in 
their  commission. 

The  right  of  the  crown  to  issue  com- 
missions of  lieutenancy  was  denied  by  the 
Long  Parliament,  and  this  question 
formed  the  proximate  cause  of  tLe  rup- 
ture between  Charles  I.  and  his  subjects. 
Upon  the  Restoration  the  right  of  the 
crown  to  issue  such  commissions  was  es- 
tablished by  a  declaratory  act,  14  Charles 
II.,  cap.  3. 

The  authorities  and  duties  of  the  lord- 
lieutenant  and  of  his  temporary  vice- 
lieutenants,  and  of  his  permanent  deputy- 
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lientenantB,  have  latterly  been  fixed  and 
regolated  by  the  militia  acts.  [Militia.] 

LORDS,  HOUSE  OF,  one  of  the  con- 
stituent parts  of  the  Parliament  of  the 
United  Kingdom.  [Parliament.]  The 
other  is  the  House  of  Commons. 

The  persons  who  sit  in  the  House  of 
Lords  are  the  Lords  Spiritnal  and  Lords 
Temporal. 

The  Lords  Spiritnal  are  the  two  arch- 
bishops and  twenty-four  bishops  of  the 
English  Church,  and  one  archbishop  and 
three  bishops  of  the  Irish  Church.  Be- 
fore the  Reformation,  when  the  monastic 
establishments  which  abounded  in  Eng- 
land were  suppressed,  the  superiors  of 
many  of  them,  under  the  names  of  abbots 
and  priors,  sat  as  Lords  Spiritual  in  this 
assembly.  In  those  times  the  Lords  Spi- 
ritual eauaUed,  if  they  did  not  outnumber, 
the  Loros  Temporal  who  sat  at  any  given 
time  in  Parliament;  though  now  they 
form  only  about  one-thirteenth  of  the 
persons  composing  this  assembly.  Six 
more  bishops  were  added  when  the  abbots 
and  priors  were  removed. 

The  Lords  Temporal  are  all  tiie  peers 
of  England,  being  of  full  age,  and  not  in- 
capacitated by  mental  imbecility ;  sixteen 
representative  peers  of  the  Scottish  peer- 
age, and  twen^-dght  representatives  of 
the  Irish  peeraffe.  The  number  of  the 
Scotch  and  Irish  representative  peers  is 
fixed ;  but  the  number  of  peers  of  Ensland 
by  the  acts  of  union  with  Scotland  and 
Ireland  in  17U7  and  1800  respectively,  is 
perpetually  varying,  and  depends  upon 
the  casualties  of  minorities,  and  on  the 
will  of  the  king,  who  can  make  any  man 
a  peer. 

The  component  parts  of  this  assembly 
may  be  thus  classified :— 1.  Persons  sitting 
there  in  respect  of  offices  held  by  them. 
Such  are  the  spiritual  lords  of  £ii^land. 
2.  Persons  who  sit  in  right  of  inheritance 
of  a  dignity  of  peerage.  3.  Persons  who 
have  been  created  peers.  4.  Hereditary 
peers  of  Scotland  (for  there  can  be  no 
creation  of  peers  of  that  part  of  the 
United  ELingdom)  elected  by  the  whole 
body  of  tiie  Scottish  peerage  to  represent 
tiiem  in  parliament,  at  the  beginning  of 
every  pu'liament  5.  Hereditary  or 
created  peers  of  Ireland,  elected  by  the 
whole  body  of  the  Irish  peenge ;  they  dt 


for  life,  and  vacandes  are  supplied  as 
they  occur.  And  6.  Spiritual  lords  of 
Ireland,  who  sit  in  turns  according  to  a 
cycle  established  by  3  Wm.  IV.  c.  37.  The 
great  body  of  the  house  however  consists 
of  hereditary  Lords  Temporal  of  England, 
under  the  several  denominations  of  dukes, 
marquesses,  earls,  viscounts,  and  barons. 
Each  of  the  individuals  of  these  ranks 
has  an  equal  vote  with  the  rest ;  but  they 
sit  in  the  house  in  classes,  and  according 
to  their  precedency. 

The  only  material  changes  which  have 
been  made  in  the  constitution  lof  this  as- 
sembly in  the  long  period  of  its  existence 
have  been:  1.  The  supposed  limitation  of 
the  right  of  all  holding  lands  in  chief  of 
the  crown  to  sit  therein,  by  King  Henry 
in.  after  the  battie  of  Evesham.  2.  The 
removal  from  it  of  representatives  of  the 
counties,  dties,  and  boroughs,  who  are 
supposed  to  have  formerly  sat  with  the 
lords,  and  the  pladng  them  in  a  distinct 
assembly,  called  the  House  of  Commons. 
3.  The  reduction  in  tiie  number  of  the 
Lords  Spiritual,  by  the  suppression  of  the 
monastic  establishments.  4.  The  intro- 
duction of  the  Scottish  representative 
peers.  And  5.  The  introduction  of  the 
Irish  bishops  and  the  Irish  representative 
peers. 

This  house  may  be  traced  to  the  very 
beginning  of  anything  like  an  English 
constitution.  It  is  in  fkct  the  magnum 
concilium  of  the  early  chronicles.  The 
bishops  are  sometimes  said  to  sit  there  in 
virtue  of  baronies  annexed  to  their  respec- 
tive offices ;  but  it  is  questionable  whether 
baronies  are  attached  to  the  bishoprics  of 
the  new  creation  by  Henry  VIII. ;  and  at 
best  it  is  but  a  legal  fiction,  it  being  evi- 
dent from  the  whole  course  of  history 
that  the  bishops  formed,  as  such,  a  con- 
stituent part  of  such  assemblies  in  the 
Saxon  times,  and  were,  as  such,  among 
the  chief  advisers  of  the  king.  One  <u 
the  last  acts  of  King  Charles  I.,  before 
he  finally  left  London  and  disconnected 
himself  from  the  Parliament,  was  to  g^ive 
the  royal  assent  to  a  bill  for  removing 
the  bishops  from  Parliament.  The 
bishops  were  restored  after  the  return  of 
Charles  II.,  1660. 

A  question  has  been  raised  whether,  as 
tlie  Lords  Spiritual  and  thft  Lords  Tern- 
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ponJftluagh  ottiiig  together,  form  two  I 
difidnetatotaof  itid  realm,  the  ooncnr- 
RDoeof  both  16  not  requisite  in  any  de- 
tenumtkm  of  thig  honse,  jnst  as  the  con- 
sent of  the  tvo  houses  of  Parliament  is 
neeaarj  to  every  determination  of  Par- 
lianent  Bot  it  is  now  nnderstood  that 
the  Lords  Spiritual  and  Lords  Temporal 
are  ooe  body,  whose  joiut  will  is  to  be 
coOected  by  the  gross  majority  of  voices; 
and  stitDtei  have  been  made  in  the  ab- 
sence of  all  the  Spiritual  Lords. 

The  HoDse  of  Lords  has  two  distinct 
fimctiooB:  the  legislatiye  and  the  judi- 
cial. 

In  its  legjslatiYe  character,  every  new 
law,  and  erery  change  in  the  existing 
law,  nmst  have  the  consent  of  a  majority 
of  this  hoQse,  aa  well  as  of  a  majority  of 
the  Hove  of  Commons. 

la  its  judicial  character,  it  is  a  court 
ftr  tbe,trial— I.  Of  criminal  eases  on  im- 
pcaefainent  by  the  House  of  Commons; 
2.  Of  peers  on  in^ctments  found  by  a 
gnodjory;  3.  For  the  hearing  and  de- 
termining of  appeals  from  decirions  of 
the  Goort  of  Chancery;  4.  For  the  hear- 
ing and  determining  of  appeals  on  writs 
of  eiTor  to  reverse  jiragments  in  the  Court 
ofKin^sfiench;  and  5.  In  hearing  and 
determimnff  appeals  from  the  supreme 
coorti  in  Ireland  and  Scotland.  The 
house  can  require  the  attendance  of  the 
jnd^  of  the  superior  courts  of  law,  to 
asnst  it  in  the  discharge  of  its  duties ; 
whidi  is  sometimes  done. 

A  few  points  in  which  the  House  of 
Lords  diners  from  the  lower  house  of 
Parhaaient  remain  to  be  noticed.  In  the 
chair  of  the  house  sits  the  lord  high 
chancellor  of  England.  When  the  king 
goes  to  Parliament  he  takes  the  throne  in 
the  House  of  Lords,  and  the  Commons 
aiesammoned  to  attend  him  there  to  re- 
eore  the  oommnnication  of  his  will  and 
pieasore.  The  royal  assent  to  bills,  whe- 
ther (pven  by  the  king  or  queen  in  per- 
nn,  w  fay  a  aommission  appointed  by  the 
long  or  queen,  is  given  in  the  House  of 
Lords.  All  Inlls  which  afiect  the  rights 
aadtUsnitics  of  the  peerage  must  origin- 
ate in  uiat  house.  The  members  of  the 
House  of  Lords  have  a  riffht  of  voting  on 
any  measure  before  the  House  by  proxy, 
hit  the  proxy  must  be  a  member  of  the 
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house :  and,  lastly,  they  have  the  privi- 
lege of  entering  on  the  journals  of  the 
house  their  dissent  from  any  measure 
which  has  received  the  sanction  of  the 
majoritv,  with  the  reasons  for  that  dis- 
sent This  is  called  their  protest  For 
further  information  see  Pabliament. 

LORDS  JUSTICES.  Our  kings  have 
been,  ever  since  the  Conquest,  in  the  habit 
of  appointing,  as  occasion  required,  one 
or  more  persons  to  act  for  a  time  as  their 
substitutes  in  the  supreme  government 
either  of  the  whole  kingdom  or  of  a  part 
of  it  When  William  I.  returned  to  Nor- 
mandy the  year  after  the  Conquest,  he  left 
his  half-brother  Odo,  Bishop  of  Bayeux, 
and  William  Fitsherbert,  to  be  Cvatodes 
Reg«i<t  or  guardians  of  the  realm,  during 
his  absence;  and  similar  appointments 
were  very  frequent  under  the  early  Nor- 
man and  Plantagenet  kings.  There  is  a 
commission  of  a  Custos  Segni  in  Kymer 
of  the  rdsn  of  John.  One  by  Edward 
I.  to  the  &rl  of  Pembroke  describes  the 
powers  of  the  office  in  terms  which  imply 
that  it  had  long  been  familiar,  as  ex- 
tending over  all  those  things  which  per- 
tain to  the  said  custody  (avae  ad  dictam 
auiodiam  pertinent) ;  and  the  same  words 
are  common  in  subsequent  commissions. 
And  down  to  the  present  time  similar 
officers  have  been  appointed  under  various 
names,  and  with  more  or  less  extensive 
powers  according  to  circumstances.  Pro- 
tector, lieutenant,  or  locum  tenens,  regent, 
have  been  among  the  other  names  by 
which  they  have  been  known.  Kegents 
and  councils  of  regency,  during  the 
nonagje  of  the  king  or  queen,  have  been 
sometimes  named  by  the  preceding  pos- 
sessor of  the  crown  ;  but  in  modern 
times  such  arrangements  have  been 
usually  made  by  statute.  Coke  remarks 
(4  Ingt,  58)  that  the  methods  of  appointing 
a  guardian  or  regent  have  been  so  va- 
rious, that  *'the  surest  way  is  to  have 
him  made  bv  authority  of  the  great 
council  in  parliament" 

The  most  fomiliar  case  of  the  appoint- 
ment by  the  crown  of  a  representative  to 
exercise  the  supreme  executive  power, 
not  in  a  colony  or  dependency,  is  that  oi 
the  appointment  of  a  governor  for  Ire- 
land, who  has  commonly  borne  the  name 
of  the  Lord  Lieutenant  or  the  Lord  De- 
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pDty ;  or  of  a  council  of  government 
composed  of  Lords  Justices. 

The  governor-general  of  Ireland  under 
the  crown  has  been  styled  at  different 
times  Custos  (keeper  or  guardian),  ius- 
ticiary,  warden,  procurator,  seneschal, 
constable,  justice,  deputy,  and  lieutenant 
Viceroy  is  a  popular  name  of  modem 
introduction.  Formerly,  upon  the  avoid- 
ance of  the  king's  lieutenant  for  Ireland 
by  death  or  otherwise,  the  privy  council 
there  was  authorised  to  elect  a  successor, 
with  the  restriction  that  he  should  be  an 
Englishman  and  no  spiritual  person,  who 
held  office  till  the  king  appointed  another. 
The  ancient  powers  of  this  officer  were 
almost  regal ;  he  performed  every  act  of 
government  without  any  previous  com- 
munication with  England ;  and  when  he 
left  the  country  he  even  appointed  his 
own  deputy.  From  about  the  time  of 
tlie  Revolution,  however,  till  after  the 
commencement  of  the  reign  of  George 
III.,  the  lord-lieutenant  resided  very 
little  in  Ireland ;  in  several  instances  the 
person  appointed  to  the  office  never  went 
over;  in  other  cases  he  went  over  once 
in  two  years  to  hold  the  session  of  pai^ 
liament;  and  the  government  was  very 
often  left  in  the  hands  of  lords  justices, 
without  a  lord-lieutenant  at  all.  In  mo- 
dem times  the  appointment  of  lords  jus- 
tices for  Ireland  has  only  taken  place  on 
the  occasional  absences  of  the  lord-lieu- 
tenant, and  during  the  interval  which  has 
sometimes  occurred  between  the  demise 
of  one  lord-lieutenant  and  the  appoint- 
ment of  another.  The  lords  justices  have 
usually  been  the  lord  primate,  the  lord 
chancellor,  and  the  commander  of  the 
forces. 

In  England  lords  justices  and  regencies 
have  been  repeatedly  appointed  since  the 
Revolution,  on  occasion  of  the  king  going 
abroad ;  and  the  appointment  has  usually, 
if  not  always,  been  made  by  royal  letters 
patent  under  the  great  seal,  in  the  same 
manner  as  the  lord-lieutenants  or  lords 
justices  of  Ireland  have  always  been  ap- 
pointed. In  some  cases,  however,  the  aid 
of  parliament  has  been  called  in  for  cer- 
tain purposes.  When  King  William 
went  over  to  Ireland,  in  1689,  he  of  his 
own  authority  appointed  the  administra- 
tion of  the  government  to  be  in  the  hands 


of  the  queen  during  his  absence  out  of 
the  kingdom,  not,  however,  we  suppose, 
by  letters  patent,  but  merely  by  declara- 
tion at  the  council-table ;  and  at  the  same 
time  an  act  of  parliament  was  passed, 
1  &  2  Wm.  and  Mary,  sess.  2,  in  the  pre- 
amble of  which  that  declaration  of  his 
majesty's  pleasure  was  recited,  and  it 
was  enacted,  that  whensoever  and  as 
often  as  his  majesty  should  be  absent  out 
of  this  realm  of  England,  it  should  and 
mieht  be  lawful  for  the  queen  to  exercise 
ana  administer  the  regal  power  and  go- 
vemment  in  the  names  of  both  their 
majesties,  for  such  time  only,  during 
their  joint  lives,  as  his  majesty  should  be 
absent  This  act  was  considered  to  be 
necessary  or  expedient,  in  consequence  of 
the  peculiar  circumstances  in  which  the 
queen  was  placed  by  the  Act  of  Settle- 
ment, which  had  dedared  that  the  entire, 
perfect,  and  fiill  exercise  of  the  regal 
power  and  government  should  be  only 
in  and  executed  by  his  majesty  in  the 
names  of  both  their  majesties  daring  their 
joint  lives.  It  was  at  the  same  time  pro- 
vided, **That  as  often  as  his  majesty 
shall  return  into  this  kingdom  of  Eng- 
land, the  sole  administration  of  the  regal 
power  and  government  thereof,  and  all 
the  dominions,  territories,  and  plantations 
thereunto  belonging  or  annexed,  shall  be 
iu  his  majesty  only,  as  if  this  act  had 
never  been  made.  After  the  Queen's 
death  lords  justices  were  repeatedly  ap- 
pointed by  King  William,  on  occasion  of 
liis  going  abroad,  under  the  great  seal, 
namely,  5th  Maj,  le^H;  May,  1696; 
22nd  April,  1697 ;  16th  July,  1698  ;  and 
31st  May,  1699. 

One  of  the  provisions  of  the  statute  of 
12  8c  13  Wm.  IIL  (passed  in  1700)  for 
settling  the  succession  in  the  House  of 
Hanover,  was,  "  That  no  person  who 
shall  hereafter  come  to  the  possession  of 
this  crown  shall  go  out  of  the  dominions 
of  England,  Scotland,  or  Ireland,  without 
consent  of  parliament**  This  clause,  how- 
ever, was  repealed  in  1716,  by  1  Geo.  I. 
Stat  2,  c  51.  The  repealing  act  was 
passed  to  gratify  the  king,  whose  "impa- 
tience to  visit  his  German  dominions," 
says  Coxe  in  his  *  Life  of  Walpole,*  i.  77, 
"  now  became  so  ^reat  as  totally  to  over- 
come every  restramtof  pmdence  and  sag- 
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gestion  of  propriety,  and  imperiously  to 
demand  iDdnlfence/'  "The  ministry/' 
oontinaes  the  historian,  **  were  consider- 
ably embarrassed  on  this  occasion;  and 
dzev  up  a  strong  remonstrance,  repre- 
senting the  inconyenience  which  would 
result  &om  the  projected  journey.  The 
remonstrance,  however,  not  ooly  failed 
of  success,  knit  so  far  exasperated  the 
king,  that  he  declared  he  would  not  en- 
dure a  longer  confinement  in  this  king- 
dom.'* It  was  thought  more  respectful 
to  his  majesty  to  obtain  a  repeal  of  the 
restraining  clause  at  once,  than  to  ask 
parliament  merely  for  the  leave  of  ab- 
sence ;  and  the  bill  passed  through  all  its 
stages  in  both  Houses  without  a  dissent- 
ing voice,  the  Tories  being  fiivourably 
disposed  to  the  principle,  and  the  Whigs 
averse  or  frightened  to  offend  the  king. 
HJa  majesty,  who  was  at  variance  with 
his  eldest  son,  now  interposed  another  dif- 
ficulty, refu^^  to  intrust  the  govern- 
ment during  his  absence  to  the  prince, 
without  joining  other  persons  with  him 
in  the  commission,  and  also  limiting  his 
anthority  by  the  most  rigorous  restrio- 
tioosL  Upon  this  point,  however,  he 
yielded  at  last  to  the  representations  of 
the  ministers,  who  concluded  a  long  ex- 
position of  reasons  against  his  leaving  the 
kingdom  at  all  at  that  crisis  by  stating 
thai,  **  upon  a  careful  perusal  of  the  pre- 
cedents, finding  no  instance  of  persons 
being  joined  in  commission  with  the 
Prince  of  Wales,"  in  the  appointment  of 
a  regency,  "and  fisw,  if  any,  restrictions 
upon  such  commissions,"  they  were  of 
opinion  that  the  constant  tenor  of  ancient 
practice  could  not  convenientiy  be  receded 
froni.  (See  the  paper  in  Coxe,  ii.  51-54.) 
Upon  this  the  kmg  submitted  to  give  the 
prince  the  sole  direction  of  afiOurs ;  "  yet," 
says  Coxe,  quoting  from  the  work  called 
'The  Political  State  of  Great  Britain,' 
**  he  appointed  him  Guardicui  cf  the  Realm 
and  JAeutenantj  an  office  unknown  in 
England  ^ce  it  was  enjoyed  by  Edward 
the  Black  Prince."  In  point  of  fiict  the 
title  given  to  the  prince  in  the  original 
Latin  commission  was  Custos  Regni  nostri 
et  locum  temens,  which  were  the  same 
words  that  had  been  commonly  used  in 
all  such  commissions  down  to  the  reign 
oC  Henry  V III^  with  this  difference  only, 


that  one  of  the  two  titles  (more  frequentiy 
Custos  regni)  was  alone  employed.  The 
earliest  use  of  the  term  regent  appears  to 
have  been  in  the  commission  from  Henry 
VI II.  to  Queen  Katherine  Parr,  when  he 
went  over  to  Boulogne  in  1544,  in  which 
she  is  stated  Rectrix  et  Gubematrix  regni 
nostri.  Queen  Mary,  the  wife  of  William 
111.,  whose  case  is  the  next  that  occurs, 
seems,  as  already  stated,  to  have  had  no 
commission ;  and,  being  queen  regnant  in 
her  own  right,  she  was  not  even  popularly 
styled  regent 

When  George  I.  went  abroad  the  next 
time,  in  May,  1719,  he  intrusted  the  go- 
vernment during  his  absence  not  to  a 
regent,  or  any  single  person,  but  to  thir- 
teen lords  justices,  namely,  the  Arch- 
bishop of  danterbury  and  the  principal 
officers  of  state.  A  translation  of  the 
commission  issued  on  this  occasion,  or 
rather,  of  the  warrant  to  the  attorney- 
general  to  prepare  the  commission,  has 
been  printed  in  the  report  of  a  commit- 
tee of  the  House  of  Commons  which  sat 
in  December,  1788,  and  affords  us  pro- 
bably the  most  complete  information  to 
be  found,  in  a  printed  form,  on  the  sub- 
ject of  the  present  article.  The  commit- 
tee state  that  the^  had  found  no  entry  of 
any  earlier  commission,  except  of  the  one 
issued  in  1695,  and  that  that  was  nearly 
the  same  with  this  of  1719,  which  appears 
to  have  been  also  closely  followed  in 
others  snbsequentiy  issued.  The  com- 
mission begins  by  reciting  that  his  ma- 
jesty had  "determined,  for  divers  weighty 
reasons,  speedily  to  go  in  person  beyond 
the  seas."  The  persons  commissioned 
are  appointed  to  be  **  our  guardians  and 
justices  {Justiciarii  must  be  the  Latin 
term)  of  our  said  kingdom  of  Great  Bri- 
tain, and  our  lieutenants  in  the  same, 
during  our  absence  out  of  our  said  king- 
dom, or  till  further  signification  of  our 
pleasure ;"  and  they  are  authorized,  four 
being  made  a  quorum,  "to  execute  the 
office  and  place  of  guardians,  &C.,  and  to 
order,  do,  and  perform  all  and  ever^  act 
and  acts  of  government  and  administrar 
tion  of  government,  and  all  other  matters 
and  things  whatsoever,  which,  by  virtue 
or  by  reason  of  the  aforesaid  office  or 
place,  have  been  usual,  or  may  be  lawful- 
ly ordered,  done,  or  performed."  Power 
t2 
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is  afterwards  specially  siyen  to  keep  the 
king's  peace,  to  cause  ute  lavs  and  cns- 
toms  of  the  kiDgdom  to  be  specially  ob- 
served by  all,  to  punish  criminals  and 
offenders,  to  hold  the  parliament  then 
existing,  and  to  continue,  prorogue,  and 
dissolve  it,  and  likewise  to  summon  and 
hold  another  parliament  and  other  parlia- 
ments, and  the  same  to  continue,  pro- 
rogue, and  dissolve;  also  to  direct  and 
^nnt  authority  to  the  lieutenant,  or  jus- 
tices and  general  govemors,  of  the  king- 
dom of  Ireland  tor  the  time  being,  to 
summon,  hold,  proro^e,  aud  dissolve  the 
parliament  and  parliaments  in  the  said 
kingdom,  and  likewise  to  prepare  and 
transmit  the  bills  which  may  be  proposed 
to  be  enacted  in  such  parliaments,  accord- 
ing to  the  laws  and  statutes  of  the  king^ 
dom  of  Ireland ;  to  summon  and  hold  the 
Privy  Council,  and  to  appoint  committees 
of  tfa«  same ;  with  the  advice  of  the  Privy 
Council,  to  issue  proclamations,  **  and  to 
do  and  perform  i^l  other  things  whic^ 
have  been  usually  done,  or  may  be  done, 
by  us,  by  or  with  the  advice  of  Uie  same  f ' 
to  appoint  and  authorize  persons  to  treat 
with  the  ambassadors,  commissaries,  and 
ministers  of  emperors,  kings,  princes,  re- 
publics, or  states,  and  to  make  and  con- 
clude treaties,  conventions,  and  leagues 
thereupon ;  to  confer,  ^nt,  and  present 
to  all  benefices,  dignities,  and  ecclesias- 
tical promotions,  where  the  presentation 
is  in  the  crown ;  to  issue  commands,  au- 
thorities, orders,  and  warrants,  under  the 
privy  seal  or  otherwise,  to  the  treasurer, 
or  commissioners  of  tiie  treasury,  and 
other  officers,  for  and  concerning  tiie  col- 
lection, levving,  application,  payment,  and 
disposal  of  the  royal  treasure  and  re- 
Tenue ;  to  command  the  army ;  to  sup- 
press invasions  and  insurrections ;  to  ex- 
ecute and  employ  martial  law  in  time  of 
war,  if  that  snould  happen ;  in  like  man- 
ner to  command  and  employ  the  naval 
foroes  of  the  kingdom ;  to  appoint  to  and 
discharge  from  all  offices  at  the  disposal 
of  the  crown ;  to  grant  pardons  for  high 
treason  and  ail  other  crimes  and  offences ; 
and,  finally,  to  do  all  these  things  in  Ire- 
land as  well  as  in  Great  Britain. 

This  enumeration's  probably  the  most 

^nthentic  compendium  that  has  been  pub- 

"•ed  of  the  powers  of  government  ordi- 


narily exercised  by  the  crown.  It  does 
not,  however,  profess  to  be  an  enumera- 
tion of  all  the  powers  readent  in  the 
crown ;  and  it  will  be  especially  ob- 
served, that  (besides,  perhaps,  some  ap- 
pertaining to  the  office  of  supreme  head 
of  the  church)  the  power  of  creating  peers 
and  conferring  honours  is  not  made  over 
to  the  lords  justices.  That  is  a  power 
which,  we  believe,  never  has  been  dele- 
gated, or  attempted  to  be  delegated,  if  we 
except  only  the  case  of  the  patent  mnted 
by  Charles  I.,  in  1644,  to  Lord  Herbert 
(better  known  as  the  Earl  of  Glamor- 
gan), which,  after  the  Restoration,  he  was 
compelled  to  rengn  by  the  interference  of 
the  House  of  Loros. 

The  Lords  Justices  are  further  required 
in  the  commission  of  1719,  in  the  execu- 
tion of  their  powers,  punctually  to  observe 
his  majesty's  will  and  pleasure,  as  it 
miffht  be  from  time  to  time  more  clearly 
ana  distinctiy  expressed  in  instmctioos 
sisned  by  the  royal  hand ;  and  the  am- 
mission  was  accompanied  by  a  set  of  in- 
structions, also  printed  in  the  Report  of 
the  Committee  of  1788,  and  stated  to  be 
nearly  the  same  that  had  been  issued,  as 
far  as  was  known,  on  similar  occasions 
before  and  since.  The  rules  prescribed 
are  twenty-one  in  number,  the  most  im- 
portant thmgs  directed  in  which  are,  that 
no  livinss  or  benefices  in  the  gift  of  the 
crown  which  may  become  vacant  shall  be 
disposed  of  without  his  majesty's  direc- 
tions as  to  the  persons,  to  be  signified 
from  beyond  the  seas  under  the  sign 
manual;  that  no  orders  or  directions 
concerning  the  dispomtion  of  money  at 
the  treasury  shall  be  given  before  his 
majesty's  pleasure  shall  have  been  signi- 
fied thereupon ;  and  that  there  must  be 
no  Zeroise  of  the  power  of  dissolving  the 
parliament,  or  calling  a  new  one,  without 
special  signification  of  the  royal  pleasure. 
The  same  restriction  is  put  upon  the  ex- 
ercise of  the  power  of  pardoning,  and 
some  of  the  other  powers.  In  case,  how- 
ever, they  should  hold  it  necessary  or  ex- 
pedient for  the  public  service,  the  Lords 
Justices  are  authorized  to  fill  offices  im- 
mediately, and  also  to  reprieve  criminals ; 
and  they  are  permitted  to  continue  the 
existing  parliament  by  short  proroga- 
tions, until  they  should  be  otherwise  di- 
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rected  under  the  roTal  sign  manna],  and 
to  summon  the  privy  council  to  meet  as 
often  as  they  shall  see  occasion. 

Tbe  i^oremment  was  in  the  same 
manner  intrusted  by  George  I.  to  Lords 
Jostioes  when  he  again  went  abroad  in 
1720^  1723, 1725,  and  1 727.  It  is  strange 
that  the  Report  of  1788  should  notice 
only  the  second  of  the  several  regencies  of 
Qoeen  Caroline,  in  the  earlier  portion  of 
the  reign  of  George  II.  Her  majesty  so 
long  as  she  lived  was  always  intrusted 
with  the  administration  of  the  govern- 
ment wbeu  the  king  went  abroad ;  which 
he  did  in  1729,  in  1732,  in  1735,  and  in 
1736.  An  act,  the  2  Geo.  II.  chap.  27, 
was  passed  in  1729,  "To  enable  her  ma- 
JKtj  to  be  regent  of  this  kingdom,  during 
his  nujesty's  absence,  without  taking  the 
oaths  f  00  the  15th  of  May  thereafter, 
tceording  to  Salmon's  *  CJhronological 
Historiao,'  a  commission  passed  the  great 
•eal  oonstitatin^  her  guardian  and  lien- 
tenant  of  the  kingdom  during  the  king^s 
absence;  and  the  same  authority  states 
her  to  have  been  appointed  guardian  in 
1732,  and  regoit  od  the  two  other  occa- 
fioos.  According  to  the  Report  of  the 
committee  of  1788,  a  patent,  with  the 
like  powers  as  that  issued  to  the  Prince 
of  Wales  in  1716,  passed  in  1732,  ap- 
pobting  Queen  Caroline  guardian  and 
lieatemmt  of  the  kingdom  in  the  king's 
afaseooe:  Most  probably  all  the  four 
sppoistmentB  were  made  in  the  same 
loxaoer  and  in  ihe  same  terms.  After 
tibe  death  of  Queen  Caroline,  the  govern- 
ment was  always  left  during  this  reign  in 
the  hands  of  Lords  Justices  when  the 
king  went  abroad;  as  he  did  in  1740, 
1741, 1743*  1745,  1748,  1750,  1752,  and 
1755.  On  all  these  occasions  the  oom- 
misaoDs  and  the  accompanying  instruc- 
tioDs  were  nearly  the  same  with  those 
i«]fidml719. 

George  III.  daring  his  long  reign  never 
left  England.  When  George  IV.  went  to 
Hanover  m  September,  1821,  nineteen 
goardians  and  Lords  Justices  were  ap- 
pointed, the  Duke  of  York  being  the  first 
in  an  important  article  which  appeared  in 
the  *  Momina;  Chronide '  for  August  1 1th, 
1 845,  the  writer,  after  stating  that  Lord  El- 
don  oonddered  it  indispensably  necessary 
that  Lords  Jostioes  sboold  be  appointed 


on  that  occasion,  adds  :-^**  One  good  effect 
arose  from  their  appointment,  that  the 
Lords  Justices  during  his  (the  king's)  ab- 
sence signed  an  immense  number  of  mili- 
tary commissions  and  other  documents, 
which  had  been  accumulating  since  his 
accession  to  the  throne."  This  writer 
contends  that  *'  the  royal  authority  of  an 
English  monarch  cannot  be  personally 
exercised  in  a  foreign  country."  **We 
take  it,"  he  adds,  **to  be  quite  dear,  that 
a  patent  sealed  with  the  great  seal  in  a 
foreign  country  would  be  void.  To  guard 
against  any  such  irregularity,  the  law  re^ 
quires  that  the  patent  shall  state  the  place 
where  it  is  signed  and  sealed  as  apud 
Westmonasterium" 

Nevertheless,  no  provision  such  as  had 
been  customary  on  such  occasions  was 
made  for  the  ezerdse  of  the  royal  au- 
thority, either  when  her  present  majesty 
made  her  short  excursion  to  the  French 
coast  in  1843,  or  when  she  made  her  late 
more  extended  visit  to  Grermany  (in  Au- 
gust and  September,  1845).  On  the  latter 
occasion  the  subject  was  brought  forward 
in  the  House  of  Lords  by  Lord  Campbell, 
who,  on  the  7th  of  August  (two  days  be- 
fore the  prorogation  of  Parliament),  after 
stating  at  some  length  the  course  which 
he  maintained  had  been  uniformly  taken 
down  to  the  year  1843,  asked  if  itvras  the 
intention  that  Lords  Justices  should  be  now 
appdnted?  The  lord  chancellor,  how- 
ever, replied  that  the  government  had  no 
such  intentioa  "  On  the  occasion  of  her 
majesty  yisiting  the  king  of  the  French," 
his  lordship  is  reported  to  have  said,  **  the 
then  law  officers  of  the  crown,  the  present 
lord  chief  baron  and  the  late  Sir  William 
FoUett,  had  been  consulted.  .  .  .  And 
after  mature  deliberation,  these  learned 
persons  gave  it  as  tiidr  dedded  opinion 
that  it  was  not  at  all  necessary  in  point  of 
law  that  such  an  appdntment  should  take 
place.  .  .  .  In  the  present  instance  also^ 
the  law-officers  of  the  crown  had  been 
consulted  as  to  whether  it  was  necessary 
in  point  of  law  for  her  majesty  to  appdnt 
a  regency  during  her  absence,  and  their 
reply  was,  that  it  was  in  no  degree  ne- 
cessary ;  an  opinion  in  which  he  entirely 
concurred."  Both  the  speech  with  which 
Lord  Campbell  prefiiced  his  question, 
and  the  subsequent  artide  in  the  *  Mom- 
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ing  Chronicle/  well  deaerve  to  be  con- 
sulted. 

It  ought  to  be  mentioned  that  the  seven 
persons  appointed  in  1705  by  the  4  &  5 
Ann.  chap.  8,  and  acain  in  1 707,  by  the 
6  Ann.  chap.  7,  to  administer  the  goyern- 
roent  along  with  other  persons  whom  the 
new  king  or  queen  should,  have  named, 
in  case  of  his  or  her  absence  at  the  time 
from  the  kingdom,  are  styled  Lords  Jus- 
tices in  the  act,  although  called  regents 
by  Burnet,  and  in  the  common  accounts. 
These  Lords  Justices  (twenty-six  in  all), 
who  actually  came  into  office  on  the  death 
of  Queen  Anne,  1st  August.  1714,  and  con- 
tinued till  the  arrival  of  the  king  on  the 
1 8th  of  September,  enjoyed  more  exten- 
sive powers  than  any  others  that  have 
been  appointed  at  least  in  modem  times. 
They  were  authorized,  in  the  name  of  the 
successor,  and  in  his  or  her  stead,  to  use, 
exercise,  and  execute  all  powers,  autho- 
rities, matters,  and  acts  of  government, 
and  administration  of  government,  in  as 
full  and  ample  manner  as  such  next  suc- 
cessor could  use  or  execute  the  same  if  she 
or  he  were  present  in  person  within  this 
kingdom  of  Great  Britiun,"  until  such 
successor  should  arrive,  or  otherwise  de- 
termine their  authority.  The  only  re- 
strictions laid  upon  them  were,  that  they 
were  not,  without  direction  from  the 
**  queen  or  king,'*  to  dissolve  the  parlia- 
ment ;  and  that  they  would  subject  them- 
selves to  the  pains  of  high  treason  if 
they  gave  the  royal  assent  to  any  bill 
or  bills  for  repealing  or  altering  the 
Act  of  Uniformity,  or  the  Act  for  the 
Establishment  and  Maintenance  of  the 
Presbyterian  Chnroh  Government  in 
Scotland. 

We  are  not  aware  that  these  facts  have 
ever  l)efore  been  put  together.  The  most 
important  of  them  have  been  derived  from 
the  Report  of  the  Committee  appointed 
by  the  House  of  Commons  in  1 788,  **  to 
examine  and  report  precedents  of  such 
proceedings  as  may  have  been  had  in  the 
case  of  the  personal  exeroise  of  the  royal 
authority  being  prevented  or  interrupted 
by  infancy,  sickness,  infirmity,  or  otner- 
wise,'*  which  is  printed  in  the  Journals  of 
the  House,  vol.  xliv.  pp.  11-42.  See  also, 
besides  the  other  sources  that  have  been 
already  referred  to,  an  article  "  On  the 


Regency  Question,"  in  the  Edinburgh 
Review,  No.  xxxv.(for  May,  1811),  pp. 
46-8U.  And  some  particulars  may  be 
gleaned  from  the  accounts  of  the  proceed- 
ings in  the  two  Houses  of  Parliament  on 
occasion  of  the  King's  illness  in  1 788,  as 
reported  in  the  *  Parliamentary  History,' 
vol.  xxvii.  pp.  653-1297  ;  and  from  Ae 
discussions  on  the  Regency  Bill  from  the 
beginning  of  November,  1810,  to  the  mid- 
dle of  February ,  1811,  which  nearly  fill  the 
18th  volume  of  the  '  Parliamentarr  De- 
bates.' One  of  the  speeches  which  at- 
tracted most  attention  on  the  latter  occa- 
sion for  its  argument  and  research  was 
afterwards  published  in  an  anthentic 
form;  that  oelivered  on  the  Slst  of  De- 
cember, 1810,  by  John  Leach,  Esq.  (af- 
terwards Vice-Chancellor). 
LORDS  OF  PARLIAMENT.  [Lorm, 

HOUHE  OP.] 

LORDSHIP.    [Leet.] 

LOTTERIES  have  been  encoura^ 
by  some  states  for  the  purpose  of  raising 
a  revenue.  The  general  plan  has  been 
for  the  government  to  sell  a  certain  num- 
ber of  tickets  or  chances,  and  to  distribute 
by  lot  a  part  of  the  money  thus  collected 
among  a  comparatively  small  number  of 
the  purchasers.  Lotteries  are  pmes  of 
chance,  the  aggregate  number  of  plarers 
in  which  are  sure  to  lose  a  part  m  lu^r 
venture.  During  the  period  in  which  the 
English  state  lotteries  were  carried  on  by 
act  of  parliament,  it  was  the  plan  to  dis- 
tribute in  prizes  of  different  ma^itndes 
an  amount  equal  to  102.  for  each  ticket  or 
chance  that  was  issued,  and  the  profit  to 
the  state  consisted  of  the  sum  beyond  that 
rate  which  contractors  wer«  willbg  to 
give  for  the  privilege  of  selling  to  the 
public  the  tickets  or  shares  of  tickets, 
which  for  that  purpose  they  might  divide 
into  halves,  quarters,  eighths,  and  nx- 
teenths  of  tickets.  The  price  paid  by;  the 
contractors  for  this  privilege  varied  with 
circumstances,  but  was  usually  about  six 
or  seven  pounds  per  ticket  beyond  the 
amount  repaid  in  prizes,  while  the  price 
charged  by  the  contractors  to  the  public 
was  generally  four  or  five  ponnos  per 
ticket  beyond  that  paid  to  the  govern- 
ment; and  more  than  this  rateof  ^vance 
was  always  reciuired  when  the  tickets 
were  divided   into  shares,  the  smaller 


LOTTERIES. 


[279] 


LOTTERIES. 


shares  beiug  charged  more  in  proportioD 
than  the  larger. 

The  earliest  English  lottery  of  which 
there  is  any  recora  was  in  1569,  when 
40,000  chaooes  were  sold  at  ten  shillings 
each :  the  prizes  consisted  of  articles  of 
pbte.  and  the  profit  was  employed  for  the 
repair  of  certain  harbours.  In  the  coarse 
of  the  following  century  the  spirit  of 
gambling  appears  to  have  materially  in- 
creased in  this  direction,  for  private  lot- 
teries were,  early  in  the  reign  of  Queen 
Anne,  suppressed  **  as  public  nuisanoes." 
In  the  early  period  of  the  history  of  the 
National  Debt  of  Enghmd,  it  was  usual 
to  pay  the  prizes  in  the  state  lotteries  in 
the  form  of  terminable  annuities.  In 
1694  a  loan  of  a  million  was  raised  by 
the  sale  of  lottery  tickets  at  10/.  per  ticket, 
the  prises  in  which  were  funded  at  the 
rate  of  14  per  cent  for  sixteen  years  cer- 
tain. In  1746  a  loan  of  three  millions 
was  raised  on  4  per  cent  annuities,  and  a 
lottery  of  .'>0,000  tickets  at  10/.  each ;  and 
m  thie  following  year  one  million  was 
raised  by  the  sale  of  100,000  tickets,  the 
prizes  m  which  were  funded  in  perpetual 
annuities  at  the  rate  of  4  per  cent  per 
annom.  Probablv  the  last  occasion  on 
which  the  taste  for  gambling  was  thus 
enooaraged  was  in  1780,  when  every  sub- 
scriber of  1000/.  towards  a  loan  of  twelve 
millions  at  4  per  cent  received  a  bonus 
of  four  lottery  tickets,  the  value  of  each 
of  which  was  10/. 

In  1778  an  act  was  passed  obliging 
every  person  who  kept  a  lottery-office  to 
take  out  a  yearly  licence,  and  to  pay  50/. 
for  the  same,  a  measure  whi(;h  reduced 
the  number  of  lottery-offices  from  400 
to  51. 

By  limiting  the  subdivision,  of  chances 
to  tM  sixteenSi  of  a  ticket  as  the  minimum, 
it  was  intended  to  prevent  the  labouring 
population  from  risking  their  earnings, 
but  tins  limitation  was  extensively  and 
easily  evaded  by  means  which  aggravated 
the  evil,  the  keepers  of  these  STegal  of- 
fices (conuncnly  known  as  **  littie  goes") 
and  insurance  offices  requiring  extra 
profits  to  cover  the  chances  of  detection 
and  punishment  All  the  efforts  of  the 
police  were  ineffectual  for  the  suppression 
of  these  illegal  proceedings,  and  for  many 
years  a  growing  repugDance  was  in  con- 


sequence manifested  in  parliament  to  this 
method  of  raising  any  part  of  the  public 
revenue.  At  length,  in  1823,  the  last  act 
that  was  sanctioned  by  parliament  for  the 
sale  of  lotterv  tickets  contained  provisions 
t^T  putting  down  all  private  lotteries,  and 
for  rendering  illegal  the  sale,  in  this 
kingdom,  of  all  tickets  or  shares  of  tickets 
in  any  foreign  lottery,  which  latter  pro- 
vision is,  to  this  day,  extensively  evaded. 
The  system  of  state  lotteries  was  very 
long  carried  on  by  the  French  govern- 
ment, and  was  the  cause  of  still  greater 
demoraliQition  than  in  England.  State 
lotteries  have  been  abolished  in  France. 

The  Hamburg  lottery,  which  is  still 
continued,  is  established  upon  a  fairer 
principle  than  was  adopted  in  France  or 
England.  The  whole  money  for  which 
the  tickets  are  sold  is  distributed  among 
the  buyers,  except  a  deduction  of  10  per 
cent  which  is  made  from  the  amount  of 
the  prizes  at  the  time  of  their  payment 

Lotteries  have  been  very  common  in  the 
United  States,  and  have  been  sanctioned 
by  the  several  states,  not  so  much  as  a 
means  of  raising  money  for  state  pur- 
poses, as  with  the  view  of  encouraging,  as 
they  supposed,  many  useful  objects  which 
could  only  be  effected  by  raising  at  once 
a  large  sum  of  money,  such  as  canals,  the 
establibhment  of  schools,  and  even  the 
publication  of  a  book.  The  numerous 
frauds  practised  in  lottery  schemes  in  the 
United  States  have  perhaps  done  more  to 
open  the  eves  of  the  people  to  the  mischief 
resulting  from  them  than  any  investiga- 
tion into  the  true  principles  of  lotteries. 
A  distinguished  American  lawyer,  who 
figured  in  the  New  York  State  Conven- 
tion above  thirty  years  ago,  declared  that 
though  "  he  was  no  friend  to  lotteries,  he 
could  not  admit  they  were  per  se  criminal 
or  immoral,  when  aothorizied  by  law.  If 
they  were  nuisances,  it  was  in  the  manner 
in  which  they  were  managed.  In  Eng- 
land, if  not  in  France,  there  were  lotteries 
annually  instituted  by  government,  and 
it  was  considered  a  fair  way  to  reach  the 
pockets  of  misers  and  persons  disposed  to 
dissipate  their  funds.  The  American 
Congress  of  1776  instituted  a  national 
lottery,  and  perhaps  no  body  of  men  ever 
surpassed  them  in  mtelligence  and  virtue." 
These  remarks  are  merely  quoted  in  ordar 


LUNACY. 


[  280  ] 


LUNACY. 


to  show  what  a  man  of  Ugh  character  in 
America  for  integrity  and  knowledge 
thought  of  lotteries.  The  opinions  which 
he  expressed  were  at  that  time  shared  by 
a  great  nomber,  and  lotteries  are  still 
common  in  the  United  States,  as  the  ad- 
▼ertisements  in  their  papers  show. 

The  lotteries  called  Art-Unions,  which 
are  common  in  Germany,  were  very  pre- 
▼alent  in  England  in  1844.  The  Art- 
Union  of  London,  which  was  established 
in  1837,  reoeiTcd  sabscriptions  to  the 
amount  of  484/.,  bat  in  1844  the  amonnt 
received  was  14,848/.  Each  member  sub- 
scribed 21s.,  and  tiie  committee  of  ma- 
nagement set  anart  a  portion  of  the 
aggregate  sum  subscribed  for  the  purpose 
of  engraving  some  work  of  art,  a  copy  of 
which  was  given  to  each  subscriber;  but 
by  far  the  greater  portion  of  the  sum  sub- 
scribed was  appropriated  to  the  purchase 
of  pictures  ranging  in  value  from  10/.  to 
400/.,  and  on  a  certain  day  these  pictures 
were  distributed  as  prizes  amonj^t  the 
subscribers,  by  a  process  resembling  the 
drawing  of  a  lottery.  As  lotteries  had 
been  put  down  by  act  of  parliament,  these 
Art-Unions  were  in  reality  illegal,  and  in 
cousequenoe  of  a  notice  issued  by  the  go- 
vernment in  April,  1844,  their  operations 
were  suspended  for  some  time,  and  a  par- 
liamentary committee  was  appointed  to 
inouire  if  they  could  not  be  placed  on  a 
safe  basis,  and  rendered  subserrient  to  the 
improvement  of  art  A  short  act  was 
passed  to  indemnify  the  managers  for  the 
penalties  which  they  might  be  considered 
to  have  incurred,  and  in  1845  another  act 
was  passed  with  a  similar  object;  but 
the  legislature  has  still  left  the  matter 
unsettled. 

LUNACY.  Unsoundness  of  mind  is 
perhaps  the  most  accurate  definition  of 
the  present  legal  meaning  of  lunacy.  For- 
merly a  legal  custinction  was  made  between 
lunatics  and  idiots:  a  lunatic  was  de- 
scribed as  one  who  has  had  understanding, 
but  from  some  cause  has  lost  the  use  of 
his  reason ;  and  an  idiot,  as  one  who  has 
had  no  understaDding  from  bis  nativity. 
The  distinction  between  these  two  dasses 
of  persons  of  unsound  mind  also  produced 
some  important  difiterenoes  in  Uie  manage- 
ment of  their  property  which  have  now 
&Uen  into   disuse.     Strictly  speaking, 


perhaps  a  lunatic  is  one  who  has  lucid 
mterv^s,  but  this  distinction  may  also  at 
the  present  day  be  disregarded. 

Persons  of  unsound  mind  may  inherit 
or  succeed  to  land  or  personal  property 
either  by  representation,  devise,  or  be- 
quest, but  they  cannot  be  executors  or  ad- 
ministrators, or  make  a  will,  or  bind 
themselves  by  contract  It  is  stated  by 
Blackstone  tliat  the  conveyances  and  pur- 
chases of  persons  of  unsound  mind  are 
voidable,  but  not  actually  void ;  this  how- 
ever perhaps  needs  some  qmilification, 
for  a  bargain  and  sale,  or  surrender,  &c^ 
and  also  personal  contracts  made  or  en- 
tered into  by  such  persons,  are  actually 
void  as  against  their  heirs  or  other  repre- 
sentatives, though  it  is  true  a  feoffinent 
with  livery  of  seisin  was  voidable  only. 
A  person  of  unsound  mind,  though  he 
afterwards  be  restored  to  reason, »  not 
permitted  to  allege  his  own  insanity  in 
order  to  make  his  own  act  void;  for  no 
man  is  allowed  to  plead  his  own  disability 
(13  Vesey,  590),  unless  he  has  been  im- 
posed upon  in  consequence  of  his  mental 
incapacity  (2  Out.  &  P.  178;  3  Carr.  & 
P.  1,  30) ;  and  an  action  will  lie  against 
a  lunatic  upon  his  contract  for  necessaries 
suitable  to  his  station.  The  reader  is  re- 
ferred for  information  upon  this  subject 
to  1  Blackst  Comm.,  291 ;  1  Fonbl.  Eq^ 
b.  1,  c  2 ;  2  Sugden,  Paw^  295-6 ;  5  Bam. 
&  C.  170;  Moody  &  M.  105.  6.  Acts 
done  during  a  lucid  interval  are  valid, 
but  the  burthen  of  proving  that  at  tibe 
time  when  the  act  was  done  the  perty  was 
sane  and  conscious  of  his  proceedings, 
lies  upon  the  person  asserting  this  ftict 
The  marriage  of  a  person  of  unscond 
mind,  except  it  be  solemnized  during  a 
lucid  interval,  is  void. 

The  degree  of  responsibility  under 
which  persons  of  unsound  mind  are  placed 
witii  respect  to  crimes  committed  bv 
them,  as  well  as  the  degree  of  unsound- 
ness of  mind  which  should  be  considered 
as  depriving  the  party  of  that  amount  of 
self-control  whicn  constitutes  him  a  re- 
sponsible agent  are  in  a  state  of  uncer- 
tainty. As  a  genenl  rule  it  may  how- 
ever be  laid  down  that  where  unsound- 
ness of  mind,  of  such  a  nature  as  to 
render  the  party  incompetent  to  exercise 
any  self-control,  is  established,  criminal 
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pamsbment  will  not  be  inflicted ;  bat  that 
be  viU  be  kept  in  safe  cnstodj  daring 
the  pleasare  of  the  crown  (39  &  40  Gea 
IIU  c.  94,  and  I  &  2  Vict,  c.  14).  On 
the  subject  of  criminal  responsibilitjr,  and 
wfast  constitates  nnsoandness  of  nund  in 
a  legal  point  of  view,  the  reader  is  re- 
ftrred  to  the  Tarioos  treatises  on  medical 
jqrgpmdence,  pardcolarly  to  that  by  Dr. 
Ray,  latdy  published  at  Boston  in  the 
United  States :  and  aUo  generally  to  Dr. 
Haslam's  'Observations  on  Madness  and 
Melandioly/  *  Medical  Jarispmdence  as 
it  relates  to  Insanity/  'Illustrations  of 
Madness,'  and  hijs  other  works.  Dr. 
Forbes  Winslow  on  •  The  Plea  of  In- 
sanity in  Criminal  Cases'  is  a  Taloable 
book. 

In  an  imraintion  of  lunacy  the  <pe8- 
tion  to  be  decided  is  not  whether  the 
iadiTidoal  be  actoally  of  sound  mind, 
though  a  jury  on  an  inquisition  held 
under  a  commission  of  lunacy  must  ez- 
preas  their  opinion  or  finding  in  the  form 
that  the  alleged  lunatic  is  of  "  unsound 
mind'*(/«  re  Hobaeg,  1  Ruasell,  182); 
bat  though  such  must  be  the  finding  in 
ofder  to  make  a  man  legally  a  lunatic, 
the  real  question  is  whether  or  not  the 
departnre  from  the  state  of  sanity  be  of 
such  a  natnre  as  to  justify  the  confine- 
ment of  the  individual,  and  the  imposi- 
tion of  restraint  upon  Mm  as  regards  the 
disposal  of  his  property.  No  general  rule 
can  be  laid  down  hj  which  to  ensure  a 
ri^  decision :  but  m  all  such  inquiries 
it  should  be  kept  in  mind  that  insanity 
varies  infinitely  m  its  forms  aikl  degrees. 
Persons  may  be  of  weak  mind,  and  eo- 
ceotric,  and  even  be  the  subjects  of  de- 
losioDS  on  certain  subjects,  and  yet  both 
Im^BmsiTe  and  craable  of  managing 
peenniary  matters.  The  individual's  na- 
tural character  should  be  taken  into  oon- 
fideration  as  accounting  for  eccentricities 
of  manner  and  temper,  and  his  education 
in  estimating  his  ignorance  and  <4>parent 
want  of  intellect :  and  Ustij,  due  allow- 
ance must  be  made  for  the  irritation  and 
excitement  produced  in  a  mind,  perhaps 
naturally  weak,  by  the  inquirv  itself,  and 
the  attempt  to  deprire  him  of  his  liberty 
and  the  management  of  his  property. 

Sometimes  tiie  madman  oonceflils  his 
disease,     and    vrith    such    remarkable 


canning  and  dissimulation  that  the  detec- 
tion of  it  is  very  difficult :  this  is  more 
particularly  the  case  when  the  insanity 
consists  in  some  hallucination ;  and  here, 
unless  the  nature  of  the  delusion  be 
known,  it  will  often  be  in  vain  to  attempt 
to  establish  by  (|uestion8  any  proof  of  un- 
soundness of  mind.  Those  who  are  in- 
sane on  particular  subjects  will  reason 
correctly  on  ordinary  and  trivial  points, 
provided  they  do  not  become  associated 
with  the  previuliug  notions  which  consti- 
tate  their  disease. 

When  insanity  is  urged  as  the  ground 
of  non-responsibility  for  a  crimmal  act, 
it  has  been  erroneously  held  that  the 
main  point  to  be  ascertained  is,  whether 
the  individual  has  or  had  **  a  sense  of 
good  and  evil,"  *'of  right  and  wrong." 
But  this,  though  the  doctrine  of  the  Eng- 
lish law,  is  found  incapable  of  practical 
application ;  and  the  records  of  trials  of 
this  kind  show  that  the  guide  to  the  de- 
cision has  generally  b^  the  proof,  or 
absence  of  proof,  that  insanity  of  some 
kind  ezistea  at  the  time  of  tne  act,  al- 
though before  and  after  it  the  power  of 
reasoning  and  the  knowledge  of  right 
and  wrong  might  be  retained.  Thus,  on 
the  trial  of  Uatfield  for  shooting  at 
George  III.,  Erskine  argued  that  the  ex- 
istence of  a  delusion  in  me  mind  absolves 
from  criminal  responsibility,  if  it  be 
shown  that  the  delusion  and  criminal  act 
were  connected;  and  on  this  principle 
Hatfield  was  acquitted,  but  confined  for 
life.  Bellingham  however,  who  shot  Mr. 
Perceval  under  an  equally  powerful  delu- 
sion, in  consequence  of  the  greater  excite- 
ment in  the  public  mind  occasioned  bv  the 
result  of  the  insane  act,  was  convicted  and 
executed.  In  many  instances  homicide 
has  been  prompted,  not  bv  any  insane  hal- 
lucination or  delusion,  but  ojr  a  morbid 
impulse  to  kill.  Here  there  is  generally 
evidence  of  the  feelings  and  propensities 
of  the  individual  having  been  previously 
disordered,  and  judgment  in  such  cases  is 
aided  by  the  absence  of  motive  to  the  act 
Where  the  general  conduct  of  the  prisoner 
has  been  such  as  to  indicate  unsoundness 
of  mind,  even  though  considerable  con- 
trivance has  accompanied  the  act,  or 
where  there  is  evidence  of  his  having 
been  the  subject  of  an  irresistible  impulse 
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to  kill,  it  is  becoming  now  the  practice  to 
find  a  verdict  of  acquittal,  in  opposition 
to  the  older  aathorities,  who  confined  the 
exemption  from  responsibility  on  the 
ground  of  insanity  within  yery  narrow 
limits. 

A  perfect  consciousness  of  right  and 
wrong  may  exis%  but  the  insane  person 
ma^  want  that  power  of  self-control 
which  would  secure  his  doing  the  right 
and  avoiding  the  wrong.  This  was  the 
line  of  defence  adopted  in  the  case  of 
M*Naughten  for  shooting  Mr.  Drum- 
mond. 

A  lunatic  is,  according  to  law,  respon- 
sible for  acts  committed  during  **  lucid 
intervals,"  a  term  by  which  is  understood 
however,  not  mere  remissions  of  the  vio- 
lence of  the  disease,  but  periods  during 
which  the  mind  resumes  its  perfectly 
■ane  condition.  In  forming  an  opinion 
concerning  such  lucid  intervals,  the  ab- 
sence of  me  signs  of  insanity  must  have 
considerable  duration  before  it  can  be 
concluded  that  the  mind  is  perfectly  sane ; 
for  lunatics,  when  apparently  convales- 
cent, are  subject  to  sudden  and  violent 
paroxysms. 

One  of  the  most  difficult  points  to  be 
determined  is  with  regard  to  the  mental 
capacity  of  old  persons,  in  whom  the 
mind  is  impaired.  The  decay  of  intel- 
lect in  old  age  is  first  manifested  in  the 
loss  of  memory  of  persons,  things,  and 
dates,  and  particularly  with  respect  to 
recent  impressions.  But  it  is  not  the 
mere  liability  to  forget  names,  and  such 
matters  which  will  render  the  will  of  an 
old  person  invalid;  it  should  be  shown 
that  in  conversation  about  his  affairs,  and 
his  friends  and  relations,  he  did  not 
evince  sufficient  knowledge  to  dispose  of 
his  property  with  sound  judgment.  Many 
old  men  appear  stupid  and  forgetftil,  but 
when  their  attention  is  fairly  fixed  on 
their  property,  business,  and  family  af- 
fairs, they  understand  them  perfectly,  and 
display  sagacity  in  their  remarks. 

The  care  and  custody  of  idiots  and 
lunatics  form  a  branch  of  the  royal  pre- 
rogative, and  were  formerly  administered 
by  the  king  himself.  Since  the  dissolu- 
tion of  the  Court  of  Wards,  the  lord  chan- 
cellor has  been  specially  appointed  to  ex- 
ercise this  power.    [Chancellob.]  The 


method  of  proving  a  person  to  be  of  un- 
sound mind,  for  the  purpose  of  depriving 
him  of  the  control  of  his  property,  and, 
where  the  circumstances  require  it,  pro- 
viding for  the  safe  custody  of  his  person, 
is  as  follows: —The  lord  chancellor  upon 
petition  supported  by  affidavits,  and  in 
some  cases  upon  a  personal  interview 
also  with  the  alleged  lunatic,  when  such 
a  course  seems  necessary,  grants  a  com- 
mission to  inquire  into  the  state  of  mind 
of  the  party  by  a  jury,  and  if  the  jury 
should  find  him  to  be  lunatic  or  of  m- 
sound  mind  (one  of  which  modes  of  find- 
ing is  absolutely  necessary  in  order  to 
establish  the  legal  fiict  of  lunacy),  the 
care  of  his  person  is  committed  to  some 
relation  or  other  fit  person  with  a  suitable 
allowance  for  maintenance,  who  is  called 
the  committee  of  the  person ;  and  the  care 
of  the  estate  is  committed  either  to  the 
same  or  some  other  person,  who  is  called 
the  committee  of  the  estate.  The  acts  of 
the  lunatic  with  respect  to  the  disposition 
of  his  property,  which  he  has  done  after 
the  time  at  which  the  verdict  finds  that  he 
was  of  unsound  mind,  are  void.  The  com* 
mission  is  a  proceeding  issuing  from  the 
common-law  side  of  the  Court  of  Chan- 
cery ;  but  after  the  appointment  of  the 
committee,  the  chancellor  acts  by  virtae 
of  his  general  authority,  and  his  orders 
are  enforced  by  the  general  process  of 
the  court  The  committee  of  the  estate 
is  considered  as  a  mere  bailiff  appointed 
by  the  crown  for  the  sole  interest  of  the 
owner,  and  without  any  regard  to  his  suc- 
cessors; but  the  court  will  order  allow- 
ances to  be  made  to  near  relations  of  the 
part^  who  is  of  unsound  mind,  and  even 
to  his  natural  child,  where  the  circum- 
stances of  the  several  parties  justify  and 
require  it,  and  will  direct  proper  acts  to 
be  done  for  the  management  of  the  luna- 
tic's estate  and  property.  Unless  a  per- 
son is  declared  of  unsound  mind  in  due 
legal  form,  no  person  can  meddle  with 
the  management  of  his  property,  even  if 
the  person  is  incompetent  to  manage  it 
himself.  Cases  occur  in  which  the  ex- 
pense of  a  commission  of  lunacy  is  a  great 
difficulty,  when  the  property  is  small  ; 
and  it  is  therefore  desiraole  to  diminish 
the  expenses  of  such  commissions,  and  to 
fiicilitate  the  proceedings,  so  fiu*  as  is 
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oonosteot  with  proper  inquiry,  and  the 
preventioo  of  fraudolent  attempts  to  de- 
prire  persons  of  the  management  of  their 
property  and  of  their  liberty. 

Siane  recent  acts  have  made  alterations 
in  the  proceedings  imder  conmiissions  of 
Itmaey, 

An  act  of  the  3  &  4  Wm.  IV.  c.  36,  is 
entitled  *  An  Act  to  diminish  the  Incon- 
Teniences  and  Expenses  of  Commissions 
in  the  Nature  of  Writs  De  Lunatico  In- 

2mrendo;  and  to  provide  for  the  better 
!are  and  Treatment  of  Idiots,  Lunatics, 
and  Persons  of  Unsound  Mind,  found  such 
bj  Inquisition.' 

An  act  of  the  5  &  6  Vict  c  84,  is  en- 
titled 'An  Act  to  alter  and  amend  the 
Practice  and  Course  of  Prooeedine  under 
Commissions  iu  the  Nature  of  Writs  1>e 
Lonatico  Inqnirendo.'  The  first  section 
empowers  the  Lord  Chancellor  to  appoint 
two  Serjeants  or  barristers  at  law,  to  be 
called  '  The  Commissioners  in  Lunacy  ;' 
and  enacts  that  in  iiiture  all  Commissions  in 
the  nature  of  Writs  De  lunatico  inqnirendo 
shall  be  directed  to  such  commissioners, 
and  that  such  Commissioners  shall  jointiy 
snd  severally  have  and  execute  all  the 
powers,  duties,  and  authorities  now  had 
and  executed  by  commissioners  named  in 
commiaaons  in  the  nature  of  Writs  De 
lonstioo  inqnirendo.  The  commissioners 
(§  2)  are  to  conduct  all  inquiries  with 
respect  to  Lunatics  and  their  estates  in 
soch  manner  as  the  Lord  Chancellor 
shall  from  time  to  time  direct ;  and  it  is 
provided  that  nothing  in  this  act  shall 
prevent  the  Chancellor  from  issuing  any 
commission  in  the  nature  of  a  writ  De 
lonatico  inqnirendo,  addressed  to  any  fit 
or  proper  person  or  persons,  in  addition 
to  the  Commissioners  in  Lunacy. 

§  3  empowers  the  Chancellor  to  refer 
to  the  Cooimissiouers  iu  Lunacy,  or  either 
of  them,  any  of  the  inquiries  and  matters 
connected  with  the  persons  and  estates 
of  Lmiatics  which  are  usually  referred  to 
the  Masters  in  Ordinary  in  Chancery; 
and  }  4  makes  the  Commissioners  in 
Lnnacy  visitors,  under  the  direction  of 
the  Chancellor,  of  all  persons  found  idiot, 
innatic,  or  of  unsound  mind,  by  inqui- 
rition,  jointiy  with  the  three  visitors  ap- 
pointed by  the  3  &  4  Wm.  IV.  c.  36. 
§  7  empowers  tiie  Chancellor  from 


time  to  time  to  regulate  the  form  and 
mode  of  proceeding  before  and  by  the 
said  commissioners,  and  the  practice  in 
nutters  in  Lunacy ;  and  to  regulate  the 
number  of  jurymen  to  be  sworn  to  try 
inquests  on  Commissions  in  the  nature  of 
Writs  De  lunatico  inqnirendo ;  but  it  is 
provided  that  every  inquisition  on  such 
commission  shall  be  found  by  the  oaths 
of  twelve  men. 

By  the  8  &  9  Vict.  c.  100,  §  2,  the  two 
commissioners  of  lunacy  are  henceforth 
to  be  called  Masters  in  Lunacy,  and  take 
the  same  rank  and  precedence  as  the 
masters  in  ordinary  of  the  High  Court  of 
Chancery.  Some  other  regulations  as  to 
the  duties  of  the  masters  in  lunacy  are 
contained  in  8  &  9  Vict,  c  100,  §  95-98. 

The  other  sections  of  the  act  5  &  6 
Vict  c.  84,  make  regulations  as  to  fees 
and  other  matters,  for  which  the  act  must 
be  consulted.  The  salary  of  the  commis- 
sioners is  2000/.  a-year,  free  from  all 
taxes  or  abatement. 

The  term  Lunatic  is  only  properly  ap- 
plied to  a  person  who  is  found  to  be  a 
lunatic  by  the  verdict  of  a  jury  under  an 
inquisition,  as  already  explained.  But 
the  term  lunatic  is  also  applied  to  those 
who,  beiuff  considered  lunatics,  are  con- 
fined in  lunatic  asylums  or  hospitals, 
under  such  regulations  as  the  8  &  9  Vict 
c.  100,  ^  44-49  prescribe,  without  having 
been  found  lunatics  under  an  inquisition ; 
and  also  to  any  single  patient  who  is 
boarded  or  lodged  for  pay  as  a  lunatic  in 
a  house  not  licensed  under  the  act,  }  90 ; 
and  also  to  any  person  who  is  under 
the  care  of  any  person  who  receives  or 
takes  the  charge  of  such  one  lunatic  only, 
and  derives  no  profit  from  the  charge 
(§  112).  As  to  the  persons  and  property 
of  such  so-called  lunatics,  who  nave  not 
been  found  lunatic  by  a  jury,  the  8  &  9 
Vict  c.  100,  §  94,  enacts.  That  whenever 
the  commissioners  in  lunacy  shall  have 
reason  to  suppose  that  the  property  of 
any  person  detained  or  taken  charge  of  as 
a  lunatic  is  not  duly  protected,  or  that 
the  income  thereof  is  not  duly  applied  for 
his  maintenance,  such  commissioners  shall 
make  such  inquiries  relative  thereto  as  they 
shall  think  proper,  and  report  them  to  the 
lord  chancellor.  §  98  enacts.  That  when 
any  person  shall  have  been  received  or 


LUNACY. 


[  S84  1         LUNATIC  ASYLUMS. 


taken  charge  of  as  a  lunatic  apon  an 
order  and  certificate,  or  an  order  and 
certificate  under  tiie  prorinons  of  that 
act,  and  shall  either  have  heen  detained  as 
a  lunatic  for  the  twelve  months  then  last 
past,  or  shall  have  been  the  subject  of  a 
report  by  the  commissioners  in  Innacy 
in  pursuance  of  {  94,  the  lord  chancellor 
shall  direct  one  of  the  masters  in  lunacy 
to  inquire  and  report  to  him  as  to  the 
lunacy  of  such  person  so  confined,  and 
the  chancellor  is  authoxised  to  make 
orders  for  the  appmntment  of  a  guardian 
or  otherwise  for  the  protection,  care,  and 
mana^ment  of  such  lunatic,  and  such 
guardian  is  to  share  the  same  powers  and 
authorities  as  a  committee  of  the  person 
of  a  lunatic  found  such  by  inq^uisition 
now  has,  and  to  appoint  a  receiver  or 
otherwise  for  the  care  and  management 
of  the  estate  of  such  lunatic,  and  such 
receiTcr  is  to  have  the  same  powers  as  a 
receiver  of  the  estate  of  a  lunatic  found 
such  bv  inquisition  now  has;  and  the 
chancellor  is  also  empowered  to  make 
orders  for  the  application  of  the  income 
of  the  lunatic  towards  his  maintenance, 
and  the  cost  of  the  care  and  management 
of  his  person  and  estate,  and  also  as  to 
the  investment  or  other  application  for 
the  purpose  of  accumulation  of  the  ovei^ 
plus ;  but  such  protection,  care,  and  ma^ 
nagement  are  only  to  continue  so  lon^  as 
such  lunatic  shall  continue  to  be  detamed 
as  a  lunatic  upon  such  order  or  certificate 
as  aforesaid,  and  such  farther  time,  not 
exceeding  six  months,  as  the  chancellor 
mar  fix ;  but  the  chancellor  may  in  any 
such  case,  either  before  or  after  directing 
such  inquiry,  and  whether  the  master 
shall  have  niade  such  inquiry  or  not, 
direct  a  commission  in  the  nature  of  a 
Writ  De  lunatico  inquirendo  to  issue,  to 
inquire  of  the  lunacy  of  such  person. 

In  the  Roman  system,  persons  of  un- 
sound mind  (furiosi)  mignt  be  deprived 
of  the  management  of  their  property  on 
application  to  the  praetor  by  his  next  of 
km.  This  legislation  was  either  intro- 
duced or  established  by  the  Twelve 
Tables.  The  person  who  had  the  care 
of  the  lunatic  and  of  his  property  was 
called  a  curator  [Cubator].  The  Twelve 
Tables  gave  the  care  of  the  lunatic  to  his 
agnati.     In  those  cases  where  the  law 


had  not  provided  for  the  appointment  of 
a  curator,  the  praetor  named  one.  QDig. 
27,  tit  10;  IiutU.  1,  tit.  23.) 

On  the  general  subject  see  Stock  On 
the  Law  ^  Non  CompoteM  MeniU;  and 
Collinson  On  iMnacy. 

LUNATIC  ASYLUMS.  COMMIS- 
SIGNERS  IN  LUNACY.  STATIS- 
TICS, CONSTRUCTION,  and  MA- 
NAGEMENT  OF  ASYLUMS.  The 
subject  of  insanity  and  asylums  for  the 
insane  has  of  late  TC^n  occupied  a  verr 
large  share  of  public  attention;  parti- 
cularly as  an  opinion  has  prevailea  that 
insanity  is  on  the  increase  in  this  king- 
dom beyond  the  ratio  of  population.  The 
want  of  accurate  information  renders 
this  point  doubtful ;  but  it  is  certain  that 
more  than  20,000  insane  persons  are  in 
confinement  in  the  public  asylums  and 
licensed  houses  in  England  and  Wales, 
of  whom  16,000  are  paupers.  But  as  a 
great  number  of  patients  are  confined  ae- 
parately,  or  in  the  care  of  their  relativ^ 
of  whom  no  public  returns  are  made,  this 
number  is  probably  much  underrated. 

Two  acts  passed  in  1845  (8  &  9  Vict 
caps.  1 00  and  126)  have  placed  the^wwers 
vested  in  the  Commissioners  in  Lunacy 
on  an  entirely  new  footing,  and  have  in 
many  respects  modified  the  constitution  of 
asylums.  The  first  act  repeals  2  &  3  W. 
IV.  c.  107;  3  &4W.  IV.  c64;  5&6 
W.  IV.  c  22;  1  &  2  Vict  c.  73;  5  Vict 
c  4 ;  &  5  &  6  Vict  c  87.  This  first  act 
appoints  six  commissioners,  three  of  whom 
are  physicians,  and  three  barristers,  with 
salaries;  and  five  other  commissioners 
who  act  gratuitously.  The  rule  that 
none  of  these  shall  be  connected  with  any 
asylum  is  continued.  No  person  can  act 
as  a  commissioner  who  within  two  years 
has  been  directly  or  indirectly  connected 
with  any  asylum.  Licences  are  granted 
by  these  commisrioners  at  each  of  thrir 
quarterly  meetings.  Any  person  who 
wishes  to  open  a  house  for  the  reception  of 
patients  is  required  to  send  a  plan  upoo  a 
scale  of  one-eighth  of  an  inch  to  a  foot  of 
every  part  of  the  premises  at  least  fourteen 
days  previously  to  his  application.  No 
additions  to  or  alterations  in  a  licensed 
house  can  be  made  without  the  consent  of 
the  oommissiooers.  No  licence  is  to  remain 
in  force  more  than  thirteen  months,  and 
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the  notice  of  a  vkh  to  renew  miut  give 
the  anmber  of  patients  then  confined. 
The  jorisdiction  of  the  oommissionen 
extends  to  the  whole  of  London  and 
Middlesex,  and  Soothwark:  and  to  all 
places  within  seven  miles  of  London, 
Wertminster,  and  Soathwark:  in  the 
oountiy  the  licences  are  to  be  granted  by 
the  justices  of  the  peace  in  ^narter-ses- 
sioo,  who  are  bound  to  amwint  three  of 
their  number,  together  with  one  physi- 
cian, soTgeon,  or  apothecary,  as  Tisitors 
of  the  asjhmis  licensed  by  them.  Strict 
ngolations  are  enforced  for  the  recep- 
tioo  of  patients;  it  is  requred  that  every 
peisoQ  not  being  a  jpanper,  received  as 
insane,  shall  be  certified  to  be  so  by  two 
phjscisns  or  surgeons,  who  shall  visit 
such  patient  separately,  and  shaU  have 
00  interest  in  the  asylom  in  which  such 
patient  is  to  be  confined;  and  certain 
entries  of  these  particulars  are  to  be  kept 
at  each  asylum.  For  a  pauper,  the  cer- 
tiiicate  of  one  medical  man  and  the  order 
of  two  jnsdces  is  required. 

Penalties  are  fixed  for  neglecting  these 
roles,  or  those  which  direct  notice  to  be 
given  of  every  admianon,  death,  dis- 
ciarge,  or  escape.  Houses  having  100 
or  more  patients  are  to  have  a  resident 
medical  attendant,  and  those  of  smaller 
size  are  to  be  visited  by  a  medical  attend- 
93A  at  defined  periods,  according  to  their 
sise.  Every  house  within  the  immediate 
jurisdiction  of  the  commissioners  shall  be 
▼isited  bv  them  at  least  four  times  in  the 
^ear,  and  every  other  house  at  least  twice 
m  erery  year ;  these  visits  may  be  made 
at  any  hour,  even  by  night,  and  it  is 
penal  to  eoooeal  any  part  of  a  house  ftom 
them.  Similar  powers  are  given  to  the 
▼iffltors  in  the  country. 

The  oommiasioners  are  to  present  an 
unnal  report  to  the  lord  chancellor  of  the 
state  of  tne  different  asylums  visited  by 
them,  whidi  Beport  shall  be  laid  before 
parliament 

An  unportant  alteration  is  made  in  the 
law  omeeming  the  care  of  single  patients. 
Orders  and  medical  certificates  must  in 
^Qtare  be  procured  fin*  the  care  of  one 
p^iokt  similar  to  those  used  for  the  ad- 
mission of  patients  into  licensed  houses ; 
uhI  copies  of  these  documents  are  to  be 
privatdy  sent  to  and  registered  by  the 


secretary  to  the  commissioners.  This  act 
only  extends  to  England  and  Wales,  and 
it  does  not  affect  Bethlem  Hospital, 
London.  The  persons  appointed  to  hold 
commissions  **De  lunatico  inquirendo," 
heretofore  styled  commissioners,  are  in 
Ibture  to  be  termed  **  Masters  in  Lunacy." 

The  second  act,  which  repeals  9  Geo. 
IV.,  c.  40,  reUtes  to  the  regulation  of 
lunatic  asylums  for  counties  and  bo- 
roughs, and  the  nudntenance  and  care  of 
pauper  lunatics;  and  gives  to  the  com- 
missioners a  ffreater  power  over  these 
institutions,  which  had  previousljr  been 
entirely  under  the  control  of  justices  of 
the  peace.  The  justices  of  every  county 
and  borough  are  now  to  be  compelled  to 
erect  or  to  join  in  the  erection  of  an  asylum 
when  none  such  already  exists ;  and  all 
proposals,  agreemepts,  and  plans,  and  the 
rules  and  regulations  of  eacn  asylum,  are 
to  be  submitted  to  the  commissioners,  and 
all  contracts  and  estimates  approved  by 
the  secretuy  of  state.  Contracts  for  the 
care  of  insane  persons  in  licensed  houses 
do  not  exempt  any  county  or  borough 
from  the  obligation  of  providing  an 
asylum.  Power  is  given  to  committees  to 
grant  retiring  allowances  to  the  officers  of 
asylums ;  and  a  medical  officer  must  be 
resident  in  every  asylum  which  contains 
more  than  100  patients.  Lists  of  all  the 
patients  are  to  be  sent  twice  in  every 
year  to  the  commissioners  by  the  medical 
officer.  This  act  extends  only  to  Eng- 
land and  Wales,  and  does  not  apply  to 
Bethlem  Hospital, 

Great  advantages  may  &ir]y  be  anti- 
cipated fVom  the  restrictions  imposed  by 
these  acts ;  and  they  may  probablv  only 
be  considered  as  steps  towards  the  highly 
desirable  result  of  making  all  insane 
persons  immediately  the  care  of  the  State. 
The  duties  of  tiie  commissioners  have, 
until  tiie  last  few  years,  been  very  imper- 
fectiy  perfbrmed,  and  the  utmost  secrecy 
as  to  their  names  and  movements  was 
preserved.  The  management  of  private 
asylums  must  vary  considerably,  as  such 
houses  are  rarely  built  for  the  purpose, 
and  are  fi^quentiy  under  the  direction  of 
persons  unfitted  by  their  want  of  education 
ror  such  an  important  charge;  but  these 
circumstances  can  by  no  means  be  ad- 
mitted as  excuses  for  the  scandalous  in- 
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stances  of  cruelty  and  mismanagement 
which  have  gone  on  under  the  eyes^  of 
the  commissioDers,  and  in  houses  which 
have  received  their  praise ;  especially  in 
those  large  private  asylums,  where  an  im- 
mense number  of  paupers  are  taken  at 
low  rates ;  the  temptation  held  out  in  such 
cases  to  economy  at  the  expense  of  the 
care  and  comfort  of  the  patients  ought  to 
call  forth  an  especial  watchfulness  on  the 
part  of  the  commissioners. 

The  patients  who  are  confined  in 
prisons,  hospitals,  workhouses,  or  in  the 
nouses  of  their  relatives,  are  exposed 
perhaps  more  than  any  others  to  great 
neglect  and  mismanagement ;  and  not  un- 
frequently  are  treated  with  great  cmelty, 
even  when  the  intentions  of  the  parties 
who  have  charge  of  them  are  good, 
through  their  entire  ignorance  of  the  na- 
ture and  proper  treatment  of  the  disorder. 
Miinagenunt  of  Public Aaylums.'^Thsre 
is  considerable  diversity  in  the  internal 
regulations  of  different  public  asylums 
as  to  the  power  and  position  of  the  medi- 
cal and  non-medical  oflScers.  In  some 
there  is  a  resident  physician  who  holds 
the  supreme  authority,  and  is  also  stew- 
ard and  general  manager ;  in  others  the 
physician  only  presides  in  his  own  de- 
partment ;  and  in  others  the  chief  ofiloer 
IS  not  medical,  and  the  physician  is  non- 
resident The  Norfolk  asvlum  is  the 
onlv  large  one  in  England  without  a 
resident  medical  officer ;  and  this  fact  is 
severely  commented  on  by  the  commis- 
sioners in  their  report.  Under  the  new 
act  a  resident  medical  officer  mnst  be 
appointed;  but  we  understand  that  the 
chief  authority  will  still  remain  with  the 
noD-medtcal  superintendent  In  the  70th 
Report  of  the  visiting  justices  of  HanwcU 
(April,  1844),  it  is  stated  that  they  have 
appointed  an  officer  in  the  army  to  super- 
intend the  institution,  with  a  view  to  the 
preservation  of  greater  order  and  disci- 
pline than  had  been  maintained  under 
medical  rule  ;  in  the  72nd  Report  COcto- 
ber,  1844)  the  resignation  of  the  go- 
vernor is  mentioned,  and  we  cannot 
learn  from  the  reports  that  any  steps  have 
been  taken  to  appoint  a  successor,  nor 
whether  the  advantages  derived  from  his 
appointment  equalled  the  expectation  of 
the  justices. 


In  all  asylums  the  position  of  the 
matron  is  one  which  requires  to  be  settled 
in  some  uniform  manner ;  owing  to  the 
matron  having  been  in  many  cases  the 
wife  of  the  superintendent,  an  undue  im- 
portance has  been  given  to  her  position ; 
the  appointment  of  the  female  attendants, 
and  even  the  classification  of  the  female 
patients,  has  sometimes  been  left  in  her 
hands.  When  we  consider  that  the 
matron  cannot  possibly  have  had  a  medi- 
cal education,  and  that  in  very  few  cases 
those  who  hold  the  situation  possess  any 
previous  knowledge  of  insanity,  or  are 
even  persons  of  good  general  information, 
it  is  manifestly  improper  to  allow  her  too 
high  an  authority.  In  the  French  asy- 
lums, and  we  believe  also  in  some  of  those 
in  the  United  States,  there  is  no  matron : 
a  few  of  the  most  experienced  fimale  at- 
tendants act  as  heads  of  departments,  and 
receive  the  orders  of  the  medical  officers ; 
and  this  arrangement  which  is  found  to 
work  exceedingly  well  at  the  Salp^tri^, 
where  there  are  1500  female  patients, 
seems  on  the  whole  to  be  the  best  The 
effect  of  placing  the  matron  in  a  higher 
position  IS  almost  certain!;^  to  bring  about 
interference  on  her  part  with  the  duties  of 
the  medical  officers,  which  cannot  fail  to 
be  injurious  to  the  welfare  of  the  patients. 
At  Hanwell  the  salair  of  the  matron  is 
higher  than  that  of  the  resident  medical 
officers,  or  than  that  of  any  officer  ex- 
cepting the  physician. 

In  the  appointment  of  a  chaplun, 
steward,  secretary,  accountant,  ana  any 
other  officers,  the  most  important  point  is 
to  con6ne  their  duties  within  certain 
proper  limits,  and  to  prevent  their  inter^ 
terence  with  the  patients  without  the  con- 
currence of  the  medical  officers. 

If  the  government  should  at  any  time 
take  the  entire  supervision  of  asylums  for 
the  insane  into  its  own  hands,  we  trust 
that  the  mode  of  proceeding  will  be  to 
appoint  to  each  asylum  one  resident  me- 
dical officer,  who  shall  be  responsible  for 
tlie  entire  conduct  of  the  asylum ;  and  to 
whom,  therefore,  the  power  of  appointing 
and  dismissing  ^dl  the  subordinate  officers 
shall  be  given.  Uniformity  of  systeno^ 
the  want  of  which  has  been  a  grt-at  evil 
in  many  asylums,  would  thus  be  secured ; 
and  the  careful  selection  of  a  competent 
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priocipol  officer  responsible  for  every  in- 
stance of  negligence  or  cruelty  in  the 
asylum  noder  his  care,  could  not  fkil  to 
improre  the  general  management  of  these 
iosdtotions.  At  Glasgow  the  whole  au- 
thority has  for  some  years  been  in  the 
liaods  of  the  resident  physician,  with  the 
moM  satis&ctory  results ;  and  an  approxi- 
mstioD  is  made  to  this  plan  in  the  Irish 
district  asylums,  where  the  non-resident 
physician  is  the  principal  officer. 

By  the  acts  lately  passed,  the  power 
which  the  justices  who  had  the  control  of 
different  asylums  possessed  of  passing 
rules  at  any  '  meeting  which  entirely 
ciiaoged  the  system  of  management,  or  of 
summarily  dismissing  an^  officer,  is  done 
avay  with.  The  caprices  of  the  go- 
Ternors  of  some  alliums  have  changed 
their  entire  constitution  iu  a  few  years. 

A  great  improvement  has  been  made 
of  late  years  in  the  class  of  persons  ap- 
pointed as  attendants,  or,  according  to  the 
old  phraseology,  keepers.  That  all  such 
persons  should  possess  benevolence  and 
intdligence  is  essential  to  the  effective 
working  of  a  humane  and  enliffhtened 
ij^stem ;  and  they  should  be  liberally  paid. 
The  proportion  of  attendants  to  patients  in 
the  di&rent  English  public  asylums  varies 
from  one  to  ten,  to  one  to  twenty ;  the 
fonner  does  not  seem  too  much,  and  is  far 
Ifeisthan  that  in  all  well-managed  private 
asylams.  No  ward,  however  small,  should 
have  less  than  two  attendants,  in  order 
that  it  should  never  be  •left;  this  is 
enforced  by  the  rules  of  several  asylums. 
A  large  number  of  attendants  renders  a 
vigilant  superintendence  by  night  practi- 
cable, whidi  is  no  less  important  than  by 
day,  although  it  is  entirely  omitted  in 
fome  institutions. 

Every  part  of  the  treatment  of  the  in- 
rane  has  of  late  years  been  much  modi- 
fied by  the  introduction  of  a  much  milder 
mode  of  management  The  total  aboli- 
tion of  personal  coercion,  known  as  the 
non-restraint  system,  was  first  introduced 
at  the  Lincoln  asylum  in  1837,  and  its 
complete  success  there  led  to  its  adop- 
tion at  Hanwell  iu  18:{9,  and  shortly 
afterwards  at  Northampton,  Gloucester, 
Lancaster,  Stafford,  and  Glasgow.  This 
system  has  nnoe  been  adop^  at  Has- 
lar  Ho^ital,  and  also  at  Armagh,  Lon- 


donderry, and  Maryborough;  and  venr 
little  restraint  is  used  at  the  other  Irisn 
district  asylums.  The  asylums  which 
do  not  agree  to  the  disuse  of  restraint 
as  a  principle,  have  effected  it  in  prac- 
tice, with  very  few  exceptions ;  thus 
the  rraorts  of  Nottingham,  I)orset,  Mont- 
rose, Edinburgh,  and  Dumfries  speak  of 
the  advantages  of  restraint,  although  the 
writers  abstain  from  availing  themselves 
of  it ;  while  on  the  contrary  the  autho- 
rities of  Bethlem,  St.  Luke's,  Kent,  Ox- 
ford, and  the  Retreat  at  York,  profess 
the  non-restraint  system,  although  they 
do  not  entirely  practise  it. 

It  would  far  exceed  the  limits  of  this 
article  to  point  out  the  progress  of  this 
system,  and  the  circumstances  which 
rendered  it  desirable ;  from  the  year 
1792,  when  Pinel  struck  off  the  chains 
of  the  patients  at  the  Bicdtre,  a  gradual 
improvement  has  been  going  on  in  the 
treatment  of  these,  the  most  unfortunate 
of  human  beings;  but  the  declaration 
that  mechanical  restraints  were  *' never 
necessary,  never  justifiable,  and  always 
injurious,"  made  by  Mr.  Hill  of  Lincoln, 
has  caused  this  inarch  of  improvement  to 
proceed  much  more  rapidly.  The  reports 
of  the  asylums  in  which  the  new  system 
has  been  introduced,  especially  those  of 
Hanwell,  give  all  particuhirs  as  to  the 
mode  of  management  substituted  for  co- 
ercion. 

However  much  opinions  may  differ  as 
to  the  advantages  of  the  abolition  of  re- 
straint in  those  asylums  which  have  not 
yet  tried  the  experiment,  we  have  before 
us  the  facts  that  many  thousand  patients 
have  been  treated  entirely  without  it; 
that  iu  no  asylum  where  the  new  system 
has  been  introduced  has  it  been  found 
necessary  to  abandon  it ;  that  the  reports 
of  all  these  asylums  state  their  general 
condition  to  be  improved ;  that  the  cures 
have  not  decreased;  and,  which  we  con- 
sider of  equal  importance,  that  the  com- 
fort of  the  incurables  is  much  increased : 
and  we  may  therefore  be  justified  in  con- 
sidering that  vrithin  a  few  years  the  in- 
struments of  restraint  now  remaining  iu 
use  will  disappear  like  those  much  more 
severe  ones  which  preceded  them. 

Whilst  many  excellent  asylums  exist 
for  the  rich,  and  the  law  is  providing  ^~ 
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increase  of  accommodation  for  the  pjoor, 
benevolent  indiTidualsare  making  efforts 
to  secure  the  benefits  of  proper  treat- 
ment for  the  middle  classes.  It  is  pro- 
posed to  build  an  asylum  in  the  neigh- 
bourhood of  London  for  300  patients,  at 
a  cost  of  30,000/.,  which  sum  is  to  be 
raised  by  donations  and  subscriptions. 
When  once  established,  it  will  be  sdf- 
snpportinff,  and  it  is  expected  that  pay- 
ments of  from  W.  to  1/.  10«.  per  week  for 
each  patient  will  cover  all  the  expenses. 
No  existing  asylum  ofiiefB  to  penons  able 
only  to  pay  such  a  sum  the  oomibrts 
to  which  their  pontion  in  society  hat  ac- 
customed them. 

Comtruetum, — ^The  site  and  construc- 
tion of  an  asylum  fat  the  insane  are 
matters  of  great  importance.  A  healthy 
and  cheerM  situation  should  be  the  first 
consideration  in  an  institution  intended 
for  the  cure  of  diseased  minds.  In  this 
remct  some  existing  asylums  are  very 
weu  placed ;  Hanwell,  Lincoln,  and 
Surrey  may  be  instanced.  Others  have 
been  origiiudly  on  the  outskirts  of  towns, 
and  have  been  surrounded  and  built  in  by 
the  increase  of  building.  The  commis- 
noners  mention  several  so  placed  in  pro- 
per terms  of  censure. 

It  seems  now  generally  admitted  that 
the  building  ought  not  to  be  larger  than 
to  accommodate  300  or  400  patients.  As 
to  plan,  no  two  of  the  existing  asylums  are 
alike,  and  the  most  recentiy  erected  are 
by  no  means  the  best  In  the  Surrey 
asylum  a  complete  copy  has  been  made 
of  the  worst  and  newest  part  of  Hanwell, 
in  which  the  bed-rooms  nee  one  another, 
and  the  galleries  are  lighted  from  the 
top,  whidi  renders  proper  rentilation 
impossible.  To  make  wide  galleries  with 
rooms  only  on  one  side,  would  certainly 
increase  the  cost  of  the  building ;  but  by 
introducing  a  bow  or  expansion  into  each 
gallery,  the  necesaty  for  a  day-room  will 
be  done  away  with.  An  open  fire  should 
be  in  each  ox  these  expansions ;  it  will  be 
a  great  source  of  comirort  to  the  patients, 
and  an  improyement  in  tiie  ventilation 
as  well  as  the  general  appearance  of  the 
gallery ;  and,  with  a  light  wire  guard, 
IS  perfiG«tiy  safe.  This  plan  ii  to  be 
adopted  in  the  Derby  asylum  now  build- 
ing; and  as  a  ward  must  occasionally  be 


left  with  one  attendant,  there  is  an  ad- 
vantage in  bringing  the  whole  of  it  withhi 
sight  from  a  central  position.  No  ward 
should  contain  more  than  thirty  patients ; 
and  of  these  from  twenty  to  twenty-five 
ought  to  have  ring^e  rooms.  It  is  matter 
of  remt  to  find  that  dormitories  are  ap- 
prove by  the  commissioners,  and  sup- 
ported by  the  officers  of  some  asylums ; 
they  certainly  lessen  the  cost  of  buldingp 
but  the  quiet  and  comfort  of  the  institution 
must  be  much  diminished.  Their  ventila- 
tion is  also  very  difficult:  single  rooms 
may  be  wanned  with  a  hot-water  ppe 
pasang  along  the  floor  (not  over^head), 
and  opening  the  window  will  be  a  sure 
means  of  making  a  complete  change  in 
the  air ;  bat  in  dormitories  it  will  be  difil- 
cult  to  preserve  freshness  of  air  with 
warmth,  more  especially  as  the  great  argn 
ment  in  &vour  of  them  is  their  economy, 
and  an  economy  partly  made  by  allowing 
to  each  patient  a  smaller  number  of  cuMc 
feet  than  would  be  ^ven  in  a  sinp^le  room. 
For  the  sick,  the  violent,  the  dirty,  and 
the  noisy,  single  rooms  are  obviously 
necessary ;  and  it  will,  we  believe,  ^ene^ 
rally  be  round  that  the  remaining  patients, 
those  whose  tranquillity  and  usefulness 
entitie  them  to  indulgences,  will  consider 
a  single  room,  which  they  can  call  their 
own,  one  of  the  greatest  that  can  be  given 
them. 

An  asylum  containing  400  patients 
majr  probably  be  built  in  a  straight  line, 
which  is  des&able,  without  the  neoesmty 
of  canyinff  it  higher  than  the  first  floor. 
The  chapel  and  chief  officers'  rooms,  and 
the  rooms  used  for  the  work  or  amnse- 
ment  of  the  patients,  should  form  the 
centre;  behind  which  the  kitchen  may 
be  convenientiy  placed,  with  the  laundry 
on  the  side  next  the  wards  of  the  women, 
and  the  workshops  on  that  of  the  inen. 
In  the  wards  branching  off  from  the 
centre,  those  patients  who  are  quiet  and 
convalescent  and  the  sick  should  be 
placed,  and  the  most  refractory  at  the 
extreme  ends  of  the  building,  to  prevent 
them  from  disturbing  the  otiiers.  Six 
classes  of  patients  may  usually  be  fbnnd, 
for  each  of  which  some  modifiration  of 
management  will  be  required : — 

1.  Tranquil:  convalescent  and  melan- 
cholic. 
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2.  Moderately  jbranquil. 

3.  Refractory. 

4.  Si^and  infirm. 

5.  Idiots  and  other  dirty  patients. 

6.  BpDepticsof  the  better  class.  These 
are  freqaently  in  the  intemds  of  their 
fits  the  most  intelligent  of  the  patients, 
bat  during  the  fits  they  require  great 
attentioiL 

All  the  sick,  idiots,  and  epileptics 
should  be  on  tiie  ground-floor,  which 
will  be  easily  arranged,  as  the  tranqail 
and  moderately  tranquil,  who  form  the 
great  balk  of  the  patients,  may  occupy 
the  upper  floor. 

To  describe  the  numerous  minute  par- 
ticalars  to  be  attended  to  in  constructing 
and  furnishing  an  asylum  is  unnecessary 
bere;  the  great  rule  should  be,  that  e^ery 
possible  amount  of  safety  should  be  oom- 
bioed  with  every  possible  amoant  of  cheer- 
fidnesB.  There  should  be  the  strength  of 
a  prison  without  its  gloomy  character. 
No  part  of  the  building,  within  or  with- 
out, should  be  neglected ;  and  scarcely  a 
day  passes  without  improvements  bemg 
made  in  one  asylum  or  other — improve- 
ments tbat  are  worthy  of  adoption  m  any 
to  be  hereafter  built 

An  abundant  supply  of  warm  and  cold 
water  should  be  secured ;  or  in  some  cases 
it  will  be  fbnnd  that  the  cost  of  supplying 
this  necessary  article  will  neutralize  the 
advantages  of  an  otherwise  favourable 
site. 

Batiu,  water-cloeets,  a  store-room,  and 
rooms  for  washing,  are  essential  in  every 
ward.  Warm  baths  are  considered  by 
many  authorities  to  be  valuable  remedial 
agents,  as  vrell  as  advantageous  to  the 
general  bodily  health. 

The  Commissioners  haye  expressed  an 
<^ion  that  incurable  paupers  may  be 
Booonmiodated  in  asylums  apart  from  the 
coraUe  at  a  much  less  expense,  and  an 
arrangement  tor  a  separate  provision  for 
ineoiables  is  required  by  the  new  act 


(s.  27*) ;  but  they  cannot  be  aware  that 
while  the  incurables  comprise  all  the  most 
tranquil  and  intelligent  of  the  patients, 
whose  society  is  of  great  value  to  tiie 
curables,  they  also  comprehend  patients 
who  display  every  different  form  of  In- 
sanity, and  rec^uire  every  yariety  of 
treatment  It  is  certainly  piuch  to  be 
wished  that  provision  could  be  imme- 
diately made  for  all  insane  paupers ;  but 
we  cannot  consider  that  the  removal  of 
all  hope  from  a  large  number  of  them,  by 
immuring  them  in  an  **  asylum  for  in- 
curables," would  be  the  best  mode  of 
attaining  this  object 

The  following  is  a  statement  of  the 
cost  of  building  and  furnishing  twenty- 
two  asylums,  including  that  of  the  land, 
which  in  some  cases  amounts  to  a  large 
sum.  The  mean  cost  for  each  patient 
accommodated  is  154l.  2s.  3d^  which 
is  probably  more  than  will  be  found 
necessary  in  most  future  asylums.  The 
expense  of  maintaining  ^tients  varies 
from  seven  to  fourteen  shillings  per  week ; 
this  must  of  course  depend  in  some  degree 
upon  the  nrioes  of  provisions  in  different 
parts  of  the  kingdom,  and  be  modified 
by  cheap  and  dear  seasons. 

•  0  87.  *  And  be  it  eiaeted.  That  in  the  elect- 
ing ud  proyidin|r  of  ereiy  aaylmn  hereafter  to  be 
erected  or  provided  Ibr  the  reception  of  panper 
lunatici,  and  alio  in  enlarging  the  ame  or  any 
aaylam  already  erected,  regard  shall  be  had  to  the 
number  of  lanatics  to  be  provided  for  therein  who 
ahall  be  or  be  deemed  curable  or  dangerona ;  and  in 
order  to  prevent  auch  lunatics  being  excluded 
from  admission  into  such  asylum  by  reason  of 
the  admission  or  accumulation  therein  of  chronic 
or  incurable  lanatics,  some  separate  or  additional 
building  shall  be  provided  for  chronic  or  incu- 
rable lunatics  whenever,  by  reason  of  the  increase 
in  numbers  of  lunatics,  the  asylum  shall  be  in- 
sufficient for  the  accommodation  of  all  lunatics 
entitled  to  be  received  therein ;  and  in  order  to 
aeciue  die  immediate  admisBion  into  every  sucli 
asylum  of  aU  lunatics  deemed  curable  or  dan- 
serous,  a  sufRcient  number  of  sod)  chronic  or 
incurable  lunatics  shall,  from  time  to  time,  be 
tianaferred  from  such  asylum  to  snch  separate  or 
additional  building  to  be  provided  aa  aforesaid.' 
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NnaorAiyUnn. 

No.  of 
Pktienti. 

Coit. 

Cost  per 
PktienL 

Und. 

£.      •. 

d. 

A.        B.        P. 

Bedford 

180 

20,500     0 

0 

113  17     9 

9      0       0 

Cbeshire 

152 

28,000     0 

0 

184    4     2 

10      3       0 

CornwEll 

172 

18,780     0 

0 

109    3    8 

\       preKnted     J 

DonetBhire   • 

113 

14,717     0 

0 

130     4     9 

8      3      0 

GloQoester    . 

274 

51,360     0 

0 

187     8  11 

15      0       0 

Kent     . 

300 

64,056     0 

0 

S13  10     5 

37       0       0 

Lancaster      • 

655 

100,695  16 

9 

153  14    8 

15       0      0 

Lieioester 

152 

27,630  13 

3 

181   15     6 

8       1       0 

Middlesex     • 

1,000 

202,000     0 

0 

202     0    0 

77       0      0 

Norfolk 

220 

50,000     0 

0 

227     5     5 

4       2       U 

Nottingham  •        • 

200 

36,800     0 

0 

184     0     0 

8       0       0 

Suffolk 

228 

32,000     0 

0 

140     7     0 

30       2       0 

Surrey          •         • 
YorksW,  W.Riding 

403 

85,366  19 

1 

211    16     7 

97       0       0 

420 

46,846     0 

0 

111   10     7 

40       0       0 

GlaBgow 

350 

46,000     0 

0 

131     8     6 

r         68      0      0 
notineladediiicwtr 

Amagn                • 

134 

20,970     4 

5 

156     9  10 

8       0     23 

Carlow 

180 

22,577  16 

4 

125     8     8 

15       0     39 

Clomnel 

120 

16,677   19 

3 

138  19     7 

11        1     14 

Connanefat    . 
Londonderry 

316 

27,130     4 

6 

85  17     1 

22       2     28 

212 

26,282     8 

3 

123  19     3 

12       5       2 

Maryboroagh 

170 

24,442  19 

0 

143  15     7 

22       2     17 

Waterftrd     •         • 

127 

16,964  12 

1 

133  11     7 

14       2     12 

StatXBtia. — ^There  are  in  England  and 
Wales  12  county  asylums,  5  county  and 
sabscription,  11  partly  subscription  and 
partly  cWitable,  1  military,  1  naval,  and 
142  licensed  houses;  14  of  which  last 
receiTe  paupers.  The  hospital  of  Betfalem, 
which  is  exempt  fh>m  the  rules  that  affect 
other  asylums,  is  to  be  added  to  this 
number. 

•  Scotland  has  eight  public  asylums ;  in 
all  of  which,  we  belicTe,  private  patients 
as  well  as  paupers  are  received ;  and  some 
are  assisted  by  charitable  endowments. 

Ireland  has  twelve  public  asylums ;  ten 
of  these  are  district  asylums  for  the  poor ; 
Cork  is  locally  governed,  and  Swift*s 
Hospital  is  founded  by  charter. 

Several  new  asylums  are  in  progress 
both  in  England  and  Ireland. 

With  a  view  to  present  in  a  few  plain 
statistical  tables  the  resultfe  of  treatment 
in  each  of  the  existing  public  asylums, 
the  writer  of  this  article  sent  blank  forms 
to  eacli  superintendent  in  the  kingdom ; 
in  almost  every  case  they  have  been 
filled  up  and  returned,  and  their  contents 


are  embodied  in  the  following  tables' 
When  information  could  not  be  obtained 
in  this  manner  or  fh>m  reports,  the  statis- 
tical tables  published  by  the  Conunis* 
sioners  in  lunacy  have  been  resorted  to ; 
but  these  only  extend  to  the  end  of  the 
year  1843,  and  required  much  correctioo, 
as  they  are  not  upon  one  uniform  plan. 
We  may  instance  the  tables  fiimishM  by 
Bethlem  and  St  Luke's  as  omitting  many 
of  the  particulars  desired  by  the  Commis* 
sioners.  In  several  asylums  no  average 
number  of  patients  is  given,  and  the  pei^ 
centages  of  deaths  and  cures  are  'calco- 
lated  upon  other  numbers ;  in  other  asy* 
lums  which  have  been  opened  many  years 
the  early  records  are  so  incomplete  as  to  be 
useless.  In  several  asylums,  even  in  some 
recenUy  opened,  the  published  returns  do 
not  contain  any  distinction  of  the  sexes. 

The  first  table  shows  the  whole  num* 
ber  of  patients  admitted  into  the  49  public 
asylums  of  the  United  Kingdom  to  the 
latest  date  to  which  we  can  obtain  in- 
formation; being  38,498  males,  38,207 
females,  and  8,394  of  whom  the  sex  is 
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not  specified.  Thus  the  admisBioiu  of 
mala  exceed  those  of  females  by  291,  or 
m  tlie  proportion  of  1  to  '9924 ;  a  scarcely 
^ipreoable  difference.  Of  the  whole 
number  of  insane  penons  in  England  and 
Wales  on  the  1st  Janaary  1844,  aooording 


to  the  report  of  the  Commissioners,  9862 
were  males,  and  11,031  females ;  thns  the 
females  exceed  the  males  in  the  propor- 
tion of  1  to  '894.  The  greater  mortality 
among  men  is  the  cause  of  this  apparent 
discrepancy. 


Table  I. 


Dite  of  Opening. 

DBteofBetom. 

Admi»iona. 

N'tmeorAsylnm. 

Male. 

Female. 

Total. 

Englani). 

Bedfijrd    •        •         • 

Aug.  1812 

31  Dec. 

1843 

577 

524 

I.IOI 

Betfalem* 

1547 

n 

1844 

2,658 

3,643 

6,301 

Bristol,  SL  Peter's  Ho«- 

pitalt    . 

1696 

n 

t* 

265 

316 

581 

Chathsm  (Military;    . 

10  May    1819 

n 

1843 

586 

22 

608 

Cheshire  . 

20Ang.    1829 

9t 

»t 

511 

386 

897 

Corawall  . 

Oct.     1820 

n 

tf 

429 

329 

758 

Dorsetshire 

lAug.   1832 

»f 

1844 

202 

353 

455 

Hospital          .         . 

1  July   1801 

»»    --. 

1843 

644 

737 

1,381 

Gloucester 

21  July    1823 

n  ^1844 

'  895 

804 

1,699 

Haslsr  (Naval)  . 

15Aag.   1818 

n 

n 

807 

807 

Kent        .         .         . 

iJan.    1833 

»t 

ft 

439 

325 

764 

Lancaster 

28  July   1816 

24  June 

1845 

2,384 

1,912 

4,296 

Leicester 

10  May    1837 

31  Dec 

1844 

284 

291 

575 

Lincok     . 

25  Mar.  1820 

i» 

f» 

577 

494 

1,071 

Liverpool 

1792 

» 

»» 

2,418 

1,456 

3,874 

Middlesex 

16  May    1831 

30  Sept 

ft 

1,431 

1,370 

2,801 

Norfolk     . 

May    1814 

31  Dec. 

n 

716 

794 

1,510 

Northampton      .         • 

1  Aug.    1838 

n 

1843 

309 

311 

620 

Norwich,  Bethel   Hoa- 

pitalj     . 

1713 

n 

1844 

96 

105 

201 

Nottuigfaam 
OxfonTs    •         • 

12  Feb.   1812 
July    1826 

30  June 

31  Dec 

1845 
1844 

1,045 

808 

1,853 
493 

Sl  Lakers 

.30  July    1751 

n 

»» 

7,130 

10,410 

17,540 

Staflford§   •         • 

1  Oct     1818 

25  Dec. 

tf 

.  • 

3.073 

Snfiblk      . 

1  Jan-    1829 

29  Aug. 

1845 

627 

620 

1,247 

Snrrey 
Yorkl       . 

14  June   1841 

27  Aug. 

t» 

370 

343 

713 

Nov.   1777*^ 

1  June 

>t 

. . 

, . 

4,032 

„    Friends'  Ketreat 

June   1796' 

24    „ 

ft 

336 

379 

715 

Yorkshire,  W.  Riding 

Wales. 
Pembroke 

23  Nov.   1818 

31  Dec 

1843 

1,682 

1,657 

3,339 

1824 

») 

n 

16 

14 

30 

Scotland. 

Aberdeen 

1  Jan.    1821 

I  May 

1845 

538 

614 

l,li52 

Dumfries  (Criehton)    . 

1  June   1839 

11  Nov. 

1844 

176 

122 

298 

Dundee     . 

1  April  1820 

16  June 

1845 

586 

505 

1,091 

Edinburgh! 

.. 

31  Dec 

1844 

83 

79 

162 

Elgin         ..         . 

9  April  1835 

»» 

1843 

49 

24 

73 

•  Only  for  24  yean.  f  Only  for  16  yean. 

^  aens  not  diadngoUied. 


X  Only  for  6  yean, 
il  Only  for  1  year. 
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Ktmaot  AMylum. 

Dtto  of  Opening 

DfeteorRcten. 

Mala. 

Female. 

Tool 

Glasgow    • 

12  Dec. 

1814 

31  Dec 

1843 

1,754 

1,421 

3,175 

Montrose* 

May 

1782 

H 

»ff 

•  • 

•  • 

796 

Perth        •        •         • 

I  June 

1827 

I  June 

1845 

307 

270 

577 

Ireland. 

Armagh     . 

14  July 

1825 

31  Mar. 

1845 

800 

609 

1,409 

Belfiist      . 

June 

1829 

»» 

♦» 

817 

776 

1,593 

Carlow 

7  May 

1832 

31  Dec. 

1844 

302 

307 

609 

Clonmel    • 

1  Jan. 

1835 

31  Mar. 

1845 

256 

223 

479 

Conaattght 

16  Nov. 

1833 

H 

H 

691 

472 

1,163 

Cork 

iMar. 

1826 

31  Dec 

1844 

1,739 

1,749 

3,48$ 

Dablin  (Richmond)    • 
„     (Swift's     Hos- 
pital)! .        .         . 

Dec. 

1830 

31  Mar. 

1845 

763 

626 

1,389 

., 

31  Dec 

1844 

104 

67 

171 

Limerick  . 

31  Jan. 

1827 

28  Aug.. 

1845 

906 

840 

1,746 

Londonderry 

June 

1829 

31  Dec. 

1843 

676 

638 

1,314 

Maryborough     • 

14  May 

1833 

31  Mar. 

1845 

296 

301 

597 

W^ateriord                   • 

9  July 

1835 

31  Dec. 

1844 

221 

261 

482 

•  SexM  not  dkd 

nguiahed. 

tOnlyfar6  7«UB. 

The  following  table  (II.)  shoM  the  re- 
snlt  in  the  same  asylums  as  to  lares  and 
deaths  during  the  same  period.  This  com- 
parative table  is  recommended  by  the 
oommissionerB,  in  addition  to  the  tables 
showing  the  per-centage  of  cures  and 
deaths  on  the  average  number. 

The  cures  are  taken  as  I. 

The  term   *' Removed"   inelades  all 


discharged  improved  or  uncnred,  or  es- 
caped. 

This  table  likewise  shows  the  number 
remaining  in  the  diflferent  public  asy- 
lums at  the  latest  dates  to  which  we  have 
been  able  to  make  up  the  returns,  and 
which  appears  to  be  5143  males,  5052 
females,  and  236  of  whom  the  sex  is  not 
specified. 


Table  II. 

Name  of  Aaylun. 

"""^S^ 

Removed. 

Died. 

Remain. 

Deatha. 
Cuwbein^l. 

M. 

F. 

M. 

F. 

M. 

F. 

M. 

F. 

M. 

F. 

Enolaivd. 

Bedford 

217 

165 

170 

185 

115 

110 

75 

64 

•529 

•666 

Bethlem  • 

1052 

1761 

1022 

1301 

220 

205 

189 

197 

•209 

•116 

Bristol  . 

117 

133 

51 

71 

61 

72 

36 

40 

•521 

"541 

Chatham 

144 

4 

156 

6 

218 

7 

68 

6 

1-373 

1^5 

Cheshire 

233 

197 

52 

28 

138 

81 

88 

80 

•592 

•411 

J  Cornwall 

240 

225 

•  • 

•  • 

113 

32 

74 

79 

•470 

•142 

Dorset  . 

87 

112 

6 

13 

58 

65 

51 

63 

•Cf.6 

-580 

Exeter  . 

382 

337 

166 

326 

88 

34 

8    40 

•230 

•100 

Gloucester 

467 

457 

167 

128 

121 

85 

140;i34 

•2.59 

•186 

X  Hashir  . 

328 

•  • 

•  ■ 

356 

123 

, . 

1-085 

, , 

Kent      . 

114 

72 

35 

45 

159 

71 

131 

137 

1-394 

•986 

Lancaster 

, 

933 

832 

152 

116 

967 

641 

332 

323 

1-036 

•770 

Leicester 

123 

135 

41 

52 

45 

32 

75 

72 

•365 

•237 

X  Thoee  diachaiiged  improved  and  oncoivd  are  incloded  with  tlw 
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Tkble  IL—camimud. 

Name  of  Asylum. 

'^issa- 

Removed. 

Died. 

Remain. 

Demtha, 
Cnnf  being  1. 

M. 

F. 
189 

M. 

19(. 

P. 

M. 

F. 

86 

M.| 

F. 

M. 

F. 

Lbooln 

200 

172124 

57 

47 

•620 

•455 

LiTerpool        •        • 

1024 

548 

1083 

746'276 

144 

35|  18 

•269 

•262 

Middlesex      . 

324 

314 

73 

51  525 

436 

4181569 

1-620 

1-388 

Norfolk 

308 

393 

19 

21326 

291 

63'  89 

1-0.58 

•740 

NorthamptOD  •         •         • 

105 

123 

33 

22 

55 

55 

1161111 

•523 

•447 

♦Norwich         .         • 

43 

., 

62 

, , 

28 

■  • 

68'  .. 

1*58] 

P581 

Nottiagham    • 
♦Oxford. 

450 

399 

321 

232 

174 

77 

100,100 

•386 

•192 

246 

, , 

141 

, , 

59 

•  • 

47|  .. 

•239 

•239 

a  Luke'*       . 

2575 

4624 

3503  48799591 

764 

93  143 

•373 

•165 

•Staflbrd 

1336 

.. 

875 

..    612 

• . 

134116 

.458 

•468 

Snffiilk  •         •         •        • 

245 

278 

82 

67  188 

159 

112116 

-763 

•571 

Surrey  •         •         •         • 

56 

57 

17 

9  116| 

55 

181222 

2*071 

•964 

tnYork      . 

3179 

• . 

, , 

, , 

701 

, , 

80    72 

•220 

•220 

n    Friends' Retreat       . 

145 

192 

67 

48 

81 

85 

43    54 

•558 

•442 

Yorkriiire,  W.  Riding      . 

WAI.R8. 

Ptaibtoke 

686 

771 

159 

218 

622 

430 

213 

238 

•906 

•557 

3 

5 

.. 

•  • 

3 

3 

10 

6 

1- 

•6 

Aberdeen 

251 

272 

85 

169 

104 

87 

98 

86 

•414 

•319 

•3)aniines 

•  • 

• . 

•  • 

•  • 

• . 

121 

•  • 

.  • 

Dundee. 

247 

230 

129 

118 

107 

64 

105 

91 

•433 

•278 

Ediobnrgh 

38 

52 

21 

12 

11 

9 

172 

176 

•289 

•173 

Cagm     .         •         •         ■ 

5 

7 

9 

5 

3 

0 

15 

11 

•6 

•000 

Glasgow 

769 

669 

556 

474 

233 

130 

196 

148 

•302 

•194 

♦Montroae 

324 

, , 

129 

•  • 

255 

, , 

47 

44 

•787 

•787 

Pferth    .... 

116 

124 

60 

53 

45 

29 

86 

64 

•387 

•233 

Ikelanb. 

Armagh          •        • 

348 

282 

278 

171 

109 

91 

65 

65 

•313 

•322 

oelnst  •         ■         •         • 

424    428 

99 

69 

152 

173 

142  106 

•358 

•404 

tCariow. 

160 

190 

•  • 

•  • 

49 

39 

93 

78 

•306 

•205 

Oonmei 

154 

115 

30 

18 

4G 

25 

62 

60 

•298 

•217 

Gonnaiight      . 

239 

212 

59 

36 

213 

89 

180 

135 

•891 

•419 

CoriT^ 

877 

980 

288 

218 

351 

330 

223 

221 

•400 

•33G 

JDoblin  (Richmond). 

357 

324 

169 

176 

193 

117 

137 

150 

•540 

•361 

n     (SwifVs  Hoepital). 

46 

36 

31 

16 

25 

23 

73 

71 

•543 

-638 

Umerick 

499 

468 

69 

65 

175 

129 

163 

178 

•350 

-275 

LQDdondeny*. 

313 

336 

105 

85 

151 

143 

107 

74 

•482 

•425 

Maryborough* 

121 

156 

22 

22 

68 

38 

85 

85 

•561 

•248 

Waterfoird      •         •        • 

98 

105 

49|     69 

26 

23 

48 

64 

•265 

•219 

M 

ean 

•622 

•458 

*  Seaii  not  diaUngoidied. 

t  Thme  dStdiuged  improved  and  uncnred  axe  included  with  the  euret. 

1  Gi«at  danbCa  exiat  aa  to  tlie  aceinacy  of  the  older  booka  at  the  York  Aaylnm. 

9  Thete  m  aome  miatake  here ;  the  admiaaiona  are  made  to  amoont  to  1SS9,  and  the  cnrea,  deatha,  and 
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The  greater  number  of  cares,  and 
smaller  number  of  deaths  among  females 
must  be  in  a  f;reat  measure  ascribed  to 
their  comparatiye  immunity  from  epi- 
lepsy and  paral^^sis ;  which,  when  com- 
bined with  msanity,  render  recovery  very 
nearly,  if  not  quite,  hopeless.  It  is  sud 
also  that  women  more  firequently  recover 
from  the  acute  stage  of  mania,  while  men 
die  of  exhaustion. 

The  reverse  of  this  apparent  rule  is 
found  only  in  the  results  of  some  of  the 
smaller  asylums,  where  the  deaths  of 
either  sex  are  few.  In  those  returns 
where  the  sexes  are  not  distinguished  we 
have  reckoned  the  proportion  as  equal. 

The  tables  of  per-centage  of  cures  and 
deaths  published  by  the  commissioners 
have  unfortunately  not  been  compiled 


upon  any  fixed  plan.  All  computations 
excepting  upon  the  average  number  of 
patients  m  the  asylum  during  the  specified 
year,  must  be  Miadous.  'Ine  following 
tables  have  been  made  upon  that  prin* 
dple;  the  blanks  indicate  the  cases  in 
which  correct  returns  are  wanting.  Some 
asylums  do  not  publish  their  avera^ 
number  of  patients ;  others  calculate  me 
per-centage  of  cures  and  deaths  upon  the 
whole  number  admitted;  but  this  is  an 
entirety  delusive  method,  as  these  som- 
bers  must  be  continually  increasing,  while 
the  proportion  of  patients  remaining  de- 


We  have,  as  fiir  as  possible,  made  an 
average  of  all  the  public  asylums  tor  ten 
years  past. 


TABLE  III. 

Per-centage  of  cures  upon  the  averaee  number  of  patients  in  the  Public  Asylums  for 

the  Insane  m  the  Umted  Kingdom,  for  ten  years,  ending  1845. 


Name  of  Asylum. 


England. 
Bedford  .  . 
Bethlem  .  . 
Bristol  .  .  . 
Chatham  • 
Cheshire  .  • 
Coniwall  •  . 
Dorsetshire 
Gloucester .  . 
Haslar  .  •  . 
Kent  .  .  • 
Lancaster  .  • 
Ldcester  .  . 
Lincoln  .  • 
Liverpool  .  . 
Middlesex 
Norfolk  .  . 
Northampton  . 
Nottingham  . 
Oxford  .  . 
St  Luke's  .  . 
Stafford  .  . 
Suffolk  .  . 
Surrey  .  .  . 
York     .     .     . 

„  Friends' Retreat 
Yorkshire,  W.Riding 

Wales. 
Pembroke  .     • 


19-33  25-00 


18-00 


17-40 
23*88 


1118 
17-98 


30-00 


5-90 
12-27 


23-53 


10-75 
20-06 


1-40 


17-95 
29-01 


8-90 
23-60 


16-40 


4-76 
10-56 


24*61 


12-19 


19-87 


25-66 


19-33 
2-80 


17-66 
32-44 


18-03 

2-80 

28-90 

14-26 
29-44 


9-88 
21-34 


32-80 


5-67 
12-42 


23-13 


9-41 
19-65 


5-84 
18-81 
37-33 
23-10 
68-62 
9-14 
9-14 
37-33 
18-85 
25-00 


22-70 


8-04 

9-19 

21*46 

11-11 


1840. 


12-28 


30-64 

2-78 

29-35 

11-2! 
28-03 


10-40 
18-89 
53-84 

9-50 
53-19 

8-14 
13-8' 
40-19 
20-54 
22-91 


18-77 
1917 


8-02 

7-05 

18-20 

5-00 


9-40 


20-31 
2-78 
36-00 
15-43 
17-05 
3319 


6-49 
13-40 
32-65 
17-40 
35-29 
5-65 
7-50 
31-85 
21-05 
21-73 


22-54 
16-00 
2*62 
10-00 
12-08 
15-34 


12-60 


23*18 
•00 
30*26 
11*56 
17-41 
36-03 
10-67 

4-32 
15-64 
42-05 
14-80 
41-00 

5-30 
16-00 
22*39 
24-05 
27-27 


25*43 

11-32 

9-46 

6-17 

3-40 

15-46 


5-26    0-00  20-00 


19-53 
4414 
10-81 

1-49 
25-94 
13-10 
17-71 
31-12 
13-00 
10-41 
16-69 
19-81 
23-40 
96-49 

5-56 
19*76 
29-31 
26-58 
16-95 


23*93 
12-20 
11-39 
7-05 
11-11 
16-01 


36-76 
58-90 


21-92 
29-10 
15-20 

7-19 
20-55 
17-73 
10-09 
85-93 

3*55 
16-46 


44*54 

25-20 

18-91 

7-06 


Mean. 


U-16 


5-938 
8-51 


15*88 

40-45 

25-05 

3-SS 

30-09 

18-36 

17-95 

30-24 

12-95 

8-29 

17-80 

38-90 

19-79 

68-42 

5-96 

13-10 

32-21 

18*32  32*29 

22-77 

44-54 

22-17 

16-71 

7-63 

8-61 

8-55 

18-25 

8-27 
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eof  Ajylam. 


Scotland. 

Aberdeen  .     . 

Dundee     •     . 

Edinburgh 

Glasgow    .     . 

Perth  •  •  • 
Ireland. 
Armi^  •  • 
Belftst.  .  • 
Carlow  .  . 
Cloomel  .  . 
Gonnftiight 
Cork  .  .  . 
Dublin  (Richmond) 

^  (Swiff  5  Hospital) 
Limerick   . 
Loodondeny 
Maryborough  . 
Wster&rd.      < 


1300 
42*00 
24*80 


2416 


16*3: 

30*50 
26*50 
22*22 


20*20 


27*65'31*90 


30-23  23-91 


13-71 

29-25 
27-50 
22*45 


22-70 
32-00 


50-56 


18*66 


18*57 
24*20 


38*99 
11*50 

29*11 
29*89 
21-52 
28*00 
21*29 
34*80 


10-52 
19*41 
21*25 
17*83 

32-00 


47*36 
17*77 

20-47 
23*67 
12-84 
20*02 
19*67 
44*17 
15*51 
12*00 
20*40 
24*34 
13*83 
25*75 


17-36 
15-34 


61-79 
15*00 

7-60 
26-12 
16-23 
27-00 
17-42 
34*80 
9-31 
9*32 
19*06 
26*57 
14-63 
3211 


15-17 
10-61 


50-00 
12-00 


17-21 
13-88 


45*66 
12-00 

29*50 
36*14 
16*66 
20*12 
15-19 
33-80 
13-10 
8-10 
19-77 
26-08 
17*36 
29*66 


1644. 


16*76 
10-69 
30-61 


26-51 
26*87 
14-20 
14*03 
10-35 
25*33 
13*05 
7*24 
7*36 
18.22 
12*94 
24*36 


16-39 
9*47 


8*90 

29*10 
26-25 
15*42 
14*16 
10*35 
27*31 
12*37 


1000 
17*94 


Mean.. 


Mean. 


16-91 
14*70 
30*61 
48-76 
13*36 

25-91 
28*00 
17*62 
21*50 
17*74 
32'*69 
1308 
9*17 
17*03 
22-17 
13-74 
29*00 

21-30 


TABLE  IV. 


Perssentage  of  deaths  upon  the  ayerage  namber  of  patients  lb  the  Public  Asylums 
for  the  Insane  in  the  United  Kingdom,  for  ten  years  ending  1845. 


Name  of  Aaylom. 

1836. 

18S7. 

183S. 

•  • 

3-25 

14-00 

•  • 
6-86 
6-91 

•  . 
7-55 

16-70 

10*50 

11*99 
21*11 

6-22 

1839. 

10.61 

9*83 
19-71 
18*75 

9*50 
6-09 

10-62 
12-80 
13*33 

9*34 
19*60 
11*53 
20*12 
17*33 

5*80 

4*54 

•  . 

8-64 

1840. 

1841. 

1848. 

1843. 

1844. 

1843. 

Mean. 

ESCLANJ). 
nasmm      •      •      • 

fiethlem     .     .     . 
BrifCQl.     .     .     . 
Chatham   .     .     . 
Oushiie    .     .     . 
Coniwall   .     •     . 
DoTMtshire      .     . 
OloDcesler.     .     . 
Hadar.     .     .     . 
Kent    ...     . 
Uacaater  .     •     . 
Leicester    ,     .     . 
Liwohi     .     .     . 
xrfreipool  •     a     • 
MiddlcBez  .     •     . 
Norfolk     .     .     . 
Nofthamploa  • 
Nottingham     .     . 
Oxford  •     ■     •     • 

.  • 

9-00 
3*53 

11.96 
5-97 

9-81 
18-71 

5-20 

10-84 
18-40 

.  • 
7*66 

•  • 
.  . 
5-20 

15-00 

.  • 

15*84 
4-76 

18*29 
26-76 

16-40 

7-88 
19*26 

•  •  ' 
9*23 

7-89 

29-17 

7-00 

10*48 

6-57 

9-84 

•  • 

9*32 

16-25 

12-08 

15-38 

14-89 

8-26 

12*71 

8*82 

6-16 

4*16 

13*87 
10-36 

7-69 

23-43 

12-50 
12*66 

8*72 
18*94 

9*78 

7-l6 
12-68 
13*26 
15*46 
14-70 

9-39 
24*70 
18*51 

9*86 
18*04 

1.3-.M 
11-00 
3*93 

12*60 

20*29 

4-60 
1118 

9*52 
12*82 
14*98 
11-65 

8-17 
12*76 
12*84 
16-88 
15*38 

9*65 
12*57 
10*40 
13*92 

9*09 

15-51 

9*90 
11*13 

13*28 

6-81 

16*21 

4-50 

6*96 

6*51 

13*05 

12-03 

14-00 

16-66 

11*50 

6*30 

18-01 

1818 

7-01 

26-35 

15-51 

9*49 

6*79 

10*68 
13*61 
10*82 

•  a 

7-79 
13*69 

a     • 

•  • 

•  . 

8-77 
10*44 
10*40 

9-09 
10-11 

2*83 
12*85 
17-18 

6-40 
18-90 

7*86 
13*67 

9*45 
14-39 

ii*i6 

7*82 

10-41 

7-30 

14-45 

10-10 

12-00 

7*91 

11*59 

8*92 

1201 

10*13 

14-94 

10-10 

13-33 

16-65 

9-21 

19*34 

14*11 

8*28 

7-52 

fit  Luke's.     .     . 
telfoni      .     .     . 
Soflblk.     .     .     . 

.    a 

«  . 

.  • 

7-86 
13-44 
10-49 

8orrey  .... 

•    • 

'  . 

■  • 
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CNuneoTAiyliiai. 


York    .     .     . 

„  Friends' Retreat 
Yorkshire,  W.  Rid. 

Walks. 
Pembroke  •     •     • 

SOOTLAMD.; 

Aberdeen  .  .  . 
Dnndee  .  •  . 
Edinburgh  .  . 
GUunow  .  •  . 
Perth    .     •     •     • 

Ibxland. 
Armag^l  ,.  • 

Bel&st .... 
Carlow  .  .  . 
Clonmel  .  .  . 
Connanidit  .  . 
Cork  .  .  .r!. 
Dublin  (Richmond) 
„  Swiff 8  Hospital 
Limerick  .  • 
Londonderry  . 
Maryborough  • 
Waterford .     . :. 


18S6. 


4-43 
18-'l2 


6-20 


8*00 

8-00 
8-SO 


1.V4S 
12-50 


3^8 


18S7. 


9-14 
19-28 


7-48 


5-83 


U-00 


18SS. 


5-88 
10-69 


5-83 


4-38 


10-00 


18-50  12-50 
3-16'  8-69 


15-68  15-41 
12-3311-60 


3-25    3-37 


1839. 


5-17 
10-84 
16-30 

11-11 


7-33 


9-43 
2-29 

9-91 
7-73 
3-54 
6-12 
15-27 
11-90 


3-28 
6-17 
14-49 
400 
7-00 


IMO.I 


8-64 

117 

10-81 

10-00 

7*14 
4-45 


7-01 
2-96 

4-80 

11*83 

6-42 

10-68 

15-98 

13-83 

5-51 

8-00 

8-45 

12-0 

13-20 

1-99 


1841. 


4-37 

4-39 

15-07 

5-26 

13-19 

4-87 


10-11 
4-25 

6-66 

9-79 

5-19 

8-57 

12-87 

11-02 

6-55 

4-02 

4-26 

12-07 

4-26 

4-58 


184S.     1843. 

9-25|  6-41 

7-95    4-44 

13-21  12*86 

4-76;  OVO 


6-89|  7 
5-58    5-00 


12-24  11-32 
3-54    6-29 

5-88  9-01 
10-931  7-23 

7-401  5-35 

4*80|  6-25 
10-11  10-95 
11-58  12-35 

5-51    8*27 


4-57 
6-56 
7-72 
7-78 
5-21 


6-08 
5-08 
9-00 
4-79 
7-62 


819 


7*18 
6-41 
6-80 


9*09 

8-30 

4-14 

7-89 

10-67 

10*98 

619 

6-52 

5*94 

10-28 

4-11 

8-40 


lfl4&. 


6-57 


3-82 
7-37 


3-42 

10-44 

15-40 

4-00 

333 

10-6 

11*73 

6-52 


411 
8-54| 


6-65 

5-24 

14-54 

6-22 

7*58 
6*05 
6*80 
10*02 
8^9 

8-47 

11-35 

511 

6.80 

13-30 

n-98 

6-42 

5-41 

6-07 

10-93 

5-93 

,  5-84 


Mean .  .     9-64 


The  mean  number  of  cures  thus  ap- 
pears to  be  21-3  per  cent,  and  of  deaths 
9-64  per  cent ;  but  many  asylums  depart 
Tery  widely  from  this  standard.  Beth- 
lem,  St  Luke's,  and  Liverpool,  receive 
onl;^  recent  cases ;  and  in  the  Liyerpool 
institution  their  probation  is  very  short 
The  large  asylums  at  Hanwell,  Surrey, 
and  Lancaster  are  consequently  compel- 
led to  receiye  almost  entirely  incurables, 
which  accounts  for  their  small  number  of 
cures.  The  Uirge  number  cured  in  the 
Irish  asylums  may  be  in  some  measure 
accounted  for  by  the  peculiar  character 
of  their  patients.  The  Irish  patients  in 
English  asylums  usually  recover  rapid- 
ly, the  form  of  disorder  bdng  frequently 
pure  excitement,  which  is  soon  allayed  by 
quiet,  by  temperance,  and  the  orderly  re- 
gulations of  an  asylum. 

Many  attempts  haye  been  made  to 
obtain  a  uniform  system  of  keeping  sta- 
tistical tables;  at  present  a  different  plan 
is  adopted  in  almost  every  asylum.  A 
great  miprovement  would  be  ^ected  if 


every  report,  in  addition  to  its  informa- 
tion for  the  current  year,  contained  a 
condensed  statement  ft^  the  opening  of 
the  institution  as  to  admissions,  cures,  and 
deaths;  and  there  would  be  little  diffi- 
culty in  adding  the  ages,  forms  of  disease^ 
the  causes  of  death,  and  other  tables.  Mneli 
important  information  as  to  the  most 
fiivourable  and  unfavourable  ages,  and 
the  results  of  immediate  and  delayed  ad- 
mission, would  be  easily  gained,  if  m  re- 
ference to  the  last  report  of  any  asylum 
were  sufficient  to  show  the  ezperienoe  of 
that  institution  firom  its  <^)ening  in  m  con- 
densed form.  No  asylum  has  yet  pub- 
lished any  such  tables;  but  in  the  nvme- 
rous  new  asylums  which  will  be  boalt  in 
the  course  of  a  few  years,  nothing  ooold 
be  more  easy  than  to  ad(^t  them.  The 
legislature  may  possibly  enforce  oertun 
tables ;  and  such  a  law  would  be  ezoeed- 
ingly  desirable,  if  we  could  hope  that  the 
practical  ezperienoe  of  the  soperintend- 
entB  of  lunatic  asylums  would  be  allowed 
to  be  of  any  weight  -.  but  if  the  retoms 
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are  to  be  made  <mt  acoordiog  to  the  ftncy 
of  men  i^orant  of  the  subject  upon  which 
thejl^i^ate,  the  present  system,  by  which 
every  soperinteDdent  follows  his  own  dis- 
cretion, IS  fhr  preferable. 

The  following  points  seem  to  deserve 
attention  in  any  plan  for  uniform  zegis- 
Ciatiao:— 

L  Admiffiions  for  the  current  year  :— 

1.  Form  of  disease. 

2.  Causes  of  disease. 

3.  Duration  of  disease. 

4.  Age. 

5.  Age  when  first  attacked. 

6.  Social  state. 

7.  Station  or  occD^tion. 

II.  Similar  returns  for  the  whole  num- 
ber admitted  from  the  opening  of  the 
asyinuL 

III.  Cares  for  the  current  year : — 
L  Form  of  disease. 

2.  Causes  of  disease. 

3.  Duration  of  dis^ise. 

4.  Age. 

5.  Age  when  first  attacked. 

6.  Duration  of  residence. 

7.  Per  centage  upon  ayerage  num- 
ber of  patients. 

IV.  Similar  returns  for  the  whole  num- 
ber cured. 

V.  Deaths  fiir  the  current  year  :— 

1.  Form  of  mental  disease. 

2.  Causes  of  mental  disease. 

3.  Duration  of  mental  disease. 

4.  Age. 

5.  Age  when  first  attacked. 

6.  Dmition  of  residence. 

7.  Per  centa|g;e  upon  average  num- 
ber of  patients. 

8.  Causes  of  deaths. 

VL  Siimlar  returns  for  the  whole  num- 
ber who  haye  died. 

VII.  Number  discharged  uncured,  im- 
proved, by  request  of  friends,  removed 
try  paridies,  or  escaped,  during  the 
corrent  year,  distingmshing  the  re»- 
aons  far  removal,  and  the  duration  of 
tesidenoe. 

VIIL  Similar  returns  ibr  the  whole 
Bomber  removed  or  escaped. 

IX.  PMientB  renudning  m  the  asy- 
lum:— 

1.  Form  of  disease. 
S.  Duration  of  disease. 
3.  Duration  of  residence. 


4.  Age.     - 

5.  Number  probably  curable. 

6.  Number  probably  incurable. 
The  registers,  to  contain  all  this  infor-  ' 

mation,  might  be  of  very  ample  form,  &r 
less  complicated  than  those  at  present  in 
use  in  several  asylums.  The  sexes  should 
be  distinguished  in  every  statement 

Registera  should  likewise  be  kept  of 
every  instance  of  restrain^  its  nature  and 
duration,  and  of  the  duration  of  every  se- 
clusion ;  also  of  employment  and  of  the 
value  of  the  work  done.  Many  others 
might  be  suggested  as  useful  in  various 
wa^^s,  though  not  strictiy  necessary  for 
statistical  purposes. 

('  Report  of  the  Metropolitan  Commis- 
sioners in  Lunacy  to  the  Lord  Chancel- 
lor,' 1844  ;  <  Statistical  Tables  prepared 
by  the  Metropolitan  Commissioners  in 
Lunacy,'  1844 ;  <  An  act  for  the  Regula- 
tion of  the  Care  and  Treatment  of  Luna- 
tics'  (8  &  9  Victc.  100);  *An  Act  to 
amend  the  laws  for  the  Provision  and 
Regulation  of  Lunatic  Asylums  for  Coun- 
ties and  Boroughs,  and  for  the  mainte- 
nance and  care  of  Pauper  Lunatics,  in 
England'  (8  &  9  Vict  c.  126);  'Report 
of  the  Inspectors-General  of  District, 
Local,  and  private  Lunatic  Asylums 
in  Ireland,'  1845;  *  Returns  from  each 
District  Lunatic  Asylum,  in  Ireland,' 
1845;  'Reports'  of  all  the  principal 
Asylums  in  England,  Scotiand,  and  Ire- 
land, and  information  privately  supplied 
by  many  of  the  superintendents ;  *  Farr 
on  the  Statistics  of  English  Lunatic 
Asylums ; '  *  Benevolent  Asylum  for  the 
Insane  of  the  Middle  Classes,  Prospec- 
tus;' 'History  of  the  York  Asylum;' 
'  Tuke's  Description  of  the  Retreat  near 
York;'  'Hill  on  the  Management  of 
Lunatic  Asylums ; '  '  Remarks  by  Mr. 
Serjeant  Adams  on  the  Report  of  the 
Metropolitan  Commissioners  in  Lunacy  ;* 
Personal  knowledge  of  the  Middlesex 
Lunatic  Asylum,  Hanwell.) 

LYON  KING-AT-ARMS.  [Herald.] 

M. 

MACHINERY.  It  is  proposed  to  con- 
sider, in  this  article,  the  influence  which 
is  exercised  by  machinery  upon  the  ge- 


MACHINERY. 


[M8] 


MACHINERY. 


neral  interests  of  mankind,  and  eroeciaUy 
upon  the  well-being  c^diffinrent  ctasses  of 
society.  There  ia  no  subject  in  the  pre- 
sent age  which  is  more  deserving  of 
attention;  and  none,  perhaps,  in  which 
all  classes  are  so  much  oonoemed.  What- 
CTer  theoretical  opinioDS  nuiy  be  enter- 
tained b^  specnlative  men,  the  nse  of  ma- 
chinery in  aid  of  human  labour,  or,  as 
some  contend,  instead  of  it,  is  rapidly  in- 
creasing and  cannot  be  restrained;  it  is 
right  therefore  for  all  men  to  endeavour 
to  judge  for  themselves  in  what  manner  it 
is  valuable  to  society,  and  whether  the  in- 
juries attributed  to  it  be  real  or  imagi- 
nary. By  some,  every  new  machine  is 
viewed  as  an  addition  to  the  wealth  and 
resources  of  a  country ;  by  others  it  is 
regarded  as  a  hatefol  rival  of  human  in- 
dustry— as  iron  contending  with  straining 
smews— as  steam  strugglmg  agunst  the 
life  and  blood  of  man.  The  ooe  -view  is 
full  of  hope  and  promise :  the  other  is 
fought  with  gloom  and  sadness.  One 
would  present  society  advancing  in 
wealth  and  comfort;  the  other  would 
show  it  descending  fitster  and  &ster  into 
wretchedness.  But  even  those  who  be- 
lieve that  the  inventive  faculties  of  men 
have  been  engaged  in  devising  for  then^ 
selves  a  curse,  would  f^ladly  be  con- 
vinced that  cheerftil  anticipations  of  good 
are  consistent  with  sound  philosophy. 

The  influence  of  machmery  is  of  two 
kinds,  1st,  as  it  affects  the  production 
and  consumption  of  commodities ;  and 
2ndly,  as  it  affects  the  employment  of 
labour. 

As  regards  production,  the  effects  of 
machinery  have  been  well  described  to 
be  the  same  *'as  if  every  man  among  us 
bad  become  suddenly  much  stronger  and 
more  industrious."  {Re$uiU  if  Matki- 
ntry^  7th  edit.,  p.  36.)  If^  by  the  aid  of 
machinery,  ten  men  can  perform  the  work 
of  twenty,  and  perform  it  better  and  more 
quickly,  the  products  of  their  labour  are 
as  much  increased  as  if  they  had  reslly 
''become  suddenly  much  stronger  and 
more  industrious,"  and,  it  may  be  added, 
more  skilful.  Thus  production,  which 
is  the  obiect  of  all  labour,  is  more  abun- 
dant, and  society  enjoys  the  results  of  in- 
'lustry  at  a  less  cost  Who  can  doubt 
lat  this  is  a  great  benefit,  unless  it  be 


attended  with  evils  which  are  not  at  first 
perceptible  ?  No  man  labours  more  Aan 
IS  necessary  to  effect  his  object,  and  his 
constant  desire  is  to  contrive  modes  of 
saving  his  own  physical  exertions.  A 
rich  soil  and  a  fine  climate  are  universally 
esteemed  as  blessings  because  the  people 
enjoy  abundance  with  comparativdy 
little  labour.  A  poor  soil  and  bad  climate 
are  evils,  because  the  husbandman  must 
labour  much  though  the  produce  of  his 
indostry  be  small. 

Labour  without   adequate    results   is 
always  regarded  as  a  curse,  and  almost 
every  human  invention,  fhmi  the  eariiest 
times,  has  had  for  its  object  the  saving  of 
labour  and  the  increase  of  productiMi. 
Horses  and  other  beasts  of  burden  were 
made  to  work  for  man:  to  bear  loads 
which  otherwise  they  must  have  borne 
themselves;  to  draw  the  plough  which 
otherwise  tii^r  own  strength  must  have 
forced  through  the  soil.    To  the  same 
object  all  nature  has  been  made  subser- 
vient   The  stream  turns  the  mill,  and 
does  the  work  of  man;  the  wind  per- 
foims  the  same  office.    A  boat  is  built  to 
save  meu  the  labour  of  carrying  their 
goods  to  a  distance,  and  it  is  less  labour 
to  row  tbe  boat  than  to  carry  its  cargo : 
but  rowing  is  laborious,  and  sails  were 
invented  that  the  wind  should  do  the 
work  of  man.    In  all  other  matters  it  has 
been  the  same.    Man  is  weak  in  body, 
and   ill  endowed    by  nature  with    the 
means  of  self-preservation  and  subsistenoe. 
Many  animals  are  stronger  and  moat  ani- 
mals are  more  active  than  himself:  they 
can  pursue  their  prey  with,  more  cer- 
tainty, they  are  armed  with  weapons  of 
offence  and  defence,  and  they  need  no 
shelter  fh)m  the  weather  but  Uiat  which 
nature  has  provided;  their  own  powers 
and  their  own  instinct  suffice  for  their 
preservation.      But   man   was    created 
naked  and  defenceless.     To  live  he  mmt 
invent,  and  reason  was  given  to  him  tiiat 
he  mi^t  force  all  nature  into  his  ser- 
vice.   His  teeth  and  nails  were  powcrteaa 
against  the  fhngs  and  daws  of  the  wild 
beast ;  but  his  hands  were  finvied  with 
wondrous  aptitude  for  executing  tiie  tasks 
which  reason  set  them.      He  inveoted 
tools  and  implements  and  weapoos,  and 
!  all  nature  became  his  slave.  He  was  now 
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aUe  to  make  his  own  strength  effect  as 
moeh  as  if  he  had  become  stronger  and 
moieiadmcrioos.  He  prodaoed  more  fbr 
his  ovn  eomfbrtand  snhaistence,  with  little 
Jaboar,  than  the  greatest  exertions  could 
othmrise  hare  obtained  fbr  him.  Erery 
nooesare  inyention  has  made  him  more 
poweHuI,  has  increased  his  strength,  and 
maltiplied  the  prodoetions  of  his  industry ; 
and  at  length  the  giant  power  of  steam 
has  peopled  the  world  with  inanimate 
slaves  who  do  his  work  faster  and  better 
than  be  did  it  himself  with  the  greatest 
laboorand  the  most  ingenious  tools. 

The  flint  and  fish-bone  of  the  savage, 
the  tool  of  the  workman,  and  the  steam- 
eogine  of  the  manuiiMStarer,  have  bnt  one 
coBUDOD  object — ^to  save  the  labour  of 
maa  and  to  render  it  more  prodoctiye : 
bat  that  is  the  most  perfect  invention 
which  attains  ^bis  object  the  most  effec^ 
toallj.  Can  any  one  donbt  the  advan- 
tage of  abundant  production  ?  It  needs 
bat  a  few  words  to  point  out  its  benefit. 
Whether  it  be  Ibr  evil  or  for  good,  we  are 
not  satisfied  with  tiie  ei^oyment  of  the 
eonunoo  necessaries  of  life;  we  all  desire 
eomforfis,  luznries,  and  ornament ;  and  in 
proportion  as  we  desire  them  do  we  be- 
eoaw  dviliased.  There  are  many  who 
sneer  at  civilkatioo,  and  unhappily  it  hat 
its  vices,  its  lollies,  and  its  absurdities ; 
hot  it  seems  the  law  of  our  nature  to  ad- 
TBttoe  towards  that  state,  and  with  the 
increase  of  jurtificial  wants  our  intellects 
beoome  mere  netive  and  enlightened,  re- 
finenent  of  manners  succeecu  to  barba- 
lism,  and  all  those  moral  qualities  for 
winch  maa  is  distmguished,  beoome  de- 
veloped. We  noay  conceive  some  Utopia 
in  which  all  the  noble  parts  of  man's 
nature  are  cultivated,  while  his  wants 
remain  simple  and  easily  satisfied,  but  the 
world  we  live  in  presents  another  picture. 
Wemig^  wndi  it  were  otherwise ;  but  it 
b  in  vain  to  deny  dnt  refinement  is  the 
aeoampasuaaent  and,  in  some  degree,  the 
cooaeqiKnoe  of  ricfaes,  Md  brutality  the 
eondstMii  of  those  people  who  have  not 
been  elevated  by  tae  increase  of  wealth. 
It  foHowB,  therefore,  that  to  multiply  the 
objeets  of  comfort  and  enjoyment  which 
hoBsn  industry  can  produce,  is  to  improve 
the  OQDditaonof  mankind,  to  raise  them  in 
-the  scale  of  moral  and  intellectual  being, 


and  to  minister  to  their  enjoyment  of 
life.  It  is  quite  consistent  to  deprecate 
the  vices  and  follies  which  are  ever  asso- 
ciated with  our  craving  for  new  posses- 
sions, while  we  observe  the  benefits  re- 
sulting from  it.  Throughout  the  world 
good  and  evil  are  found  side  by  side ;  but 
uie  good,  as  we  would  fain  believe,  pre- 
ponderates. 

When  once  it  is  admitted  that  men  are 
to  be  decently  housed  and  clothed,  and  are 
to  surround  themselves  with  such  com- 
forts as  they  can  obtain,  it  is  clear  that 
the  more  eaaly  they  can  obtain  them, 
and  the  more  generally  such  possessions 
are  enjoyed,  the  more  eompletelv  are  the 
objects  of  civilized  life  secured.  If  all 
men  could  obtain  them  easily,  there  would 
be  no  poverty,  and  infinitely  less  vice. 
Machinery,  by  diminishing  the  amount  of 
labour  required  for  the  prMuction  of  com- 
modities, lowers  their  price  and  renders 
them  more  universally  accessible  to  all 
classes  of  society.  Working-men  no 
longer  toil  for  the  rich  alone,  but  they 
participate  in  the  results  of  their  own  in- 
dustry. If  they  deure  such  luxuries, 
**  purple  and  fine  linen  "  are  not  beyond 
their  reach;  and  their  dwellings  are 
more  commodious  and  often  more  elegant 
than  were  the  houses  of  the  rich  tnree 
centuries  ago.  If  this  increased  fhci- 
lity  of  acquiring  the  comforts  of  life 
had  been  accompanied  by  greater  pru- 
dence and  frugality,  we  believe  that  the 
beneficial  results  of  machinery  would 
have  been  oonspicnoosly  shown  by  the 
improved  condition  of  all  the  working 
daasfs  of  this  country ;  but  more  money 
has  been  squandered  by  them  in  poison- 
ous spirits,  within  the  last  fifty  years, 
than  would  have  sufficed  to  place  them- 
selves and  their  children  bevond  the 
reach  of  want*  Cheap  production  is 
more  beneficial  to  the  poor  than  to  the 

*  The  amount  tpent  uinaaUy  upon  «pirita  is 
equal  to  the  intereat  of  the  national  debt ;  and 
the  amount  apent  within  the  laat  fifty  yeaza  may 
be  estimated  at  conaideiably  more  than  the  entire 
capital  of  the  funded  debt.  Six  milliona  a  year 
are  now  suiScient  to  support  all  the  poor  or  Ae 
eonntry ;  and  thus  aome  idea  may  he  formed  of 
the  praaperitv  of  the  labouring  classes  of  the  nre- 
sent  day,  if  they  had  aecumulatsd  a  ftwd  produc- 
ing an  income  of  thirty  milliona  beyond  the  wsj^es 
I  of  their  labour. 
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rich.  The  rich  man  is  certain  of  gratify- 
ing  most  of  his  wants,  bat  the  poor  man  is 
constantly  obliged  to  forego  one  enjoy- 
ment in  order  to  obtain  another.  If  lus 
shoes  or  his  coat  be  worn  oat,  his  dinners 
must  be  stinted  perhaps  nntil  he  can  pa^ 
for  a  fVesh  supply ;  and  thns,  unless  his 
wages  be  reduced  in  ccmseqoence  of  the 
cheapness  of  such  articles,  it  is  beyond  all 
question  that  cheapness  is  an  extraordi- 
nary benefit  to  him,  the  money  which 
he  saves  in  the  purchase  of  one  cheap  ar- 
ticle is  laid  out  npon  another,  and  without 
privation  or  suffering  he  satisfies  the 
wants  which  custmn  has  made  imperative. 
In  short,  he  is  no  longer  poor. 

These  &ct8  are  undeniable;  bat  it  is 
alleged  that  machinery  not  only  makes 
articles  abundant  and  cheap,  but  multi- 
plies them  beyond  the  wants  of  the  world, 
and  by  causing  gluts  brings  ruin  and 
misery  upon  the  working  classes.  For 
reasons  explained  elsewhere  [Dexaivd 
AND  Sufplt]  a  universal  glut  of  all  com- 
modities is  impossible:  the  more  men 
produce,  the  more  they  have  to  ofier  in 
exchan^  and  their  wants  are  only  limited 
by  their  means  of  purchasing.  But 
particular  commodities  are  frequentiy 
produced  in  excess,  and  a  glat  of  the 
market  ensues.  In  causing  such  gluts 
machinery  is  a  powerful  agent,  but  only 
in  the  same  manner  as  all  labour  would 
be,  if  applied  in  excess.  The  results 
would  be  precisely  the  same  if  too  many 
men  were  employed  in  any  department 
of  industry;  they  would  produce  more 
than  there  was  a  demand  for,  and  their 
goods  would  fidl  in  value  or  be  unsale- 
able. .Commodities  produced  by  map 
chinery  are  subject  to  the  same  laws  as 
govern  all  other  commodities.  If  the 
supply  of  them  exceed  the  demand,  they 
are  depreciated  in  value ;  but  the  power 
ofproaudng  with  &cility  does  not  ne- 
oenarily  occasion  an  excess  of  production : 
it  must  be  applied  with  cantioo,  and  its 
use  be  properly  learned  by  experience. 
Suppose  that  the  soil  of  any  isolated  coun- 
try were  extraordinarily  fertile  and  the 
population  very  small;  bat  that  without 
considering  these  circumstances  the  peo- 
ple were  to  cultivate  the  whole  of  tbeir 
land  and  bestow  upon  it  all  tiieir  skill 
'  labour.    An  excess  of  Ibod  would  be 


the  result— more  than  coold  be  eaten 
within  the  year;  mach  woald  be  wasted 
or  sold  without  profit,  and  mnch  laid  up 
in  store  fbr  another  season.  Thehosband* 
men  woold  be  disappointed  at  the  nnfor- 
tonate  results  of  their  industry,  bat  would 
they  complain  of  the  fertility  of  the  sdl  ? 
It  would  not  be  the  soil  that  had  caused 
the  glat,  bnt  their  own  misapplied  exer- 
tions; and  so  it  is  with  machuery,  which 
like  a  fertile  soil  gives  Ibrth  abundance : 
its  capabilities  are  known  and  its  ad- 
vantages ought  to  be  appreciated ;  bnt  if 
its  prwiactiveness  be  brought  into  exces- 
sive activity,  it  causes  uie  evils  of  a 
glut 

The  inflnenoe  of  maehinenr  apoo  the 
production  and  consumption  of  commodi- 
ties need  not  be  followed  any  farther.  It 
increases  the  common  stock  of  wealth  in 
the  world  and  is  capable  of  multiplying 
indefinitely  the  sooroes  of  homan  enjoy- 
ment. Bat  these  beoefits  will  be  nea^ 
traliaed  if,  while  it  chea^ns  produetion, 
it  has  a  tendency  to  diminish  the  means 
of  employment  for  the  people  and  the 
wages  of  laboor;*— and  this  leads  as  to 
the  second  part  of  our  inquiry. 

The  invention  of  a  machine  which 
should  immediately  do  the  work  of  many 
men  employed  in  a  particular  trade  would 
certably,  in  the  first  instance,  diminish 
employment  in  that  trade.  Several  men 
woold  be  turned  off  to  seek  employment 
in  other  trsdes,  and  much  individual  sof- 
fbring  would  be  occasioned.  There  have 
been  frequent  instances  of  such  a  resolt* 
and  so  fiur  as  the  immediate  interests  of 
the  particular  sufferers  are  concerned,  it 
is  an  evU  which  cannot  be  too  mnch 
lamented.  In  their  case  madiinery  is 
like  a  rival  bidding  against  their  la- 
bour, and  is  as  i^jurioos  to  them  as 
if  a  fi-esh  set  of  workmen  had  supplanted 
them  in  the  service  of  their  employer. 
But  great  as  this  'evil  is  (and  we  woold 
not  underrate  it)  it  is  of  eomparalively 
rare  occurrence  and  of  short  don^ 
tion.  If  the  invention  of  the  macJiine 
caused  no  more  production  than  the  Isr 
boor  of  the  worlunen  had  previoosly  ae» 
complished,  the  labour  of  a  certain  nom- 
her  of  men  would  be  permanentiy  dis- 
placed :  bat  as  an  equal  quantity  of  goods 
IS  prodooed  at  a  les  cost  of  laboor,  tibeir 
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|)riiee  is  reduced  aad  their  conscmiption 
CQoieqaeBtlj  eDCouraffed.  An  increased 
supply  is  thus  called  for  and  more  vork- 
men  are  again  required  in  the  trade.  In 
this  manner  the  demand  for  increased  pro- 
docdoQ  oorrects  the  tendency  which  ma- 
chinery would  otherwise  have  to  displace 
labour  pennanently.  Even  the  tempo- 
niy  diqtlaoement  wluch  frranently  oc- 
eon  is  Ubb  extensive  than  might  be  sap- 
posed.  Machines  are  rarely  inyented 
which  at  once  dispense  with  many  work- 
men. They  are  at  first  imperfect,  and  of 
limited  power :  they  make  the  labour  of 
the  w<»lanen  more  efficient ;  but  do  not 
become  substitutes  for  labour.  Thus, 
even  if  the  demand  for  commodities  were 
not  increased,  the  displacement  of  labour 
would  be  Terr  limited  and  deferred  to  a 
distant  period:  but  as  an  increased  de- 
mand almost  inyariably  follows  every 
soccessive  improvement  in  machinery, 
it  will  be  fomid,  practically,  that  more 
operatives  are  employed  in  every  branch 
of  manu&ctore,  after  the  introduction  of 
improved  machinery  than  before. 

Of  this  &ct  we  shall  offer  some  ex- 
amples presently:  but  here  it  may  be 
necessary  to  allude  to  the  case  of  the 
hand-loom  weavers,  which  is  constantly 
adduced  in  proof  of  the  supposed  evils  of 
machinery.  Their  unhappy  condition 
can  scarcely  be  oyeistated,  nor  can  it  be 
denied  that  it  has  been  caused  by  ma- 
chinery :  but  it  must  be  recollected  that 
while  they  haye  yainly  contended  against 
madbinery — ^like  pigmies  against  a  giant 
^hundreds  of  thousands  of  other  classes, 
nnaecustomed  to  the  labour  of  operatives, 
have  gained  a  ^fitable  employment  by 
workmg  with  it,  in  the  same  ^trade  as 
themselyes.  No  one  can  suppose  that  the 
labour  of  the  hands  could  compete  with 
the  power  of  steam,  and  the  real  cause  of 
their  distress  is,  that  instead  of  adapting 
the  form  of  their  industry  to  the  altered 
drcumstancea  of  their  trade,  they  have 
continued  to  work,  like  an  Indian  caste, 
with  die  same  rude  implements  which 
their  &tben  used  before  them.  Their 
case  is  the  tame  as  that  of  a  miller  who 
aboukl  pernst  in  grinding  com  by  hand, 
while  ms  neighbours  were  building  mills 
i^OD  a  rapM  stream  which  ran  beside  his 
g^oden.  His  own  ignorance  or  obstinacy, 


and  not  the  stream,  would  be  the  cause 
of  the  fitilure  of  his  trade. 

If  the  case  of  the  hand-loom  weayers 
be  adduced  as  an  example  of  the  perma- 
nent displacement  of  labour  by  ma- 
chinery, and  if  it  be  contended  that  it  is 
the  natural  result  of  machinery  to  di- 
minish employment  in  other  trades,  in 
the  same  manner,  we  must  necessarily 
infer  that  whereyer  machinery  has  been 
largely  introduced  into  any  trade,  the 
number  of  persons  supported  by  it  must 
have  been  oiminished.  We  should  infer 
that  the  agricultural  population  of  this 
country  must  haye  been  rapidly  increas- 
ing, while  the  population  engaged  in 
those  branches  of  manufhcture  in  which 
steam-power  is  used  must  haye  been 
foiling  off  or  increasing  less  rapidly.  The 
correctness  of  such  an  inference  may  be 
estimated  from  the  following  focts : — 

In  no  trades  has  machinery  been  so 
extensiyely  introduced  as  in  the  manufac- 
ture of  cotton,  wool,  and  silk,  and  no- 
where has  the  population  increased  so 
rapidly  as  in  tiie  principal  seats  of  these 
manufoctures.  Between  1801  and  1841, 
Manchester  increased  in  population  irom 
90,399  to  296,183,  or  227*5  percent.: 
Liyerpool  (whose  prosperity  nas  been 
causeci  by  the  cotton  trade)  increased,  in 
the  same  period,  from  79,722  to  264,298, 
or  231*5  per  cent :  Leeds,  from  53,162  to 
151,874,  or  185*6  per  cent,:  Bxiidford 
(York),  from  6393  to  34,560,  or  440*5  per 
cent:  Bolton,  from  17,416  to  49,763,  or 
185*7  per  cent :  Huddersfield,  from  7268 
to  25,068,  or  244*3  per  cent. :  Macclesfield 
from  8743  to  24,137,  or  176  per  cent: 
and  Dukinfield  fh)m  1737  to  22,394,  or 
1189  ner  cent  In  Scotland  the  same  re- 
sults haye  followed  fh>m  the  use  of  ma^ 
chinery.  Between  1801  and  1841  Glas- 
gow increased  from  77,385  to  274,533,  or 
254  per  cent:  Paisley,  from  31,179  to 
60,487,  or  94  per  cent :  and  Greenock, 
from  17,458  to  36,936,  or^  111*5  per 
cent. 

Thus  for  of  the  manufactures  of  cotton, 
wool,  and  silk.  The  seats  of  the  iron 
and  hardware  trades  exhibit  similar  re- 
sults. In  the  same  period  of  forty 
years  Birmingham  increased  from  73,670 
to  190,542,  or  158  per  cent ;  Sheffield, 
ftom  31,314  to  68,186, or  117*6  percent ; 
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WolTerhampton,  from  12,565  to  36,389, 
or  189  per  cent;  Merthyr  TydvU,  from 
7705  to  34,947,  or  353  per  cent  ;  and 
West  Bromwich  from  5687  to  26,121 
or  359  per  cent 

In  tnis  extraordinary  ratio  has  the 
population  increased  in  the  seats  of  oar 
staple  mannfactares,  which  by  the  ud  of 
machinery^  have  supplied  the  whole  world 
with  articles  wronght  by  the  indus- 
try of  our  people.  Let  us  now  com- 
pare these  places  with  those  agricultural 
counties  in  which  machinery  has  ex- 
ercised the  least  influence,  and  let 
us  see  if  the  absence  of  machinery  has 
been  e<|aally  fiivourable  to  the  support  of 
a  growing  population.  In  the  same  pe- 
riod, from  1801  to  1841,  Devon  increased 
55*3  ner  cent. ;  Somerset,  59  per  cent ; 
Norfolk,  50-9 ;  Lincoln,  73*5 :  Essex,  52, 
and  Suffolk,  49*5  per  cent.  The  average 
increase  of  these  six  agricultural  counties 
did  not  exceed  50  per  cent  in  fort^ 
years ;  while,  setting  aside  the  extraordi- 
nary increase  exhibited  in  the  particular 
towns  already  enumerated,  the  population 
of  six  manufacturing  counties,  viz. :  Lan- 
caster, Middlesex,  York,  W.  R.,  Stafford, 
Chester,  and  Durham,  including  ail  the 
agriculturists,  increased  112*5. 

These  facts  prove  conclusively  that  ma- 
chinery, so  far  from  diminishing  the 
aggregate  emplo^ent  of  labour  in  those 
trades  in  which  it  is  used,  increases  it  in 
an  extraordinary  degree.  And  not  only 
does  it  give  employment  to  larger  num- 
bers of  persons,  but  their  wages  are  con- 
siderably higher.  We  will  not  stop  to 
compare  the  income  of  an  agricultural 
labourer  with  that  of  operatives  en- 
gaged in  the  infinite  variety  of  trades 
carried  on  in  manufacturing  towns,  in 
connexion  with  machinery  :  but  it  is 
sufficient  to  ask,  whence  has  come  the 
manufacturing  population?  Its  natural 
^owth  would  have  been  comparatively 
msignificant  if  thousands  had  not  been 
attracted  to  the  towns  from  other  places. 
And  what  could  have  induced  them  to 
leave  their  homes  and  engage  in  new 
trades  but  the  encouragement  offered  by 
more  certain  employ  ineut  and  higher 
waxes? 

It  has  been  shown  that  machinery  has 
had  a  benefidal  influence  upon  the  em- 


ployment of  labour  in  the  partienlar 
trades  in  which  it  has  been  used,  and  it 
now  remains  to  consider  its  effects  npoa 
the  employment  of  labour  in  other  tradca. 
In  the  first  place,  a  few  of  its  ohvioos 
results  may  be  notioed.  For  example, 
the  manufibctore  and  repair  of  machinery 
alone  gives  employment,  directly  and  in- 
directly, to  vast  numbers  of  persons  who 
are  unconnected  with  the  particulftr 
trades  in  which  the  machinery  itself  is 
used.  Aoain,  the  production  oif  all  ocm- 
modifies  is  increased  by  machinery;. and 
thus  the  producers  of  the  raw  materials 
of  mannnctures,  the  carriers  of  goods  by 
land  and  sea,  the  merchants,  the  retait 
traders,  their  clerks,  porters,  and  otherB^ 
must  find  more  employment  It  is  clear 
also,  that  while  the  noanufiictnring  and 
commercial  population  are  thus  increased 
by  the  use  of  machinery,  the  cultivators 
of  the  soil  must  receive  more  employment 
in  supplying  them  with  food. 

In  this  and  other  ways  the  general  em- 
ployment of  labour  is  directly  extended 
by  machinery.  At  the  same  time  the 
application  of  machinery  to  existing 
branches  of  industipr  creates  new  trades 
and  distributes  capital  into  other  entei^ 
prises  which  a£R>rd  employment  for  new 
descriptions  of  labour.  A  hundred  exam- 
ples of  this  &ct  might  be  cited ;  of  which 
railways  and  steam  navigation  are 
amongst  the  most  remarkable;  butsnch 
examples  will  be  superfluous  if  it  can  be 
shown  that  it  is  the  necessary  result  of 
the  use  of  machinery  to  apply  capital  to 
new  enterprises.  It  has  been  said  that 
machinery  cheapens  production  by  re- 
ducing the  amount  of  labour  expended 
upon  It:  it  follows  that  a  less  amoont 
of  capital  with  the  aid  of  machinery 
will  produce  as  much  as  a  larger  capi- 
tal without  such  aid.  A  portion  of  ca- 
pital is  tiius  disengaged,  either  for  in- 
creased production  m  the  same  tnide^  or 
for  application  to  new  speculations.  In 
some  way  it  must  be  employed,  or  it  will 
jield  no  profit,  and  in  some  form  or  other 
It  must  be  ultimately  expended  in  labour. 
As  long  as  a  person  can  extend  the  acens- 
tom^d  operations  of  his  own  trade  with  m 
profit,  he  is  disposed  to  do  so ;  but  as 
soon  as  he  finds  them  less  profitable  than 
other  investments,  he  changes  the  direo- 
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tioft  of  fab  denial,  and  seeks  new  modes 
of  increasiDg  bis  profits. 

There  is  no  truth  more  certain  than 
tlist  the  employment  of  laboor  is  small  or 
gnstsooaraing  to  the  proportion  which 
eifntel  beers  to  the  nomber  of  labourers. 
Cipital  is  the  fund  which  supports  la- 
boar,  and  which  must  emploj  it  or  be 
uqirodactiTe ;  and  thus,  if  in  anj  country 
coital  be  increasing  more  rapidly  than 
the  population,  employment  will  be 
abundant  and  wapes  hi^ ;  if  less  rapidly, 
eoiployment  will  be  scarce  and  wages 
low.  In  the  one  case,  capitalists  will  be 
biddmg  high  for  labour;  in  the  other, 
labouren  will  be  bidding  against  each 
other  for  employment  Accumulation  of 
capital  is  therefore  highly  oonduciye  to 
the  mterests  of  the  latwuring  population 
goienllT,  and  the  use  of  machmery  is 
especially  fi&TOorable  to  accumulation,  as 
nay  be  shown  by  a  rimple  example. 
Siippo§e  a  man  to  have  a  capital  of 
10,000/.,  which  he  is  expending  annually 
apoo  labour  in  a  particular  trade,  and 
that  his  profits  are  ten  per  cent.,  or  1000/. 
a-jear .  Each  year  his  whole  capital  is 
expended,  and  his  means  of  accumulation 
are  dios  restricted  to  a  portion  of  his  an- 
anal  profits  only.  But  let  him  invent  a 
macfame  to  fiu:ilitate  his  business,  and  his 
poatioQ  is  immediately  changed.  If  this 
machine  should  cost  5000/.,  and  the  other 
5000/.  be  still  expended  in  labour,  he 
may  be  said  to  hare  saved  one  half  of  his 
entire  capital  in  a  single  year ;  for  instead 
of  spending  the  whole  of  it  as  before,  in 
hiboor,  he  is  possessed  of  a  durable  pro- 
perty which,  at  a  small  annual  cost,  will 
last  for  ten  or  probably  twenty  ^ears. 
Nor  can  it  be  said  that  this  saving  is 
effected  at  the  expense  of  labour ;  for  the 
owner  of  the  machine  is  placed  in  a  new 
position  in  respect  to  his  profits,  which 
prevents  him  frcmi  securing  to  himself 
tbediffisrence  between  the  amount  paid 
now  and  that  previously  paid  for  labour. 
To  gain  a  profit  of  ten  per  cent,  it  had 
been  necessary  for  him,  before  the  inven- 
tkm  of  the  machine,  to  realize  U,oOO/. 
umually,  being  his  whole  capital  and  the 
profits  upon  it :  but  now,  in  order  to  ob- 
tam  tile  same  profit,  it  is  sufficient  if  4ie 
RaFize  6500/.  only:  viz.,  500/.  profit 
ttpon  his  fixed  capital  of  5000/.;  500/.- for 


repairs,  and  wear  and  tear,  calculated  at 
ten  per  cent ;  and  5500/.  1o  replace  the 
sum  spent  upon  labour  with  a  profit  of 
ten  per  cent.  He  would  realize  the  whole 
II, 000/.  as  before,  if  he  were  able ;  but  he 
is  restrained  by  competition,  which  levels 
the  profits  of  trade.  For  some  time  he  will 
most  probably  obtain  more  than  ten  per 
cent  profit,  and  so  long  as  he  is  able  to 
do  this,  his  means  of  accumulating  fresh 
capital  in  addition  to  his  machine  will  be 
increased,  which  capital  will  be  expended 
upon  additional  lafwur.  But  when  his 
profits  have  been  reduced  to  their  former 
level  by  competition,  society  has  gained 
in  the  price  of  his  goods  4500/.  a  year, 
being  the  difference  between  11,000/.  for- 
merly realized  by  him,  and  6500/.  his 
present  return.  But  is  this  amount  thus 
guned  by  society  lost  to  the  labourer? 
Unquestionably  not  As  a  consumer,  he 
participates  in  the  advantage  of  low 
prices,  while  the  amount  saved  by  the 
community  in  the  purchase  of  one  com- 
modity must  be  expended  upon  otiiers 
which  can  only  be  produced  by  labour. 
It  cannot  be  too  often  repeated,  that  all 
capital  is  ultimately  expended  upon  la- 
bour ;  and  whether  it  be  accumulated  by 
individuals  in  large  sums,  or  distn- 
buted  in  small  portions  throughout  the 
community,  directly  or  indirectly  it  passes 
through  the  hands  of  those  who  labour. 
If  a  manufhcturer  accumulates  by  means 
of  higher  profits,  he  employs  more  labour ; 
if  the  community  save  by  low  prices,  they 
employ  more  labour  in  other  forms.  Sio 
long  as  the  capital  is  in  existence  it  is 
certain  to  have  an  influence  upon  the  ge- 
neral market  for  labour. 

We  are  now  speaking  not  of  the  inter- 
ests of  particular  workmen  to  whose  tem- 
porary sufferings  caused  by  the  use  of 
machinery  we  bAve  already  adverted,  but 
of  the  general  and  permanent  interests  of 
the  working  population  of  a  country.  As 
regards  these,  tne  statistics  of  British  in- 
dustry amply  confirm  all  reasoning  from 
principles,  and  prove  beyond  a  donbt  that 
machinery  has  had  a  beneficial  influence 
upon  the  employment  and  wages  of  la- 
bour. Any  one  who  will  reflect  upon 
the  f^ta  wnich  have  been  noticed  above, 
aa  disclosed  by  the  Census  [Census],  can 
scarcely  fidl  to  arrive  at  the  conclusion 
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that  withoat  machinery  England  oonld  not 
have  supported  her  present  population,  or 
could  only  have  supported  them  in  po- 
verty and  wretchedness.  Nor  must  the 
degradation  of  a  part  of  the  manu&o- 
tnnng  population  be  thoughUessly  attri- 
huted  to  machinery,  instnua  of  to  moral 
and  social  causes,  which  are  independent 
of  it   Into  these  causes  it  would  be  out  of 

C*  ce,  at  present,  to  inquire ;  but  enough 
been  said  to  show,  1st,  that  machi- 
nery by  increasing  production  multiplies 
the  sources  of  enjoyment,  and  places 
them  within  the  reach  of  a  greater  num- 
ber of  persons ;  and  2ndly,  £at  by  giving 
increased  employment  to  labour  it  enables 
more  persons  to  enjoy  those  comforts 
which  it  has  itself  created.  These  are 
the  elements  of  social  prosperity,  and  if 
evils  have  sprung  up  with  it,  like  tares 
with  wheat,  it  is  not  machinery  which 
has  caused  tiiem.  Wherever  the  influence 
of  machinery  has  been  felt,  wealth  has 
advanced  with  rapid  strides ;  and  though 
in  too  many  cases  religion,  virtue,  and 
enlightenment  may  have  lagged  behind, 
the  tardiness  of  their  progress  is  to  be  as- 
cribed, not  to  machinery,  but  to  the 
fiiulty  institutions  of  men. 
MADHOUSE.  [Lunatic  Asyxutm.] 
MAGISTRATE,  a  word  derived  from 
the  Latin  magittratus,  which  contuns  the 
same  element  as  magmu  and  magUter, 
and  signifies  both  a  person  and  an  office. 
A  Roman  ma^istratus  is  defined  to  be 
one  who  preudes  in  a  court  and  declares 
the  law,  tnat  is,  a  judge.  The  kings  of 
Rome  were  probably  the  sole  Magistratus 
originally,  and  on  their  expulsion  the 
two  consuls  were  the  Magistratus.  In 
course  of  fime  other  offices,  as  those  of 
Praetor  and  Aedile,  were  created;  and 
tiiose  who  filled  these  offices  were  elected 
in  the  forms  prescribed  b^  the  constitu- 
tion, and  they  had  jurisdictio.  f  Jcbis- 
DiCTioN.]  The  original  notion  or  a  ma- 
gistratus, then,  is  one  who  is  elected  to  an 
office,  and  has  jurisdiction. 

In  England  the  term  magistrate  is 
usually  applied  to  justices  of  the  peace 
in  the  country,  and  to  those  called  police 
magistrates,  such  as  there  are  in  London. 
It  hu  also  been  applied  in  other  ways ; 
for  instance,  people  have  sometimes  said 
that  the  king  is  the  chief  magistrate  in 


the  state.  But  these  appUeatioas  of  tlie 
term  do  not  agree  with  its  proper  sense. 
A  Roman  magistratus  was  efe<9tod,  and  so 
fiur  he  differedfrom  a  justice  of  the  pcttoe ; 
he  also  exercised  delegated  power  m  lus 
jurisdiction,  in  which  respect,  as  well  as 
being  elected,  he  differed  from  the  king 
of  &gland,  who  is  not  elected,  and  does 
not  exercise  delected  jurisdiction,  but 
delegates  Jurisdiction  to  othen. 

MAGNA  CHARTA.  The  terms  of 
the  compact  between  the  feudal  chief 
and  his  dependants  underwent  frequent 
changes  in  the  middle  ases.  When  a 
material  alteration  was  made  in  the  tenna 
of  the  compact,  a  record  was  made  of  it 
in  writing.  These  records  are  called 
Charters,  m  the  restricted  use  of  a  tens 
which  is  popularly  applied  to  almost 
every  species  of  early  diplomas.  The 
tenants  of  the  various  honours,  or  great 
tenancies  in  capite,  are  seldom  withoat 
one  or  more  charters  which  have  been 
granted  to  them  by  their  lords,  by  which 
exemptions  or  privileges  are  given,  base 
services  are  commuted  for  pavments  in 
money,  and  the  mode  is  settled  in  which 
justice  shall  be  administered  among  them  ; 
and  even  in  some  of  the  inferior  manors 
there  are  charters  of  a  similar  kind,  by 
which  certain  liberties  are  gparanteed  by 
the  lord  to  his  tenants.  These  charters 
run  in  the  form  of  letters,  *  Osuiifras,'  &c. 
from  the  person  granting ;  they  set  forth 
the  thing  grantai,  ana  end  with  the 
names  of  persons  who  were  present  when 
the  lord's  seal  was  affixed,  often  ten* 
twelve,  or  more,  with  the  date  of  place 
and  time  of  the  grant 

Such  a  charter  is  that  called  the  Macna 
Charta,  which  was  granted  by  Kine  Jmih, 
acting  in  his  twofold  character  of  ue  lord 
of  a  bod^  of  feudatories,  and  king.  This 
charter  is  often  regarded  as  the  constitu- 
tional basis  of  English  liberties;  but  in 
many  of  its  provisions  it  seems  to  haw 
been  only  a  declaration  of  rights  which 
had  been  enjoyed  in  England  before  the 
Conquest,  and  which  are  also  said  to 
have  been  granted  by  Kin^  Henry  I.  on 
his  accession.  However,  if  it  £d  not 
properly  found  the  liberties  which  the 
English  nation  enjoys,  or  if  it  were  not 
the  original  of  those  privileges  and  firan- 
chises  which  the  barons  (or  the  chief 
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tenants  of  die  crown,  for  the  names  are 
here  eqniTilent),  ecclesiastical  persons, 
citizeBS,  bargesses,  and  merchants  enjoy, 
it  reoUed  into  existence,  it  defined,  it 
aettled  tbem,  it  formed  in  its  written  state 
a  docofflent  to  which  appeal  might  be 
nude,  under  whose  protection  any  person 
who  had  any  interest  in  it  might  find 
shelter,  and  which  served,  as  if  it  were 
a  portiou  of  the  common  law  of  the  land, 
to  guide  the  judges  to  the  decisions  they 
piODoanced  m  all  questions  between  the 
king  and  any  portion  of  the  people. 

Besides  the  great  charter  tnere  was 
granted  at  the  same  time  a  charter  re- 
lating to  the  forests  only.  There  were 
Teij  extensiye  tracts  of  land  in  England 
vfaich  were  nncultivatcd,  and  reserved 
for  the  pleasure  of  the  king ;  and  there 
were  puriiens  to  these  forests,  all  of  which 
▼ere  sabject  to  a  peculiar  system  of  law, 
many  parts  of  which  were  oppressive, 
and  from  some  of  which  this  charter 
exempted  the  people. 

The  independence  and  rights  of  the 
chnrch  were  also  secured  by  ;the  great 
charter. 

Magna  Charta  has  been  printed  in  a 
gPttt  variety  of  forms.  There  are  fac- 
similes of  a  copy  of  it  which  was  made 
at  the  time,  and  still  exists  in  the  British 
Moseiun,  and  of  another  preserved  at 
Lineob,  and  translations  of  it  into  the 
Bnglish  language.  The  provisions  of 
the  Magna  Charta  are  numerous,  and 
some  of  them  have  iallen  into  desuetude. 
The  following  is  the  substance  of  the 
Oreat  Charter,  as  given  by  Blackstone  in 
his  *  Commentaries,'  who  also  wrote  a 
treason  it 

"  The  Great  Charter,'*  says  he,  «*  con- 
firmed many  liberties  of  the  church,  and 
redresKd  many  grievances  incident  to 
feodal  tenures,  of  no  small  moment  at  the 
time ;  though  now,  unless  considered  at- 
tentively and  with  this  retrospect,  they 
seem  but  of  trifling  concern.  But  besides 
these  feodal  provisions,  care  was  also 
taiea  therein  to  protect  the  subject  against 
other  oppressions,  then  frequently  arising 
from  unreasonable  amercements,  from 
illegal  distresses  or  other  process  for 
detAs  or  services  due  to  the  crown,  and 
from  the  tyhmnical  abuse  of  the  preroga- 
tive of  porveyanee  and  pre-emption.    It 
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fixed  the  forfeiture  of  lands  for  felony  in 
the  same  manner  as  it  still  remains ;  pro- 
hibited for  the  future  the  grants  of  ex- 
clusive fisheries,  and  the  erection  of  new 
bridges,  so  as  to  oppress  the  neighbour- 
hood.    With  respect  to  private  rights :  it 
established  the  testamentary  power  of  the 
subject  over  part  of  his  personal  estate, 
the  rest  being  distributed  among  his  wife 
and  children;  it  laid  down  the  law  of 
dower  as  it  hath  continued  ever  since; 
and  prohibited  the  appeals  of  women,  un- 
less for  the  death  of  their  husbands.     In 
matters  of  public  policy  and  national  con- 
cern, it  enjoined  an  uniformity  of  weights 
and  measures ;  gave  new  encouragements 
to  commerce  by  the  protection  of  mer- 
chant-strangers, and  forbad  the  alienation 
of  lands  in  mortmain.    With  regard  to 
the  administration  of  justice :  besides  pro- 
hibiting all  denials  or  delays  of  it,  it  fixed 
the  Court  of  Common  Pleas  at  Westmin- 
ster, that  the  suitors  might  no  longer  be 
harassed  with  following  the  king's  person 
in  all  his  progresses;  and  at  the  same 
time  brought  the  trial  of  issues  home  to 
the  very  doors  of  the  freeholders,  by  di- 
recting assizes  to  be  taken  in  the  proper 
counties,  and  establishing  annual  circuits ; 
it  also  corrected  some  abuses  then  inci- 
dent to  the  trials  by  wager  of  law  and  of 
battle;  directed  the  re^ar  awarding  of 
inquests  for  life  or  member;  prohibited 
the  king's  inferior  ministers  firom  holding 
pleas  of  the  crown,  or  trying  any  criminal 
charge,  whereby  many  forfeitures  might 
otheinnrise  have  unjustly  accrued  to  the 
exchequer;  and  regulated  the  time  and 
place  of  holding  the  inferior  tribunals  of 
justice,  the  county  court,  sheriff's. toum, 
and  court-leet.     It  confirmed  and  esta- 
blished the  liberties  of  the  city  of  Lon- 
don, and  all  other  cities,  boroughs,  towns, 
and  ports  of  the  kingdono.    And  lastiy 
(which  alone  would  have  merited  the 
titie  that  it  bears  of  the  Great  Charter), 
it  protected  every  individual  of  the  nation 
in  the  free  enjoyment  of  his  life,  his 
liberty,  and  his  property,  unless  declared 
to  be  forfeited  by  the  judgment  of  his 
peers  or  the  law  of  the  land." 

Such  a  concession  from  the  king  was 
not  gained  without  a  violent  struggle ;  in 
fiict  ne  was  compelled  to  yield  it  by  an 
armed  force,  consisting  of  a  very  large 
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portion  of  the  baronage,  which  he  was 
unable  to  resist  The  names  of  the  chie& 
are  preserved  by  the  chroniclers  of  the 
time,  and  in  the  charter  itself:  and  when- 
ever mentioned  they  call  up  to  this  dav 
a  mingled  feeling  of  respect  and  grati- 
tude, the  respect  and  gratitade  which 
men  pav  to  those  who  have  obtained  for 
them  the  extension  of  political  rights. 
They  appear  the  patriots  of  a  rode  a^ ; 
and  the  mists  of  distance  and  antiquity 
obscure  to  us  the  selfishness  and  the  other 
evils  (if  such  existed)  which  were  mani- 
fested in  the  contest.  The  first  name  is 
that  of  Kobert  FiU  Walter,  who  belouffed 
to  the  great  fkmily  of  Clare.  The  title 
fi:iven  to  him  as  head  of  the  host  was 
Alai-shal  of  the  Army  of  God  and  of  the 
Holy  Church.  Next  to  him  come  Eustace 
de  Vesci,  Richard  de  Percy,  Robert  de 
Roos,  Peter  de  Brus,  Nicholas  de  Stute- 
vile,  Saier  de  Quend,  earl  of  Winchester, 
the  earls  of  Clare,  Essex,  and  Norfolk, 
William  de  Mowbray,  Robert  de  Vere, 
Fulk  FitzWarine,  William  de  Montacute, 
William  de  Beauchamp,  and  many  others 
of  fiimilies  long  after  fitmous  in  English 
history*,  the  progenitors  of  the  antient 
baronial  houses  of  England. 

The  charter  was  sealed  in  the  open 
field,  at  a  place  called  Runnymede,  be- 
tween Windsor  and  Staines;  but  it  was 
not  merely  by  an  accidental  meeting  of 
two  armies  at  that  place  that  this;  act  was 
done  there,  for  it  appears  by  Matthew  of 
Westminster  that  Runnymede  was  a  place 
where  treaties  concerning  the  peace  of 
the  kingdom  had  been  o&n  made.  All 
was  done  with  great  solemnity.  The 
memorable  day  was  June  &,  1215. 

What  was  unwillingly  granted,  it  could 
scarcely  be  expected  would  be  religiously 
obser\'ed.  Jonn  himself  would  ffladly 
have  infringed  or  broken  it,  as  would  his 
son  Kine  Henr^  III.,  but  the  barons  were 
watchful  of  their  own  privileges,  those  of 
the  church,  the  cities,  the  boroughs,  and 
of  the  people  at  large ;  and  King  Henry 
was  led  to  make  one  or  more  solemn 
ratifications  of  the  charter.  To  keep  the 
rights  thus  guaranteed  fully  in  the  eyes 
of  the  people  a  copy  was  sent  to  every 
cathedral  church,  and  read  publicly  twice 
a  year. 

The  work  of  Sir  William  Blackstone 


is  entitled  '  The  great  Charter  and  Char- 
ter of  the  Forest,  with  other  autheutic 
Instmments ;  to  which  is  prefixed  an  In- 
troductory Discourse  concerning  the  His- 
tory of  the  Charters,'  Oxford,  1759,  4to. 
The  late  Board  of  Commissioners  on  the 
Public  Records  caused  to  be  engraved 
and  published  an  exact  fiic-umile  of  the 
charter,  from  a  copy  preserved  in  tlie 
archives  of  the  cathedral  church  of  Lin- 
coln, with  otiher  of  ihe  greater  charters. 
In  the  first  volume  of  their  work,  en- 
titled *  The  Statutes  of  the  Realm,'  these 
charters  are  all  printed,  with  English 
translations  of  them. 

MAIM  or  MAYHEM,  according  to 
the  old  law,  is  such  an  injury  done  to  the 
body  of  a  man  by  force  as  deprives  him 
of  the  use  of  some  member  which  is  ser- 
viceable in  fight  as  a  means  of  ofienoe  or 
defence.  If  a  man*s  eye  be  beaten  out, 
or  he  is  forcibly  deprived  of  a  finger  by 
another  person,  the  offence  is  maim.  But 
the  distinction  between  legal  maim  and 
maiming  of  the  body^  in  the  oommoa 
meaning  of  that  term  is  now  obsolete,  or 
nearly  so.  The  offence  of  maiming  is 
now  punished  under  7  Wm.  IV.  &  I 
Vict  c.  85.    [Law,  Criminal.] 

The  offender,  besides  bein^  punished 
in  the  name  of  the  crown,  is  hable  to  an 
action  of  trespass  by  the  injured  party, 
who  may  in  such  action  recover  damages. 
If  the  damages  given  by  the  jury  are  not 
commensurate  to  the  loss,  the  court  may 
increase  them  on  inspection  of  the  nudm. 

MAINTENANCE  is  defined  to  be 
when  a  man  maintains  a  suit  or  quarrel 
to  the  disturbance  or  hindrance  of^right; 
and  if  he  who  maintains  another  is  to 
have  by  agreement  part  of  the  land  or 
debt,  &)c.  in  suit,  it  is  called  Champerty. 
Maintenance  was  an  offence  at  common 
law,  and  has  also  been  the  subject  of 
several  statutes.  By  the  32  Hen.  VIII. 
c.  9,  no  person  shall  bargain,  buy  or  sell, 
or  by  any  means  obtain  any  pretended 
rights  or  titles  to  any  lauds,  unless  he 
who  bargains  or  sells,  or  his  ancestors, 
or  they  by  whom  he  claims  the  same, 
have  been  in  possession  thereof,  or  of  the 
reversion  or  remainder  thereof,  or  taken 
the  rents  and  profits  thereof;  by  the  space 
of  a  year  next  before  the  bargain  or  sale, 
on  pain  of  the  seller  forfeiting  the  whole 
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^ne  of  die  laods  bo  bargained  or  sold, 
and  the  bayer,  knowing  the  same,  also 
fbrfidtiac  the  value  of  such  lands.  The 
prtrftsed  object  of  the  statute  was  to  pre- 
yat  the  inquietness,  oppression,  and  vex- 
atioo  which  tlie  preamble  mentions  as  the 
eooieqiwiioe  of  the  buying  of  titles  and 
pretended  rights  of  persons  not  being  in 
pofiGessioo  of  the  lands  sold. 

A  man  may  assign  his  interest  in  a 
debt  after  he  has  instituted  a  suit  for  ito 
reooreij,  and  such  assignment  of  itself  is 
not  mamtenanoe.  But  if  the  assignment 
be  made  on  condition  that  the  assignee 
pnseeote  the  suit,  or  if  the  assignee  give 
the  assignor  aoj  indemnity  against  the 
eosis  of  the  suit,  already  incurred  or  to 
be  inearred,  this  makes  it  maintenance. 
(ComTn's  I>iaat,  *  Maintenance.") 
MAINTENANCE.  SEPARATE. 
[Aumoht;  DitobceJ 

MAJOR,  a  field-officer  next  in  rank 
bek>w  a  lieotenant-colonel,  and  imme- 
diately superior  to  the  captains  of  troops 
in  a  regiment  of  cavalry,  or  to  the  cap- 
tULS  of  compsmies  in  a  battalion  of  in- 
fimtry.  His  duty  is  to  superintend  the 
exercises  of  the  regiment  or  battalion, 
and,  on  parade  or  in  action,  to  carry  into 
effect  the  orders  of  the  colonel.  The 
major  has  also  to  regulate  the  distribution 
of  the  oflkers  and  men  for  the  perform- 
ance of  any  particular  service ,  and  he 
has  a  temporary  charge  of  the  effects  ap- 
pertaining to  any  individual  of  the  corps, 
in  the  event  of  the  absence  or  death  of 
such  individnaL 

This  class  of  field-officers  does  not  ap- 
pear to  hare  existed  before  the  beginning 
of  the  seventeenth  century ;  and,  at  first, 
such  officers  had  the  title  of  sayeatUS' 
f^or,  a  designation  borne  at  an  earlier 
time  by  a  class  corresponding  to  that  of 
the  present  majors-general  of  an  army. 
(Grose,  vol.  L  p.  243.) 

No  mention  is  made  of  either  lieu- 
tenaats-coloiiel  or  majors  as  field-officers 
in  the  aoconnt  of  Queen  Elizabeth's  army 
in  Ireland  (1600).  But  Ward,  in  his 
"  AnimadTetsions  of  Warre'  (1639),  has 
given  a  descripdoo  of  the  duties  of  the 
Utter  class,  under  the  n&me  of  seijeants- 
major,  from  which  it  appears  that  those 
doties  were  then  nearly  the  same  as  are 
exezaied  by  the  present  majors  of  regi- 


ments. They  are  stated  to  consist  in  re- 
ceiving the  orders  from  the  general  com- 
manding the  army;  in  conveying  ihem 
to  the  colonel  of  the  regiment,  and  sub- 
sequently in  transmitting  them  to  the 
officers  of  the  companies ;  also,  in  super- 
intending the  distribution  of  ammuDition 
to  the  troops,  and  in  visiting  the  guard  by 
day  or  night. 

A  brigaide-major  is  a  staff-officer  who 
performs  for  a  brigade,  or  in  a  garrison, 
duties  corresponding  to  those  of  a  major 
in  a  regiment  or  battalion. 

The  prices  of  a  major's  commission 
are, — 
In  the  Life  and  Royal  Daily  Pay. 

Horse  Guards  •  .  £5350  £l  4  5 
In  the  Dragoons  .  .  4575  0  19  3 
In    the  Foot  Guards 

(with  the  rank  of 

colonel)  .  .  .  8300  13  0 
In    the  regiments   of 

the  line       .     .     .      3200     0  16    0 

A  seijeant-major  of  a  regiment  is  a 
non-commissioned  officer,  who  in  general 
superintends  the  military  exercises  of  the 
soldiers :  on  parade,  he  has  the  care  of 
dressing  the  line. 

MAJOR-GENERAL.    [General.] 

MALICIOUS  INJURIES  TO  PRO- 
PERTY. At  common  law,  mischief  per- 
petrated with  whatever  motive  against 
the  property  of  another  was  not  punish- 
able cnminally,  unless  the  act  amounted 
to  felony,  was  accompanied  with  a  breach 
of  the  peace,  or  affected  the  public  con- 
venience. In  other  cases  the  ofiender 
was  liable  only  to  an  action  for  damages 
at  the  suit  of  the  par^  injured.  But  the 
legislature  has,  at  different  times,  inter- 
posed to  repress,  by  penal  enactments, 
mjuries  to  private  property  of  an  aggra- 
vated nature,  committed  with  the  mali- 
cious intention  of  injuring  the  owner  of 
such  property.  The  different  statutory 
provisions  against  mischievous  acts  done 
wilfully  and  maliciously  were  modified, 
as  well  as  consolidated,  by  7  &  8  Geo. 
IV.  c.  30,  which  also  contains  a  provision 
rendering  it  immaterial  whether  the  ma- 
lice of  the  offender  be  against  the  owner 
of  the  property  or  otherwise.  [Law, 
Cbimimal.] 

The  enactments  in  this  statute  with 
respect  to  the  offence  of  arson  have  been 
x2 
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repealed;  and  now,  by  7  Wm.  IV.  &  I 
Vict.  c.  89,  §  2,  it  U  felony  punishable  by 
death  to  set  fire  to  a  dwelling-house,  any 
person  being  therein.  [Law,  Cuiminal, 
p.  189.1 

For  the  protection  of  shippini;  against 
malicious  mischief  several  stututury  pro- 
visions have  been  made.  [Law,  Cri- 
minal.] 

By  7  Wm.  IV.  &  1  Vict  c  89.  §  .'5,  it 
is  made  felony  punishable  by  death  to 
exhibit  false  lights  or  signals  with  intent 
to  bring  any  Slip  or  vessel  into  danger, 
or  to  do  anything  tendine  to  the  imme- 
diate loss  or  destruction  of  ships  or  vessels 
in  distress.  [Law,  Cri3IInal.  p.  189.] 
And  by  the  4th  section  it  is  made  felony 
punishable  by  death  to  set  fire  to,  cast 
away,  or  destroy  any  ship  or  vessi-l,  either 
with  intent  to  murder  any  person  or 
whereby  the  life  of  any  person  shall  be 
endangered. 

The  legislature  has  in  certain  cases 

E'ven  relief  to  persons  whose  property 
18  been  subject  to  petty  but  wilful  ag- 
gressions, by  summary  conviction  (7  &  8 
Geo.  IV.  c.  30,  §  24)  before  a  justice  of 
the  peace,  on  which  the  oili-nder  umst 
forfeit  and  pay  such  sum  of  money  as 
shall  appear  to  him  a  reasonable  compen- 
sation for  the  damage,  injury,  or  spoil 
committed,  not  exceeding  5/.,  to  be  paid, 
in  the  case  of  private  property,  to  the 
party  aggrieved,  except  where  such  party 
IS  examined  in  proof  of  the  offence ;  and 
in  such  cases,  or  in  the  case  of  property 
of  a  public  nature,  or  wherein  any  public 
right  is  concerned,  the  money  is  to  be 
applied  towards  the  county-rate  or  bo- 
rough-rate ;  and  if  such  sums  of  money 
togi'ther  with  costs  (if  ordered)  are  not 
paid  either  immediately  or  within  such 
period  as  the  justice  may  appoint,  the 
justice  may  commit  the  offender  to  the 
common  gaol  or  house  of  correction,  to 
be  kept  to  hard  labour  for  any  term  not 
exceeding  two  calendar  months,  unless 
such  sum  and  costs  be  sooner  paid.  Tliis 
enactment  does  not  extend  to  any  case 
where  the  party  trespassing  acted  under 
a  fiiir  and  reasonable  supposition  that  he 
had  a  right  to  do  the  act  complained  of, 
or  to  any  trespass,  not  being  wilful  and 
malicious,  committed  in  bunting,  fishing, 
or  in  the  pursuit  of  game. 


By  the  28th  section  any  person  found 
committing  any  offence  against  this  act, 
whether  punishable  upon  indictment  or 
upon  summary  conviction,  may  be  im- 
mediately apprehended  without  a  war^ 
rant,  by  any  peace-officer,  or  the  owner 
of  the  property  injured,  or  his  servant,  or 
any  person  authorized  by  him,  and  forth- 
with taken  before  some  neighbouring 
justice  of  the  peace. 

These  summary  proceedings  before  ma- 
gistrates must  be  commenced  within  three 
calendar  months  from  the  conunission  of 
the  offence.  The  capital  felony  of  de- 
stroying ships  of  war  is  mentioned  in 
Law,  Criminal,  p.  189. 

All  the  other  malicious  injuries  to  pro- 
perty except  those  here  enumerated  are 
non-capital  felonies ;  and  the  punishments 
for  these  several  offences,  and  the  statutes 
relating  to  them,  are  mentioned  in  Law, 
Ckiminal,  under '  Felonies,  Non-capital/ 
and  *  Misdemeanours,'  p.  190,  194,  19G, 
198,  201,  202,  203,  206,  215. 

The  provisions  of  the  Uw  of  France 
with  respect  to  malicious  injuries  to  pro- 
pertv  are  to  be  found  in  the  3rd  section 
of  liv.  iii.  of  the  Code  Pdnal,  entitled 
'  Destructions,  Degradations,  Dommages.' 
Capital  punishment  is  inflicted  only 
a^inst  those  who  set  fire  to  buildings* 
ships,  warehouses,  wood-yards  (chantiers), 
forests,  underwoods,  or  crops  growing  or 
cut  down,  or  to  any  combustible  matter 
placed  so  as  to  communicate  fire  thereto. 
Minor  offences  in  forests  are  provided  for 
by  titre  12  of  the  Code  Forestier. 

MANCITIUM,MANClPA'TIO.  The 
right  apprehension  of  these  terms  is  of 
some  importance  to  those  who  study 
Koman  authors.  The  following  is  the 
description  of  Mandpatio  by  Gains  (i. 
119,  &c.): — "Mancipatio  is  a  kind  of 
imaginary  sale,  and  is  a  peculiar  privUege 
of  Homan  citizens.  It  is  effected  in  the  fol- 
lowing manner: — There  must^  be  pre- 
sent not  fewer  than  five  witnesses,  Roman 
citizens,  of  tuU  age,  and  also  another  per* 
son,  of  the  same  class  and  condition,  to 
hold  the  brazen  scales,  who  is  called  libri- 
pena.  The  person  who  receives  in  man- 
cinio,  taking  hold  of  the  thing,  says,  •  I 
anirm  that  this  man  is  my  property*  ac- 
cording to  Quirital  Law,  and  I  nave  pur- 
chased him  with  this  money  (ses)  and 
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these  bnzen  scales.'     He  then  strikes  the 

scales  inth  a  piece  of  money,  and  gives  it 

'    to  him  from  whom  be  receives  in  mancipio 

as  the  price.    In  this  manner  both  slaves 

and  free  persons  are  mancipated,  as  well 

as  animalis,  which  belong  to  the  class  of 

thiogs  mancipii,  or  mancipt,  such  as  oxen, 

hmes»  mules,  asses;  lands  also  (prcedia), 

'  as  well  in  the  city  as  in  the  country, 

which  are  of  the  class  mancipi,  such  as  are 

the  Italic  lands,  are  mancipated  in  the 

same  way.     The  mancipatio    of   lands 

differs  from  that  of  other  things  in  this 

respect  only,  that  persons,  whether  free 

or  slaves,  cannot  be  mancipated  unless 

they  are  present,  it  being  necessary  that 

he  who  receives  in  mancipio  should  take 

hold  of  thai  which  is  given  him  in  man- 

eipio:  whence  in  £ict  comes  the  term 

maaeipatio,  signifying  that  the  thing  is 

taken  (capitar)  by  the  hand  (manu) ;  but 

it  is  the  practice  tomancipate  lands  which 

are  at  a  distance." 

In  this  passage  Gains  describes  gene- 
rally what  ''mancipati"  is,  and  by  im- 
plication, what  things  admit  of  "man- 
cipatio, *  or,  in  other  words,  what  things 
are  '•  mancipi."  He  was  led  to  these  re- 
marks hy  that  part  of  the  subject  matter 
of  his  text  which  treats  of  thie  rights  of 
persoos,  or  Hatus ;  and  he  prefaces  his 
description  of  **  mancipatio  "  by  stating 
that  all  children  who  are  in  the  power  of 
theirparents,  and  the  wife  who  is  in  that 
peculiar  relation  to  her  husband  when  she 
is  said  tn  manu  viri  €8$e  [Makriaoe,  Ro- 
man], are  things  mancipii  and  may  be 
mancipated  in  the  same  way  as  slaves, 
[Anopnow.] 

All  things,  as  subjects  of  ownership, 
were  either  **  res  mancipi "  or  **  res  nee 
mancipi:"  and  there  is.  observes  Gains 
(ii-  18,  &c.),  **  a  great  difference  between 
things  •  mancipi '  and  things  *  nee  man- 
cipi/ The  latter  can  be  alienated  by 
hwe  tradition  or  delivery,  if  they  are 
tlungs  corporeal,  and  therefore  susceptible 
ci  delivery.  Thus  the  property  in  a  gar- 
ment, gold,  or  silver,  may  be  transferred 
by  bare  tradition.  Lands  in  the  pro- 
▼iDces  may  be  transferred  in  the  same 
way."  Tlius  *•  mancipatio "  was  the 
pn^)er  term  for  expressing  sale  or  trans- 
fer of  things  "  mancipi ;"  and  "  traditio" 
for  expressing   the    transfer  of  things 


"  nee    mancipi. "      (Ulpian,    Frag,    tit 
19.) 

The  mancipatio  was  that  form  of  trans- 
fer of  which  we  find  similar  examples  in 
the  early  history  of  most  countries,  and 
implied  originally  an  actual  seisin  of  the 
thing  transferred.  No  writing  being  re- 
quired, it  was  necessary  that  there  should 
be  some  evidence  of  the  transfer,  and  such 
evidence  was  secured  by  the  mode  of 
transfer  which  the  law  required.  So  far 
as  relates  to  land,  mancipatio  in  its  origin 
may  be  presumed  to  have  been  equivalent 
to  the^  feofiment  with  livery  of  seisin. 
[Feoffment.] 

There  was  another  mode  of  alienating 
things  "  mancipi,"  by  the  form  called  in 
jure  cessioy  which,  according  to  Ulpian, 
was  applicable  also  to  things  **  nee  man- 
cipi." The  in  jure  cesnio  was  a  fictitious 
action  before  a  competent  magistrate  at 
Rome,  or  a  prajtor,  or  before  a  praeses  in 
a  province.  The  purchaser  claimed  the 
thing  as  his,  and  the  seller  either  ac- 
knowledged his  claim  or  made  no  de* 
fence,  upon  which  the  magistrate  gave 
judgment  for  the  purchaser.  This  form 
was  in  effect  and  was  called  *  legis  actio.' 
(Gains,  ii.  24.)  Its  great  resemblance  to 
the  fictitious  suit  formerly  in  use  in  our 
own  system,  called  a  Fine,  might  lead  to 
the  conjecture  that  the  notion  of  a  Fine 
was  taken  by  the  early  practitioners  in 
our  courts  from  the  Roman  Law;  and 
that  this  hypothesis  is  exceedingly  pro- 
bable will  bt;  the  more  apparent,  the  fur- 
ther any  person  examines  into  the  connec- 
tion between  the  early  English  and  the 
Roman  Law.  The  in  jure  cessio  has  ap- 
parently a  closer  resemblance  to  a  Fine 
than  the  transactio  of  the  Roman  Law,  to 
which  some  writers  would  refer  as  the 
origin  of  the  Fine. 

Mancipation  as  Gains  observes  (ii.  20), 
was  more  in  use  than  the  in  jure  censioi 
inasmuch  as  it  was  easier  to  transact  the 
business  with  the  assistance  of  a  few 
friends  than  to  go  before  a  piictor,  or 
a  praeses. 

Easements  (jura  pradiorunit  otherwise 
called  servitutea)  could  be  transferred  in 
the  case  of  landis  in  the  city  only  by  the 
cessio  in  jure ;  but  in  the  case  of  lands 
in  the  country,  also  by  mancipatio.  But 
I  this  observation  app&es  only  to   Italic 
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lauds;  in  the  provinces,  rights  of  this 
kind,  such  as  right  of  road,  of  convey- 
ing water,  &C.,  vere  matter  of  contract 

r  r.A  SIEMEWT  1 

M  ANDA'MUS  is  a  writ  by  which  the 
Court  of  Kings  Bench,  in  the  name  of 
the  reigning  king  or  queen,  commands 
the  party  to  whom  it  is  addressed  to  do 
some  act  in  the  performance  of  which  the 
prosecutor,  or  person  who  applies  fbr  or 
sues  out  the  writ,  has  a  legal  interest; 
that  is,  not  merely  such  an  interest  as 
would  be  recoffnised  in  a  court  of  equity 
or  in  a  court  of  ecclesiastical  jurisdiction, 
but  an  interest  cogniiable  in  a  court  of 
common  law  ;  the  right  must  also  be  one 
for  the  enforcbg  of  which  the  prosecutor 
has  no  other  specific  legal  remedy.  Thus, 
a  copyholder  can  transfer  or  idien  his 
customary  tenement  or  estate  [Copt- 
hold]  in  no  other  manner  than  by  sur- 
rendering it  into  the  hands  of  the  lord  of 
the  manor  to  the  use  of  the  purchaser  or 
surrenderee.  The  courts  of  common  law 
formerly  took  no  notice  of  the  right  of 
the  surrenderee  to  call  upon  the  lord  for 
a  grant  or  admittance,  and  the  court  of 
king's  bench  therefore  left  the  jMirty  to 
seek  his  remedy  in  a  court  of  equity,  and 
would  not  interfere  by  granting  a  man- 
'damus.  But  the  obligation  on  the  part 
of  the  lord  to  admit  the  surrenderee  is  not 
merely  an  equitable  liability,  because  this 
mode  of  tranferring  property  of  this  na- 
ture is  founded  upon  ancient  custom,  and 
riffhts  dependent  upon  custom  are  matters 
of  common-law  cognizance.  Of  late 
Tears  the  court  of  king's  bench  appears  to 
have  taken  this  view  of  the  subject,  and 
has  awarded  writs  of  mandamus  in  all 
cases  where  the  lord  has  refhsed  to  admit 
the  party  to  whose  use  a  surrender  of 
the  copyhold  has  been  made.  Apin,  the 
duty  of  parishioners  to  assemble  in  vestry 
for  parochial  objects,  whether  those  ob- 
jects be  of  a  temporal  or  spiritual  nature, 
is  a  common-law  duty,  and  a  mandamus 
will  he  granted  to  compel  the  parishioners 
to  meet  But  when  they  are  met,  the 
power  of  the  court  to  interfere  further 
by  mandamus  depends  upon  the  nature 
of  the  act  which  tne  parishioners  have  to 
do.  If  the  provisions  of  a  statute  are  to 
be  carried  mto  execution,  the  act  to  be 
done,  whatever  its  nature,  is  considered 


a  temporal  matter,  beeause  the  oonstme- 
tion  of  statutes  beloocs  especially  to 
the  courts  of  oominoD  Isw.  But  if  the 
object  fyr  which  the  vestry  are  assem- 
bled be  one  purely  of  eedeslastical  oog- 
nisaoce,  as  the  setting  op  of  bella,  the 
purchase  of  books  or  vettmenta  necessary 
for  divine  service,  or  the  maldng  pro- 
vision lor  the  repairs  of  the  fiibric  of  the 
ohurcJi  (delinquencies  in  which  matters 
are  pnni^iable  by  eodesiastioal  oensores), 
the  court  of  king's  bench,  has  no  jurist 
diction.  Again,*.tte  court  can  by  manda- 
mus compel  the  wtor  of  an  eleemosynary 
foundatioo  to  hear  an  appeal,  but  it  has 
no  Auther  authority  than  **  to  put  the  vi- 
sitorial  power  in  motum."  It  cannot  com- 
pel him  to  do  any  specific  act  as  visitor. 
The  term  **  mandamus"  (we  oommand ) 
is  found  in  a  great  variety  of  writs,  and 
those  usually  distinguished  by  this  name 
by  the  oLd  law  writers  are  totally  differ- 
ent from  the  modem  writ  of  mandamos, 
which  appears  to  be  nothing  more  than 
the  andent  **  writ  .of  restitution'*  enlarged 
to  embrace  a  great  variety  of  ohjocts, 
that  writ  bein^  adapted  merely  to  the  par- 
pose  of  restoring  a  party  to  an  office  from 
which  he  has  been  u^jnstl^  removed. 

The  writ  of  mandamus  is  now  gnmted 
not  only  to  restores  man  to  an  office  from 
which  he  has  been  wrongfully  amoved, 
but  also  to  admit  to  an  office  to  winch  the 
nartv  has  been  duly  elected  or  apoointed. 
It  lies  ibr  a  mayor,  recorder,  alderman, 
town-cooncillor,  oommoo-councilinan, 
burgess,  and  town-derk, — ^for  a  preben- 
dary, master  of  a  fr«e<«chool,  parish-clerk, 
sexton,  and  scavenger,— to  hold  a  court- 
baron,  court-leet  or  a  borough  court  of 
record, — to  justices,  to  do  an  act  within 
the  scope  of  their  authority,  and  which 
will  not  subject  them  to  an  actaoD,— to 
restore  a  graduate  in  a  university  to  de- 
grees from  which  he  has  been  suspended^ 
to  a  corporatioQ,  to  pay  poor-rates  where 
they  have  not  sufficient  destrainable  pro- 
perty,—to  parish  officers,  to  receive  a  de- 
serted infimt,— to  permit  inspectioa  of  do- 
cuments of  a  public  nature  m  which  the 
party  is  interested,— to  appoint  overseers 
of  the  poor,— to  swear  in  churehwardens, 
—to  proceed  to  the  election  of  acorporate 
oflloer,^to  grant  probate  or  letters  of 
administratioD,— to  aflixtbe  oommon  seal 
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to  an  UBswer  agreed  to  by  the  majority  of 
the  members  of  a  corporation  aggregate, 
—and  to  allow  a  poor-rate,  in  vhich  case 
the  role  for  a  mandamns  is  absolute  in  the 
fait  instance. 

The  mandamns  is  said  to  be  a  preroga- 
tite  writ;  by  which  is  meant,— either 
that  the  power  to  award  it  is  not  dele- 
gated by  the  crown  to  the  ordinary  judges 
between  party  and  party,  that  is,  the  jus^ 
tices  of  the  common  pleas,  but  is  reserved 
for  that  court  in  wnich  the  king  is  sup- 
posed to  be  personally  present,— or  that 
It  is  a  writ  oi  ffraoe  and  fiivour,  granted 
according  to  discretion,  and  not  a  writ  of 
right,  that  is,  not  such  a  writ  as  the  party 
mlying  for  it  has  a  right  to  call  upon 
the  court  to  issue  under  the  clause  of 
Magna  Cfaarta  by  which  the  king  binds 
hinuelf  not  to  renise  or  delay  justice  or 
right 

In  order  to  obtain  a  Mandamns  the  ap- 
pUcant  lays  before  the  court  the  affidavit 
of  himself  or  of  others  presenting  the 
fiicts  upon  which  lus  right  and  interest  in 
the  thing  to  be  done,  and  his  cbim  or  title 
to  the  remedy,  are  founded.  Upon  this 
applieation  the  court,  if  it  see  a  probable 
cause  for  interfSsreiice,  grants  a  rule  call- 
ing upon  the  party  against  whom  the  writ 
is  praved,  to  show  cause  why  such  writ 
should  not  be  awarded.  At  the  appointed 
tine  the  party  so  called  upon  either  does 
not  appear,  in  which  case  tne  rule  is  made 
ftbeolnte,  and  the  mandamus  is  awarded 
as  prayed,  or  he  appears  and  resists  the 
rule,  other  by  insisting  upon  the  insuffi- 
eiency  of  the  focts  disclosed  by  the  affida- 
rits  upon  which  the  rule  was  obtained,  or 
by  producing  other  affidavits  which  give 
a  diffierent  aspect  to  the  transaction.  If 
the  reststance  be  effisetual  the  rule  is  dis- 
charged ;  if  not,  the  mandamus  is 
awarded. 

The  writ,  in  tiie  first  instance,  issues  in 
an  altematire  form,  requiring  the  party  to 
do  the  act,  or  to  show  why  he  nas  not 
done  it  The  part^  may  therefore  make 
a  return  to  the  wnt  sabring  that  he  has 
not  done  the  act  required  for  such  and 
sodi  reaaona.  Where  the  reasons  re- 
turned are  insuflleient  in  la^r*  the'oourt 
qaashea  the  return,  and  awards  a  peremp- 
tory mandamus  requiring  the  party  abso- 
luiely,  and  without  allowing  him  any  al- 


ternative, to  do  the  act  Where  the  an- 
swer is  apparently  sufficient,  the  manda- 
mus is  at  an  end ;  and  if  the  statements 
are  untrue,  the  remedy  is  by  action  on  the 
case  for  a  fklse  return,  though  in  order  to 
avoid  expense  and  delay  the  part}'  is 
allowed  in  some  cases,  by  the  statute  9 
Anne,  c.  20,  and  now  in  all  cases,  by  1 
Wm.IV.  c  21,  to  engraft  an  action  upon 
the  mandamus  itself  by  traversing  the  re- 
turn, that  is,  by  putting  in  a  plea  contra- 
dicting the  allegations  contained  in  8U(  h 
return.  (Comyns's  Digest ;  Selwyn's  Nisi 
Print ;  1  Vict  c.  78.) 

MANDATARIUS.    [Aoent.I 

MANOR  {Manerium).  At  the  time 
of  the  Norman  conquest  manerius  or 
manerium  (from  manert,  to  dwell)  de- 
noted a  large  mansion  or  dwelling.  The 
**  manerium"  of  the  Exchequer  Domesday 
is  the  *'mansio'*  of  the  Exeter  Domesday, 
each  being  therefore  the  equivalent  of  the 
Anglo-Saxon  or  French  term  used  by  the 
officers  who  made  the  survey.  In  France 
the  corresponding  word  "mauoir"  has 
never  acquired  any  other  signification 
than  that  of  a  mansion  j  and  an  estate 
possessing  the  peculiar  mcidents  of  au 
English  manor  never  became  so  common 
in  France  as  to  require  a  specific  name. 

The  modern  English  manor  derives  its 
origin  from  subinfeudation  [Feudal  Sys- 
tem], as  it  existed  before  the  modifica- 
tions of  the  system  of  tenures  introduced 
in  1225  by  Magna  Charta,  and  the  still 
more  important  alterations  made  in  1290 
by  *<  The  King's  Statute  of  buying  and 
selling  LAnds,"  commencing  with  the 
words  **  Quia  Emptores  Terrarum,"  and 
in  1324  by  the  statute  '  De  Pnerogativri 
Reips,'  by  which  statutes,  the  process  of 
snbmfoudation,  or  of  granting  land  in 
fbe-simple,  to  be  held  by  the  grantee  as  a 
tenant  or  vassal  to  the  grantor,  was 
stopped. 

Where  a  subinfeudation  made  by  A  to 
B  extended  to  the  whole  of  A's  land,  no- 
thing remained  in  A  but  a  seigniory  with 
the  ordinary  feudal  incidents  of  tenure, 
together  witn  such  rents  or  other  services 
as  might  have  been  reserved  u^n  the 
creation  of  the  subtenure.  This  interest 
in  A  was  a  seigniory  in  gross,  that  is,  a 
seigniory  held  by  itself,  unattached  to  any 
land,  au  incorporeal  seigniory,  termed  by 
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the  French  feudisto  **  an  fief  en  Voir.'* 
But  in  the  case  of  subtnfeadatioo  of  part 
of  the  land,  the  ordinary  mode  of  pro- 
ceeding was  this: — A,  a  large  proprietor, 
haying  a  mansion  and  land  at  Dale,  cre> 
ated  a  sabtennre  in  a  portion  of  his  land 
by  granting  such  portion  to  B  and  his 
heirs,  to  hold  of  A  and  his  heirs,  as  of 
A*s  maneriom  (mansion)  of  Dale,  which 
words  created  an  implied  condition  that 
B  should  perform  the  service  of  attend- 
ing, with  the  other  tenants  of  A  holding 
by  virtue  of  similar  subinfeudations,  at 
A's  halmote  of  Dale,  that  is,  at  A's  court 
meeting  in  the  hall  of  A*s  mansion  at 
Dale  (afterwards  called  A's  oourt-baron 
of  his  manor  of  Dale),  for  the  purpose  of 
deciding  judicially  all  disputes  among 
A's  free  tenants  holding  of  him  by  the 
same  tenure  as  B,  in  respect  of  their  lands 
so  holden,  and  also  all  actions  brought 
by  persons  cluming  such  lauds. 

Upon  this  subinfeudation  being  effected, 
A  would  continue  to  be  the  owner  of  the 
mansion  of  Dale,  and  of  that  part  of  the 
land  of  Dale,  of  which  he  had  made  no 
subinfeudation,  in  demesne  (in  dominico 
suo,J — as  his  own  immediate  property; 
and  he  would  have  the  seigniory  of  lands 
of  which  B  and  others  had  been  sub- 
infeoffed,  as  a  seigniory  appendant  or 
legally  annexed  to  the  mansion  of  Dale, 
and  to  the  demesnes  of  Dale,  of  which 
the  mansion  formed  part. 

This  conjoint  or  complex  estate,  taking 
its  denomination  from  the  nuuision  (ma- 
nerium),  which  was  considered  as  its 
head,  and  which,  in  the  language  of  the 
Year  Book  of  p.  14,  Edward  II.  (May- 
nard,  426),  "  drew  to  itself  all  the  appen- 
dancies."  by  degrees  acquired  the  name 
of  Manerium  or  Manor. 

A  Manor  therefore  originally  consisted 
of  lauds  in  demesne,  upon  which  the  lord 
had  a  mansion,  and  to  which  lands  and 
mansion,  and  more  especially  to  the 
latter,  there  was  appeuoant  a  seigniory 
over  freeholders  qualified  in  respect  of 
quantity  of  estate  (i.  e.  by  a  tenancy  for 
life  at  the  least,  if  not  a  tenancy  in  fee- 
simple),  and  sufficient  in  point  of  number 
to  constitute  a  court-baron.  These  free- 
holders were  called  vavasors,  and  their 
lands  "tenemental  lands,"  t.«.  lands 
*~auted  out    in    tenure,  to   distinguish 


them  from  the  lord's  demesnes.  These 
tenemental  buds,  anciently  known  by  the 
denomination  of  vayaasorics,  thoa^  hdd 
of  the  manor  and  within  the  sei^ory 
I  or,  as  it  was  usually  termed,  within  the 
fee)  of  the  lord,  were  not  considered  as 
part  of  the  manor ;  but  the  services  issu- 
ing from  such  tenemental  lands  were 
part  of  the  manor  and  essential  to  its 
existence. 

Afterwards  it  was  sufficient  if  the  site 
of  a  mansion  at  which  the  services  had 
been  reserved,  or,  as  it  was  called,  the 
site  of  the  manor,  formed  part  of  the  de- 
mesnes ;  and,  at  last,  this  vestige  of  the 
origin  of  the  name  of  the  estate  was  dis- 
pensed with,  aud  if  the  lord  retained  any 
portion  of  the  Und,  so  that  there  would 
be  some  demtsiies  to  which  the  seigniory 
over  the  freehold  tenants  of  the  manor, 
and  the  services  rendered  by  them,  might 
continue  to  be  appendant,  the  compound 
estate  called  a  manor  was  not  dissolved, 
whether  it  could  be  shown  that  a  man- 
sion had  ever  stood  on  the  part  of  the 
demesnes  or  lands  retained  or  not,  and 
even  if  the  lord  had  aliened  and  severed 
from  his  demesnes  the  spot  on  which  the 
mansion  had  once  stood. 

A  Manor  is  commonly  said  to  consist 
of  demesnes  and  services,  which  have 
been  called  the  *' material  causes;"  but 
other  things  may  also  be  membere  and 
parcel  of  a  manor. 

1.  Ihe  demesnes  are  those  lands  within 
the  manor  of  which  the  lord  js  seised, 
1. «.  of  which  he  has  the  freehold,  whether 
they  are  in  his  own  occupation,  or  in  that 
of  his  tenants  at  will,  or  his  tenants  for 
years.  The  tenants  at  will  have  either  a 
common-law  estate,  holding  at  the  j<nnt 
will  of  the  lessor  and  of  Uie  lessee,  or  a 
customary  estate,  holding  at  the  will  of 
the  lord  according  to  the  custom  of  the 
manor.  [Coptholo.]  The  tenancy  for 
years  of  lands  within  a  manor  is,  in  mo- 
dem times,  usually  a  oommon-law  estate. 

2.  The  services  of  a  manor  are,  the 
rents  and  other  services  due  from  firee- 
hold  tenants  holding  of  the  nuinor.  These 
services  are  annexed  or  appendant  to  the 
seigniory  over  the  lands  holden  by  sach 
freehold  tenants.  The  lands  holden  by 
the  freeholders  of  the  manor  are  holden 
of  the  manor,  bat   are  not  witkin^  or 
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pared  (f,  the  manor,  though  within  the 
lord's  m  or  maoorial  seigniory. 

C^iiolds,  being  part  of  the  demesnes, 
are*not  held  of  the  manor,  but  are  within 
and  pvoel  of  the  manor. 

3.  Bot  though  a  perfect  legal  manor 
cannot  exist  without  demesnes  and  ser- 
vices, other  incorporeal  hereditaments, 
vhich  are  not  services,  may  be  parcel  of 
the  manor,  as  advowsons,  rights  of  com- 
mon, rights  of  way,  and  other  things. 

In  general,  no  person  can  hold  courts 
of  justice,  except  under  authority  derived 
from  the  crown,  either  by  actual  grant  or 
by  prescription ;  and  the  crown  may  at 
any  time  issue  process  for  the  purpose  of 
insdtatiog  an  inquiry  by  what  authority 
(qoo  warranto)  a  subject  holds  a  court 
of  justice.  It  is  a  distinguishing  feature 
of  the  feodal  system,  to  make  civil  juri&- 
diction  necessarily,  and  criminal  jurisdic- 
tion ordinarily,  co-extensive  with  tenure ; 
and  accordingly  there  is  inseparably  in- 
cident u>  every  manor  a  court- l^ron 
(coria  baronum),  being  a  <:ourt  in  which 
the  freeholders  of  the  manor  are  the  sole 
judges,  bnt  in  which  the  lord,  by  himself, 
or  more  commonly  by  his  steward,  pre- 
sides. The  jurisdiction  of  the  court-baron 
extends  over  all  personal  actions  in  which 
the  debt  or  damages  sought  to  be  reco- 
vered are  under  40*. ;  and  real  actions  in 
respect  of  lands  held  of  the  manor  could 
not  have  been  brought  in  any  other  court, 
except  upon  an  allegation  that  the  lord  of 
the  manor  had  in  the  particular  instance 
granted  or  abandoned  his  court  to  the 
King  (qoia  dominus  remisit  curiam).  To 
a  quo  warranto  therefore  for  holding  a 
coort-barou,  it  is  a  sufficient  answer — 
that  the  defendant  has  a  manor.  As  this 
coart  was  essential  to  the  due  administra- 
tion of  jostioe  in  questions  respecting  the 
ngfat  of  property  held  of  the  manor  arising 
amongst  the  lord's  tenants,  there  could 
never  have  been  a  perfect  manor  without 
a  soffident  number  of  freeholders  to  con- 
stitute the  court-baron,  which  number 
must  consist  of  three,  or  two  at  the  least; 
three  being  necessary  where  the  litigation 
vas  between  two  of  the  freeholders.  The 
practice,  which  prevailed  in  France,  &c., 
^borrovutg  suitors  from  the  court  of  the 
lord  paramount,  to  make  up  a  sufficient 
Bomber  of  freeholden  to  constitute  a 


court,  does  not  appear  to  have  been 
adopted  in  England. 

4.  Some  things  are  popularly  supposed 
to  be  incident  to  a  manor,  which  have  no 
necessary  connexion  with  it  Thus  the 
ownership  of  wastes  within  the  district 
over  which  the  manor  extends  is  fre- 
quently called  a  manerial  right,  though 
the  right  and  interest  of  the  lord  lu 
wastes,  over  which  no  acts  of  ownership 
can  be  shown  to  have  been  exercised  by 
him,  rests  entirely  upon  the  presumption 
in  favour  of  the  lord,  arising  out  of  the 
circumstance  of  his  being  the  present 
owner  of  the  demesne  lands,  and  the  for- 
mer owner  of  the  tenemental  lands  which 
adjoin  such  wastes.  The  same  presump- 
tion would  arise  in  favour  of  any  other 
owner  of  an  extensive  district.  It  is 
however  true  that  lords  of  manors  in 
their  original  grants,  both  to  their  free- 
hold and  to  their  copyhold  tenants,  usu- 
ally reserved  the  waste  lands,  giving  to 
the  freeholders  and  copyholders  merely 
rights  of  common  over  wastes.  Hence 
it  arises  that,  in  point  of  fact,  manors,  in 
proportion  to  their  extent,  frequently  con- 
tain a  much  larger  portion  of  wastes  than 
other  estates.  From  this  cause,  and  from 
the  circumstance  of  manors  being  gene- 
rally large  properties  in  the  hands  of  the 
nobility  and  gentry,  several  statutes  have 
given  to  lords  of  manors  privileges  in 
respect  of  game,  and  the  appointment  of 
gamekeepers,  wliich  other  estates,  though 
they  may  be  of  greater  extent  and  value, 
do  not  enjoy.  [Game  Laws.]  But  ex- 
cept in  particular  cases  in  which  a  free- 
chase,  free-warren,  or  le^  park  is,  by 
royal  grant  or  prescription,  annexed  to 
a  manor,  the  lord  of  a  manor  has  no  pri- 
vilege, in  respect  of  game,  beyond  what  is 
given  him  by  these  modem  statutes. 

Copyholds  are  a  common  incident  to 
the  demesnes  of  a  manor,  but  there  are 
many  manors  in  which  this  species  of 
tenure  does  not  appear  to  have  ever 
existed,  and  many  more  in  which  it  has 
been  long  extinct ;  and  though  there  are 
now  ;no  copyholds  unconnected  with  a 
manor,  the  custom  of  demising  by  the 
lord's  rolls  appears  to  have  formerly  been 
common  to  every  lord  or  freeholder  who 
had  demesnes  which  were  held  in  villen- 
age.    So  the  right  to  have  a  court-leet  is 
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a  royal  franchue  [Leet],  under  which 
the  mntee  hidds  a  conrt  of  crimioal 
jarisaictkm  m  ibe  km^^'t  name,  orer  the 
resiauts  (residenti)  within  a  particnhu- 
district  This  privilege  may  be  granted 
to  persons  who  are  not  lords  of  manors ; 
and  where  the  grantee  has  a  manor,  the 
limits  of  the  manor  and  of  the  leet  are 
not  always  co-extensive. 

Since  the  statutes  of  Quia  Bmptores 
and  De  Pr«erogatiT&  Regis  no  manors 
hare  probably  been  creatra;  and  it  has 
been  commonly  said  that  no  new  manor 
could  afterwards  be  created.  Bat  as  a 
propoutton  of  law  this  appears  to  be  stated 
too  broadly. 

Practicfdly,  however,  no  entirely  new 
manors  are  now  created;  but  where, 
upon  the  partition  of  a  manor,  part  of  the 
demesnes  and  part  of  the  services,  includ- 
ing suit  of  court  of  a  sufficient  number  of 
freehold  tenants  to  constitute  a  court- 
baron,  are  assigned  to  one  parcener,  joint- 
tenant,  or  tenant  in  common,  and  other 
parts  of  the  demesnes  and  services  to 
another  parcener,  &&,  each  party  has  a 
manor,  and  may  hold  a  court-baron.  It 
is  also  said  that  if  a  manor  extends  into 
several  .townships,  the  lord  may  create 
separate'  manors  hj  conveying  the  de- 
mesnes and  services  in  township  A  to  one, 
and  those  in  township  B  to  another. 

A  manor  is  not  destroyed  by  the  loss 
of  those  incidents  which,  though  mem- 
bers, and  fbrming  part  of  the  manor,  are 
not,  like  demesnes  and  services,  the  *'  ma- 
terial 'causes  of  a  manor."  Nor  will  the 
legal  existence  of  the  manor  be  afiected 
by  the  alienation  of  part  of  the  demesnes, 
or  Inr  the  alienation  or  extinction  of  part 
of  the  services,  or  by  the  extinction  of 
idl  the  copyholds.  But  upon  the  aliena- 
tion of  all  the  demesnes,  or  the  alienation 
or  extinction  of  all  the  services,  the 
manor  ceases. 

Manori  in  Aacient  Demune  are  those 
manori  which,  though  now  mostiv  in  the 
hands  of  subjects,  formed  part  of  the  royal 
domain  at  the  time  of  the  Conquest,  and 
are  designated  in  Domesday  as  ''terra 
regis.**  The  peculiarity  of  these  manors 
is,  that  there  exists  in  them  a  particular 
class  of  tenants  possessing  certain  custom- 
ary privileges,  supposed,  by  Lord  Coke 
and^othefs,  t»  be  derived  from  the  indul- 


gence of  the  crown  in  matters  ''pertaining 
to  the  king'<  hosbandry."  They  were 
Ibnneriy  called  **tenaati  in  socage  in 
ancient  tenure,"  but  are  now  commonly 
known  as  "  tenants  in  ancient  demesne,'*  a 
term  not  in  itself  very  accurate,  since  all 
tenants  within  these  ancient  demesne 
manors,  whether  copyholders  or  leaser- 
holders,  and  even  the  lord  himself  are 
strictiy  speaking  tenants  in  ancient  de- 
mesne. In  these  customarv  tenures  the 
freehold  is  not  in  the  lord,  but  in  the 
tenant,  who  b  therefore  called  a  custom- 
ary/reeAo/der;  and  it  does  not  appear  to 
be  necessary  to  the  continuance  of  the 
manor  that  there  should  be  any  other 
freehold  tenants,  though  lands  may  be 
held  of  a  manor  in  ancient  demesne  by 
the  ordinary  freehold  tenure,  which  lands 
are  called  umds  in  frank-fee  by  way  of 
distinguishing  them  from  the  customary 
freeholds  held  by  the  "  tenants  in  soca^ 
in  ancient  tenure,*'  now  called  "  tenants  m 
ancient  demesne." 

Lord  Coke  enumerates  six  privileges 
as  annexed  for  this  peculiar  tenure.  (4 
InMt^  269 ;  Bac,  Ahr,, '  Ancient  Demense;' 
Com.,  Dig^  *  Ancient  Demense.') 

Mcuiori  in  Border  Countiet. — ^The  ex- 
posed state  of  the  northern  borders  of 
England,  liable  to  hostile  incursions  in 
time  of  war,  and  scarcely  less  in  times  of 
nominal  peace,  created  a  peculiar  species 
of  tenure  in  the  manors  in  the  four 
northern  counties.  Persons  holding  by 
this  tenure  are  called  customanr  free- 
holders; though  here  ihtfrethoCi  is  in 
the  lord,  and  the  timber  and  mines  be- 
long to  him,  and  not  (as  in  the  tenure 
in  andent  demesne)  to  the  tenants ;  but 
they  are  so  called  because  the^  are  al- 
lowed the  privilege  of  passing  their  estates, 
as  freeholders  do,  by  reoflment  and  livery» 
a  privilege  perhaps  derived  from  the 
irregularihr  with  which  the  customary 
courts  of  the  manor  were  held,  and  from 
the  neoesdty  of  allowing  persons  whose 
tenure  of  limd  and  of  life  was  so  uncer- 
tain to  make  immediate  dispositiooa  of 
their  proper^. 

ManoTB,  AtmuiimabU^  a  term  pecntiar 
to  that  part  of  the  domain  of  the  duke  of 
Cornwall  which  is  situate  within  the 
county  of  Cornwall,  consisting  of  seven- 
teen manors,  namely,  Launceston,  Tre- 
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maton,  Tjntagdl,  Restonnd,  Stoke- 
Climsfauid,  Tybeste,  Tewington,  Helston- 
ui-Kerrier,  Moresk,  Tjwaraludle,  Penk- 
neth.  Penlyn,  RellaUm,  Helston-in-Trig- 
ihire;  Uskeard,  Calstock,  and  Talskydy. 
The  earls  and  dukes  of  Cornwall,  and, 
when  00  earl  or  doke,  the  crown,  have 
sent  from  time  to  time  (commonly  every 
seven  years)  certain  persons  oommis- 
aoDcd  to  visit  these  manors  in  saooession, 
and  to  aueu  the  lord's  demesnes,  t.«.  to 
let  diem  at  such  rents  and  upon  sndh 
terms  as  mi^  appear  to  them  to  be  ad- 
Tantageous  to  the  dnchy.  The  courts 
held  by  the  commissioners  for  the  por- 
poee  of  exercising  the  authority  thus 
delegated  to  them  were  called  osaeMtoii*, 
or  courts  of  asaetMum,  The  course  usu- 
ally was  to  let  the  land  until  the  next 
anessioo.  From  the  conventions  (cove- 
nants or  engagements)  entered  into  by  the 
penoDS  to  whom  those  demesnes  were  so 
arrented,  the  interest  demised  was  called 
atenare  ta  cotnentitme,  and  the  tenants 
were  staled  oonventioDaries.  These  de- 
mises were  made  both  to  fineemen  and 
villeins  I  the  former  being  called  free 
conventionariea,  the  latter  villein  or  na^ 
tive  conventionaries.  The  latter  class 
appear  to  have  become  extinct  in  the  six- 
teenth oentnrj. 

By  degrees  the  conventionary  tenants 
icquired  an  inheritable  interest  in  the 
certainty  of  the  renewal  of  their  holdings 
in  &voar  of  themselves  and  their  &- 
scendants  at  each  successive  assession. 
The  conventionary  tenant  thus  acquired, 
like  a  copyholder  of  inheritance,  an  in- 
terest frediold  in  pmnt  of  duration,  with- 
out a  freehold  tenure. 

In  conventionary  tenements  the  mine- 
rals belong  to  the  lord,  pod.  not  to  the 
ciistomary  tenant ;  as  it  was  held  upon  a 
trial  at  bar  in  1829,  which  lasted  seven 
dsys  {Rcwe  v.  BrtaUm,  3  Mann,  and RyU 
133-364.) 
MANSION.  [Mamoh.] 
BIANSLAUGHTER.    [Law,  Caun- 

HIL;    MmiDEB.] 

MANUMISSION.    [Slave.] 

MARINE  INSURANCE.    [Ships.] 

MARINES,  men  embodied  to  serve  as 

soldiers  on  board  of  shins  of  war  in  naval 

engagements;  and  on  shore,  in  the  event 

of  a  deiceiit  bdng  made  upon  an  enemy's 


coast.  In  the  British  service  they  also 
assist  occasionally  in  performing  some  of 
the  operations  connected  with  the  work- 
ing of  the  ship ;  they  cannot  however  be 
be  sent  aloft  at  the  command  of  a  naval 
officer. 

Originallv  in  this  country,  as  well  as 
in  France,  the  national  fleets  were  com- 
posed of  merchants'  ships,  which  were 
armed  on  occasion  for  war;  and  then 
there  were  no  soldiers  [Mirticularly  de- 
stined for  the  naval  service.  The  first 
troops  of  this  kind  in  France  were  men 
skilled  in  the  practice  of  the  usefbl  trades, 
who>  when  unemployed  by  the  govern- 
ment, lived  on  shore  on  half-pay;  re- 
ceiving only  the  full  pay  when  called 
upon  to  serve  at  sea.  'This  regulation  did 
not,  however,  long  subsist;  and,  subse- 

Suent  to  the  administration  of  Cardinal 
Lichelieu,  companies  of  marine  soldiers 
have  been  constantiy  retained  on  fhil 
pay. 

It  is  not  precisely  known  at  what 
period  distinct  corps  were  appointed,  in 
Britain,  to  this  branch  of  the  public  ser- 
vice. In  1684  mention  is  made  of  the 
Duke  of  York's  maritime  regiment  of 
fbot ;  and  in  the  reign  of  WOliam  III. 
several  regiments  were  placed  on  the  es- 
tablishment of;^he  navv,  but  these  were 
subsequendy  disbandea.  At  that  time 
the  marine  soldiers  seem  to  have  been 
retained  as  persons  in  training  to  become 
ffood  seamen:;  and  in  Burchefs  *  Naval 
HistoTT,'  quoted  bv  Grose  (*  MiL  Antic^.,' 
vol.  i.),  it  is  sud  that  they  were  dis- 
charffed  from  the  regiments  and  entered 
on  the  ship's  books  as  foremast-men  as 
soon  as  they  became  qualified  to  serve  as 
such. 

In  the  beginning  of  Queen  Anne's 
reign  (1702),  six  regiments  of  maritime 
soldiers  were  raised ;  and  amon^  the  re- 
gulations concerning  their  service  it  is 
stated  that  they  were  to  be  quartered, 
when  on  shore,  near  the  principal  sea- 
ports. Whether  at  sea  or  on  shore,  they 
were  to  be  paid  at  the  same  rate  as  the 
land  fbroes,  and  the  same  deductions  were 
to  be  made  fbr  clothing.  At  sea  they 
were  to  be  allowed  provisions  equal  in 
every  respect  to  the  shares  of  the  seamen, 
without  suffering  any  diminution  of  pay 
on  that  account 
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Id  1749»the  then  existing  regiments  of 
marine  soldiers,  ten  in  number,  were  dis- 
banded ;  and  six  years  afterwards,  on  the 
recommendation  of  Lord  Anson,  there 
were  raised  1 30  companies,  consisting  in 
all  of  above  5000  men,  who  were  put 
under  the  immediate  command  of  the 
lords  of  the  Admiralty,  and  whose  head- 
quarters were  appointed  to  be  at  Ply- 
mouth, Portsmouth,  and  Chatham.  The 
corps  of  marines,  as  it  was  then  called, 
has  subsequently  been  considerably  in- 
creased; in  1759  it  numbered  18,000 
nen ;  and  during  the  late  war  its  strength 
amounted  to  about  20,000  men.  An  ad- 
ditional division  was,  by  an  order  of 
council  in  1805,  established  at  Woolwich; 
and  there  are  two  companies  of  marine 
artillery,  whose  head-quarters  are  at 
Portsmouth. 

The  marines  are  now  clothed  and  armed 
in  the  same  manner  as  the  iu&ntry  of 
the  line,  and,  like  all  the  other  royal  regi- 
ments, their  scarlet  uniform  has  blue  fac- 
ings. In  an  engagement  at  sea,  they 
annoy  the  enemy  by  a  fire  of  musketry 
from  the  tops  and  deck ;  and  they  repel 
with  the  bayonet  any  attempt  to  board  the 
ship.  The  gallant  jollies,  as  the  marines 
are  fiuniliarly  called,  have  often  distin- 
guished themselves  when  acting  on  shore ; 
and  their  meritorious  services  at  the  tak- 
ing of  Belleisle  (1761),  in  the  battle  of 
Bunker's  Hill  (1775),  in  the  defence  of 
Acre  (1709),  and  in  1837,  under  Lord 
John  Hay,  on  the  coast  of  Spain,  have 
earned  for  themselves  a  lasting  reputation. 

The  royal  corps  is  commanded  by  a 
lieutenant  and  a  major-general,  who  are 
naval  officers  holding,  in  addition  to  their 
rank  as  such,  those  military  titles.  There 
are  also  four  colonels-commandant  of 
divisions,  besides  four  colonels  and  second 
commandants.  No  commissions  in  the 
corps  are  obtained  bj  purchase ;  and  the 
officers  of  marines  nse  in  it  by  seniority, 
as  high  only  however  as  the  rank  of  colo- 
nels-commandant 

MARITIME  LAW.  [Admiralty 
CocBTs ;  Ships  ;  International  Law.] 

MARKET,  in  law  Latin  mercaiumy  a 
public  place  and  fixed  time  for  the  meet- 
ing of  buyers  and  sellers.  A  legal  market 
can  exist  only  by  virtue  of  a  clmrter  from 
the  crown  or  by  immemorial  usage,  from 


which  it  will  be  presumed  that  a  royal 
charter  once  existed,  although  it  can  be 
no  longer  produced.  A  market  is  usually 
^[ranted  to  the  owner  of  the  soil  in  which 
It  is  appointed  to  be  held,  who,  as  such 
grantee,  becomes  the  owner,  or  lord,  of 
the  market.  In  upland  towns,  that  is, 
towns  which,  not  being  walled,  had  not 
attained  the  dignity  of  boroughs,  markets 
were  frequently  granted  to  lords  of  ma- 
nors ;  but  in  walled  towns  or  boroughs, 
particularly  in  such  as  were  incorporated, 
the  ownership  of  the  soil  having  usually, 
by  grant  from  the  crown,  or  other  lords  of 
whom  the  borough  was  originally  holden, 
been  vested  in  the  incorporated  burgesses, 
the  practice  has  commonly  been  to  grant 
markets  to  the  munidpal  body. 

The  prerogative  of^  conferring  a  right 
to  hold  a  market  is  however  subject  to 
this  limitation,  that  the  grant  must  not  be 
prejudicial  to  others,  more  especially  to 
the  owners  of  existing  markets.  In  order 
that  the  crown  may  not  be  surprised  into 
the  making  of  an  improper  grant,  the 
first  step  is  to  issue  a  writ  Ad  quod  dam- 
num, under  which  the  sheriff  of  the 
county  is  to  summon  a  jury  before  him  to 
inquire  whether  the  proposed  grant  will 
be  to  the  damage  of  the  king  or  of  any 
of  his  subjects.  This  writ  must  be  exe- 
cuted in  a  fair  and  open  manner,  and  the 
sheriff  is  bound  to  receive  evidence  ten- 
dered against,  as  well  as  in  favour  of,  the 
grant  But  as  the  writ  does  not  purport 
to  affect  the  interest  of  any  person  in  par- 
ticular, it  is  not  necessary  that  notice 
should  be  given  of  the  time  or  place  at 
which  it  is  meant  to  be  executea.  Not- 
withstanding a  finding  by  the  jury  that 
the  proposed  market  will  not  be  injurious, 
any  party  who  conceives  that  his  interests 
are  affected  by  the  grant  when  made, 
whether  he  appeared  upon  the  inquiry 
under  the  writ  Ad  quod  damnum  or  not, 
maj  traverse  the  finding,  or  sue  out  a 
wnt  of  Scire  facias,  which,  after  reciting 
the  alleged  injury,  calls  upon  the  grantee, 
in  the  name  of  the  crown,  to  show  cause 
why  the  grant  should  not  be  cancelled. 
If  a  new  market  be  set  up  without  any 
grant  from  the  crown,  the  party  is  liable 
to  be  called  upon  by  the  crown  by  the 
writ  of  Quo  warranto,  to  show  by  what 
warrant  he  exercises  such  a  franchise 
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[LiBEBrr] ;  and  he  is  also  liable  to  an 
action  on  the  case  for  damages,  at  the 
soit  of  any  person  to  whose  market,  or 
to  irhose  property,  the  market  so  set  np 
by  the  defendant  is  a  nuiuince.  A  new 
market  is  presumed  to  be  injurioas  to  ano- 
ther held  within  the  distance  of  twenty 
miies,  eren  though  it  be  on  a  different 
day;  bat  this  presumption  may  be  re- 
batted. 

Formerly  markets  were  held  chiefly  on 
Soodays  and  holidajrs,  for  the  conveni- 
ence of  dealers  and  customers,  who  were 
brought  together  for  the  purpose  of  hear- 
ine  dirine  service.  But  in  1285,  by  13 
Edward  I.  c.  5,  fairs  and  markets  were 
forbidden  to  be  held  in  churchyards ;  and 
in  1448,  by  27  Henry  VI.  c  6,  all  show- 
ing of  goods  and  merchandise,  except 
necessary  victuals,  in  fairs  and  markets, 
was  to  cease  on  the  great  festivals  of  the 
dmnch,  and  on  all  Sundays  except  the 
four  Sundays  in  harvest  The  holding 
of  fain  and  markets  for  any  purpose  on 
any  Sunday  was  prohibited  in  1677,  by 
29  Charles  IT.  c.  7. 

The  grantee  of  a  market  has  a  court  of 
record  called  a  court  of  pie-powder  (pieds 
pouldrenx, '  dusty  feet'),  for  the  prompt 
decision  of  matters  arising  in  the  market. 
Sucbacourt  being  considered  necessary 
for  the  expedition  of  justice  and  for  the 
support  of  the  market,  the  power  for 
holding  it  is  incident  to  a  grant  of  a  mar- 
ket, even  though  the  royal  letters  patent 
by  vhich  the  grant  is  made  be  entirely 
sUent  on  the  su^ect 

SaJes  in  markets  may  be  of  goods 
actnally  brought  within  the  precincts  of 
the  market,  or  of  goods  not  so  brought 
Goods  not  within  the  precincts  of  the 
market  are  sold  sometimes  by  sample, 
sometimes  without  sample.  Where  goods 
are  osoalty  brought  into  the  market  for 
sale,  it  is  incnmlient  on  the  lord  of  the 
market  to  take  care  that  every  thing  be 
sold  by  correct  and  legal  weights  and 
measores. 

For  the  security  of  dealings  in  markets, 
contracts  were  formerly  required  to  be 
made  in  the  presence  of  an  officer  ap- 
pomted  for  that  purpose  by  the  lord  of 
the  market,  for  which  service  he  received 
from  the  buyer  a  small  remuneration 
called  market-tolL 


It  is  a  rule  of  the  common  law  that 
every  sale  in  market-overt  (open  market) 
transfers  to  the  buyer  a  complete  pro- 
perty in  the  thing  sold ;  so  that  however 
defective  the  title  of  the  vendor  may  be, 
that  acquired  by  the  vendee  is  perfect, 
even  where  the  property  belong  to  a  per- 
son who  is  under  legal  disability,  as  an 
infant,  a  married  woman,  an  idiot,  or  a 
person  in  prison  or  beyond  sea.  In  the 
city  of  London  every  shop  is  market- 
overt  for  goods  usually  sold  there. 

But  this  rule  is  subject  to  certain  ex- 
ceptions. A  sale  in  market-overt  does 
not  affect  the  rights  of  the  crown :  nor 
does  it  affect  the  rights  of  others,  unless 
the  sale  be  in  an  open  place,  as  a  shop, 
and  not  a  warehouse  or  other  private  part 
of  the  house,  so  that  those  who  go  along 
cannot  see  what  is  doing ;  it  must  not  be 
in  a  shop  with  the  shop-door  or  windows 
shut,  so  that  the  goods  cannot  be  seen. 
The  articles  bought  must  be  such  as  the 
party  usually  deals  in.  The  sale  must  be 
without  fraud  on  the  part  of  the  buyer, 
and  without  any  knowledge  on  his  part 
of  any  want  of  title  in  the  vendor.  If  the 
seller  acquire  the  ^oods  again,  the  effect 
of  the  sale  in  barring  the  true  owner  is 
defeated.  There  is  no  transfer  of  pro- 
perty if  the  goods  are  given  or  pawned ; 
and  if  sold  to  the  real  owner  it  is  not  a 
contract  of  sale.  The  sale  must  be  be- 
tween sunrise  and  sunset,  and  must  be 
commenced  and  completed  in  the  mar- 
ket 

By  21  Henry  VIII.  c.  2,  •  If  any  felon 
rob  or  take  away  money,  goods,  or  chat- 
tels, and  be  indicted  and  found  guilty,  or 
otherwise  attainted  upon  evidence  given 
by  the  owner  or  party  robbed,  or  by  any 
other  by  their  procurement,  the  owner  or 
party  robbed  shall  be  restored  to  his 
money,  goods,  or  chattels.'  Since  this 
statute,  stolen  goods,  specified  in  the  in- 
dictment have,  upon  the  conviction  of 
the  offender,  been  restored  to  the  prose- 
cutor, notwithstanding  any  sale  in  mar- 
ket-overt. 

As  stolen  horses  can  easily  be  conveyed 
to  distant  markets,  the  legislature  has 
frequently  attempted  to  protect  the  owner 
against  the  consequences  of  a  sale  in  mar- 
ket-overt By  2  and  3  Philip  and  Mary, 
c.  7,  *  No  sale  of  a  horse  stolen  binds  the 


MARQUIS. 


[318] 


MARQUI& 


propeny,  litik^  it  stand  or  be  ridden  tn 
hour  together  beiween  ten  o'clock  and 
aunstM,  m  nn  open  part  of  the  market,  and 
all  parties  to  the  bargain  come  with  the 
hoFEti  to  tbe  book-keeper  and  enter  the 
ootcN^,  aiid  oue  mark,  at  the  least,  of  the 
hone  told,  and  pay  the  toll,  if  any  doe, 
or  else  a  penuj.'  Tne  31  Elizabeth,  c  12, 
coDtaiDE  QUicerotii  provifious  on  this 
miLttt?f. 

By  I  James  I .  c  21,  *  No  sale,  exchange, 
pawn,  or  morif^ge,  of  any  jewels,  plate, 
apparel,  hotiscliold  stuff;  or  other  goods, 
wroiigfutly  purloined,  taken,  robbed,  or 
Etoli:n,  aod  ^Id,  uttered,  deliyered,^  ex- 
(ihaiiKedT  pawntd,  or  done  away,  within 
Londoa  and  its  liberties,  or  Westminster, 
or  Sondiwark,  or  within  two  miles  of 
Ltmdcra,  to  any  broker  or  pawn-taker, 
shill  ^ork  or  ii'iake  any  change  or  altera- 
tiou  of  the  pri>i>erty  or  interest.' 

A  Eoatket  is  generally  appointed  to  be 
held  oDCje,  twicAi  or  three  times  in  a 
week,  for  the  current  supply  of  com- 
modities, mostly  of  provisions.  A  large 
market  held  oiu*or  twice  a  year  is  called 
a  fair ;  and,  ac4:ording  to  Lord  Coke,  a 
large  fiiir  held  ouce  a  year  is  a  mart 

Fain-  have  $01  the  legal  incidents  of 
markets,  aod  are  subjected  to  ftirther  re- 
gulatioiifl  by  .>  Edward  III.  c  15,  one  of 
which  miuirtiip  that  at  the  opening  of  the 
fairt  prcwlamatjoti  be  made  of  the  time 
that  it  is  to  continue. 

MAKQUE.  LETTERS  OF.  [Pri- 
vatkerJ  .    „ 

MARQUIS,  a  title  of  honour  m  Eng- 
land. PersoTis  who  have  this  title  are 
the  second  in  the  five  orders  of  Eng- 
lish nobility*  dukes  are  the  first.  The 
yotmger  sons  of  marquises  are  addressed 
at  "nij  lord,"  as  Lord  Henry  Petty, 
Lord  John  llivniie. 

All  titles  of  honour  seem  to  have  been 
origiiially  derived  from  offices.  The 
term  roarqni<»  dtaiignated  originally  per- 
sona who  had  the  care  of  the  marches  of 
a  country.  I'he  word  "  marches"  is  the 
plui-al  of  "  mark,"  which  in  its  poli- 
tical «ense  si^nfies  **  boundaries."  The 
"  march  Bs"  lu  England,  in  the  earlier 
period  of  onr  liistory,  were  th«  lands  on 
the  borders  of  England  and  Scotland, 

%  England  aud  Wales.  In  Germany 
^rrw-cpoading  term   to   marquis  is 


markgrqf  (margrave),  which  is  **  lord  of 
the  marches,"  or  according  to  the  German 
form,  of  the  "  mark." 

There  were  no  English  marquises  be- 
fore the  reign  of  Richard  II.  In  the 
reign  of  Edward  III.  a  foreign  marquis, 
the  marquis  of  Juliers,  was  made  an 
English  peer  with  the  title  of  earl  of 
Cambridge,  and  this  circumstance  pro- 
bably suggested  to  King  Richard  the  in- 
troduction of  this  new  order  of  nobility. 
The  person  on  whom  it  was  conferred 
was  his  great  favourite  Robert  de  Vere, 
earl  of  Oxford,  who  was  created  doke 
of  Ireland  and  marouis  of  Dublin  in  1385. 
But  three  years  arter  he  was  attainted 
and  his  honours  forfeited. 

In  1397  one  of  the  illegitimate  sons  of 
John  of  Gaunt  was  crested  marquis  of 
Dorset,  but  he  was  soon  deprived  of  the 
title,  and  his  son  had  only  tne  earidom  of 
Somerset.  The  titie  of  marquis  of  Dorset 
was  however  revived  in  the  same  fiunily 
in  1443,  when  also  William  de  la  Pole 
was  made  marquis  of  Suffolk. 

In  1470  John  Nevil,  eari  of  Northum- 
berland, brother  to  Richard  Nevil,  earl  of 
Warwick,  the  kinff-maker,  was  made 
marquis  Montacute,  but  he  was  soon  af^r 
slain  at  the  battle  of  Bamet,  and  the  titie 
became  lost 

In  1475  Thomas  Grey,  earl  of  Hunt- 
inedon,  son  to  the  queen  of  King  Edward 
I  v.,  by  her  former  husband,  was  made 
marquis  of  Dorset ;  and  in  1489  Maurice 
Berkeley,  earl  of  Nottingham,  was  made 
marquis  of  Berkeley.  Henry  VIII.  made 
Henry  Courtenay,  earl  of  Devonshire, 
marquis  of  Exeter ;  and  he  made  Anne 
Bole3m,  a  littie  before  his  marriage  with 
her,  marchioness  of  Pembroke.  William 
Parr,  earl  of  Essex,  brother  of  Queen 
Catherine  Parr,  was  created  marquis  of 
Northampton  by  King  Edward  IV. ;  and 
William  Powlett,  earl  of  Wiltshire,  mar- 
quis of  Winchester. 

All  these  titles  had  become  extinct  in 
1 571,  except  that  of  marquis  of  Winches- 
ter. This  tiUe  still  continues  in  the  male 
representative  of  the  original  grantee, 
thouffh  for  a  century  or  more  it  was  little 
heard  o^  being  lost  in  the  superior  title  <^ 
duke  of  Bolton. 

Queen  Elizabeth  made  no  new  marquis, 
nor  did  King  James  I.  till  the  fifteenth 
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year  of  his  rdgn,  when  hit  great  &TOurite, 
Gtorfd  Villien,  was  created  marquis  of 
Bockuffham.  Charles  I.  adTanced  the 
earls  of  Hertford,  Worcester,  and  New- 
castle to  be  marquises  of  those  places ; 
and  Henry  Pierrepoint,  earl  of  Kingston, 
WIS  made  marquis  of  Dorchester. 

Charles  II.  adTanced  the  earl  of  Hall- 
ftx  to  be  marquis  of  Halifiix  in  1682, 
lod  James  II.  made  the  earl  of  Powis 
marquis  of  Powis  in  1687. 

A  new  practioe  in  relation  to  this  title 
was  introduced  at  the  Rerolution.  This 
was  the  gxandnff  of  ihe  title  of  marquis  as 
a  seoood  title  inien  a  dukedom  was  con- 
ferred. Thus  when  Schomberg  was  made 
doke  of  Schomberg  he  was  made  also 
manjuis  of  Harwidi ;  when  the  earl  of 
Shrewsbury  was  made  duke  of  Shrews- 
bury he  was  also  made  marquis  of  Alton ; 
and  when  the  earl  of  Bedford  was  made 
duke  of  Bedford  he  was  also  made  mar- 
quis of  TaTistock.  There  were  many 
other  creations  of  this  kind  in  the  rei^ 
of  William  IIL,  and  several  of  marquis- 
ates  only.  Of  the  existing  dukes  ten 
have  marquisates  in  the  second  title, 
irhich  is  borne  by  the  eldest  son  during 
theliieofthe&ther. 

The  oohr  marquis  who  sits  in  the 
House  of  Peers  as  a  martinis,  and  whose 
title  dates  before  the  reign  of  Georse 
III.,  is  the  marqais  of  Winchester.  The 
other  marquises  are  all  of  recent  creation, 
thooffa  most  of  them  are  old  peers  under 
infenor  titles. 

The  title  seems  not  to  haye  been  known 
ID  Scotland  till  1599,  when  marquises  of 
Huntley  and  Hamilton  were  created. 

MARRIAGE  is  a  contract  by  which  a 
man  and  a  woman  enter  into  a  mutual 
engagement,  in  the  form  prescribed  by 
the  hiws  of  the  country  in  which  they 
reside,  to  liye  together  as  husband  and 
wife  during  Uie  remainder  of  their  lives. 

Marriage  is  treated  as  a  dvil  contract 
even  by  £oGe  Christians  who  regard  it 
as  a  sacrament,  and  as  typical  of  the 
union  between  Christ  and  the  church. 
The  religions  character  of  the  transac- 
tion does  not  arise  until  there  has  been  a 
complete  civil  contract,  binding  accord- 
ing to  the  laws  of  the  county  m  which 
the  marriage  is  contracted.  The  autho- 
rity of  the  sovereign  power  in  regnhiting 


and  prohibiting  marriages  is  therefore 
not  affected  by  the  superinduced  religions 
character. 

Among  Protestants  marriage  has  ceased 
to  be  regarded  as  a  sacrament,  yet  in 
most  Protestant  countries  the  entrance 
into  the  marriage  state  is  accompanied 
with  religious  observances.  These  are 
not,  however,  essential  to  a  valid  mar- 
riage any  farther  than  the  sovereign 
power  may  have  annexed  them  to,  and 
mcorporated  them  with,  the  civil  con- 
tract 

After  the  establishment  of  Christianity 
it  became  usual  to  make  the  marriage- 
promise  in  the  presence  of  the  assembled 
people,  and  to  obtain  at  the  same  time 
the  blessing  of  the  priest  upon  tiie  union, 
ezoej^t  when  one  of  the  parties  had  been 
married  before,  in  which  case  no  nuptial 
benediction  was  antientJy  prononnoeo,  by 
which  distinction  it  was  perhaps  intended 
to  intimate  that  second  marriages,  though 
tolerated,  were  not  approval  by  the 
church.  So  late  however  as  the  twelfth 
century,  in  a  decretal  ejHstle  of  Alexan- 
der III.  to  the  bishop  of  Norwich,  the 
pope  says,  "We  understand  from  your 
letter  that  a  man  and  woman  mutually 
accepted  one  another  without  the  pre- 
sence of  sny  priest,  and  without  the  ob- 
servance of  those  solemnities  which  the 
Anglican  church  is  wont  to  observe,  and 
that  before  consummation  of  this  mar- 
riage he  had  contracted  marriage  with 
another  woman,  and  consummated  that 
marriage.  We  think  right  to  answer, 
that  if  the  man  and  the  first  woman  ac- 
cepted one  another  de  prsesenti,  saying 
one  to  another,  *  I  accept  thee  as  mine, 
and  I -accept  thee  as  mine,'  although  the 
wonted  solemnities  were  not  obMrved, 
and  although  the  first  marriage  was  not 
consummated,  yet  the  woman  ought  to  be 
restored  to  her  husband ;  since  a^r  such 
consent  he  neither  should  nor  could  marry 
another." 

Private  marriages,  designated  clandeg- 
Hue  marriages  by  the  clergy,  continued 
to  be  valid  till  the  Council  of  Trent, 
which,  after  anathematizing  those  who 
should  say  that  private  marriages  there- 
tofore contracted  b^  the  sole  consent  of 
the  parties  were  void,  decreed,  contrary 
to  the  opinion  of  56  prelates,  that  thence- 
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forward  all  marriages  not  ooDtracted  in 
tbe  presence  of  a  priest  and  two  or  three 
witnesses  should  be  void.  This  decree, 
being  considered  as  a  usurpation  upon 
the  sovereign  power,  which  alone  can 
prescribe  whether  any  and  what  for- 
malities shall  be  required  to  be  added  to 
the  consent  of  the  parties  in  order  to  con- 
stitute a  valid  marriage,  has  never  been 
received  in  France  and  some  other  Ca- 
tholic countries. 

A  marriage  was  clandestine  if  con- 
tracted otherwise  than  in  public,  that  is, 
in  &oe  of  the  church ;  and  it  wais  called 
an  irregular  marriage  if  it  was  clandes- 
tine, or  if,  though  not  clandestine,  it  was 
contracted  without  the  benediction  of  a 
priest  in  the  form  prescribed  by  the 
rubric,  the  intervention  of  a  priest  having 
latterly  been  i*equired  in  alt  cases,  even 
though  one  of  the  parties  were  a  widower 
or  a  widow.  Clandestinity  and  irregu- 
larity subjected  the  parties  to  ecclesias- 
tical censures,  but  did  not  affect  the  vali- 
dity of  the  marriage. 

The  decrees  of  the  Council  of  Trent 
had  no  force  in  England.  A  marriage 
by  mere  consent  of  parties,  until  the 
passing  of  the  Marriage  Act  in  1753,  con- 
stituted a  binding  engagement;  though 
if  application  were  made  to  the  ecclesias- 
tical courts  for  letters  of  administration, 
&c.,  under  a  title  derived  through  such 
irregular  marriage,  those  courts  some- 
times showed  their  resentment  of  the 
irregularity  by  refusing  their  assistance, 
more  especially  where  the  non-compliance 
with  the  usual  formalities  could  be  traced 
to  disaffection  to  the  Established  Church. 
What  the  formalities  required  h^  the 
Church  before  the  Marriage  Acts  were, 
it  is  now  immaterial  to  consider.  Such 
of  them  as  are  not  incorporated  into  any 
of  the  Marriage  Acts  are  now  of  no  force 
for  any  purpose. 

To  constitute  a  valid  marriage,  as  well 
before  as  h'luc-a  the  Marriage  Acts,  it  is 
necessary,  1st,  that  there  should  be  two 
persons  capable  of  standing  in  the  re- 
lation of  husband  and  wife  to  each  other; 
2ndly,  that  they  should  be  willing  to 
stand  in  that  relation;  and  3rdly,*that 
they  should  have  contracted  with'  one 
another  to  stand  in  that  relation. 

I.  The  capacity  of  standing  in  the  re- 


lation of  husband  and  wife  implies  that 
at  the  time  of  the  contract  there  should 
be  no  natural  or  legal  disability.  Total 
and  permanent  disability  on  either  side 
to  consummate  marriage  will  render  the 
contract  void.  Temporary  disability  from 
disease  does  not  affect  the  validity  of  a 
marriage.  Temporary  disability  from 
defect  of  a^  does  not  invalidate  the  mar- 
riage, but  It  leaves  the  party  or  parties  at 
liberty  to  avoid  or  to  confirm  such  pre- 
mature union  on  attaining  the  age  of 
consent,  which  for  males  is  14,  and  for 
females  12.  Before  the  abolition  of 
feudal  tenures,  when  the  lords  were  en- 
titled to  sell  the  marriages  of  their  male 
and  female  wards,  infantine  marriages 
were  very  common,  fathers  being  anxious 
to  prevent  wives  and  husbands  from  being 
forced  upon  their  children  after  their 
death,  and  lords  being  eager  either  to 
secure  the  prize  for  their  own  family,  or 
to  realise  the  profit  resulting  from  a  sale. 
A  person  who  is  already  married  is  under 
a  legal  disability  to  contract  a  second 
marriage  whilst  the  first  wife  or  husband 
is  alive;  and  although  there  may  have 
been  the  strongest  grounds  for  believing 
that  the  first  wife  or  husband  was  dead, 
the  children  of  the  second  marriage  would 
not  in  England  derive  any  benefit  from 
the  absence  of  moral  guilt  in  their 
parents,  though  in  France  and  some  other 
countries  the  issue  of  marriages  so  con- 
tracted, bon&  fide,  are  treated  with  greater 
indulgence. 

Consanguinity  within  certain  decrees, 
and  affinity  also,  is  a  legal  impediment 
to  marriage.  The  degree  of  nearness 
which  shall  disable  parties  from  uniting 
in  marriage  varies  in  different  countries, 
and  has  varied  at  different  periods  in  our 
own.  [Affinity.] 

The  impediment  to  marriage  arising; 
out  of  consanguinity  applies  in  the  same 
degree  to  illegitimate  as  to  legitimate 
consanguinity,  and  the  impediment  re- 
sulting from  a  liuity  is  created  by  illicit 
connexion  as  wA\  as  by  marriage.  The 
Council  of  Trent  restricted  the  impedi- 
ment of  affinity  arising  out  of  illicit  con- 
nexion to  tlie  second  degree. 

2.  Each  party  must  have  the  will  to 
contract  marriage  with  the  other.  An 
idiot  therefore,  who  cannot  understand 
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the  nttnre  of  the  oonjngal  relation,  is 
incapBbie  of  Gontracting  marriage;  and 
aJso  a  Inoatic,  except  during  a  Incid 
interval.  But  however  absurd  it  may 
appear,  children  are  presomed  to  have 
soffieient  intelligence  to  understand  the 
nature  of  the  marriage  engagement  at 
seven;  and  though  the  contract  is  not 
alsolntely  binding  upon  them  until  they 
reach  the  age  of  consent,  still  the  mar^ 
riage  of  a  child  above  the  age  of  seven 
would  prevent  its  forming  a  second  mar- 
riage until  the  age  of  consent,  as  until 
that  age  it  cannot  dissent  from  the  first 
marriage. 

3.  lliere  must  be  an  actual  contract  of 
marriage.  This,  at  common  law,  might 
be  by  words  of  present  contract,  which 
woold,  without  more,  constitute  a  perfect 
marriage, — or  by  words  of  future  con- 
tract, followed  by  cohabitation. 

The  unlimited  freedom  of  marriage 
was  first  limited  in  England  by  the  Mar- 
riage Act  of  17.53  (ae  Geo.  II.  c.  33), 
the  principal  provisions  of  which  form 
the  basis  of  the  present  law.  Many  of 
these  provisions  are  taken  from  the  canon 
law,  an  observance  of  which  was,  before 
this  statute,  necessary  to  constitute  a 
regular  marriage,  though  a  marriage  con- 
tracted without  them  was  valid. 

The  restrictions  upon  the  common-law 
freedom  of  marriage  are  now  embodied 
in  two  statutes. 

The  4  Geo.  IV.  c.  76,  contains  the  fol- 
lowing provisions : — Banns  of  matriuiony 
are  to  be  published  in  the  church,  or  a 
public  chapel  in  which  baons  are  allowed 
to  be  published,  of  the  parish  or  chapelry 
wheran  each  of  the  parties  dwells,  im- 
mediately after  the  second  lesson  of  morn- 
ing service,  or  of  evening  service  if  there 
be  DO  morning  service,  upon  three  Sun- 
days preceding  the  solemnization  (§  2). 
Notice  of  the  names  of  the  parties,  tiieir 
place  of  abode,  and  the  time  during  which 
they  have  dwelt  there,  is  to  be  delivered 
to  the  minister  seven  days  before  the  first 
pfttblicatioQ  (§  7).  Banns  are  to  be  re- 
published on  three  Sundays,  if  marriage 
do  not  take  place  within  three  months 
aAer  publication  is  completed  (§  9).  No 
lieeooe  of  marriage  (that  is,  dispensation 
from  die  obligation  to  publish  banns)  is 
to  be  granted  to  solemnize  marriage  in 


any  church  or  chapel  not  belon^ng  to 
the  parish  or  chapelry  within  which  the 
usual  place  of  abode  of  one  of  the  parties 
has  been  for  fifteen  days  immediately 
before  the  granting  of  the  licence  (§10). 
Extra-parochial  j^laces  are  to  be  taken  to 
belong  to  the  parish  or  chapelry  next  ad- 
joining (§  12).    Upon  obtaining  a  licence, 
one  of  the  parties  must  swear  that  he  or 
she  believes  that  there  is  no  impediment 
of  kindred  or  alliance  (consanguinity  or 
affinity),  or  of  any  other  lawful  cause,  nor 
any  suit  commenced  in  an^  ecclesiastical 
court,  to  hinder  the  marriage,  and  that 
one  of  the  parties  has,  for  fifteen  days  im- 
mediately preceding,  had  his  or  her  usual 
place  of  abode  within  the  parish  or  cha- 
pelry; and  where  either  of  the  parties, 
not  being  a  widower  or  widow,  is  under 
the  age  of  twenty-one,  that  the  consent  of 
the  person  or  persons  whose  consent  is 
required  by  that  act  has  been  obtained,  or 
that  there  is  no  person  having  authority 
to  give  such  consent  (§  14).    The  father, 
if  living,  of  any  party  under  twenty-one, 
not  being  a  widower  or  widow,  or,  if  the 
father  be  dead,  the  guardian  or  guardians 
of  the  person  of  such  party,  or  one  of 
them,  and  in  case  there  be  no  guardian, 
then  the  mother  of  such  party  if  un- 
married, and  if  there  be  no  mother  un- 
married, then  the  guardian  or  one  of  the 
guardians  of  the  person  appointed  by  the 
Court  of  Chancery,  has  authority  to  give 
consent  to  the  marriage  of  such  party ; 
and  such  consent  is  required,  unless  there 
be  no  person  autliorised  to  give  it  (§  16). 
In  case  of  the  father,  guardian,  or  mother 
being  non  cumpos  mouia,  or  beyond  sea, 
or  unreasonably  or  from  undue  motives 
refusing    or  withholding    consent,    any 
person  desirous  of  marrying  may  petition 
the  lord-chancellor,  ma&ter  of  the  rolls, 
or  vice-chancellor ;  and  in  case  the  mar- 
riage proposed    shall,  on   examination, 
appear  to  be  proper,  the  lord-chancellor, 
&c.  may  judicially  declare  the  same  to 
be  so;  and  such  declaration  shall  be  equi- 
valent to  consent  of  the  father,  &c.  (§17.) 
If  a  marriage  be  not  had  within  three 
months  after  licence,  marriage  cannot  be 
solemnized   without    a   new   licence  or 
banns  (§  19).     The  archbishop  of  Can- 
terbury is  authorized   to  grant  special 
licences  to  marry  at  any  convenient  time 
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or  place  (§  20).  If  anj  persons  know- 
ingly and  wilfully  intermarry  in  any 
other  place  than  a  charch  or  such  public 
chapel,  unless  by  special  licence,  or. 
knowingly  and  wilfully,  intermarry  with- 
out the  publication  of  banns  and  licence, 
or,  knowingly  and  wilfully,  consent  to 
the  solemnization  of  such  marriage  by  a 
person  not  being  in  holy  orders,  the  mar- 
riage is  null  and  void  (§  22).  (It  has 
been  held,  that  in  order  to  invalidate  a 
marriage  under  this  section,  both  parties 
must  luiow  the  irregularity  of  the  pro- 
ceeding.) When  a  marriage  is  solem- 
nized between  parties,  both  or  one  of 
them  being  under  age,  by  false  oath  or 
fraud,  the  marria^  is  valicC  but  the  guilty 
party  is  to  forfeit  all  property  accruing 
from  the  marriage  (§  23).  After  the 
solemnization  of  any  marriage  by  banns 
or  licence,  no  proof  can  be  required  of 
actual  dwelling  or  usual  place  of  abode, 
nor  can  any  evidence  be  received  to  prove 
the  contrary  (§  26).  Marriages  are  to 
be  solemnized  in  the  presence  of  two 
witnesses  besides  the  minister,  and  regis- 
tered. 

The  princifMd  provisions  of  6  &  7  Wm. 
IV.  c  85,  which  was  passed  chiefly  in 
favour  of  those  who  scrupled  at  joining 
in  the  services  of  the  Established  Church 
are  these :  —Marriages  may  be  solemnized 
on  production  of  the  registrar's  certifi- 
cate, under  the  provisions  of  that  act,  in 
like  manner  as  after  publication  of  banns 
(§  1 ).  In  every  case  of  marriage  intended 
to  be  solemnized  according  to  the  rites  of 
the  Church  of  EIngland,  unless  by  licence 
or  special  licence,  or  after  publication  of 
banns,  and  in  every  case  of  marriage  in- 
tended to  be  solemnized  according  to  the 
usages  of  Uie  Quakers  or  Jews,  or  accord- 
ing to  any  form  authorized  by  that  act, 
one  of  the  parties  is  to  give  notice,  ac- 
cording to  tiie  form  set  out  in  the  act,  to 
the  superintendent  registrar  of  the  dis- 
trict or  each  of  the  districts  within  which 
the  parties  have  dwelt  for  seven  days 
then  next  preceding,  stating  the  name 
and  surname,  and  the  profession  or  con- 
dition, and  the  dwelling-place  of  each, 
and  the  time  (not  less  than  seven  days) 
during  which  each  has  dwelt  therein,  and 
the  church  or  building  in  which  the  mar- 
riage is  to  be  solemnised  (§  4). 


After  the  expiration  of  seven  days,  if 
the  marriage  is  to  be  solenmized  by  li- 
cence (that  is,  from  the  surrogate,  or 
oflScer  of  the  ecclesiastical  court),  or  of 
twentpr-one  days,  if  without  licence,  the 
supenntendent  registrar,  upon  request,  is 
to  issue  a  certificate,  provided  no  lawfol 
impediment  be  shown,  stating  the  parti- 
culars set  forth  in  the  nodce,  the  day  on 
which  it  was  entered,  that  the  full  period 
of  seven  days  or  of  twenty-one  days  has 
elapsed  since  the  entry  of  such  notice, 
and  that  the  issue  of  such  certificate  has 
not  been  forbidden  by  any  authorized 
person  (§  7).  (This  provision  does  not 
apply  to  marriages  by  licence  celebrated 
according  to  the  rites  of  the  Church  of 
England?)  The  like  consent  is  required 
to  a  marriage  solemnized  by  licence,  as 
would  have  been  required  to  marriages 
by  licence  before  the  passing  of  the  act 
(that  is,  by  4  Geo.  IV.  c.  76,  §§  16,  17); 
and  every  person  whose  consent  to  a 
marriage  by  licence  is  required  by  law 
is  authorized  to  forbid  the,  issue  of  the 
superintendent  registrar's  certificate  (§ 
10).  Every  superintendent  registrar  may 
grant  licences  for  marriage  in  any  baild- 
ing  registered  within  any  district  under 
his  superintendence,  or  in  his  office  (§11). 
Before  any  licence  for  marriage  can  be 
granted  by  a  superintendent  registrar, 
one  of  the  parties  must  appear  personally 
before  him,  and  must,  in  case  the  notice 
of  the  intended  marriage  has  not  been 
given  to  the  same  superintendent  regis- 
trar, deliver  to  him  the  certificate  of  the 
superintendent  registrar  or  re^strars  to 
whom  such  notice  has  been  given;  and 
such  parties  must  make  oath,  affirmation, 
or  declaration  that  he  or  she  believes  that 
there  is  not  any  impediment  of  kindred 
or  alliance,  or  other  lawfiil  hindrance  to 
the  marriage,  and  that  one  of  the  parties 
has  for  fif^n  days  immediately  before 
the  day  of  the  grant  of  the  licence  (or 
rather  the  day  of  the  making  of  the  oath, 
&c.),  had  his  or  her  usual  place  of  abode 
within  the  district  in  which  such  mar- 
riage is  to  be  solemnized;  and  where 
either  party,  not  being  a  widower  or 
widow,  IS  under  twent^'-one,  that  the  con- 
sent of  the  person  or  persons  whose  con- 
sent to  such  marriage  is  required  by  law 
has  been  obtained  thereto,  or  that  there 
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16  DO  person  having  anthority  to  give 
SQch  ooDsent  (§  12).  No  marriage  after 
notice^  nnles  by  virtue  of  a  licence  by 
the  mperintendent  registrar,  is  to  be 
soleouuzed  or  registered  until  after  tlte 
ez|iiration  of  twenty-one  days  after  entry 
of  notice,  and  no  marriage  is  to  be  so- 
lemnized by  the  licence  of  any  super- 
intendmt  registrar,  or  registered,  until 
after  the  expiration  of  seven  days  after 
the  daj  of  the  entry  of  notice  (§,H). 
Whenever  a  marriage  is  not  had  within 
three  calendar  months  after  notice  entered 
by  the  superintendent  registrar,  the  no- 
tice and  certificate,  and  any  licence 
granted  thereupon,  and  all  other  pro- 
ceedings, become  utterly  void;  and  no 
person  can  proceed  to  solemnize  the  mar- 
riage, nor  can  any  registrar  register  the 
same,  until  new  notice,  entry,  and  certi- 
fk»te  (§  15).  The  certificate  of  the  su- 
pexintendent  or  superintendents  is  to  be 
delivered  to  the  officiating  minister,  if 
the  marriage  is  to  be  solemnized  accord- 
ing to  the  rites  of  the  Church  of  Eng- 
land ;  and  such  certificate  or  licence  is  to 
be  delivered  to  the  registering  officer  of 
Quakers  for  the  place  where  the  marriage 
is  solemnized,  if  the  same  shall  be  so- 
lemnized according  to  their  usages;  or 
to  the  officer  of  a  synagogue  by  whom 
tlie  marriage  is  registered,  if  to  be  so- 
lenmlzed  according  to  the  usa^  of  per- 
sons professing  the  Jewish  religion ;  and 
in  all  other  cases  it  is  to  be  delivered 
to  the  registrar  present  at  the  marriage 

(§  je)- 

Any  proprietor  or  trustee  of  a  separate 
bnildme  certified  according  to  law  as  a 
place  of  religious  worship  may  apply  to 
the  superintendent  registrar,  in  order  that 
such  building  may  l£  registered  for  so- 
lemnizing marriages  therem ;  and  in  such 
cases  he  is  to  &liver  to  the  superin- 
tendent registrar  a  certificate  signed  in 
duplicate  by  twenty  householders,  that 
such  building  has  been  used  by  them 
during  one  year  as  their  usual  place  of 
public  religious  worship,  and  that  they 
are  desirous  that  the  place  shall  be  regis- 
tered ;  each  of  which  certificates  is  to  be 
counternKoed  by  the  proprietor  or  trus- 
tee by  whom  the  same  is  to  be  delivered, 
and  the  superintendent  registrar  is  to  send 
both  oertincates  to  the  registrar-general. 


who  is  to  register  such  building  accord- 
ingly, and  indorse  on  both  certificates  the 
date  of  the  registry,  and  to  keep  one  cer- 
tificate with  the  other  records  of  the  ge- 
neral register  office,  and  to  return  3ie 
other  certificate  to  the  superintendent  re* 
gistrar,  who  is  to  keep  the  same  with  the 
other  records  of  his  office ;  and  the  super- 
intendent registrar  is  to  enter  the  date  of 
the  registry  of  such  building,  and  is  to 
give  a  certificate  of  such  registry  under 
his  hand,  on  parehment  or  vellum,  to  the 
proprietor  or  trustee  by  whom  the  certi- 
ficates are  countersigned,  and  is  to  give 
public  notice  of  the  registry  thereof,  by 
advertisement  in  some  newspaper  circu- 
lating within  the  county  and  m  the  *  Lon- 
don Gazette  *  (§  18). 

After  the  expiration  of  the  twenty-one 
days,  or  of  seven  days,  if  the  marriage  is 
by  licence  (that  is,  from  the  surrogate), 
it  may  be  solemnized  in  the  registered 
building  stated  in  the  notice,  between 
and  by  the  parties  described  in  the  no- 
tice and  certificate  according  to  such 
form  and  ceremony  as  they  may  see  fit 
to  adopt:  every  such  marriage  to  be  so- 
lemnized with  open  doors  between  eight 
and  twelve  in  the  forenoon,  in  the  pre- 
sence of  some  registrar  of  tiie  district  in 
which  the  building  is  situate,  and  of  two 
witnesses. 

In  some  part  of  the  ceremony,  and  in 
the  presence  of  rep;istrar  and  witnesses, 
each  of  the  parties  is  to  declare — 

"  I  do  solemnly  declare,  that  1 

know  not  of  any  lawful  impediment 

why  I,  A.  B.,  may  not  be  joined  in 

matrimony  to  C.  D." 

And  each  of  the  parties  is  to  say  to  the 

other — 

"  I  call  upon  these  persons  here 
present,  to  witness  that  I,  A.  B.,  do 
take  thee,  C.  D.,  to  be  my  lawful 
wedded  wife  (or  husband)." 
Provided  also,  that  there  be  no  lawful 
impediment  to  the  marriage  of  such  par- 
ties (§  20). 

PersoDs  who  object  to  marry  in  a 
registered  place  of  worship  may,  after 
due  notice  and  certificate  issued,  contract 
and  solemnize  marriage  at  the  office  of 
the  superintendent  registrar,  and  in  his 
presence  and  in  that  of  some  registrar  of 
the  district,  and  of  two  witnesses,  with 

Y2 
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open  doors,  and  between  the  hours  afore- 
said, making  the  declaration  and  using 
the  form  of  words  as  above  (^21).  After 
any  marriage  solemnized,  it  is  not  neces- 
sary, in  support  of  sach  mahiage,  to  give 
proof  of  the  actual  dwelling  of  either  of 
the  parties  previous  to  the  marria^  with- 
in the  distnct  for  the  time  reqmred  by 
the  act,  or  of  the  consent  of  any  person 
whose  consent  is  required;  nor  is  evi- 
dence admissible  to  prove  the  contrarv 
in  any  suit  touching  the  validity  of  such 
marriage  (§  25).  '  The  registrar  before 
whom  any  marria^  is  solemnized  ac- 
cording to  the  provisions  of  this  act  may 
ask  of  the  parties  to  be  married  the  seve- 
ral particulars  required  to  be  registered 
touching  such  marriage  (§  dG).  Every 
person  knowingly  and  wilfully  making 
any  false  declaration,  or  signing  any  fidse 
notice  or  certificate  required  by  this  act, 
for  the  purpose  of  procuring  any  mar- 
riage, and  every  person  forbidding  the 
issue  of  any  superintendent  registrar's 
certificate  by  falsely  representing  himself 
or  herself  to  be  a  person  whose  consent 
to  such  marriage  is  required  by  law, 
knowing  such  representation  to  be  folse, 
is  to  suffer  the  penalties  of  perjurj'  (§  38). 
If  any  person  knowingly  and  wilfully  in- 
termarry under  the  provinons  of  this  act, 
— in  any  place  other  than  the  church, 
chapel,  registered  building,  or  office,  or 
place  specified  in  the  notice  and  certifi- 
cate,— or  without  due  notice  to  the  super- 
intendent registrar,— or  without  certifi- 
cate of  notice  duly  issued,— or  without 
licence,  in  case  a  licence  is  necessary, — 
or  in  the  absence  of  a  registrar,  where 
the  presence  of  a  registrar  or  superin- 
tendent Tegistrar  is  necessary,  the  mar- 
riage of  such  persons,  except  in  certain 
excepted  cases,  is  null  and  void  (§  42) ; 
as  under  4  Geo.  IV.  c.  76, }  22,  a  mar- 
riage would  not  be  void  unless  both  par- 
ties knowingly  and  wilfully  concurred  in 
marrying  contrary  to  the  provisions  of 
the  42nd  section.  If  any  valid  marriage 
be  had  under  the  provisions  of  this  act 
by  means  of  any  wilfully  false  notice, 
certificate,  or  declaration  made  by  either 
party  to  such  marriage,  as  to  any  matters 
to  which  a  notice,  certificate,  or  d^Iara- 
tion  is  required,  the  attorney-general  or 
soUcitor-eeueral  may  sue  for  a  foi^itore 


of  all  estate  and  interest  in  any  property 
accruing  to  the  offending  party  by  soch 
marriage  ^§  43).  Consent  to  marriagv 
may  be  withdrawn  upon  good  reason; 
but  it  would  rather  appear  that  this  can- 
not  be  done  merely  t>ecause  the  parent 
or  guardian  has  changed  his  mind.  The 
question  of  consent  is  not  however  of 
such  vital  importance  as  under  the  first 
Marriage  Act  (26  Geo.  II.  c.  33,  ^  II), 
which  made  marriages  without  consent 
of  parents,  &c.  absolutely  void.  Under 
4  Geo.  IV.  c.  76,  J  23,  and  6  &  7  Wm. 
IV.  c  85,  (  43,  a  fiilse  statement  as  to 
consent  subjects  the  fraudulent  party  to 
the  penalties  of  perjury,  and  to  a  for- 
feiture of  all  estate  and  interest  in  any 
properties  accruing  by  the  marriage,  but 
leaves  the  marriage  itself  in  full  force. 

These  statutes  do  not  extend  to  mar- 
riages contracted  out  of  England,  or  to 
marriages  of  the  royal  family,  which  are 
reffulated  by  a  particular  statute,  12  Geo. 

III.  c  11. 

In  August,  1844,  an  act  was  passed  (7 
8c  8  Vict  c.  81)  relating  to  marriages 
in  Ireland,  and  for  registering  such  mar- 
riages, which  came  into  operation  April 
1st,  1845.  It  establishes  a  system  very 
nearly  similar  to  that  which  exists  in 
England  and  Wales  under  6  &  7  Wm. 

IV.  c.  85. 

Before  1835  marriages  within  the  pro- 
hibited degrees  of  consanguinity  and 
affinity  were  valid  until  annulled  by  a 
declaratory  sentence  of  the  ecclesiastical 
court,  after  which  they  became  void  from 
the  beginning,  and  the  issue  of  such  mar- 
riages were,  by  such  sentence,  rendered 
illegitimate ;  and  the  law  is  still  so  with 
respect  to  personal  incapacity  existing  at 
the  time  of  the  contract.  But  as  the  ec- 
clesiastical court  could  only  proceed  for 
the  benefit  of  the  souls  of  the  parties,  and 
its  authority  to  annul  an  incestuous  mar- 
riage was  founded  upon  the  duty  of  pat- 
ting a  stop  to  the  incestuous  intercourse, 
the  power  of  annulling  the  marriage 
ceased  upon  the  death  of  either  of  the 
parties.  The  validity  of  such  marriage, 
and  the  legitimacy  of  the  issue,  depended 
therefore  upon  the  contingency  of^  a  salt 
being  instituted  and  a  sentence  pro- 
nounced during  the  joint  lives  of  the 
husband  and  wife.    Bat  now,  by  5  &  6 
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Wm.  IV.  c  54,  all  marriages  thereafter 
celefertted  between  persons  within  the 
proMbtted  degrees  of  oonsangninity  or 
affinitj  are  absolutely  void.  [Affinity.] 
A  mamage  contracted  while  there  is  a  for- 
mer wife  or  husband  alive  is  void,  without 
any  declaratory  sentence.    [Bigamy.] 

Generally  speaking,  a  marriage,  valid 
aeoordipg  to  the  law  of  the  country  in 
which  it  was  contracted,  is  valid  in  every 
other  country.  This  is  the  general  rule 
of  law  among  European  nations  and  na- 
tions of  European  origin.  [Interna- 
tional Law.] 

As  to  the  legitimation  by  marriage  of 
children   bom   before  a  marriage,  see 

BlffTARD. 

Mamage  StatisHcs.'^The  number  of 
marriages  registered  in  England  and 
Wales  in  the  four  years  from  1839  to 
1842  inclusive  was  as  under : — 

1839  .  .       123,166 

1840  .  .       122,665 

1841  .  .        122,496 

1842  .  .       118,825 

In  1841  and  1842  the  number  of  mar- 
nagei  celebrated  according  to  the  rites  of 
the  Ertablished  Church  were  :— 

o  .  ,  1841.  1842. 

n;  special  licence      .           13  9 

Licence   .         .         .     15,792  14,935 

™»s.    •         .          .     78.015  75,744 

«y  registrar's  certificates      972  944 

rorm  not  stated          .     19,579  18,415 

Total     114,371     110,047 

OAer  marriages  not  celebrated  ac- 
^^^ding  to  the  forms  of  the  Established 


la  rcg^red  places  of 

worship 
In  registrar's  offices 
Between  Jews 
Between  Quakers     . 


1841.       1842. 

5882  6200 

2064  2357 

66  58 

113  163 

8125     8778 

In  each  of  the  four  years  fh)m  30th 
Jwe,  1837,  to  July  Ist,  1841,  the  mar- 
n«gw  celebrated  in  registered  places  of 
worship  and  in  registnu's  offices  were  as 
•ader:— . 


In 
Reffistered  In 

Places  of         Re^tnr'* 
WowUip.  Officer 

1837-38      .        .      2976  1093 

1838-39      .       .      4654  1564 

1839-40      .        .      5140  1938 

1840-41      .       .      5816  2036 

The  proportion  of  marriages  at  regis- 
tered places  of  worship  and  at  the  regis- 
trars' offices  has  slowly  increased,  and  in 
1842  the  number  of  marriages  so  per- 
formed represented  a  population  of  about 
1,160,000.  The  number  of  buildings 
registered  in  England  and  Wales  for  the 
solemnization  of  marriages  was  2232  on 
the  30th  June,  1844.  Tliey  belonged  to 
the  following  denominations : — 
Presbyterians  .         .         .        186 

Independents  or  Congregationalists     903 
Baptists  ....         539 

Methodists  (Arminian)     .         .        204 
Methodists  (Calvinistic)    .         .  69 

Roman  Catholics      •         .         .        284 
Foreign  churches     ...  5 

Miscellaneous  .         •         •  42 

Out  of  the  total  number  215  registered 
building  were  in  Lancashire,  202  in 
Yorkshire,  128  in  Middlesex,  and  86  in 
Devonshire. 

From  1639  to  1842  inclusive  the  mean 
number  of  marriages  was  1  in  130  of  the 
total  population,  or  1  in  64  of  the  male, 
and  1  m  66  of  the  female  population. 
In  1839  the  proportion  of  marriaces  was 
1  in  126,  and  in  1842  only  1  in  136. 
This  decrease  was  caused  by  the  severe 
depression  of  trade  in  1842.  Dividing 
England  and  Wales  into  eleven  ^reat 
districts,  the  proportion  of  marriages 
varied  in  the  four  years  1839-42  fW>m 
1  in  102  in  the  metropolis  to  I  in  149  in 
the  south-eastern  counties;  but  in  all 
England  out  of  100,000  persons  30,615 
onljr  were  of  the  ages  of  from  20  to  40, 
while  in  the  metropolis  the  numbers  of 
this  age  were  86,480.  Thus  the  annual 
marriages  were  to  the  persons  aged 
20-40  nearly  as  1  to  40  in  all  England, 
and  1  to  37  in  the  metropolis.  The 
number  of  females  in  England  and  Wales 
aged  from  15  to  45  was  3,811,654  in 
1841,  and  Uie  proportion  married  was 
estimated  by  the  registrar-general  {Sixth 
Report^  p.  xxxiv.)  at  45.48  per  cent,  or 
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1,733,576,  leaving  2,078,078,  who  were 
widows  and  spinsters.  Of  the  married 
women,  nearly  1  in  4  gave  birth  to  a 
child  in  that  year ;  and  of  the  unmarried 
women,  nearly  1  in  59  gave  birth  to  an 
illegitimate  child. 

In  1842  eleven  per  cent  or  1  in  9*07 
of  the  persons  married  had  been  married 
before,  namely,  15,619  widowers  and 
10,579  widows  (total  26,198).  The  total 
nmnber  of  persons  married  in  1842,  who 
were  under  age  (21)  was  5387  men  and 
16,003  women,  or  4*53  and  13-47  per  cent, 
respectively  of  the  total  numbers  married, 
ora  mean  of  9  per  cent  In  1841  the  pro- 
portion was  8*83  per  cent  In  Worcester- 
shire the  proportion  of  women  who  were 
ouder  21  at  the  time  of  marriage  was 
15'63  per  cent,  and  in  Berkshire,  Che- 
shire, Rutlandshire,  Lancashire,  and  Nor- 
folk from  14-20  to  14-75.  In  Devon- 
shire the  proportion  was  lowest  (7  43  per 
C2nt.) ;  and  in  Wales,  Shropshire,  Here- 
ford, and  Westmoreland  it  varied  from 
8-09  to  9-07  per  cent  In  Cheshire, 
Worcestershire,  Rutlandshire,  and  Dor- 
setshire the  proportion  of  men  who  were 
under  21  at  the  time  of  marriage  varied 
from  6*01  to  6*52  per  cent;  and  in 
Devonshire  it  was  as  low  as  2*08  per 
cent  In  1844  33  in  100  men  and  49  in 
100  women  married  signed  the  marriage 
register  with  marks ;  but  in  Monmoum- 
shire  51  men  and  in  North  Wales  71 
women  signed  with  marks,  while  in 
Cumberland  the  proportion  was  16  men 
and  36  women  in  100. 

The  proportion  of  marriages  to  the 
total  population  in  several  of  the  principal 
countries  of  Europe  is  as  follows : — 
Austria     .     .     1  in  124 
France      .     .     1  in  121 
Prussia     .     .     1  in  113 
Russia      .     •     1  in    99 
In    England   on    an    average    of  four 
years  the  proportion  was  1  in  130.    The 
returns  for  Austria,  France,  and  Prussia 
are  the  average  of  three  years,  and  the 
return  for  Russia  is  for  1842  onlv. 

The  number  of  births  (in  wedlock)  to 
a  marriage  is  about  3-33  in  France ;  4*05 
in  Prussia ;  434  in  Austria ;  and  4*26  in 
Kngland;  bat  if  a  correction  be  made 
for  first  marriages  (Sixth  Report  (f  Re- 
gittrar  Gweral,  p.  xxx.),  the  proportion 


for  England  is  4*79  to  every  two  perscm^ 
married.  {Reports  cf  Registrar  GeHeral^ 
First  to  Sixth). 

MARRIAGE  in  Scotland  is  a  mere 
consensual  contract,  which  admits  of  be^ 
ing  proved  like  any  other  contract  Mar* 
riages  are,  however,  distinguished  into 
regular  and  clandestine.  For  the  formei 
a  certificate  that  the  banns  have  been 
three  times  proclaimed  in  the  parish 
church  of  both  parties  is  necessary.  All 
marriages  deficient  in  this  respect  are 
called  clandestine.  The  celebration  of 
a  clandestine  m&rriage  subjects  all  the 
parties  to  penalties ;  but  if  there  be  no 
celebration  but  a  mere  attestation  by  a 
justice  of  peace  or  any  other  person  not 
a  clergvman,  that  parties  have  declared 
each  other  in  his  presence  man  and  wife  : 
this,  if  supported  by  other  circsmstances;, 
is  evidence  of  the  contract  Clandestine 
marriages  are  nearly  unknown  amon^ 
the  respectable  inhabitants  of  Scotland. 
By  the  4  &  5  Wm.  IV.  c  28,  regular 
marriages  may  be  solemnized  by  the 
clergy  of  any  religious  persuasion — the 
privileee  was  previously  confined  to  the 
establisned  and  licensed  episcopalian 
clergy.  A  doctrine  has  for  some  time 
existed,  which  has  received  some  support 
from  Lord  Stowell's  judgment  in  Dai- 
ry mole's  case  (2  Haggara  54),  that  in 
Scotland  merely  living  as  man  and  wile 
constitutes  marriage.  The  very  wide  na- 
ture of  the  doctrines  laid  down  in  tiiat 
case  astonished  some  of  the  Scottish  law- 
yers, and  it  may  be  questioned  whether 
they  will  be  all  confirmed.  A  promise  of 
marriage,  proved  by  writing  or  the  oadi 
of  the  promiser,  if  followed  b^  connection,, 
undoubtedly  constitutes  marriage  in  Scot- 
land. 

MARRIAGE,  ROMAN.  The  right 
conception  of  a  Roman  marriage  and  of 
its  le^l  consequences  is  essential  to  enable 
us  to  approximate  to  a  right  understand- 
ing of  the  old  Roman  polity.  It  is  also 
an  important  element  in  the  history  of  the 
condition  of  women  in  civilized  Europe. 

Children  were  in  the  power  of  their 
father  only  when  they  were  the  offispring- 
of  a  legal  marriage  (juste  nuptis),  or  wen 
adoptra  in  due  form.  [Adoption.]  Tr 
constitute  such  a  legal  marriage  then 
must  be  between  the  parties  otMuiK^tan^ 


MARRIAGE,  ROMAN.        [  327  ]        MARRIAGE,  ROMAN. 


the  natare  of  which  condition  is  best 
explained  by  an  example  : — Between  a 
Boman  citizen  and  the  daughter  of  a 
Roaaao  citizen  there  was  conmtbittm,  and 
as  a  consequence  the  children  of  such 
marriage  were  Roman  citizens,  and  in 
the  power  of  their  fiither.  Between  a 
Eosaui  citizen  and  a  female  slave  (an- 
cilla)  there  was  no  cmtnubium,  and  con- 
sequently the  children  which  sprung  from 
such  a  onion  were  not  Roman  citizens. 
Whenever  there  was  no  connubiwn,  the 
children  followed  the  condition  of  the 
mother :  when  there  was  connubiumy  they 
IbUowed  the  condition  of  the  &tber.  Va- 
nooB  degrees  of  consanguinity,  as  the  re- 
lation of  parent  and  child,  prevented  cott- 
aabium  between  parties  in  such  a  relation. 
After  the  Emperor  Claudius  had  married 
A^ppina,  his  brother's  daughter,  such  re- 
latioDKhip  was  no  longer  an  impediment 
to  a  legal  marriage ;  but  the  licence  was 
carried  no  further  than  the  terms  of  the 
decretam  of  the  senate  warranted,  and 
the  marriage  of  an  uncle  with  his  sister's 
daughter  remained,  as  before,  an  illegal 
union.  (Tacit.,  Annal.,  xii.  7 ;  Gains, 
L  62.)  Further,  to  constitute  a  legal 
marriage,  the  two  parties  must !«  of  suf- 
ficient bodily  maturity ;  both  parties  a^so 
mnat  consent,  if  they  are  capable  of  givmg 
a  legal  consent  (soi  juris);  or  u  not, 
their  parents  must  consent. 

Connabium  then  is  the  capacity  to  eon- 
txact  a  Roman  marriage.  No  particular 
eeremony  was  necessary  for  marria^; 
legal  capacity,  consent,  and  cohabitation 
were  sofiieient  But  in  order  that  the 
wife  might  beeome  a  member  of  the  faus- 
haocf  s  family,  there  must  be  either  Usus, 
Con&rreatio,  or  Coemptia 

A  woman  who  lived  for  one  year  with 
a  man  without  interruption  as  his  wife, 
came  by  virtoe  of  this  cohabitation 
(usus)  into  his  hand  (in  raannm).  As 
in  the  case  of  all  movables,  by  the 
laws  ot  the  Twelve  Tables,  one  year's 
enjoyment  of  a  thing  transferred  the 
ownership  of  it,  so  by  one  year' s  unin- 
terrupted oohabitation  the  husband  ac- 
quired this  interest  in  the  wife.  The 
Twelve  Tables  provided  that  if  the  wife 
wished  to  avoid  the  legal  effect  of  this 
eohabitation,  it  was  only  necessary  to 
Absent  herself  from  her  husband  for  three 


nights  during  the  year,  which  would  be 
a  sufficient  legal  interruption  to  the  usus. 
In  the  time  of  Gains  thu  part  of  the  old 
law  had  been  partly  abolished  by  enact- 
ments, and  had  partly  fUlen  into  disuse. 

The  Con&rreatio,  so  called  from  the 
use  of  a  loaf  of  bread  on  the  occasion, 
appears  to  have  been  of  the  nature  of  a 
religious  ceremony,  and  it  existed  in  the 
time  of  Gains.  It  appears  that  certain 
offices,  such  as  that  of  Flamen  Dialis, 
could  be  held  only  by  those  who  were 
bom  of  parents  who  had  been  married 
by  the  ceremony  of  Conftrreatio.  (Guns, 
i.  112;  Tacit.,  Ann^  iv.  16.)  The  form 
of  divorce  that  applied  to  a  marriage  by 
Conihrreation  was  called  Diffiureation 
(dififareatio). 

The  Coemptio  was,  in  form,  a  sale 
(mancipatio)  before  five  witnesses.  The 
Coemptio  misht  be  made  either  between 
a  woman  ana  her  intended  husband,  in 
which  case  she  became,  in  contemplation 
of  law,  his  daughter,  or  between  a  woman 
and  a  stranger  (fiducice  causa),  which  was 
a  necessary  legal  process  in  case  a  woman 
wished  to  change  one  ^piardian  for  ano- 
ther, or  to  acquire  the  privilege  of  making 
a  will.  For  until  the  Senatosconsultum 
passed  in  the  time  of  Hadrian,  no  woman 
could  make  a  testamentary  disposition 
(with  the  exception  of  certain  privileged 
persons),  unless  she  had  contracted  the 
Coemptia,  that  is,  had  been  sold,  and 
then  resold  and  manumitted.  The  Co- 
emptio, being  effected  by  mancipatio, 
worked  a  legal  change  of  status  i^Dig. 
iv.  tit  5,  s.  1),  or  diminutio  capitiM ;  and 
it  was  the  least  of  the  three  kinds  of  di- 
minntio  capitis^  or  that  bv  which  a  person 
underwent  no  change  in  Lis  civil  capacity 
except  the  being  transferred  into  another 
family.  (Paul us,  ZHg^  iv.,  tit.  5,  s.  11.) 
This  explanation  will  render  intelligible 
the  passage  of  Cicero  on  the  testamentary 
power  of  women  ( Topic,^  4),  taken  in 
connection  with  Gains  (i.  115,  &c.). 
The  essays  of  Hofhnann  and  Savigny  in 
the '  Zeitschrift  fiir  Geschichtliche  Rechts- 
wissenschafl,'  vol.  iii.,  p.  309,  &c.,  may 
also  be  read  with  advantage. 

When  a  wife  came  into  the  hand  of  her 
husband  she  was  properly  called  Mater 
familiae :  when  she  did  not  come  into  the 
hand  of  her  husband,  she  was  simply 
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Uxor  (Cicero,  Topica^  3).  The  *  conven- 
tio  in  maDum/  or  coming  into  the  hand 
of  the  husband,  made  the  wife  a  part  of 
the  husband  s  family,  and  her  personality, 
like  that  of  the  husband's  children,  was 
merged  in  that  of  her  husband.  It  fol- 
lowed that  if  she  had  property,  it  became 
her  husband's  property.  As  the  wife  in 
manu  was  in.  the  place  of  a  daughter  to 
her  husband  and  a  sister  to  her  children, 
she  inherited,  in  case  of  the  husband's  in- 
testacy, like  one  of  her  children.  (Gains, 
iii.  14.)  If  there  was  no  conventio  in 
mannm,  the  wife  still  belonged  to  her 
former  family,  and  the  husband  had  no 
power  over  her  property,  except  that 
which  he  received  as  Dos,  the  nature  of 
which  will  presently  be  explained.  In 
the  late  Republic  and  under  the  Empire, 
it  appears  that  the  conventio  in  manum 
became  less  commou,  and  the  husband 
and  wife  (uxor)  were  two  different  per- 
sons in  all  matters  that  related  to  their 
property.  The  wife  (uxor)  was,  in  fact, 
nothing  more  than  a  person  of  a  different 
sex,  wno  bore  children  which  were  in 
the  power  of  the  husband.  The  wife  was 
independent  of  her  husband,  who  had  no 
right  over  her,  except  the  exclusive  en- 
joyment of  her  person,  and  the  wife  could 
divorce  the  husband,  just  as  the  husband 
could  divorce  the  wife.  When  there  was 
conventio  in  manum,  it  is  impossible  that 
the  wife  could  have  divorced  her  husband 
by  her  own  act    [Divorce.] 

As  the  wife  wno  was  not  in  manu 
did  not  belong  to  her  husband's  family, 
she  could  neither  succeed  to  the  property 
of  her  children,  nor  could  they  succeed  to 
her  property,  according  to  the  old  Civil 
Law.  If  the  wife  was  in  manu,  she 
and  her  children  could  inherit  the  pro- 
perty of  one  another,  by  virtue  of  the 
consanguinity  between  them,  like  other 
Agnati.  The  Praetor  so  fkr  modified 
the  law  in  the  case  of  children  of  a  mother 
who  was  not  in  manu,  as  to  allow  the 
mother  and  children  to  succeed  to  one 
another  as  Cognati .  The  Senatusconsnltum 
Tertulliauum  passed  in  the  time  of  Ha- 
drian, allowed  the  mother  (uxor)  to  suc- 
ceed to  the  property  of  her  children  who 
left  no  sui  heredes  (sons  or  daughters,  or 

■'wr  descendants,  in  the  power  of  the 
"^IKBed)  or  agnati  in  the  first  degree, 


such  as  fiither,  or  brothers  or  sisters. 
The  Senatnsconsultum  Orphitianom,  in 
the  time  of  Marcus  Aurelius,  gave  the 
children  the  succession  to  the  mother's 
property  in  preference  to  her  agnatL 

There  could  be  no  dos  (marriage  por- 
tion), unless  there  was  a  legal  mar- 
riage. The  term  dos  comprehended 
boUi  what  the  wife  brought  to  the  hus- 
band on  her  own  account,  and  what  waa 
given  or  contracted  to  be  given  by  any 
other  person,  in  consideration  and  for  the 
purposes  of  the  marriage.  (.Dig-  xxiii. 
tit  3,  s.  76.)  When  the  dos  came  from 
the  wife's  father,  it  was  called  prcftcticia^ 
but  when  from  any  other  person,  adven- 
ticia.  It  was  a  general  rule  that  the  dos 
odvtHticia  remained  with  the  husband, 
unless  there  was  some  agreement  to  the 
contrary,  in  which  case  it  was  called  dos 
recepticia.  What  came  into  the  hus- 
band's possession,  not  as  dos,  was  included 
in  the  term  Paraphema  (jrapd^pway,  or 
Paraphernalia,  and  did  not  become  the 
property  of  the  husband.  All  kinds  of 
property  could  be  the  subject  of  dos.  If 
they  were  things  that  could  be  estimated 
by  number,  weight  &nd  measure  (res 
fungibiles),  the  husband  took  them,  sub- 
ject to  the  liability,  in  case  of  a  dissolu- 
tion of  the  marriage,  of  restoring  things 
the  same  in  number,  weight  and  measure. 
Things  given  as  dos  might  be  valued  or 
not  valued:  in  case  they  were  valued, 
the  complete  ownership  of  them  passed 
to  the  husband,  inasmuch  as  the  valua- 
tion was  in  the  nature  of  a  sale,  and  the 
husband  could  dispose  of  the  things  as  he 
pleased,  subject  only  to  the  liability  of 
restoring  their  value,  in  case  of  a  disso- 
lution of  the  marriage.  If  the  things 
were  not  valued,  and  any  loss  ensued, 
without  the  &ult  or  culpable  neglect  of 
the  husband,  the  loss  fell  on  the  wife. 
In  the  case  of  things  which  were  not 
fnn^biles  or  not  valued,  the  ownership 
during  the  marriage  might  be  considered 
as  in  the  huslmnd,  and  as  returning  to  the 
wife  on  the  dissolution  of  the  marriage. 
In  such  a  case  the  husband  could  manage 
the  wife's  property  as  his  own;  he  en- 
joyed the  pronts  of  it  during  the  mar- 
riage, and  could  sell  it  With  some  ex- 
ceptions however  he  could  not  sell  or 
dispose  of  the  wife's  immovable  propertj 
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as  iDcliided  in  the  dos  (dotale 
prBcdinm).  (Gains,  ii.  63;  Ifutit,  ii. 
tit  9.)  The  portion  became  the  hus- 
baad's  OD  the  solemnisation  of  the  mar- 
riage, and  he  had  the  profits  of  it  during 
the  marriage.  In  the  case  of  divorce  the 
portion,  or  a  part  of  it,  according  to  cir- 
comstanoes,  was  restored.  In  case  the 
'wlk  died  daring  the  snbsistence  of  a 
marriage,  part  returned  to  her  lather, 
and  part  remained  to  the  children  of  the 
marnage,  if  any ;  but  it  might,  bj  the 
tenns  ci  the  marriage  contract,  become 
the  husband's,  even  if  there  were  no 
children  of  the  marriage.  As  to  the 
portion  of  the  wife,  whatever  might  have 
been  originally  the  rights  of  the  hnsband 
over  it  by  virtue  of  the  marriage,  it  was 
in  later  times  the  subject  of  the  express 
stipalations  of  the  marriage  settlement 
The  questioDS  of  law  which  arose  on  the 
sabiect  of  the  do9  were  numerous  and 
sometimes  difficult 

A  gift  from  husband  to  wife,  or  fVom 
wife  to  husband,  was  void  (with  some 
few  exceptions).  The  transaction  was 
the  same  as  if  nothing  had  been  done. 
The  Donatio  mortis  causft,  or  divortii 
cau^,  in  contemplation  of  death,  or  in 
consideration  of  divorce,  was  a  valid  gift 
Id  eaumerating  the  modes  by  which  a 
man  may  acquire  property  per  univern- 
taiem,  Gaius  mentions  the  case  in  which 
a  woman  comes  in  manum  viri,  and  he 
observes  that  all  things  pass  to  the  hus- 


(Dig.  23,  tit.  3,  *  De  Jure  Dotinm ;'  tit. 
5,  <  De  Fundo  dotali ;'  Ulpian,  Frag,  vi., 
*De  Dotibus;'  Gaius,  i.  108,  &c.;  Thi- 
boat.  System  dea  Pandekten-Hechts,)  An 
oatline  of  the  Ronuin  law  of  Marriage 
and  its  consequences  is  given  in  I^- 
boolaye's  Recherchen  fur  la  Condition 
Civile  et  Pclitique  dea  FemmeSf  Paris, 
1843.) 

MARSHAL  (French,  marshal),  a 
term  which,  in  its  origin,  meant  simply 
a  groom  or  manager  of  horses.  One  of 
the  principal  officers  of  state  in  England 
is  the  king's  marshal,  which  office  is  now 
held  hereditarily  by  the  Duke  of  Norfolk, 
who  is  said  to  have  the  office  of  marshal 
of  ED|fland,  and  also  an  honour  in  respect 
of  which  he  is  earl-marshal.  This  office 
WBft  executed  in  time  of  war  in  the  king's 


army ;  in  time  of  peace,  in  the  aula  re^s, 
or  king's  great  court.  Upon  the  division 
of  the  aula  regis  the  marshal  appointed 
deputies  in  the  new  courts.  In  the  King's 
Bench  the  marshal's  deputy  was  called 
the  marshal  of  the  marshalsea  of  the 
king^s  court,  or  marshal  of  the  King's 
Bench.  In  the  Excheouer,  the  deputy 
was  marshal  of  the  Excnequer,  or  clerk 
of  the  marshalsea  of  the  Exchequer.  The 
duty  of  the  acting  marshal  is  regularly 
to  attend  the  court,  and  to  take  into  his 
custody  all  persons  committed  to  his  cus- 
tody by  the  court. 

The  lord  high  constable,  when  there 
was  one,  and  the  earl-marshal,  were  the 
judges  before  whom  the  court  of  chivalry 
or  court  martial  was  held.  This  court 
had  cognizance  of  contracts  touching 
deeds  of  arms  and  of  war  arising  out  of 
the  realm,  and  of  all  appeals  of  offences 
committed  out  of  the  realm,  and  of  mat- 
ters within  the  realm  relating  to  war,  in 
cases  where  the  courts  of  common  law 
were  incompetent  to  decide.  The  pro- 
ceedings were  according  to  the  course  of 
the  Roman  law.  The  earl-marshal  can- 
not hold  this  court  alone,  and  there  has 
been  no  hereditary  or  permanent  high 
constable  since  the  forfeiture  of  the  Duke 
of  Buckingham,  "  poor  Edward  Bohun," 
in  the  time  of  Henry  VIII.  In  the  few 
cases  in  which  the  court  of  chivalry  has 
been  since  held,  a  high  constable  has 
been  appointed  for  the  occasion.  In  the 
case  of  an  &PPf&l  of  death  brought  in 
1583  against  Sir  Francis  Drake  by  the 
heir  otone  Dowtie,  whose  head  Drake 
had  struck  off  in  parts  beyond  sea.  Queen 
Elizabeth  refused  to  appoint  a  high  con- 
stable; and  thus,  says  Lord  Coke,  the 
appeal  slept.  The  minor  duties  of  the 
earl-marsheil  are  set  out  with  great  mi- 
nuteness of  details  in  a  document  pre- 
served in  Spelman's  *  Glossary/ 

Besides  the  earl-maHshal,  there  is  a 
knight-marshal,  or  marshal  of  the  king's 
household.  The  office  of  earl-marslSl, 
and  that  of  marshal  of  the  King's  Bench, 
as  well  as  that  of  the  knight-marshal,  is 
called  a  marshalsea ;  but  the  term  is  or- 
dinarily applied  to  the  last  only. 

MARSHALSEA.  In  the  marshalsea 
of  the  king's  household  there  are  two 
courts  of  record:— 1.  The  original  cor 


MARTIAL  LAW. 


[330] 


MARTIAL  LAW. 


of  the  manhalsea  is  a  coait  of  record,  to 
hear  and  determine  causes  between  the 
servants  of  the  king's  household  and 
others  within  the  verge,  that  is,  within  a 
circle  of  twelve  miles  roand  the  king's 
palace,  with  a  jurisdiction  of  pleas  of 
trespass  where  either  party  is  one  of  the 
king's  servants.  2.  The  palace  court  was 
ere^ed  bj  letters  patent,  6  Charles  I., 
confirmed  by  Charles  lU  &nd  has  au- 
thority to  try  all  personal  actions  between 
party  and  party,  though  neither  of  them 
be  of  the  kmg's  household,  provided  they 
arise  within  twelve  miles  round  White- 
hall. The  judges  of  this  court  are  the 
steward  of  the  king's  household  and 
knieht-marshal ;  but  the  court  is,  in  &ct, 
held  before  a  barrister  deputed  by  the 
kniffht-marshal.  The  palace  court  is 
held  once  a  week  in  Scotland  Yard,  and 
causes  are  here  brought  to  trial  in  four 
or  five  court-days,  unless  they  are  of 
sufficient  magnitude  or  importance  to  in- 
duce either  party  to  remove  it  into  one 
of  the  superior  courts.  A  writ  of  error 
lies  from  both  courts  into  the  court  of 
King's  Bench. 

MARTIAL  LAW  is  a  series  of  regu- 
lations made  to  preserve  order  and  disci- 
pline in  the  army,  and  enforced  by  the 
prompt  decisions  of  courts-martial :  thb 
IS  generally  however  called  military  law. 
During  the  existence  of  a  rebellion,  when, 
in  consequence  of  the  ordinary  processes 
of  general  law  becoming  ineffectual  for 
the  security  of  life  and  property  in  any 
province  or  state,  the  legislature  has  ap- 
pointed that  a  military  force  shall  be 
employed  to  suppress  the  disorders  and 
secure  the  offenders ;  and  when  the  trial 
of  the  latter  takes  place  according  to  the 
practice  of  military  courts,  that  province 
or  state  is  said  to  be  subject  to  martial 
law. 

On  the  occurrence  of  such  an  event  in 
any  part  of  the  British  dominions,  the 
two  houses  of  parliament,  jointly  with 
the  crown,  determine  that  a  temporary 
suspension  of  the  Habeas  Corpus  Act 
shsdl  take  place.  This  measure  is,  of 
course,  adopted  only  in  cases  of  great 
emergency,  on  account  of  the  abuses  to 
which  it  may  give  rise ;  and  the  necessity 
of  it  and  the  time  of  its  duration  are 
always  stated  in  the  provisions  of  the 


decree.  The  act  by  which  martial  law 
was  declared  in  Ireland  during  the  Re- 
bellion in  1 798  may  be  seen  in  Tytler's 
Eua^  on  Military  Law,  Appendix,  No.  6. 

In  merely  local  tumults  the  military 
commander  is  called  upon  to  act  with  his 
troops  only  when  the  dvil  authorities 
have  fisiled  in  preserving  peace ;  and  the 
responsibility  of  employing  soldiers  on 
such  occasions  falls  entirely  upon  the 
magistrate.  The  military  officer  must 
then  effect  by  force  what  by  other  means 
could  not  be  effected ;  and,  for  the  con- 
sequences, the  officer  can  be  answerable 
only  to  a  military  court  or  to  the  parlisr 
ment  of  the  nation. 

The  constitution  of  this  country  per- 
mits a  military  law  for  the  government 
of  the  army,  even  in  times  of  internal 
tranquillity,  to  co-exist  with  the  general 
law  of  the  land.  But  the  former  applies 
to  military  persons  only;  among  these 
its  jurisdiction  comprehends  all  matters 
relating  to  the  discipline  of  the  army,  to 
the  cognisance  of  which  the  civil  courts 
are  not  competent—as  disobedience  of 
orders,  cowardice,  &c. ;  and  extends  to 
such  crimes  as  desertion,  mutiny,  and 
holding  correspondence  with  the  enem^. 
On  the  other  hand,  every  citizen  who  is 
not  engaged  in  the  military  prolession  is 
subject  to  the  general  laws  of  the  land 
alone,  and  is  free  from  all  the  restraints 
which,  by  the  necessity  of  preserving  dis- 
cipline, are  imposed  on  the  soldier :  he  is 
his  own  master,  he  can  dispose  of  bis 
time  at  pleasure,  and  the  peculiar  regu- 
lations of  the  military  service  are,  to  biin, 
as  though  they  did  not  exist 

This  distinction  between  the  two  classes 
of  persons  with  respect  to  military  law  is 
clearly  expressed  in  the  *  Mutiny  Act,*  as 
it  is  called,  which  was  first  passed  in  the 
reign  of  William  III.  It  is  there  stated 
that  the  subjects  of  this  realm  cannot  be 
punished  in  any  other  manner  than  con- 
formably to  the  common  laws  of  the 
country.  But  an  exception  is  imme- 
diately made  in  the  case  of  military  per- 
sons ;  and  there  follow  several  enactment! 
for  the  purpose  of  bringing  soldiers  whc 
shall  mutiny,  excite  sedition,  or  desert 
from  the  service,  to  a  more  exemplary 
and  speedy  punishment  than  the  usual 
forms  of  law  will  allow. 
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Immediatelj  after  the  Norman  con- 
fpest  of  this  ooantry  the  military  law 
consisted  in  the  obligation  imposed  on  the 
Tassals  of  the  crown  to  follow  the  king  to 
the  field,  nnder  penalty  of  a  pecuniary 
fine  or  the  forfeiture  of  their  land.  But 
the  first  known  record  concerning  the 
regalatk>u  of  the  army  is  belieTed  to  be 
Hat  which  was  made  in  the  reign  of 
King  John;  and  this  relates  chiefly  to 
the  purchase  of  provisions  at  the  sales 
held  for  supplying  the  army  with  neces- 
saries. The  ordonnances  of  Richard  IL 
and  of  Henry  V.,  and  tlie  statutes  of 
Henry  VIII.,  contain  many  useful  rules 
for  the  government  and  discipline  of  the 
army.  They  prescribe  obedience  to  the 
kin^  and  the  commanders;  they  award 
pnmahmeuts  for  gaming,  theft,  and  other 
crimes;  for  raising  false  alarms  in  the 
camp,  and  for  the  seizure  of  religious 
persons.  They  also  contain  regulations 
concerning  the  disposal  of  prisoners  taken 
in  battle,  and  concerning  the  stakes, 
fiscxnea,  ladders,  and  other  materials  for 
military  operations,  with  which  the  sol- 
diers were  to  provide  themselves.  (Grose, 
vol.  ii.) 

The  early  kings  of  this  country  do  not 
appear  to  have  ekercised,  generally,  a 
discredonary  power  over  the  army ;  for 
a  statute  of  Edward  L  states  that  the 
king  had  power  to  punish  soldiers  only 
according  to  the  laws  of  the  realm  The 
court  of  high  constable  and  high  marshal 
of  England  had  for  many  ^rears  an  ex- 
dnsive  jurisdiction  in  all  military  affairs, 
and  this  was  sometimes  extended  over 
the  civil  courts.  But  the  power  of  that 
court  was  restrained  by  a  statute  in  the 
reign  of  Richard  IL  (1386),  and  it  sub- 
sequently expired.  From  the  time  of 
Henry  Vll.  till  the  reign  of  Charles  I. 
the  enactment  of  laws  for  the  govern- 
ment of  the  army  depended  on  the  king 
alone. 

The  excesses  which,  during  the  last- 
mentioned  reign,  were  committed  by  tlie 
undisciplined  army  which  that  ill-au vised 
prince  quartered  on  such  of  the  people  as 
nad  refused  to  lend  money  to  the  crown 
for  raising  them,  led  to  the  promulgation 
of  a  martial  law,  by  which  power  was 
given  to  the  magistrates  to  arrest  and 
aaeeolte  the  persons  guilty  of  murders, 


robberies,  and  other  crimes,  as  in  time  of 
war.  The  petition  <f  right  abolished 
martial  law  for  a  time  in  this  country, 
but  it  was  subsequently  restored  by  the 
parliament,  and  several  ordinances  of 
great  severity  were  during  the  inter- 
regnum enacted  respecting  the  mainte- 
nance of  discipline.  In  the  beginning  of 
the  reign  of  James  II.,  after  the  rebellion 
of  the  Duke  of  Monmouth,  several  exe- 
cutions took  place  by  martial  law;  and 
this  may  be  said  to  have  been  the  last 
occasion  on  which  the  law  was  exercised 
in  Great  Britain.  At  the  time  of  the  Re- 
volution the  present  regular  code  was 
established  for  the  government  of  the 
army;  and  this,  under  the  name  of  the 
'  Mutiny  Act,'  has  ever  since  been  annu- 
ally renewed  by  parliament. 

The  Romans,  m  time  of  danger  to  the 
state,  were  accustomed  to  suspend  the 
law  by  conferring  unlimited  power  upon 
the  consuls  by  the  formula,  **Videant 
consules  ne  quid  respublica  detrimenti 
capiat"  (Sallustius,  CatiL  c.  29).  In  the 
case  of  Catiline's  conspiracy  many  of  the 
conspirators  were  seized  and  put  to  death 
without  a  regular  trial. 

(Grose,  MiliUu^  Antiquities;  Tytier's 
Essay  on  Military  Law,  by  Charles 
James ;  Samuel,  Historical  Account  of  the 
British  Army ;  Major  Adye,  Dreatise  on 
Military  Law;  Major  -  Greneral  C.  J. 
Napier,  Remarks  on  Military  Law,) 
[Court-Martial.] 

MASTER  AND  SERVANT.    [Ser- 

▼ANT.] 

MASTER  OF  ARTS.  [Universitt.1 
MASTER  OF  THE  ROLLS.  [Chan- 

CERT.] 

MASTERS  EXTRAORDINARY. 
[Chancery.] 

MASTERS  IN  CHANCERY.  [Chan- 
cery.] 

MATRONS,  JURY  OF.  [Law, 
Criminal,  p.  228.1 

MAYOR.       [Municipal    Corpora* 

TION8.J 

MEDIETAS  LINGUAE.     [Alien; 
Jury.] 
MEMORY,    LEGAL.       [Prescbip- 

TION.] 

MENDICITY.    [Pauperism.] 
MERCHANT  SEAMEN.    [Ships.] 
MESNE  PROCESS.    [Insolvent.] 
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MESSENGER.    [Bankrupt.! 
MESSENGERS,  KING'S,  certain  of. 
fioen  employed  under  the  secretaries  of 
state,  who  are  kept  in  readiness  to  carry 
dispatches  both    at    home  and  abroad. 
They  are  not  now  so  often  employed  as 
formerly  in  serving  the  secretaries*  war- 
rants for  the  apppehension  of  persons  for 
high-treason    or  other    grave    offences 
against  the  state.    Formerly  too  it  was 
Dot  uiusual  for  them  to  keep  the  prison- 
en  they  apprehended  at  their  own  houses. 
A  remarkable  instance  of  this  practice  is 
detiuled  in  the  *  Post-Boy '  newspaper  of 
1713.      "London,  Jan.    10.— Yesterday 
morning  the  Morocco  ambassador  was 
taken  into  the  custody  of  one  of  her 
majesty's  messengers,  by  way  of  reprisal 
for  his  master's  ordering  and  committing 
to  slavery  several  of  her  majesty's  sub- 
jects."  In  the  same  paper,  July  14,  1713, 
we  read,  **  The  Emperor  of  Morocco  hay- 
ing released  those  of  her  majesty's  sub- 
jects that  had  been  carried  into  shivery, 
Don  Beutura  de  Zari,  his  ambassador, 
who  was  in  custody  of  Mr.  Chapman,  the 
messenger,  by  way  of  reprisal,  was  on 
Saturday  last  set  at  liberty."    So  that  his 
excellency  must  have  paned  six  months 
in  the  messenger's  custody. 
METROPOLIS.    [Colony.] 
METROPOLITAN.  [Bishop,  p.  378.] 
MIDSHIPMEN  are  young  men  rank- 
ing as  the  highest  of  the  first  class  of 
petty  officers  on  board  a  ship  of  war: 
their  duty  is  to  pass  to  the  seamen  the 
orders  of  the  captain  or  other  superior 
officer,  and  to  superintend  the  perform- 
ance of  the  duties  so  commanded.    They 
are  educated  for  their  profession  at  the 
Royal  Naval  College,  and  are  required 
to  complete  two   years'  service  at  sea 
before  they  can  be  rated.    Such  as  are 
appointed  by  the  special  authority  of  the 
Lords  Commissioners  of  the  Admiralty 
are    denominated    Admiralty    midship- 
men. 

By  the  regulations  of  1833,  the  whole 
number  allowed  to  be  entered  on  board  a 
ship  of  war  varies  according  to  the  rate 
of  the  latter ;  a  sixth-rate  ship  may  have 
eight,  and  a  first-  rate  may  have  twenty- 
four  midshipmen.  And,  on  a  ship  being 
pat  in  commission,  the  captain  or  com- 
mander may  select  them  firom  the  Royal 


Naval  College,  subject  however  to  the 
approbation  of  the  lords  of  the  Admiralty. 

Should  there  be  more  Admiralty  or 
College  midshipmen  than  can  be  provided 
for,  their  lordships  may  give  appoint- 
ments, as  extra-midshipmen,  to  two  at 
most  for  any  one  ship ;  these  must  be  in 
the  places  of  an  equal  number  of  seamen, 
and  they  are  included  in  the  complement 
of  midshipmen  when  vacancies  occur. 

The  monthly  pay  of  an  officer  of  this 
class  is  2/.  Ss.  for  ships  of  all  rates. 

MILITARY  FORCE.  There  are 
many  circumstances  to  be  taken  into  ac- 
count in  estimating  the  military  power 
of  a  country :  the  character  of  the  people, 
the  spirit  of  the  government  under  which 
they  live,  the  natural  features  of  their 
territory,  must  amongst  other  things  haye 
their  due  influence  assigned  to  them. 
Such  an  estimate  would  lead  to  historical 
and  geographical  details,  which  cannot 
be  treated  of  satisfactorily  in  a  work  like 
this.  The  strength  of  the  army  which 
each  country  in  Europe  keeps  on  foot  is 
the  most  direct  indication  of  its  military 
power ;  and  so  fiir  as  this  is  an  exponent, 
the  present  military  resources  of  all  the 
principal  countries  m  Europe  and  of  the 
United  States  of  North  America  are 
shown  in  the  following  statements,  which 
have  been  collected  from  the  best  and 
most  recent  authorities. 

Austria. — The  Austrian  army,  on  the 
peace  and  war  establishment,  is  as  under : — 

Pmc*  EoUb-      War  Eatab- 
lichment.  lishment. 

In&ntry       ..     314,912         489,240 

Cavalry       ..       48,842  64,560 

Artillery      ..       25,fi75 

In  addition  to  the  peace  establishment 
there  are  2167  engineers  and  miners  and 
sappers;  horse  and  foot  gendarmes  in 
Lombardy,  3020  men;  quartpr-master 
generals'  staff,  and  pioneers,  4384  men ; 
4000  men  and  60(X)  horses  in  the  waggon 
train;  a  regiment  of  guards,  666  men; 
728  on  the  staff;  and  a  battalion  of  pon- 
tonniers  The  annual  expenses  of  the  army 
amount  to  77,600,000  florins.  •=  6,600,000/. 

Austria  has  a  small  naval  force,  which 
consists  of  3  frigates,  2  corvettes,  3  brigs, 
and  49  other  smaller  yessels,  the  whole 
carrying  510  guns. 

Bavaria,'-The  infantry  of  the  line  are 
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36,688  in  number;  cavalrj,  12,954;  ar- 
tillery, 5628 ;  gendarmerie,  1875 ;  besides 
engineers,  sappers  and  miners,  &c. 
The  total  strength  of  the  army  on  the 
peace  establishment  is  58,239  men,  and, 
in  addition,  there  are  4  companies  of 
TcfenmsL  In  time  of  war  there  is  an  army 
of  reserre,  which  consists  of  a  Landwehr 
of  two  bans,  that  is,  raised  by  two  leyies. 
The  expenses  of  the  military  department 
are  7,319,976  florins, » 625,000/. 

BeigiKM.^Th€  army  on  the  peace  es- 
tablisfament  consists  of  2449  officers,  and 
29347  non-commissioned  officers  and 
men.  The  sum  expended  in  the  de- 
partment of  the  Minister  of  War  is 
28,022,000  fr.,  =  1,220,000/. ;  and  there  is 
asnm  of  l,031,719fr^=41 ,000/.,  expended 
mider  the  Ministry  of  Marine. 

Daamark, — Strength  of  the  army  on  the 
peace  establishment,  25,000  officers  and 
men;  cm  the  war  establishment,  75.000. 
The  navy  consists  of  6  ships  of  the  line  of 
84  gnns,  1  of  66  guns ;  8  frigates  of  from 
40  to  48  gnns ;  and  16  smaller  vessels, 
tibe  whole  number  of  gnns  for  31  vessels 
being  1126;  and  there  are  in  addition, 
92  gnn-boats,  bombs,  and  other  craft,  and 
4  steamers.  The  expenses  of  the  army  are 
3,215,836  reichbankthalers,  =  360,000/., 
and  of  the  na^  1,047,050  reichbank- 
thalen,=  97,000/. 

/raaee.— The  army  consists  of  338,732 
men,  and  the  expenses  of  the  ministry  of 
war  amoont  to  1 3,000,000/.  There  are  at 
present — 

Infimtry  . .       214,778 

Cavalry  ..        58.389 

Artillery  . .        29,306 

Engineers  . .  8,770 

Gendarmerie         ..         16,125 
Waggon  Train,  &c.  3,8 1 8 

The  national  guards  (militia)  in  France 
comprise  all  Frenchmen  (ecclesiastics, 
students  at  the  universities,  &c.,  ex- 
cepted) between  30  and  60.  The  ex- 
penses of  the  ministry  of  marine  amount 
to  3,584,000/.    There  are— 

Ships  of  the  line,  frigates,  and 
oonrettea  229 

„        building    48 

War  steamers  53 

,y  building    22 

The  perBomul  of  the  navy  connsts  of 
2  admiralay  10  vice-admirals,  20  rear-ad- 


mirals, 100  captains  of  ships  of  the  line, 
200  captains  of  corvettes,  600  lieutenants, 
making  altogether  1372  officers,  besides 
3438  men  of  the  marine  artillery,  16,123 
marines,  and  297  men  of  the  marine  gen- 
darmerie. The  force  of  170  ships  aSoat 
consists  of  1 649  officers  and  24, 1 20  sailors, 
exclusive  of  ships  laid  up  in  ordinary. 

Germanic  Confederation. — One  of  the 
objects  of  the  Confederation  is  mutual  de- 
fence against  a  common  enemy,  and  the 
preservation  of  internal  peace  among  the 
Federative  States  is  another  object  [Ger- 
manic ConfedeKation.]  Each  state  is 
obliged  to  furnish  a  military  contingent 
in  proportion  to  its  population  in  1817. 
This  proportion  was  fixed  at  1  per  cent, 
on  the  total  population ;  and  though  the 
population  of  the  Confederation  now 
amounts  to  40,192,344,  the  military  con- 
tingent remains  at  303,493  men,  ald^ough 
the  population  has  increased  about  ten 
millions  since  1817.  The  contingent  of 
the  seven  most  important  states  is  as  fol- 
lows : — 

:  Men. 

Austria  ••  ..  94,822 
Prussia  ..  ..  79,484 
Bavaria  ..  ..  35,600 
Wurtemberg  ..         13,955 

Hanover  ..  ..  13,054 
Saxony  ..  ..  12,000 
Baden        ..         ..         10,000 

The  total  contbgent  consists  of  292,377 
effiective  men : — 

Infantry  of  the  line     . .         21 6,343 
„        Chasseurs     ..  11,388 

Cavalry  ..         ..  40,754 

Artillery  (594  guns)  and  wag- 
gon train       . .         . .  20,977 

Pioneers  and  pontonniers  2,915 

In  conformity  with  the  decrees  of  the 
Diet,  29th  Oct,  1835,  and  10th  Dec, 
1840,  there  is  a  division  of  infantry  of 
reserve.  By  the  acts  of  the  Diet  it  is  pro- 
vided that  in  time  of  war  Mainz  should 
be  garrisoned  by  7000  Austrian  and  7250 
Prussian  troops;  Luxemburg  by  3000 
Prussian  troops,  and  2536  troops  of  the 
country  acting  as  troops  of  the  Confede- 
ration ;  and  that  Landau  should  be  gar- 
risoned by  4000  Bavarian  troops. 

Great  Britain. — The  number  of  regi- 
ments of  infantry  and  cavalry  has  already 
been  given.     [Imjpamtbt,  p.  110;   Ca- 
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▼ALET.  p.  4r,3.1  For  the  yemr  1845  the 
force  for  which  Parliamentary  sapplies 
were  granted  was  as  under : — 

Ckvalry.  Inlkntry.      Total. 
OffioerB         ..  826       5,075       5,9U1 

Non-commution- 

ed  officers  1,097       8,303      9,400 

Rank  and  file      10,004  104,372  114,376 


11,927  117,750  129,677 
The  total  charge  for  the  ahoTe  force  for 
one  year  was  3,528,190/^  bat  of  this  sum 
823,323/.  was  defhiyed  by  the  East  India 
Company  on  account  of  regiments  serving 
within  the  Company's  territories.  The 
char^  of  the  artillery  and  engineers  is 
pronded  for  in  the  ordnance  estimates. 
There  is  a  brigade  of  horse  artillery ;  9 
battalions  of  foot  artillery  of  8  companies 
each ;  and  a  corps  of  engineers,  which 
comprises  sappers  and  miners,  &c  The 
foroeof  the  artillery  and  engineers  is  about 
9000  men.  The  difierent  colonial  corps 
which  are  maintained  by  the  mother 
country  comprise  about  5000  men.  The 
army  in  the  pay  of  the  East  India  Com- 
pany in  1842  consisted  of  210,757  officers 
and  men,  of  whom  5531  were  European 
officers,  4450  native  officers,  19,164  Eu- 
ropean soldiers,  and  181,612  native  sol- 
diers. In  1840  the  expenditure  of  the 
East  India  Company  in  India  on  account 
of  the  army  amounted  to  7,932,268/.;  and 
in  1830  it  amounted  to  9,474,481/.  The 
East  India  Company  also  maintains  a 
small  naval  force  of  its  own. 

The  naval  force  of  Great  Britain,  in- 
cluding ships  in  the  course  of  construction, 
is  as  follows : — 

Rate.  Ships.  Gnns. 
1st.         27  2074 

2nd.  37  3114 
3rd.  54  39.<4 
4th.  21  1050 
5th.  32  3440 
6th.        34  870 


255  14,502 

Gun-brigs,  &c               165  1,550 
War  and  other  steamers  1 23 
Hospital  ships,  police 

do^  &c                         49  . . 

592  16,052 
On  the  1st  of  Jan.,  1845,  the  number 


of  ships  in  commission  was  293.  The 
number  of  officers  was  7854;  seamen, 
29,500;  marines,  10,500.  The  Parlia- 
mentary votes  for  the  navy  for  1845-46 
amounted  to  6,936,192/.  On  the  opening 
of  the  session  of  1845  the  necessity  for  an 
increase  in  the  navy  estimates  was  an- 
nounced in  the  speech  from  the  throne  in 
oonsequence  of  **the  progress  of  steam 
navigation,  and  the  demiands  for  protectioo 
to  the  extended  commerce  of  the  country." 
The  payments  on  the  annual  grants  of 
Parliament  for  the  year  1844  for  uiilitary 
and  naval  purposes  were  as  under : — 
Army  ..         £6,178,714 

Navy  ..  5,858,219 

Ordnance      ..  1,924,311 


13,961,244 

Greece, — The  regiments  of  infontry  of 
the  line  comprise  about  3300  men,  and 
there  are  besides  4  battalions  of  firootier- 
guaitis,  1150  foot,  and  160  horse  gen- 
darmes, and  283  artillery  and  210  cavalry. 
The  expenses  of  the 'war  department 
amount  at  present  to  4,068,850  drachmas.. 
The  naval  force  consists  of  2  corvettes 
of  26  guns  each,  and  33  small  vessels,  of 
104  guns  altogether.  The  naval  expen- 
diture is  1,053,573  drachmas. 

Hanover. — Infontry,  16,176;  cavalry, 
3344 ;  artillery,  1466 ;  total  stren^  of 
the  army,  21,206  men;  and  the  military 
expendimre  1,695,105  thalers,=29O,UO0iiL 

Holland,— There  are  10  regiments  of 
infontry  and  a  garrison  battalion ;  5  regi- 
ments and  1  squadron  of  cavalry  ;  4  re- 
giments of  artillery ;  a  corps  of  engineers, 
sappers  and  miners,  which  form  2  batta- 
lions ;  besides  a  corps  of  pontonniers.  The 
expenses  of  the  war  department  are 
12,000,000  florins,  =  1,025,000/.  The  naval 
force  consists  of  85  large  vessels  of  2207 
guns,  and  90  small  vessels  of  200  guns. 
The  officers  of  the  navy  are  1  admiral,  2 
vice-admirals,  3  rear-admirals,  21  cap- 
tains, 31  captain-lieutenants,  and  272  liea- 
tenants.  The  expenses  of  the  marine  de- 
partmentare  5,296, 733 florins, =452,000/1 

Mexico. — ^The  regular  army  iu  1844 
was  19,624  strong,  and  the  active  militia 
30,000. 

Portugal— The  real  force  of  the  army 
is  said  to  be  18,000  men  and  1800  horses ; 
but  the  full  peace  establishment  if  28,800 
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Biien:  in&ntry,  indoding  the  municipal 
gnardi  (1760)  of  Lisbon  and  Oporto, 
21,150;  caralry,  3550;  artillery  and  en- 
gineers, 3400.  The  number  of  troops  in 
tiie  Porlngnese  colonies  in  Afinca  is  stated 
to  be  4600,  and  in  Asia  4400,  total  9000. 
There  are  19  companies  of  veterans,  con- 
sisting altogether  of  3000  men.  There  are 
besides  nearly  2000  persons  on  the  staff,  in 
the  military  schools,  fortresses,  arsenals, 
and  in  the  ciTil  departments  of  the  army. 
To  these  uumbers  must  be  added  officers 
vho  have  been  temporarily  removed  from 
active  service  in  consequence  of  political 
events  and  other  causes,  and  who  are  said 
to  amoant  to  2.500  in  number.  The  naval 
force  of  P<ntugal  consists  of  41  sail  of 
944  guns.  There  are  2  ships  of  the  line 
of  80  guns  each ;  5  frigates  of  50  guns ; 
1  of  44  guns ;  8  corvettes  of  from  20  to 
24  guns;  11  brigs  of  from  10  to  20  guns. 
The  expenses  of  the  ministry  of  war  are 
2,488,249,170  reis.  The  marine  depart- 
ment is  united  with  the  colonial  depart- 
ment, and  the  naval  expenses  are  not 
distii^iiished  separately. 

PntMaia, — The  infantry,  cavalry,  and 
artillery  are  divided  into  guards  and  re- 
giments of  the  line.  The  peace  establish- 
ment consists  of  74,586  in&ntry,  23,124 
cavalry,  15,651  artillery,  and  2,544  en- 
gineers. 

The  total  strength  is  1 15,905  men.  The 
war  establishment  is  about  205,000  strong. 
This  statement  however  does  not  give  an 
adequate  idea  of  the  military  strength  of 
Prasda.  The  Landwehr  of  the  first  ban 
IS  composed  of  men  from  20  to  25  years 
of  age  who  have  served  three  years  in  the 
r^olar  army,  and  are  then  discharged  for 
two  years,  during  which  they  are  liable  to 
be  called  oat  as  the  reserve.  In  time  of 
war  this  ban  b  on  the  same  footing  as  the 
standing  army,  and  equally  liable  to  serve 
both  at  home  and  abroad.  The  Land- 
wehr of  the  second  ban  comprises  all  the 
men  aged  Ihmi  32  to  39,  and  is  called  out 
only  in  time  of  war.  The  Landsturm 
comprises  all  men  from  17  to  50  who  are 
capable  of  bearing  arms.  Including  the 
Landwehr  of  the  first  ban  (81,048)  and 
the  Landwehr  of  the  second  ban  (62,608) 
the  milttary  force  of  Prussia  amounts  to 
259,561  men,  besides  the  Landsturm.  In 
time  of  war  the  first  ban  is  130,000  strong. 


The  expenses  of  the  war  department  are 
24,604,208  thalers,=3,600,OOC/. 

liuuia, — This  great  military  power 
has  in  Europe  an  army  of— 

M«n.        Hones.   Cknnon. 
386,000     79,720     1200 
and  a  reserve  of  1 82,000    1 7,920      472 


Total  568,800  97,640  1672 
Berides  this  force  there  is  the  army  of 
the  Caucasus  80,000  strong ;  and  in  the 
Transcancasian  provinces  there  is  also 
another  force  of  80,000  men.  There  are 
besides — 1,  a  corps  d'arme'e  in  Finland, 
which  consists  of  16  battalions  of  in- 
fimtry  and  a  brigade  of  artillery ;  2,  a 
corps  in  Orenburg  of  16  battalions  of 
infantry,  a  brigade  of  artillery,  and  16 
regiments  of  Cossacs  of  the  Ural ;  3,  a 
corps  in  Siberia  of  16  battalions  of  in* 
fantry  and  a  brigade  of  artillery;  and 
there  are  besides  different  corps  of  Cos- 
sacs  amounting  to  50,000  men.  The  ex- 
penses of  the  ministiy  of  war  are  esti- 
mated at  30,000,000  thalers,  =  5,000,000/. 
The  Russian  navy  consists  of  50  ships  of 
the  line,  25  frigates,  36  steamers,  besides 
brigs  and  other  small  vessels.  The  ex- 
penses of  naval  establishments  are  esti- 
mated to  amount  to  12,000,000  thalers,  s 
1,800,000/. 

Sardinia. — ^The  strength  of  the  army 
in  time  of  peace  is  25,000  men,  and 
100,000  in  tmie  of  war.  Sardinia  pos- 
sesses a  small  naval  force  of  28  sail,  5  of 
which  are  frigates  of  60  guns  each.  The 
expenses  on  account  of  the  army  and 
navv  are  not  known. 

Saxony. — ^The  regular  army  comprises 
529  officers  and  13,700  men,  and  the  mi- 
litary expenditure  amounts  to  1,339,782 
thalers. 

Sicilies,  Two,  Kingdom  of  the. — In 
1838  the  army  consisted  of  44,948  men : 
29,381  in&ntry,  4473  cavalry,  2100  ar- 
tillery, and  750  engineers.  The  expenses 
of  this  force  are  not  known.  There  is 
also  a  small  naval  force. 

i^tn.— There  are  99,000  troops  of  the 
line:  75,485  infantry,  11,016  cavalry, 
9809  artillery,  and  2795  engineers.  To 
these  numbers  must  be  added  the  pro- 
vincial militia  (43,095),  which  makes  the 
total  military  force  142,200  men.  This 
does  not  include  the  staff  at  head-quarter 
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and  the  persons  employed  in  the  civil  de> 
partments  of  the  army.  The  Spanish 
navy  was  almost  entirely  destroyed  in 
the  last  war.  It  now  consists  of  only 
3  ships  of  the  line,  6  frigates,  3  corvettes, 
6  brigs,  and  1 1  other  vessels,  and  a  num- 
ber of  small  craft  A  corvette  of  36 
guns  and  two  war-steamers  respectively 
of  450  and  220  horse  power  were  lately 
built  in  England  for  the  Spanish  govern- 
ment The  expenditure  of  the  ministry 
of  war  is  322,334,008  reals.  The  marine 
department  is  united  with  that  of  com- 
merce and  the  colonies. 

States  of  the  Church. — There  are  three 
military  divisions:  Rome,  Ancona,  and 
Bologna.  The  army  in  1840  consisted 
of  14,680  men,  a  reserve  of  6000,  and 
3000  national  guards  of  Rome  and  Bo- 
logna. The  infantry  comprised  9300 
men,  of  whom  3300  were  S^iss,  and  the 
6000  others  were  not  the  pope's  subjects ; 
cavalry,  800 ;  artillery,  800 ;  gendarmes, 
1700 ;  arquebusiers,  800 ;  douaniers,  1200 ; 
and  a  guard  noble  of  80  men.  The  army 
cost  1,756,029  scudi,  =  380.000/. 

Sweden  and  Norway. — Strength  of  the 
Swedish  army,  39,846;  namely,  26,700 
infiuitry,  80U0  cavalry,  4340  artillery, 
and  806  engineers  and  staff.  Sweden 
has  a  naval  force  of  21  ships  of  the  line, 
8  frigates,  and  255  small  craft.  The 
army  costs  4,118,240  thalers,  =  289,000/., 
and  the  navy  1 ,4 1 4, 1 00  thalers,=  1 00,000/. 
A  considerable  portion  of  the  expenses  of 
the  army  is  defrayed  from  the  estates  of 
the  crown,  and  the  actual  military  ex- 
penditure is  not  shown  in  the  budget. 
Norway  has  a  distinct  military  force  of 
12,150  men  (10,000  infantry,  1000  ca- 
valry, and  1150  artillery  and  engineers); 
and  a  naval  force,  which  consists  of  6 
brigs  and  1 1 7  gun-boats.  The  military 
and  naval  expenses  of  Norway  are  pro- 
vided for  by  the  Norwegian  storthing. 
The  array  costs  700,000  fialers,  (specie) 
=s=  140,000/. ;  and  the  nayy  245,000 
thalers,  =  49,000/. 

Switzerland.— The  federal  army  is 
64,019  strong,  and  consists  of  51,864 
infantry  of  the  line,  4200  riflemen,  1500 
cavalry,  5751  artillery,  and  700  engi- 
neers, sappers  and  miners,  &c  The  ex- 
penses are  not  given  in  the  *  Almanach 
de  Gotha'  for  1846. 


Turkey. — The  army  is  reckoned  at 
610,000  men,  and  is  divided  into  four 
corps  of  nearly  40,000  each.  There  is 
the  corps  of  Constantinople,  of  Roumelia, 
of  Asia,  and  of  Arabia.  The  naval  force 
consists  of  47  sail.  The  expenditure  fur 
military  and  naval  purposes  is  not  made 
public. 

United  StcUes  of  North  America. — The 
United  States*  army  consists  of  2  regi- 
ments of  dragoons,  4  of  artillery,  and  8 
of  infantry,  and  comprises  716  officers 
and  7590  men,  besides  the  staff.  The 
number  of  all  ranks,  including  non- 
effective men,  is  8600.  This  force  is 
commanded  by  a  major-generaL  The 
whole  territory  of  the  United  States  is 
divided  into  2  military  geographical 
divisions,  which  are  subdivided  into  8 
geographical  departments.  The  military 
force  IS  stationed  at  .58  military  posts. 
The  expenses  of  the  war  department  for 
the  year  ending  30th  June,  1845,  were 
8,231,317  dollars,  =  1,749,154/.  The 
effective  force  costs  3,053,294  dollars; 
pensions,  2,013,072  dollars;  fortifications 
and  other  works  of  defence,  705,980  dol- 
lars; Indian  department,  1,021,503  dol- 
lars; and  there  were  small  items  for 
arming  and  equipping  the  militia.  The 
expenditure  on  account  of  the  military 
academy  at  West  Point  was  123,195 
dollars.  The  cost  of  the  military  esta- 
blishments in  1844-5  was  less  than  it  had 
been  in  any  one  year  since  1832.  In 
1837  and  1838  the  expenditure  in  each 
year  amounted  to  nearly  20,0(X),000  dol- 
lars. In  1814  the  expenditure  was 
20,608,366  dollars.  In  1811  it  was  only 
2,259,747  dollars.  The  militia  of  the 
United  States  consists  of  1,759,810  offi- 
cers and  men.  In  this  number  are  com- 
prised 662  general  officers  and  15,661 
field  officers,  and  the  total  number  of 
commissioned  officers  is  69,450. 

The  navy  of  the  United  States  consists 
of  10  ships  of  the  line,  1  of  which  is  cf 
120  guns  and  9  of  74  guns ;  there  are  12 
frigates  of  the  first  class  of  44  guns  and 
I  of  54 ;  2  second-class  frigates,  each  of 
36  guns;  23  sloops  of  war  of  from  16  to 
20  guns;  8  brigs  of  10  guns  each;  8 
schboners;  9  steamers;  and  4  store-ships. 

The  sum  expended  under  the  direction 
of  the  navy  department    for  the 'year 
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ending  30th  June,  1845,  -vras  6,496,990 
dollars  =  1,386,010/.  The  largest  sum 
expended  on  naval  establishments  since 
1811  was  7,963,678  dollars  in  1842-3. 
From  1828  to  1835  the  expenditure  was 
under  4,000,000  dollars  a  year. 

MILITARY  TENURES.  [Feudal 
Stbtem.I 

MILITIA.  In  Great  Britain  and  Ire- 
land the  term  is  applied  particularly  to 
those  men  who  are  chosen  by  ballot  to 
serve  for  a  certain  number  of  years 
within  the  limits  of  these  realms.  The 
rej^lations  of  the  militia  service  differ 
widely  from  those  of  the  conscription  on 
the  Continent :  under  the  conscription  the 
troops  become  members  of  the  regular 
army,  and  may  be  marched  beyond  the 
frontiers  of  the  state ;  whereas  the  Bri- 
tish militia  is  enrolled  only  for  home 
service,  and  may  be  said  to  constitute  a 
domestic  ^ard.    [Conscription.] 

The  military  force  of  this  country  in 
the  time  of  the  Saxons  was  formed  by  a 
species  of  militia,  and  every  five  hydes 
of  land  were  charged  with  the  equipment 
of  a  man  for  the  service.  The  ceorles, 
or  peasants,  were  enrolled  in  bodies  and 
plaiced  under  the  command  of  the  Bkdder- 
men  or  chiefs,  who  were  elected  by  the 
people  in  the  folkmotes.  After  the  Nor- 
man conquest  of  the  country  the  pro- 
prietors of  land  were  compelled,  hj  pro- 
viding men  and  arms  in  proportion  to 
their  estates,  to  contribute  to  the  defence 
of  the  realm  in  the  event  of  a  threatened 
invasion.  The  troops  were  raised  under 
the  authority  of  commissions  of  arrayj 
which  were  issued  by  the  crown;  and 
the  command  was  sometimes  vested  in 
the  persons  to  whom  the  commissions 
were  granted;  though  frequently  the 
high  constables,  or  Sie  sherifis  of  the 
counties,  commanded  in  their  own  dis- 
tricts. This  militia  seems,  at  first,  to 
have  been  liable  to  be  marched  to  any 
part  of  the  kingdom  at  pleasure,  but  in 
the  reign  of  Edward  III.  it  was  declared 
by  a  statute  that  no  man  thus  raised 
should  be  sent  out  of  his  county,  except 
in  times  of  public  danger.  From  the 
reign  of  Philip  and  Mary  the  lords-lieu- 
tenants have  had  the  charge,  under  the 
king^  of  raising  the  militia  in  their  re- 
spective counties. 

VOL.  II. 


Charles  I.  having,  by  the  '  Petition  of 
Ri^ht,'  been  deprived  of  the  power  of 
maintaining  a  disposable  body  of  troops 
in  the  country,  found  himself  in  1641 
unable  to  suppress  the  rebellion  then 
raging  in  Ireland;  and  was  in  conse- 
quence induced  to  commit  the  charge  of 
restoring  peace  to  the  care  of  the 
parliament  The  parliament  immediately 
availed  itself  of  the  circumstance  to  get 
into  its  own  hands  all  the  military  force 
of  the  nation ;  and  in  the  following  year 
the  two  houses  passed  a  bill  in  which  it 
was  declared  that  the  power  over  the 
militia,  and  also  the  command  of  all  forts, 
castles  and  garrisons,  should  be  vested 
in  certain  commissioners  in  whom  they 
could  confide.  The  king  having  refused 
his  assent  to  the  bill,  the  parliament  made 
a  declaration  that  it  was  necessary  to  put 
the  nation  in  a  posture  of  defence,  and 
immediately  issued  orders  to  muster  the 
militia ;  on  the  other  hand,  the  king  issued 
commissions  of  array  for  a  like  purpose 
to  some  of  the  nobility,  and  thus  com- 
menced the  war  which  desolated  the 
country  for  several  years. 

When  Charles  II.  ascended  the  throne, 
the  national  militia  was're-established  on 
its  former  footing,  and  the  chief  com- 
mand was  vested  in  the  king.  The  lords- 
lieutenants  of  counties  were  immediately 
subordinate  to  the  king,  and  grantea 
commissions  (subject  however  to  the 
king's  approbation)  to  the  field  and  regi- 
mental officers  who  commanded  under 
them.  New  regulations  respecting  the 
amount  of  property  which  rendered  p'r- 
sons  liable  to  the  charge  of  providing 
men  and  arms  were  then  established ;  an 
at  that  time  no  one  who  had  less  than 
2002.  yearly  income  or  less  than  2400/. 
in  goods  or  money  could  be  compelled  to 
furnish  a  foot-soldier ;  nor  could  one  who 
did  not  possess  500Z.  per  annum  or  an  es- 
tate worth  6000/.  be  made  to  provide  a 
man  for  the  cavalry.  Persons  having 
less  property  were  required,  according  to 
their  means,  to  contribute  towards  finding 
a  foot  or  a  horse  soldier.  The  militia 
was  then  mustered  and  trained,  by  regi- 
ments, once  a  year  and  during  four  days ; 
but  the  men  were  mustered  and  trained, 
by  companies,  four  times  in  the  year,  and 
during  two  days  each   time.     At  the 
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periods  of  mofiterinf;,  every  man  wu 
obliged  to  proyide  himcelf  with  his  own 
ammonitioD. 

These  regulations,  being  found  ex- 
pensiye,  at  length  ceased  to  be  observed, 
and  the  trainings  of  the  militia  were  dis- 
continued in  every  part  of  the  realm  ex- 
cept the  city  of  London.  In  1756,  under 
an  apprehenuon  that  the  country  was 
about  to  be  invaded  bv  a  French  army, 
considerable  bodies  of  Hanoverian  and 
Hessian  troops  were  brought  over  for  its 
defence ;  the  spirit  of  the  nation  revolted 
however  at  the  disgrace  of  being  indebted 
to  foreign  mercenaries  for  protection; 
and  these  troops  being  sent  back  to  the 
Continent,  a  national  militia  was  again 
nused  and  organised  under  an  act  of  par- 
liament in  the  30th  year  of  George  IT. 
The  measure  was  geueralljr  popular, 
though  it  did  not  meet  with  universal  ap- 
probation ;  and  there  were  many  persons 
who  maintiuned  the  opinion  tluU,  for 
want  of  military  knowledge  and  habits, 
this  species  of  force  could  not  be  relied 
on  in  the  event  of  its  being  called  into 
active  service.  Experience  has  however 
shown  that  such  an  opinion  is  destitute  of 
fouudati(m ;  and  it  was  soon  afterwards 
admitted  that,  when  well  disciplined, 
these  constitutional  battalions  nvalled 
those  of  the  regular  troops  in  the  pei^ 
formance  of  all  military  evolutions.  It 
may  be  observed  here,  that  the  greater 
part  of  the  16,000  British  troops  who 
gained  the  battle  of  Talavera  were  men 
drafted  from  the  militia  resiments  at 
home ;  and  so  recently  had  tney  joined 
the  army  in  Spain,  that  in  the  action 
many  of  them  bore  on  their  accoutrements 
the  numbers  of  their  former  corps.  (Na- 
pier, vol.  ii.) 

The  militia  laws  were  repealed  in  the 
2nd  year  of  Greorge  III.,  when  a  new  act 
regulating  the  service  of  this  force  was 
passed ;  aud  in  the  26th  George  III.  all 
the  previously  existing  statutes  relating 
to  the  force  were  formed  into  one  law. 
New  regulations  however  were  made  by 
acts  passed  in  the  42nd,  51st,  and  52nd 
years  of  the  same  reign.  The  militia  of 
the  kingdom  when  embodied  and  in 
active  service  is  subject  to  the  provisions 
of  the  Mutiny  Act,  or  Articles  of  War ; 
but  when  merely  called  out  for  annual 


training  they  are  not  subject  to  any 
punishment  which  afiects  life  or  limb. 
The  king  is  empowered  to  employ  the  mi- 
litia in  any  part  of  the  United  Kingdom, 
but  not  out  of  it  The  militia  of  Great 
Britain  may  serve  in  Ireland,  and  that  of 
Ireland  in  Great  Britain :  the  period  of 
service  for  each  out  of  the  island  to  which 
it  belonffs,  being  at  most  two  yemrs. 
When  called  into  active  service  the  of- 
ficers rank  with  those  of  an  equal  grade 
in  the  regular  army,  but  as  the  jumors  of 
each  graae,  and  they  may  receive  promo- 
tion for  meritorious  services  during  a  re- 
bellion or  an  invasion ;  but  no  o££;er  of 
militia  can  serve  on  a  court-martial  at  the 
trial  of  an  officer  or  soldier  of  the  regular 
troops. 

All  persons  not  labouring  under  bodily 
infirmity  and  not  specially  excepted,  are 
liable  to  be  chosen  for  private  mUitia 
men  and  to  serve  either  personally  or  by 
substitute.  The  persons  excepted  are — 
peers  of  the  realm ;  commissioned  and 
non-commissioned  officers  and  privates 
serving  in  the  regular  forces;  half-pay 
officers  of  the  navy,  army  and  marines, 
and  commissioned  officers  who  have 
served  four  years  in  the  militia ;  memben 
of  corps  of  yeomanry  and  volunteers,  and 
privates  serving  in  the  local  militia ;  sea- 
men and  persons  doing  duty  in  the  royal 
docks,  at  the  gun-wharft,  and  powder- 
magazines  ;  also  persons  employed  under 
the  direction  of  the  Board  of  Ordnance 
resident  members  of  the  two  universities 
clerrnnen  of  the  Established  Church 
also  Protestant  dissenting  preachers,  pro- 
vided they  take  the  oati^  of  allegiance 
and  supremacy,  and  exerdse  no  ot^r  oc> 
cupation,  or  only  that  of  schoolmasters ; 
constables  or  otner  peace-officers ;  articled 
clerks;  apprentices;  free  watermen  on 
the  Thames ;  poor  men  having  more  than 
three  legitimate  children,  and  persons 
above  45  years  of  age.  To  alleviate  the 
distress  of  a  poor  man,  when  drawn  for 
the  militia,  and  who  has  provided  a  sub- 
stitute, the  churchwardens  of  ihe  parish 
are  bound  to  return  to  him  a  sum  not  ex- 
ceeding 5/.,  or  half  the  current  price  of  a 
substitute.  No  one  having  served  per- 
sonally, or  by  substitute,  during  three 
years  in  the  mUitia,  can  be  obliged  to 
serve  again  till  it  comes  to  his  turn  by 
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ratato ;  but  if  a  man  has  served  as  a 
sabstitBte  for  aooiiier,  this  does  not  ex- 
dwnte  hhii  from  serving  agun  if  chosen 
bythebaUot 

The  militia  when  emhodiedis  trained 
tod  exercised  by  battalions  or  regiments 
twiee  in  a  year,  and  doring  fourteen  days 
esch  time,  or  once  in  a  year  for  twenty- 
ei^  days,  at  the  discretion  of  the  lor^- 
lieotenants  or  theb  deputies. 

The  balloting  of  the  militia  has  been 
nispeaded  by  snceessive  acts  of  parlia- 
ment niiee  1829.  Since  this  period  the 
commaadants  and  staff  only  of  the  dis- 
embodied militia  have  been  kept  np.  The 
expeadititre  for  this  purpose  amonnts  to 
about  100,000/.  a  year.  The  number  of 
militb  regiments  is  76  for  England  and 
Wales,  15  ibr  Scotland,  and  38  for  Ire- 
iind.  In  December,  184.5,  a  circular  was 
addretsed  by  the  War  Office  to  the  colo- 
aeisof  the  different  regiments  of  militia 
of  Great  Britain,  requiring  them  to  com- 
plete die  permanent  staff  of  their  respec- 
tive reciments  to  the  fUl  number  limited 
by  5  i  6  Wm.  IV.  c.  37,  namely,  one 
adjatBQt,  one  seijeant-major,  and  seven 
serjeaots.  The  staff  of  each  resiment 
has  been  recently  inspected ;  and  me  dr- 
enhr  recommends  that  notwithstanding 
nne  of  the  Serjeants  were  unfit  for  active 
da^,  tbey  should  nevertheless  be  re- 
tuaiBd,  as  they  were  capable  of  dis- 
charging duties  incidental  to  the  ballot, 
euobnent,  as  well  as  the  exercise  of  the 
militia,  and  would  be  able  to  afford  as- 
mtance  on  the  first  training.  It  is  be- 
lieved that  arrangements  are  now  maldng 
(I>ecember,  1845)  for  the  balloting  of  the 
militia  in  1846.     * 

The  supplementary  militia  is  an  addi- 
tional body  of  men  which  was  first  nused 
in  1793,  for  the  defence  of  the  country  at 
that  juncture.  It  may  still  be  raised 
when  the  necessities  of  the  state  require 
it,  and  it  is  subject  to  the  same  regula- 
tions as  the  ordinary  militia.  The  local 
militia  was  a  body  raised  in  1809,  for  the 
purpose  of  replacing,  in  certain  districts, 
the  corps  of  volunteers.  By  the  52nd 
Geofge  III.,  this  force  may  be  marched 
to  any  part  of  Great  Britain  in  the  event 
of  a  rebellion  or  an  invasion,  and  it  may 
be  kept  embodied  till  six,  months  after 
the  former  is  terminated  or  the  latter  re- 


l>elled.  Persons  enrolled  in  the  local  mi- 
litia cannot  be  compelled  to  serve  in  the 
regular  militia  till  one  year  after  their 
period  of  service  in  the  former  has  ex- 
pired. 

The  whole  amount  of  the  several 
militia  forces  in  England  alone  exceeded 
200,000  men ;  and  during  the  late  war, 
when  an  invasion  of  the  country  was  ap- 
prehended, the  force  which  might  have 
been  assembled  in  arms  amounted  to 
more  than  twice  that  number  of  men. 

In  France  a  militia  was  first  raised 
from  the  provinces  during  the  reign  of 
Louis  XI V. ;  but  the  several  corps  were 
disbanded  after  the  peace  of  Ryswick. 
In  1726  was  organised  a  force  of  the  like 
kind,  consisting  of  men  chosen  by  lot 
from  the  towns  and  villages,  and  held  in 
readiness  to  be  assembled  when  required : 
and  in  1778  these  provincial  troops  were 
formed  into  106  battalions.  Since  the 
great  Revolution,  the  National  Guard 
may  be  said  to  constitute  the  militia  of 
France. 

In  the  United  States  of  North  America, 
by  an  act  passed  in  1792,  the  principal 
provisions  of  which  are  still  in  force,  all 
able-bodied  white  male  citizens  between 
the  ages  of  eighteen  and  forty-five,  with 
certain  exceptions,  are  enrolled  in  the 
militia ;  and  when  drafts  are  to  be  made 
for  active  service,  the  mdividuals  are 
selected  by  ballot  as  in  this  country. 
The  persons  excepted  are  the  executive, 
judicial,  and  representative  officers  of  the 
Union,  those  who  are  employed  in  the 
post-office  department,  &c. ;  and,  in  some 
of  the  states,  persons  are  exempted  who 
have  scruples  of  conscience  against  bear- 
ing arms.  The  president  has  the  power 
of  calling  out  the  militia  of  the  states ; 
and.  when  on  active  service,  it  is  subject 
to  the  same  rules  and  articles  of  war  as 
the  re^lar  troops,  but  courts-martial  for 
the  trial  of  military  offenders  are  com- 
posed of  militia  officers  only. 

A  militia  may  be  a  useful  addition  to  a 
regular  standing  army,  when  it  can  be 
rendered  an  efficient  body ;  and^  provided 
a  large  number  of  persons  at  a  time  are 
not  withdrawn  fVom  profitable  industry. 
But  any  militia  system  which  interferes 
largely  with  regular  occupations  is  a 
loss  ^to  a  ooont^.  A  regular  army  is 
z  2 
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cheaper  than  each  a  militia  and  more 
efficient  It  ma^  be  argued  that  a  militia 
possess  the  onited  characters  of  de- 
fenders of  their  country  and  of  contribu- 
tors to  its  prosperity,  while  they  remain 
connected  in  social  union  with  their 
fellow-citizens,  and  are  interested,  like 
them,  in  the  support  of  the  laws  and  in  the 
preservation  of  good  government;  and  that 
It  is  in  some  respects  otherwise  with  the 
soldiers  of  a  regular  army,  who  are  de- 
voted exclusively  to  the  profession  of  arms, 
and  have  few  feelings  in  common  with  the 
rest  of  tlie  community.  However,  the 
regular  army  of  Great  Britain  that  is 
employed  at  home  is  insignificant  when 
compared  with  the  regular  force  of  many 
other  countries  in  Europe ;  and  there  is 
little  danger  to  be  apprehended  from  it 
to  the  liberties  of  the  people,  even  if  it 
should  be  increased  to  any  considerable 
amount,  because  the  money  required  for 
this  service  is  voted  annually  by  the 
parliament    [ABMr.! 

MINES.— Under  Coal  Trade,  p.  526 ; 
Copper,  Statistics  of,  p.  631 ;  and 
Iron,  p.  132,  an  account  has  been  given  of 
the  three  largest  branches  of  mining  in- 
dustry, to  which  we  now  add  a  brief  no- 
tice of  the  produce  of  the  lead  and  tin 
mines,  in  order  to  give  a  general  view  of 
the  importance  of  the  mines  of  England 
as  a  source  of  national  wealth. 

Lead, — The  quantity  raised  and  smelt- 


ed in  the  United  Kingdom  is  believed  to 
amount  to  about  60,000  tons,  which  is  mort 
than  sufficient  for  our  own  consumption, 
and  the  remainder  is  exported.  Foreign 
lead  is  imported  into  England,  chiefly 
from  Spain,  but  comparatively  little  is 
used  in  this  country ;  in  1 844  only  49  tons 
out  of  305d  tons  imported. 

Tin, — The  earliest  commercial  inter- 
course with  Britain  arose  out  of  the  trade 
for  tin.  (Diod.  Sic.  v.  38.)  From 
1817  to  1837  the  average  anonal  produce 
of  the  tin  mines  in  Cornwall  was  4211 
tons.  A  duty  of  4«.,  and  fees  equivalent 
to  .^».,  for  each  120  lbs.,  were  paid  to 
the  Duchy  of  Cornwall  prior  to  1838. 
The  consumption  of  tin  in  Great  Britain 
from  183U  to  1837  averaged  aunaally 
3363  tons,  which  was  about  three  times 
the  annual  consumption  from  1800  to 
1810.  From  1783  to  1790  the  propor- 
tion of  British  tin  exported  was  7-lOths 
of  the  total  produce  of  the  mines ;  and 
it  had  graaually  diminished  until  it 
amounted  to  l-5th  only  from  1830  to 
1837.  From  1815  to  1831  the  annual 
average  importation  of  foreign  tin  was 
213  tons;  from  1831  to  18.38  the  quantity 
imported  had  reached  1527  tons.  Nearly 
all  the  foreign  tin  is  again  exported. 

The  exports  of  mineral  produce  and 
metals  worked  into  manufiu:tared  goods, 
were  aa  under  in  1844 : — 


QouititieB. 

Brass  and  copper  mannfiictares  • .         • .  388,882  cwts 

Coals,  culm,  and  cinders 1,754,1 71  tons 

Hardware  and  cutlery 451,043  cwts 

I  ron  and  steel,  wrought  and  onwrought  458,745  tons 

Lead  and  shot •         ••  15,664  tons 

Tin,  unwrought 22,216  cwts 

Tin  and  pewter  wares  and  tin  plate 

Salt           13,476,884  bushels 


Dedned  Value. 

£1,736,545 

672,056 

2,179,087 

3,193,363 

270,344 

77,893 

506,691 

£24,656 


£8,860,635 


Metals  imported  in  1844: — 

Imported.     Home  Gbn- 
sumption. 
Iron,  bar         .         24,483  tons       21,.')99 
Lead,  pig  and  sheet  3,058  tons  49 

Tin         .         .         12,085  cwts         2,056 
According  to  the  census  of  1841  the 
number  of  persons  employed  in  mines  in 
Great  Britain   was   as   follows  :— Coal, 


118,233;  Copper,  15,407;  Lead,  11,419; 
Iron,*   10,449;  Tin,  6,101;  Man^ese, 
275;  Salt,  268;  Mineral  not  speofied,^ 
31,173;— Total,  193,825. 
The  above  number  of  persons  who  are 

•  The  ooal-minen  and  iron-minen  eaafl j  ex- 
change occupation*.  In  1641  the  iron  trade  was  ia 
a  sute  of  great  iepr^ssion,  and  the  coal>  mines 
were,  on  the  other  band,  in  Ml  activity. 
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employed  under  groand  in  mines  is  nearly 
equal  to  an  eighth  of  the  total  numbers  em- 
ployed in  the  cultivation  of  the  surface ; 
to  this  number  might  perhaps  be  added 
18,14S  qnarriers.  The  number  of  per- 
sons employed  in  the  manufacture  (smelt- 
ing^ &c.)  of  metals  was  36,209,  as  fol- 
lows:— 

Iron  ••         ..         29,497 

Copper       ..         ..  2,126 

Lead  ..         ..  1,293 

Tin  ..         ..  1,320 

Metal  not  specified  1,973 

The  total  annual  valne   (profits)   of 

mines  and  iron  works  assessed  to  the 

Property  and  Income  Tax  in  1843  was 

as  follows: — 

Mines.  Iron  Works. 
England  and  Wales  £2,081,387  559,435 
Scotland     ..  177,592    147,412 

The  mines  in  Durham  were  assessed 
at  392,1122.;  those  in  Lancashire  at 
348,006/.;  the  Yorkshire  mines  at 
154,073/. ;  and  the  Stafibrdshire  mines  at 
196,149/. 

The  Staffordshire  iron  works  were  as- 
sessed at  155,685/.;  the  Monmouthshire 
works  at  56,897/. ;  Yorkshire  iron  works 
at  67,890/.;  and  Shropshire  at  34,279/. 
MINISTER.  IBenepice.] 
MINOR,  MINORITY.— A  person  is  a 
minor,  according  to  English  law,  when 
he  is  under  twenty-one  years  of  age.  The 
term  applies  either  to  a  male  or  female. 
[Ace.] 

The  term  is  derived  fVom  the  Roman 
law,  in  which  persons  under  twenty-five 
years  of  age  (minores  viginti  annis  or 
annomm)  were,  to  a  certain  extent,  under 
the  care  of  a  curator.    [Cuhator.  J 

MINT.  The  place  where  money  is 
coined,  from  the  Anglo-Saxon  <mynet,* 
and  that  in  all  probability  from  the  Latin 
mimaa.  It  is  a  part  of  the  royal  preroga- 
tive to  coin  money.  [Coining.]  The 
Roman  moneta  was  the  place  where  the 
money  was  coined.  It  was  a  building  on 
the  Capitoline  Hill,  which  was  attached 
to  the  Temple  of  Juno  Moneta.  The 
subject  of  the  earliest  coinage  is  treated 
by  Eckhel,  Doctrina  Nvanorum  Veterum, 
Frol^omena,  vol.  i. 

On  the  early  Anglo-Saxon  coins  are 
found,  in  addition  to  the  names  of  the 
kings,  those  of  other  persons  also,  who 


are  conjectured  to  have  been  the  money- 
ers,  because  on  later  Anglo-Saxon  money 
the  names  of  those  officers  frequently  oc- 
cur, with  the  addition  of  their  title  of  of- . 
fice.  From  this  circumstance  we  may  pro- 
bably conclude  that  they  were  responsible 
for  the  integrity  of  the  money ;  and  that 
they  were  the  principal  officers  of  the 
mint 

In  the  Anglo-Saxon  times  an  officer 
called  the  reeve  seems  also  to  have  had 
some  kind  of  connection  with  the  mint, 
or  some  jurisdiction  over  it ;  for  in  the 
laws  of  Canute  it  is  provided,  that  if  any 
person  accused  of  mlse  coinage  should 
plead  that  he  did  it  by  licence  from  the 
reeve,  that  officer  should  clear  himself  by 
the  triple  ordeaL  If  he  failed  to  do  this, 
he  was  to  suffer  the  same  punishment  as 
the  falsifier  himself,  which  was  the  loss 
of  that  hand  by  which  the  crime  was 
committed,  without  any  redemption  either 
by  gold  or  silver.  (Leg.  Anglo-Saxon.^  p. 
134 ;  Z/.  Cwttii,  §  8.) 

After  the  Norman  conquest  the  officers 
of  the  mint  appear  to  have  been  in  some 
degree  under  toe  authority  of  the  Court 
of  Exchequer,  as  they  were  admitted  to 
their  respective  offices  in  that  court,  and 
took  the  usual  oath  of  office  before  the 
treasurer  and  barons. 

The  mint  did  not  attain  its  full  con- 
stitution of  superior  officers  until  the  18 
Edward  II.,  when  a  comptroller  first  ap- 
peared and  delivered  in  his  account,  dis- 
tinct from  thos«  of  the  warden  and  mas- 
ter, whose  accounts  also  were  distinct 
from  each  other.  Thus  they  operated  as 
mutual  checks,  and  no  fraud  could  be 
practised  without  the  concurrence  of  all 
these  three  persons.  One  of  the  principal 
offices,  namely,  that  of  cuneator,  and  pro- 
bably others,  descended  by  inheritance 
even  in  the  female  line,  and  the  inheritor 
was  sometimes  allowed  to  sell  it.  See 
Ruding's  account  of  this  office  in  his 
*  Annals  of  the  Coinage  of  Britain/  8vo. 
edit.,  vol.  i.,  pp.  109-1 14,  where  its  de- 
scent is  traced  from  the  time  of  Domes- 
day Book  to  the  4  Richard  II. 

In  the  Anglo-Saxon  and  the  early 
Norman  peri<xl  there  were  many  mints 
beside  the  king^s,  and  some  were  continued 
to  a  much  later  time.  Barons  and 
bishops  struck  money,  especially  in  Kir 
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Stephen's  reign,  and  in  two  or  three  in- 
stances the  privilege  of  coining  was  grant- 
ed to  the  greater  monasteries.  WoUey 
exercised  this  franchise,  both  as  Bishop 
of  Durham  and  Archbishop  of  York ;  and 
there  are  cobs  of  the  Archbishops  of 
Cftoterbory,  distinctly  marked  as  such, 
at  intervals  from  Jaenberht,  consecrated 
in  793,  to  the  close  of  the  reign  of  Henrr 
VIII.  Of  the  lay  barons  of  Stephen^s 
time,  we  have  but  one  coin  now  extant, 
usually  ascribed  to  Robert  Earl  of  Glou- 
cester. 

From  a  very  early  time  the  moneyers 
seem  to  have  enjoyed  exclusive  privileges. 
In  the  33  Henry  II.  the  moneyers  of 
York  were  expressly  exempted  from  the 
payment  of  the  *  Donum  *  which  was  as- 
sessed upon  the  men  of  that  dty.  (Madox, 
vol.  i.,  p.  635.)  In  the  18  Henry  III. 
the  mayor,  &c.,  of  Lond(m  were  com- 
manded not  to  infringe  upon  the  liberties 
of  the  king's  moneyers  or  London,  by  ex- 
acting from  them  tallages  or  other  cot- 
toms  contrary  to  their  privileges  (Ci.  18 
Henry  III.,  m.  30) ;  and  before  his  4lst 
year  those  privileges  appear  to  have  been 
extended  to  the  whole  body  of  officers 
belonging  to  the  mint ;  for  at  that  time 
the  bailiffs,  &c.  of  Canterbury  were 
ordered  to  appear  in  the  Exchequer  to 
receive  judgment  for  having  distrained 
upon  the  officers  of  that  mint  (Madox, 
HisL  Exch,,  voL  i.,  p.  748 ;  Ruding,  A»- 
naU,  voL  iv.,  p.  273.) 

The  earliest  grant  of  these  privileges 
by  charter  was  in  the  reign  of  Edward  I., 
when  the  officers  of  the  exchange  and  of 
the  mint  were  (by  the  names  of  the 
keepers  of  the  changes  of  the  city  of  Lon- 
don and  Canterbury,  the  labourers,  or 
workers,  money-makers,  or  coiners,  and 
other  ministers  deputed  or  appointed  unto 
tliose  things  which  touch  the  office  of  the 
changes  a&resaid)  freed  from  all  Plages, 
aud  were  not  to  be  put  into  any  assizes. 
Junes,  or  reco^izance,  and  were  to  plead 
before  the  said  keepers  of  the  changes 
only,  except  in  pleas  appertaining  unto 
freehold  aud  the  crown. 

These  privileges  were  confirmed  by 
Edward  II.  in  his  second  year,  with  some 
additions.  Letters- patent  to  the  same 
effect  were  issued  by  Edward  III.,  Rich- 
ard II.,  Edward  IV.,  Henry  VII.,  Henry 


VIIU  Edward  VU  and  PhUip  and 
Mary.*  All  these  are  referred  to  in  the 
charter  of  incorporation  which  was 
granted  by  Elizabeth  in  the  first  year  of 
her  reign,  but  those  of  Edward  I.  and 
f^ward  II.  alone  are  given  at  length. 

In  that  year  Queen  Elizabeth,  at  the 
humble  suit  of  the  keeper  of  the  changes, 
the  labourers,  coiners,  and  ministers 
deputed  or  appointed  to  those  things 
which  touch  the  offices  of  the  change,  ami 
in  consideration  of  certain  general  words 
in  the  former  grants  which  had  occasioned 
them  and  their  predecessors  to  be  mo- 
lested, granted  and  confirmed  to  them 
the  letters  patent  and  grants  aforesaid; 
and  incorporated  them  by  the  name  of 
the  keeper  of  the  changes,  and  the  work- 
men, coiners,  and  other  ministen  deputed 
to  the  said  office.  This  charter  gave  all 
the  officers  varioiis  pririleges  and  ezemp> 
tions.  This  charter  bore  date  at  West- 
minster on  the  20th  Febniary,  and  there 
were  subsequent  confirmations  of  it  in  the 
second,  thiid,  fourth,  and  fifth  ^ears  of 
her  reign.  Ruding  has  dted  various  in- 
stances in  which  these  privileges  were 
intrenched  upon ;  they  were  nevertbdesB 
confirmed  by  King  James  I.  in  the  seeood 
Year  of  his  reign ;  by  King  Charles  11. 
m  his  fourteen^  year ;  and  by  the  inden- 
ture which  was  in  force  in  the  year  1 744, 
and  which  established  the  officers  in  their 
houses,  places,  &C.,  and  in  their  charters 
and  privileges. 

These  privileges  they  oontinne  to  en- 
joy to  the  present  time.  (Ruding,  vol.  I., 
p.  47.) 

The  following  is  the  establishment  of 
which  the  Mint  at  present  consists : — 

1.  A  Master  and  Worker.  The  salary 
is  2000/ .  a  year.  The  office  of  master  of 
the  Mint  is  usually  conjoined  with  some 
other  high  official  situation.  In  1845, 
the  Right  Hon.  W.  £.  Gladstone  was 
President  of  the  Board  of  Trade  and 
Master  of  the  Mint,  and  he  was  also  a 
cabinet  minister;  on  his  retiring  from 
office,  his  successor  in  the  mastership 
of  ihe  Mint  was  Vice-Preadent  of  the 


*  "niere  were  alao  oonfiraMtfont  in  the  I  Henry 
IV.,  P»t.  p.  5,  m.  25 1  I  Henry  V^  PaL,  m.  8»i  t  & 
Henry  VL,  Pit.,  p.  1 .  m.  17 ;  18  Henry  VL.  Vat  , 
p.  3,  m.  25 :  23  Henry  VL,  Mich.  Conunan,  rot. 
17 ;  Madox'*  MS8.,  fio,  S9,  p.  M. 
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Board  of  Trade,  bat  was    not  in  the 
cabinet 

3.   The  principal  officers,  forming  a 
Board,  via:— 
^  llie  Deputy  Master, 

Comptroller, 

King's  Assay  Master, 

King's  Clerk,  and  the 

Saperintendent  of  Machinery  and 
Dies. 
3.  Officers  in  the  service,  tIz.  :— > 

Tlie  Master  Assayer, 

Probationer  Assayer, 

Weigher  and  Teller, 

Sonreyor  of  Meltings, 

Sorreyor  of  Money-Presses, 

Chief  EngraTer, 

Second  EngraTer, 

Medallist,  and 

Clerk  Assistant  and  Deputy  Master. 
Besides  tiwse  there  are  foar  clerks  in 
the  Mint-office,  two  porters,  and  two  or 
three  other  inferior  persons. 

The  Company  of  Moneyers  receive  a 
nte  OD  the  coinage,  conditionally  402.  to 
each  member  when  the  coinage  is  mider 
500^0002. 

SndiDg  (tqIL  i.,  p.  51-58)  has  given  the 
tables  of  fees  and  wages  fer  the  several 
oOeers  in  the  years  1584,  1599,  1649, 
1689,  1739,  1743,  and  1797. 

A  comparative  statement  of  the  salaries 
and  allowances,  contingent  expenses,  and 
rates  of  coinage,  between  the  establish- 
ments of  the  French  and  English  mints 
in  1836  Vill  be  found  p.  87-89  of  the 
Appendix  to  the  *  Beport  from  the  Select 
COTimittee  of  the  House  of  Commons  on 
the  Bqyal  Mint,'  ordered  to  be  printed 
30th  June,  1837. 

In  ancient  times  extraordinary  methods 
were  resorted  to  in  order  to  fiimish  the 
mint  with  workmen.  Thus  in  the  31st 
Henry  III.,  a  writ  was  issued,  authorising 
Beyner  de  Bmssell  to  bring  into  Eng- 
land, from  beyond  the  seas,  persons 
•killed  in  the  coinage  and  exchange  of 
atlver*  to  work  in  tiie  kinsdom  at  the 
king's  charge^  (Pat^  31  Hen.  III.,  m. 
30  And  in  the  25th  Edw.  III.,  Henry 
de  BrosMll  and  John  de  Cicestra,  masters 
of  the  mint,  were  appointed  by  letters- 
patent  to  choose  and  take  as  many  gold- 
smiths, smiths,  and  other  workmen  in 
the  city  of  London  and  other  places,  where 


it  might  seem  expedient  to  them,  as 
should  be  necessary  for  the  works  of  the 
mint  in  the  Tower  of  London ;  and  to 
bring  the  said  workmen  to  the  sud  Tower, 
and  to  place  them  there  to  work  at  the 
wages  ulowed  by  the  said  masters.  And 
any  of  them  which  should  be  rebellious 
in  that  case,  to  seize  and  arrest,  and  to 
detain  in  prison  within  the  said  Tower, 
and  to  keep  in  safe  custody  until  the  king 
should  determine  upon  their  punishment 
These  letters  were  directed  to  all  sheriff^ 
&c.,  who  were  commanded  to  asdst  the 
said  masters  in  carrying  their  provisions 
into  execution.  (Pat.,  25  Edward  III., 
p.  2,  m.  13  dors.)  This  power  to  take 
workmen,  &c.,  for  the  service  of  the  mint 
was  not  discontinued  in  the  reign  of  Eli- 
sabeth. (Indent,  with  Loriton,  14  Eliza- 
beth, in  Harl.  MSS^  Brit  Mus.,  698.) 

The  custom  of  placing  the  moneyer's 
name  upon  the  coins  prevailed,  as  alieady 
observed,  at  a  very  early  period ;  indeed 
we  find  it  upon  the  money  of  Ecghberht, 
king  of  Kent,  which  is  the  second  in 
point  of  antiqui^  in  the  Anglo-Saxon 
series,  and  must  be  dated  about  the  mid- 
dle of  the  seventh  century.  It  was 
usually  stamped  upon  the  reverse  of  the 
coin,  but  in  some  few  instances  it  is  found 
upon  the  obverse,  whilst  the  name  of  the 
kmg  is  removed  to  the  other  side.  The 
names  of  two  moneyers  sometimes  occur 
upon  the  same  coin.  From  the  time  of 
AetheUtan,  with  some  few  exceptions 
only,  the  name  of  the  town  was  added, 
probably  in  conformity  to  his  law  that 
the  money  should  be  coined  within  some 
town.  (Wilkins,  Lea.  Anglo-Sax.,  p. 
319.)  The  name  of  the  moneyer  is  not 
found  lower  than  the  reign  of  Edward  I., 
but  that  of  the  mint  was  not  entirely 
disused  in  the  last  year  of  Queen  Eliza- 
beth. 

The  mode  of  coinage  in  early  times  in 
this  country,  was  very  rude:  the  sole 
expedient  employed  being  to  fix  one  die 
firmly  in  a  wooden  block,  and  to  hold  the 
other  in  the  hand  as  a  puncheou ;  when, 
by  striking  the  hitter  forcibly,  and  re- 
peatedly, with  a  hammer,  the  impression 
required  was  at  lensth  worked  up.  That 
no  improvement  of  any  importance  waa 
made  until  the  power  of  the  screw  was 
applied  to  coinage  in  the  French  mir 
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I  the  m:  icit  of  the  RxteeSkth  ceLtarr. 
(Le  Bla£c  /rau^'  //ljl  dt  Mjn».^t»  dt 
FroMce.  p.  J.-.;  The  Litw  iLTt^nr,o  was 
HOC  how.^<rr  afdmitted  into  oar  miLt 
before  0^  >ear  r-l.  whtu  it  was  cicti 
logHher  with  thr  o'.d  uMthoi  of  cr.JLiL^ 
Jiy  li*,;  haoiin^r,  u:.lil  the  laitcr  ^2S 
vboliv  bid  a-i'ie  id  in<r  Uth  Cnari.*  ii« 
A.D.  l'*.:?.  'iiK?  coiiiace  has  "u-en  cra- 
dialJy  iflipTf/Tt.!  by  givii.p  the  nm  cf  i.,e 
moo0fj  a  cr/iDplet/-ly  circular  f  nn,  in- 
ftftr^  of  U'iiig,  as  it  fomitriT  wa?,  ra  itr 
ftod  nofiiiifthed,  aod  by  miiiii.g  the 
cdieef. 

From  the  mooej,  whrm  complet^lj 
finished,  two  pieces  are  to  be  taken  from 
ewetj  fi/teeo  pounds  weight  of  gold,  aiid 
two,  at  leai^t,  from  trery  sixt}  pounds 
weif bt  of  silver,  ooe  lor  the  private  a&say 
withiD  the  mint,  and  the  other  for  tii'e 
trial  of  the  Pijl  No.  347  of  the  Par- 
liamentary  Papers  (Se»ion  1845)  is  a 
copy  of  the  Report  of  the  Pix  jury  which 
made  the  assays  and  trials  of  Her  Ma- 
jestjr's  coins  iu  the  Pix  of  the  mint  on 
the  17lh  of  May,  1845.  "The  whole  of 
the  mofiiet  are  weighed  and  tried  in  the 
aggregate,  and  from  the  heap  a  certain 
Domber  of  pieces,  about  a  pound  in 
weight,  are  taken  prnmiscnoosly,  and 
melted  into  an  ingot,  from  which  a  por- 
tion is  cut  for  the  assay.  The  computa- 
tions  and  the  result  of  these  proceedings 
are  shown  in  the  verdict" 

The  following  is  the  process  which  at 
present  takes  place,  from  the  time  at 
which  an  ingot  of  f^old  is  imported  into 
the  mint,  to  the  penod  when  it  is  issued 
from  the  mint  in  the  shape  of  money,  as 
•tated  in  evidence  to  the  oonmiittee  on 
the  royal  mint,  April  18,  1837,  by  J.  W. 
Morrison,  Esq.,  the  deputy-master. 

•*  The  bullion  or  ingots  are  brought  to 
the  mint,  and  it  being  ascertained  that 
such  ingot  has  been  melted  by  approved 
refiners  in  the  trade,  and  also  an  assay 
upon  the  purchase  by  the  king's  assayer, 
they  are  taken  into  the  master's  assay- 
office,  where  pieces  are  cut  out  for  him 
to  assay ;  the  ingots  are  then  locked  up 
imder  the  keys  of  the  deputy-master, 
comptroller,  and  king's  clerk,  and  as  soon 
as  the  ingots  are  reported  by  the  master 
assayer,  they  are  weighed  by  the  weigher 
and  teller  m  the  mmt-office,  in  the  pre- 


of  tbe  imforter  and  the  mint 
c  !5«-*rTi  %zA  the  cirrks,  who  calcnlale  the 
ti^  ^*^  c4  «*ch  xnrcc  and  ascertain  the 
tf^-  ir-ri  vi'iir  rf  I3e  whole  imporlatioD, 
vL-a  a  ci-.-t  111!  aad  nreripl  b  given  to 
t^c  iir:.--rrT.  K^itti  by  the  deputy-mas- 
ter  2L«i  -•  itrrssea  ty  the  cocnptroUer  and 
kinrs  citrrk:  iLft  mint  being  booijd  to 
n-t-^m  an  eq^  wci_ht  of  standard  coin. 
Th-r  ;i  ;-t5  ar>*  tb^n  made  op  into  pots  of 
'  a  Cf-tai::  wvigbt.  and  a  portion  of  alloy 
or  f.i^e  metal  calcTjiated,  which  is  to  be 
ati'ird  in  the  mrrhuig  to  produce  the 
I  rt:u.iani:  thrv  are  then  cast  into  bars 
'  fit  for  the  mcneyer  s  opcratioc ;  an  assay 
b^in?  made  by  the  king's  assayer,  with 
rtrfrrcnce  to  the  delivery  of  the  bars, 
i  from  a  sarople  taken  from  each  pot  by 
j  the  surveyor  of  melting  for  that  assay, 
!  the  motieyer  rolls  the  bars  to  proper 
thickness,  and  cuts  out  the  piece  for  the 
lEtamping  of  the  intended  com ;  and  hav- 
ing made  that  piece  ai  the  right  weight, 
they  are  coined,  and  are  put  into  begs  of 
a  given  weight  to  be  examined  by  the 
king's  assayer,  the  comptroller,  the  king's 
clerk,  weigher  and  teller,  at  the  process 
called  the  pix.  The  money  is  then 
locked  up  till  the  assay  is  reported  by 
the  king's  assayer,  when  it  is  delivoied 
to  the  owner  weight  for  weight,  as  ex- 
pressed in  the  mint  bill  which  had  been 
given,  and  which  bill  and  receipt  are 
then  returned." 

The  largest  amount  of  gold  and  silver 
coined  in  any  one  year  between  1816  and 
1845  was-— gold,  1821.9,520,758/.;  silver, 
1817,  2,43t.,297/.  There  is  no  seigiu>rage 
or  charge  for  coining  gold.  In  1843  the 
seignorage  which  accrued  on  the  coinage 
of  silver  amoimted  to  26,649/.,  and  on  cop- 
per to  21,904/.     [MoKEY,  p.  350. J 

Burke,  in  his  speech  on  economical 
reform  in  1 780,  proposed  that  the  Mint 
should  be  abolished  as  a  public  esta- 
blishment, and  that  the  Bank  of  England 
should  take  charge  of  the  business  of 
coining.  **  The  Mint,"  he  said,  •*  is  a  ma- 
nufacture, and  it  is  nothing  else ;  and  it 
ought  to  be  undertaken  upon  the  princi- 
ples of  a  manufacture:  that  is,  for  the 
best  and  cheapest  execution,  by  a  con- 
tract upon  proper  securities  and  under 
proper  regulations." 
There  is  a  provision  in  the  Act  of 


MONEY. 


[345] 


MONEY. 


Union  for  maintainiDg  a  mint  in  Scot- 
laud,  and  although  every  species  of  the 
money  of  Great  Britain  and  Ireland  was 
coined  m  London,  the  establishment  of  a 
mint  was  retained  in  Scotland  for  above 
a  century  after  the  union. 

The  reader  may  consult  the  Beport 
from  the  Select  Commiitee  of  the  House 
oj'  Commons^  already  referred  to,  in  the 
Appendix  to  which  he  will  also  find 
a  large  collection  of  papers  relating  to  the 
French  mint,  the  mint  of  the  United  States 
of  North  America,  and  the  Dutch  mint 

MISCHIEF,  MALICIOUS.  [Ma- 
licious Injuries.] 

MISDEMEANOUR.  [Law,  Crimi- 
nal, p.  181.] 

MISPRISION  OF  TREASON.  [Law, 
Grim  1  SAL,  p.  187,  note.] 

MONACHISM,  MONASTERIES. 
[Monk.] 

MODUS.    [Tithes.] 

MOxVARCHY.     [See  p.  362.] 

MONEY  is  the  medium  of  exchange 
by  which  the  value  of  commodities  is  es- 
timated, and  is  at  once  the  representative 
and  equivalent  of  such  value. 

Barter  is  naturally  the  first  form  in 
which  any  commerce  is  carried  on.  A  man 
haviug  produced  or  obtained  more  of  any 
article  than  he  requires  for  his  own  use, 
exchanges  a  part  of  it  for  some  other  ar- 
ticle which  he  desires  to  possess.  But  this 
simple  form  of  exchange  is  adapted  to  a 
rude  state  of  society  only,  where  Uie  ob- 
jects of  exchange  are  not  numerous,  and 
where  their  value  has  not  been  ascer- 
tained with  precision.  As  soon  as  the  re- 
lations of  civilized  life  are  established  in 
a  community,  some  medium  of  exchange 
becomes  necessary.  Objects  of  every  va- 
riety are  bought  and  sold,  the  production 
of  which  requires  various  amounts  of  la- 
bour ;  these  at  different  times  are  relatively 
abundant  or  scarce ;  labour  is  bargained 
for  as  well  as  its  products :  and  at  length 
the  exchivigeable  value  of  things,  in  rela- 
tion to  each  other,  becomes  defined  and 
needs  some  common  standard  or  measure, 
by  which  it  may  be  expressed  and  known. 
It  is  not  sufilcient  to  know  that  a  given 
quantity  of  com  will  exchange  for  a  given 
quantity  of  a  man's  labour,  for  their  rela- 
tive value  is  not  always  the  same ;  but  if 
a  standard  be  established  by  which  each 


can  be  measured,  their  relative  value 
can  always  be  ascertained  as  well  as  their 
positive  value,  independently  of  each 
other. 

As  a  measure  of  value  only  money  is 
thus  a  most  important  auxiliary  of  com- 
merce. One  commodity  from  its  nature 
must  be  measured  by  its  weight,  another 
by  its  length,  a  third  by  its  cubic  con- 
tents, others  by  their  number.  The  diver- 
sity of  their  nature,  therefore,  makes  it 
impossible  to  apply  one  description  of 
measure  to  their  several  quantities;  but 
the  value  of  each  may  be  measured  by  one 
standard  common  to  all.  Until  such  a 
standard  has  been  agreed  upon,  the  diffi- 
culties of  any  extensive  commerce  are 
incalculable.  One  man  may  have  nothing 
but  com  to  offer  for  other  commodities, 
the  owners  of  which  may  not  have  ascer- 
tained the  quantity  of  com  which  would 
be  an  equivalent  for  their  respective  goods. 
To  effect  an  exchange  these  parties  would 
either  have  to  guess  what  quantity  of  each 
kind  of  goods  might  justly  be  exchanged 
for  one  another,  or  would  be  guided  by 
their  own  experience  in  their  particular 
trades.  Whenever  they  wanted  a  new  com- 
modity their  experience  would  fail  them, 
and  they  must  guess  once  more.  But 
with  money  all  becomes  easy ;  each  man 
affixes  a  price  to  his  own  commodities, 
and  even  if  barter  should  continue  to  be 
the  form  in  which  exchanges  are  effected, 
every  bargain  could  be  made  with  the 
utmost  simplicity:  for  commodities  of 
every  description  would  have  a  denomin- 
ation of  value  affixed  to  them,  common  to 
all  and  understood  by  every  body. 

But  however  great  may  be  the  import- 
ance of  money  as  a  measure  of  value  in 
facilitating  the  exchange  of  commodities, 
it  is  infinitely  more  important  in  anotlier 
character.  In  order  to  exchange  his 
goods  it  is  not  sufficient  that  a  man  should 
be  able  to  measure  their  value,  but  he  must 
also  be  able  to  find  others  who,  having  a 
different  description  of  goods  to  offer  as 
an  equivalent,  are  willing  to  accept  his 
goods  in  exchange,  in  such  quantities  as 
he  wishes  to  dispose  of.  Not  to  enlarge 
upon  the  obvious  difficulties  of  barter : — 
suppose  one  man  to  have  nothing  but  com 
to  sell,  and  another  nothing  but  bricks: 
how  can  any  exchange  be  effected  unless 
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each  should  happen  to  require  the  other's 
goods  ?  Bat  presuming  that  this  is  actu- 
ally the  case,  is  it  probable  that  each  will 
require  as  much  of  the  other  as  will  be  an 
exact  equivalent ;  or  in  other  words,  as 
much  as  represents  an  equal  amount  of 
labour  ?  Such  a  coincidence  might  occur 
once  or  twice,  but  it  is  not  conceivable 
that  it  should  occur  often.  Com  is  con- 
sumed annually:  but  bricks  once  pro- 
duced endure  for  many  years ;  and  their 
interchange  between  two  persons  in  equal 
proportions,  for  any  len^h  of  time,  would 
therefore  be  extremely  inconvenient  In 
order  to  dispose  of  his  com,  the  producer 
might  buy  the  bricks  and  dispose  of  them 
to  others ;  but  in  that  case,  in  addition  to 
the  business  of  growing  com  he  must  be- 
come a  seller  of  bricluL  But  human  la- 
bour has  a  natural  tendency  to  a  division 
of  employments ;  and  as  society  ad- 
vanoet  in  wealth  and  in  the  arts  of 
life,  men  confine  themselves  more  and 
more  to  distinct  occupations,  instead  of 
practinng  many  at  the  same  time.  [Di- 
TisiON  OF  Employments.]  With  this 
tendency  a  system  of  simple  barter  is  ob- 
viously inconsistent;  as  by  the  one,  a 
man  is  led  to  apply  the  whole  of  his  la- 
bour to  one  business :  by  the  other,  he  is 
drawn  into  many.  By  the  one  he  has 
only  to  produce  and  seU :  by  the  other  he 
must  also  buy  what  he  does  not  want 
himself,  and  become  a  trader. 

But  all  these  difficulties  are  removed  if 
some  one  commodity  can  be  discovered 
which  represents  a  certain  amount  of  la- 
bour, and  which  all  persons  agree  to  ac- 
cept as  an  equivalent  for  the  products  of 
their  own  industry.  I  f  such  a  commodity 
be  found,  it  is  no  longer  necessary  for 
men  to  exchange  their  goods  directly  with 
each  other :  they  have  a  medium  of  ex- 
change, which  they  can  obtain  for  their 
own  goods,  and  with  which  they  can  pur- 
chase the  goods  of  others.  This  medium, 
whatever  it  may  be,  is  Money. 

When  money  has  assumed  the  charac- 
ter of  a  medium  of  exchange  and  equi- 
valent of  value,  the  cumbrous  mechanism 
of  barter  gives  place  to  commerce.  But 
what  must  be  the  qualities  of  an  article 
which  all  men  are  willing  to  accept  for 
the  products  of  their  own  labour?    It  is 

->w  no  longer  like  a  weight  or  measure, 


the  mere  instrument  for  assessing  the 
value  of  commodities;  but,  to  use  the 
words  of  Locke,  ''it  is  the  thing  bar- 
gained for  as  well  as  the  measure  of  the 
bargain."  A  bargain  is  complete  when 
money  has  been  paid  for  goods ;  it  has  no 
reference  to  the  price  of  other  goods,  nor 
to  any  drcumstance  whatever.  One  party 
parts  with  his  goods,  the  other  pays  his 
money  as  an  Mwolute  equivalent  But 
though  money  as  a  medium  of  exchange 
thus  differs  from  money  as  a  mere  stand- 
ard of  value ;  yet  in  both  characters  it 
should  possess,  if  it  be  possible,  one 
quality  above  all  others — an  invariable 
equality  of  value  at  all  times  and  under 
all  circumstances.  As  a  measure  of 
value  it  is  as  essential  that  it  should  always 
be  the  same,  as  that  a  yard  should  al- 
ways be  of  the  same  length.  And  unless, 
as  a  medium  of  exchange,  its  value  be 
always  the  same,  all  bargains  are  dis- 
turbed. He  who  gives  his  labour  or 
his  goods  to  another  in  exchange  for  a 
delusive  denomination  of  value  instead  of 
for  a  full  equivalent  which  he  expects  to 
receive,  is  as  much  defrauded  as  one  who 
should  bargain  for  a  yard  of  cloth  and 
receive  short  measure. 

But  however  desirable  may  be  the 
invariableness  of  money,  complete  uni- 
formity of  value  is  an  impossibility. 
There  is  no  such  thing  as  absolute  value. 
All  descriptions  of  measures  correspond 
with  absolute  qualities,  such  as  length, 
weight,  and  number,  and  may  be  invari- 
able. But  as  value  is  a  relative  and  not 
an  absolute  quality,  it  can  have  no  in- 
variable measure  or  constant  reoresent- 
ative.  The  value  of  all  commodities  is 
continually  changing;  some  more  and 
some  less  than  others.  Their  real  value 
depends  upon  the  quantity  of  labour 
expended  upon  them ;  but  temporary 
variations  in  their  exchangeable  value 
are  caused  by  abundance  or  scarcity — by 
the  relations  which  subsist  between  supply 
and  demand.  No  commodity  yet  dis- 
covered is  exempt  from  the  laws  which 
affect  all  others.  If  precisel]^  the  same 
quantity  of  labour  were  required  for  a 
long  series  of  years  to  produce  equal 
quantities  of  any  commodity,  its  real 
value  would  remam  unchanged ;  but  if  it 
were  at  the  same  time  an  object  of  de- 
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maud  amoDgst  men,  Tariatioiis  in  the 
pro[iortioD  between  its  supply  and  the 
ilemaud  for  it  would  affect  its  exchange- 
able value.  It  follows  therefore,  that  to 
be  aa  iovariable  standard,  money  must 
alwa\^  be  produced  by  the  same  amount 
of  labour,  and  in  such  quantities  as  shall 
ooDStantly  lK*ar  the  same  proportion  to 
the  deniaud  for  it. 

Bui  even  if  any  description  of  money 
could  be  invented  which  possessed  these 
extraordinary  qualities,  the  value  of  all 
other  articles  would  still  be  variable,  and 
thus  its  representative  character  would  be 
disturbed.  At  one  time,  for  example,  a 
given  denomination  of  money  will  repre- 
sent a  certaio  number  of  bushels  of  wheat ; 
at  another  time,  the  same  money,  un- 
cbaneed  in  real  value  or  in  demand,  will 
represent  a  much  greater  number.  Every 
ap[»lication  of  machinery,  every  addition 
to  the  skill  and  experience  of  mankind 
£icilitates  production,  and  by  saving 
bkuir  reduces  the  real  value  of  com- 
modities. Their  value  is  also  liable  to 
temporary  depreciation  from  other  causes, 
from  too  abundant  a  supply,  or  from  an 
ijiisufficient  demand.  But  if  money  main- 
tain the  same  value,  in  relation  to  itself, 
notwithstanding  the  diminished  value  of 
other  articles,  its  proportionate  value  is 
practically  increasing.  The  consequences 
of  a  growing  disproportion  between  the  re- 
presentative value  of  money  and  the  value 
of  commodities  are  these:  1st.  a  producer 
has  to  give  a  larger  quantity  of  his  goods 
than  before  for  the  same  amount  of  money. 
2iidlv-,  Those  who  are  entitled  to  pay- 
ments in  money,  receive  the  value  of  a 
greater  quantity  of  commodities  than 
they  would  have  received  if  the  relative 
value  of  money  and  of  commodities  had 
Dot  la-en  disturbed.  It  follows  from  these 
circuntstances,  that  as  a  general  rule,  all 
creditors  whose  debts  have  been  calcu- 
lated in  money  derive  advantage  from 
any  increase  in  its  value  relatively  to 
commodities ;  while  debtors  derive  bene- 
ht  from  any  circumstance  which  raises 
the  value  of  commodities,  as  compared 
▼ith  that  of  money:  whether  it  be  by 
increa-sing  the  value  of  the  former,  or  hy 
depreciating  the  value  of  the  latter.  To 
make  these  principles  intelligible  the  fol- 
lowing example  may  not  be  superfluous : 


Suppose  a  farmer  to  hold  land  under  a 
lease  for  twentv-one  years  at  a  money 
rent ;  and  that  from  any  cause  the  value 
of  agricultural  produce  is  no  longer  re- 
presented by  money  in  the  same  manner 
as  when  the  arrangement  was  entered 
into  with  his  landlord,  but  that  the  value 
of  money  has  been  relatively  increased. 
In  order  to  pay  his  rent,  he  must  now  sell 
a  larger  proportion  of  his  produce,  even 
though  its  production  may  have  cost  him 
as  much  as  ever.  On  the  other  hand,  his 
landlord  receives  the  same  money  rent, 
but  is  able  to  purchase  more  commodities 
than  before  on  account  of  the  increased 
comparative  value  of  money. 

Thus  far  we  have  thought  it  convenient 
to  confine  ourselves  to  the  abstract  quali- 
ties and  uses  of  money,  and  to  explain 
such  general  principles  only  as  are  in- 
troductory to  the  consideration  of  parti- 
cular kinds  of  money,  and  of  the  modes  of 
using  and  regulating  them. 

In  all  ages  of  the  world,  and  in  nearly 
all  countries,  metals  seem  to  have  been 
used,  as  it  were  by  common  consent,  to 
serve  the  purposes  of  money.  It  is  true, 
that  other  articles  have  also  heen  used, 
and  still  are  used,  such  as  paper  in  highly 
civilized  countries,  and  cowrie  shells  in 
the  less  civilized  parts  of  Africa ;  but  in 
all,  some  portion  of  the  currency  has  been 
and  is  composed  of  metals.  We  read  of 
metals  amongst  the  Jews,  the  Chinese,  the 
Egyptians,  the  Persians,  the  Greeks,  the 
Romans.  In  the  earliest  annals  of  com- 
merce they  are  spoken  of  as  objects  of 
value  and  of  exchange;  and  wherever 
commerce  is  carried  on  they  are  still 
used  as  money.  But  as  they  were  intro- 
duced, for  this  purpose,  in  very  remote 
times,  it  is  not  probable  that  they  were 
selected  because  their  value  was  supposed 
to  be  less  variable  than  that  of  other  com- 
modities. More  than  two  thousand  years 
ago,  indeed,  Aristotie  saw  clearly  (but 
what  did  he  not  see  clearly  ?*)  that  the 


•  Many  important  principles  of  political  eeo- 
nomy,  the  discovery  of  which  is  attributed  to 
Adam  Smith  and  other  modern  writers,  may  be 
found  in  the  works  of  Aristotle,  expressed  with 
wonderful  pre«naion  and  clearness.  Mr.  M'Cul- 
loch,  for  example,  refers  to  Locke  as  the  first  who 
laid  it  down  tliat  lal>our  is  the  source  of  value ; 
but  the  same  principle  was  affirmed  by  Aristotle 
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pincipal  use  of  metallic  money  was  that 
Its  yalae  was  less  fluctnating  than  that  of 
mo8^othersab6tances(i^/nV.  Nicom.v.  5). 
But  however  clearly  this  great  philoso- 
pher may  have  observed  the  true  charac- 
ter of  money,  many  ages  after  the  cir- 
eolation  of  metals,  those  who  first  used 
them  were  men  engaged  in  common 
barter,  who  considered  their  own  conve- 
nience and  security  without  reference  to 
any  general  objects  of  public  utility.  They 
most  have  used  metals,  not  as  a  standard 
of  value,  but  as  an  article  of  exchange, 
which  facilitated  their  barter.  All  metals 
are  of  great  utility  and  have  always  been 
sought  with  eagerness  for  various  pur- 
poses of  use  and  ornament:  but  gold 
and  silver  are  especially  objects  of  desire. 
Their  comparative  scarcity,  the  difficulty 
and  labour  of  procuring  Uiem,  their  ex- 
traordinary beauty,  their  singular  purity, 
their  adaptation  to  purposes  of  art,  of 
luxury,  and  display ;  their  durability  and 
compactness;  must  all  have  contributed 
to  render  them  most  suitable  objects  of 
exchange.  They  were  easily  conveyed 
from  place  to  place;  a  small  quanti^ 
woold  obtain  large  supplies  of  other  arti- 
cles ;  they  were  certain  to  find  a  market ; 
none  would  refuse  to  accept  articles  in 
payment  which  they  could  immediately 
transfer  to  others:  and  thus  gold  and 
silver  notorally  became  articles  of  com- 
merce, readily  exchan^ble  for  all  other 
articles,  before  they  were  circulated  as 
money,  and  were  acknowledged  as  such 
by  law  and  custom. 

The  transition  of  the  precious  metals 
fh>m  the  condition  of  mere  articles  of  ex- 
change, amongst  many  others,  to  that  of 
a  recognised  standard  of  value  by  which 
the  worth  of  all  other  articles  was  esti- 
mated, was  very  natural.  Merchants 
carrying  their  wares  to  a  distant  market 


in  more  than  one  p«rt  of  his  works,  and  more  ac- 
curately than  by  Locke  (  Ethic.  Nicom.  v.  b). 
Anin,  ne  perceived,  perhaps  as  distinctly  as  any 
other  writer,  the^  distinction  between  productive 
and  onproductive  labour  (Metaph,  Ix.  H).  As 
another  example  we  would  refer  to  his  acconnt 
of  the  origin  of  barter,  its  development  into  com- 
merce, and  the  connexion  of  the  latter  with  the 
nte  of  money  (^Pol.  i.  6).  And,  lastly,  any 
economist  must  be  struck  with  his  clear  percep- 
tion of  the  relations  between  a  division  of  em- 
ployments and  the  exchange  of  the  products  of 
Ubour  (/6.  ii.  2). 


would  soon  find  it  necessary  to  calculate 
the  quantity  of  gold  and  silver  which  they 
could  obtain,  rather  than  the  uncertain 
quantities  and  bulk  of  other  commodities. 
They  would  not  know  what  articles  it 
would  be  prudent  to  buy  until  they 
reached  the  market  and  examined  their 
quality  and  prices :  but  a  little  experience 
would  enable  them  to  predict  the  quan- 
tity of  gold  and  silver  which  would  be  an 
equivalent  for  their  own  merchandise. 
Merchants,  from  different  parts  of  the 
world,  meeting  one  another  in  the  same 
markets,  and  finding  the  convenience  of 
assessing  the  value  of  their  goods  in  gold 
and  silver,  would  begin  to  ofiTer  them  for 
certain  quantities  of  those  metals,  instead 
of  engaging,  more  directly,  in  bartering 
one  description  of  goods  for  another ;  and 
thus,  by  the  ordinary  course  of  trade, 
without  any  law  or  binding  custom,  the 
precious  metals  would  become  the  mea- 
sure of  value  and  the  medium  of  ex- 
change. 

But  when  ^Id  and  silver  had  attained 
this  position  in  commerce,  they  were  not 
the  less  objects  of  barter ;  nor  were  they 
distinguishable,  in  character,  from  any 
other  articles  of  exchange.  They  were 
weighed,  and  being  of  the  required  fine- 
ness, a  given  weight  was  known  as  a  de- 
nomination of  value,  but  in  the  same  man- 
ner only  as  the  value  of  a  bushel  of  wheat 
may  be  known.  In  the  earliest  ages  gold 
and  silver  seem  to  have  been  universally 
exchanged  in  bars,  and  valued  by  weight 
and  fineness  only.  The  same  custom  ex- 
ists at  the  present  day  in  China.  There 
is  no  silver  coinage,  "but  the  smallest 
payments,  if  not  made  in  the  copper 
tcheuy  are  effected  by  exchanging  bits  of 
silver,  whose  weight  is  ascertained  by  a 
little  ivory  balance,  on  the  principle  of 
the  steelyard."  (Davis's  China,  c.  22.) 

Notwithstanding  the  ease  with  which 
gold  and  silver  are  divided  into  the 
smallest  portions,  each  of  which  is  of  the 
same  intrinsic  purity  and  value  as  the 
others,  the  trouble  of  weighing  each 
piece,  and  the  difficulty  of  assa3ring  it, 
render  these  metals  in  Iwirs,  or  other  un- 
fashioned  forms,  extremely  imperfect  in- 
struments of  exchange,  especially  when 
they  are  used  in  small  quantities.  How- 
ever accurately  they  may  be  weighed,  it 
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requires  considerable  skill  and  labour  to 
assay  them,  which  in  small  pieces  would 
scarcely  be  repaid-  Even  in  large  quan- 
tities the  difficulty  of  assaying  their  fine- 
ness, in  countries  which  have  made  cou- 
sidorable  advances  in  the  arts,  is  greater 
than  might  be  expected.  The  Chinese 
atiect  much  accuracy  in  the  art  of  assay- 
ing. The  stamped  ingots  of  silver  in 
which  thtir  taxes  are  paid,  are  required 
to  contain  ninetj'-eight  parts  in  a  hundred 
of  pure  silver,  and  two  per  cent  only  of 
alloy;  and  strict  regulations  for  main- 
taining this  standard  are  rigidly  enforced. 
Hence  we  should  naturally  infer  that 
the  attention  of  merchants  and  of  all 
persons  dealing  in  silver  would  be  par- 
ticularly directed  to  the  most  accurate 
assays.  Yet,  at  Canton,  an  enormous 
trade  in  opium  has,  for  a  long  series  of 
years,  l)een  conducted  entirely  in  sysee 
silver,  which  has  l)een  found  to  contain 
so  large  an  admixture  of  gold  that  it  bears 
a  prt-niium  of  five  or  six  per  cent,  for  ex- 
pfirtation  to  England.  (Davis's  China,  h  22.) 

If  the  Chinese  have  been  unable  to 
discover  the  presence  of  gold,  which  it 
would  be  their  interest  to  appropriate, 
how  difficnlt  must  it  be  to  detect  alloys  of 
biiser  metals  in  gold  or  silver  circulated 
amoucst  a  people  in  the  ordinary  course 
of  trade.  To  obviate  this  difficulty 
coinage  was  introduced,  by  which  por- 
tions of  gold,  silver,  copper,  and  other 
metals  have  been  impressed  with  distinc- 
tive marks,  denoting  their  character,  and 
have  become  current  under  certiiin  deno- 
minations, according  to  their  respective 
Weight,  fineness,  and  value.  These  coins 
have  always  been  issued  by  the  govern- 
ment of  each  country  as  a  guarantee  of 
iheir  genuineness ;  and  the  counterfeit- 
ing of  them  has  been  punished  as  a  serious 
ofience  against  the  state. 

In  rich  countries  these  three  metals  of 
gold,  silver,  and  copper  are  very  con- 
▼e:iit.*nt  substances  for  the  manufacture  of 
coins,  on  account  of  tlie  ditferences  in 
their  relative  value.  Gold  coins  contain- 
ing a  high  value  in  small  compass,  are 
convenient  for  large  payment*,  silver 
coins  for  smaller  payments,  and  copper 
c«>iijs  for  those  of  the  lowest  value ;  while 
^U  the  larger  coins  are  multiples  of  the 
sa^iller.    These  several  descriptions  of 


coin  serve  the  ordinary  purposes  of  trade 
sufficiently  well :  they  are  universally  re- 
ceived as  money  within  the  country  in 
which  they  circulate,  and  the  principal 
part  of  all  payments  of  moderate  amount 
are  made  in  them.  But  payments  of  large 
amounts  cannot  conveniently  be  made  in 
coins  of  any  metal ;  and  in  this  and  other 
countries  paper  money  and  various  forms 
of  credit  have  been  used  as  substitutes. 
Of  these  we  shall  speak  presently ;  but  it 
will  first  be  necessary  to  consider  the 
suitableness  of  gold  and  silver  coins  as 
standards  of  value. 

Coins  made  of  these  metals  are  not 
exempt  from  the  laws  which  govern  the 
prices  of  other  commodities.  They  have 
accordingly  varied  in  their  own  value,  in 
successive  periods,  and  are  ^at  no  time 
secure  from  variation.  In  the  sixteenth 
century  new  mines  of  extraordinary  rich- 
ness were  opened  in  America  which  were 
worked  with  such  ease,  and  were  so  un- 
usually productive,  that  the  value  of  the 
precious  metals,  as  representatives  of  so 
much  labour  expended  in  their  prwluc- 
tiou,  was  lowered  all  over  Europe  to 
about  a  third  of  their  previous  value. 
And  thus  a  revolution,  so  to  speak,  was 
efiected  in  the  gold  and  silver  coins  of 
that  period,  as  standards  of  value.  Similar 
causes  have  pro<^uced  the  same  effect,  at 
other  times,  though  not  in  the  same  de- 
gree ;  and  we  cannot  be  secured  against 
their  recurrence. 

If  the  production  of  gold  and  silver  be 
free,  like  that  of  other  commodities,  the 
only  circumstance  which  can  permanently 
diminish  their  value,  in  relation  to  them- 
selves at  different  periods,  is  a  reduction 
in  the  quantity  of  labour  required  for 
their  production.  But  tliey  are  also  liable 
to  fluctuations  in  their  value  by  reason  of 
variations  in  the  demand  for  them  in  par- 
ticular countries.  Though  fashioned  into 
coins,  they  retain  all  their  properties  a« 
articles  of  commerce:  they  are  readily 
fused  into  other  forms,  and  rendered 
available  for  all  purposes  of  use  and  orna- 
ment; and  the  occasions  of  commerce 
often  withdraw  them  from  one  country 
and  attract  them  elsewhere.  From  these 
causes  their  value,  instead  of  being  always 
the  same,  is  lial)le  to  permanent  altera- 
tions, ani  also  to  occasional  iiuctuation. 
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Both  gold  and  silver  are  alike  inbject 
to  these  general  laws,  and  are  therefore 
imperfect  standards  of  value.  If  one  be 
the  standard  independently  of  the  other, 
it  is  liable  to  change  in  itself,  and  also  in 
its  relation  to  other  commodities :  if  both 
be  adopted  as  standards  at  the  same  time, 
they  will  not  only  each  vary  in  them- 
selves, and  in  relation  to  other  commo- 
dities, but  they  will  vary  also  in  regard 
to  each  other.  And  thns  another  element 
of  uncertainty  is  introduced  into  the 
coinage,  which  becomes  still  more  imper- 
fect as  a  standard. 

But  it  is  not  customary  for  the  state  to 
allow  coins  to  fluctuate  in  their  legal 
value  according  to  the  circumstances 
which  determine  the  market  prices  of 
gold  and  silver.  Coinage  does  not  merely 
authenticate  the  weight  and  fineness  of  a 
piece  of  metal,  leavmg  it  to  find  its  own 
level  in  exchange  fbr  o^er  commodities ; 
but  it  attaches  to  it  a  definite  value,  by 
fixing  the  standard  price  of  the  metal  as 
well  as  the  weight  and  fineness  of  the 
coin.  The  object  of  this  regulation  is  to 
maintain  a  greater  equality  in  the  stan- 
dard; and  as  regards  small  fluctuations 
in  the  value  of  the  precious  metals,  it  will 
generally  have  that  efiect  But  if  any 
considerable  disproportion  should  arise 
between  the  standani  price  of  bullion  and 
the  market  price,  no  such  regulation  can 
prevent  a  practical  chan|;e  in  the  stan- 
dard. If  the  market  price  should  be- 
come considerably  higher  than  the  stan- 
dard price,  the  coins  would  be  melted 
down  fbr  the  sake  of  the  profit  arising 
from  the  difi'erence.  If  it  should  become 
considerably  lower  for  any  length  of 
time,  the  value  of  the  coins,  though  no- 
minally unchanged,  would  in  fact  be  de- 
predated ;  for  they  would  exchange  for  a 
less  quantity  of  other  commodities  than 
they  exchanged  for  before.  And  thus  a 
currency  composed  exclusively  of  metals 
cannot  be  made  an  accurate  standard  of 
value  by  any  expedients  of  law. 

We  may  here  remark,  however,  that  a 
seignorage,  or  charge  by  government  to 
cover  the  expenses  of  coinage,  acts  as  a 
protection,  within  certain  limits  a^iust 
the  meltinff  of  coins,  because  unless  their 
value  be  depreciated  by  over-issue,  the 
^hole  charge  will    be  added  to  their 


value  as  coins,  and  will  be  loat  when  tbey 
are  melted.  For  this  amongst  other  rea- 
sons a  seignorage  should  always  be 
charged  b^  the  state. 

There  is  yet  another  imperfection  in 
coins,  as  standards  of  value.  Notwith- 
standing their  natural  durability,  they  are 
subject  to  continual  wear,  and  most  be 
gradually  diminished  in  weight  They 
are  also  exposed  to  the  fraudulent  expe* 
riments  of  men  whose  trade  it  is  to  rob 
them  of  a  portion  of  their  weight  by  arti- 
ficial wear.  The  value  of  coins  is  there- 
fore certain  to  be  continually  depreciated 
by  loss  of  weight,  apart  fhmi  any  other 
causes  of  variation. 

From  all  these  circumstances  it  is  evi- 
dent  that  gold  and  silver  coins  have  qua- 
lities inherent  in  them  which  render  them 
necessarily  imperfbct  standards  of  value, 
with  whatever  care  and  skill  they  may 
be  regulated.  But,  in  addition  to  these 
natural  causes  of  imperfection,  others 
have  been  artificially  produced  by  errone- 
ous or  dishonest  political  expedients. 
There  is  no  country  perhaps  in  which  ttie 
coinage  has  never  been  debased  by  the 
ffovemment  Debasement  of  coins  was 
ibrmerly  a  common  artifice  fbr  increasuig 
the  revenue  of  states,  and  it  has  been 
effected  in  three  different  ways : — 1,  by 
diminishing  the  quantity  of  metaJ,  of  the 
standard  fineness,  in  coins  of  a  given  de- 
nomination ;  2,  by  raising  their  nominal 
value  and  ordaining  that  they  shall  pass 
current  at  a  higher  rate ;  and,  3,  by  de- 
basing the  metal  itself— i.e.  by  leaving 
the  coin  of  the  same  weight  as  before,  but 
reducing  the  quanti^  of  pure  metal  and 
increasing  the  quantity  or  alloy.  In  all 
these  ways  have  the  coins  of  England 
been  debased  at  different  periods  of  our 
history ;  and  to  so  great  an  extent  were 
they  debased  by  successive  kings,  that 
from  the  Conquest  to  the  reign  of 
Queen  Elizabeth,  the  total  debasements  of 
the  silver  coins  have  been  estimated  at  65 
per  cent  (  Lord  Liverpool  On  Cotiu,  p.  35.) 
By  expedients  of  an  opposite  character 
the  standard  of  coins  may  be  artificially 
raised ;  and  the  result  of  measures  con- 
nected with  the  coinage  of  this  country 
was,  that  in  a  period  of  1 1 5  years,  from 
the  Ist  James  1.  to  the  1st  George  I.  the 
value  of  gold  coins,  as  compared  with 
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silver  coins,  was  raised  39  per  cent.  (Ibid, 
p.  84.)  No  farther  examples  are  needed 
to  prove  the  inconstancy  of  coins  as  ft 
standard,  when  they  form  the  sole  cur- 
rency of  a  conntry. 

_  But  notwithstanding  these  imperfec- 
tions, the  convenience  of  gold  or  silver 
coinage,  as  money,  has  led  to  the  uni- 
versal adoption  of  one  or  the  other,  or  of 
both  conjointly,  as  the  standard  of  value. 
The  objections  to  a  double  standard  have 
already  been  noticed,  but  throughout  a 
Ions  period  of  the  history  of  this  country 
we  find  gold  and  silver  prevailing  equally 
fts  standards.  There  appears  to  have  been 
no  public  coinage  of  gold,  at  the  royal 
mints,  prior  to  the  4l8t  Henry  III.  The 
gold  pennies  coined  at  that  time  were 
expr^y  declared  not  to  be  a  legal  tender, 
and  never  obtained  a  very  general  circu- 
ladou.  Silver  was  then  the  universal  me- 
dium of  exchange,  and  the  people  were 
unaccustomed  to  the  use  of  gold  as  money : 
but  as  their  commerce  and  riches  in- 
creased gold  naturally  became  more  con- 
venient for  large  payments.  The  results 
of  this  progress  became  apparent  in  the 
reign  of  Edward  III.,  who  established  a 
general  circulation  of  gold  coins,  which, 
though  partially  introduced  nearly  a  hun- 
dred years  before,  by  Henry  ill.,  had 
not  been  continued  by  his  successors. 
From  this  time  gold  and  silver  coins  cir- 
culated together,  and  were  both  legal 
tenders.  To  what  an  extent  their  relative 
value  varied  at  different  periods,  has 
already  been  noticed;  but  they  were 
equally  recognised  by  law  as  authorised 
standards  of  value  in  all  payments  what- 
ever, until  the  year  1774,  when  it  was 
declared  by  statute  (14  Geo.  III.  c.  42) 
that,  in  future,  silver  coins  should  not  be 
a  legal  tender  in  payment  of  any  sum  ex- 
ceeoing  25/^  except  according  to  their 
value  by  weight,  at  the  rate  of  5s.  2<i.  an 
ounce.  This  was  a  temporary  law,  but 
was  continued  by  several  statutes  until 
the  year  1816,  when  the  legal  tender  of 
silver  coins  was  further  restricted  to  pay- 
ments not  exceeding  forty  shillings  (56 
Geo.  III.  c.  68).  And  thus,  as  all  large 
payments  were  made  and  calculated  in 
gold  coins,  they  became  the  sole  standard 
of  value,  so  &r  as  coinage  alone  was  the 
real  medium  of  exchange. 


The  expediency  of  adopting  gold  as 
the  standard  instead  of  silver,  has  been  a 
question  of  much  doubt  and  controversy 
amongst  the  highest  authorities  upon  mo- 
netary afiairs.  It  was  the  opinion  of 
Locke,  of  Harris,  and  Sir  William  Petty 
(all  great  authorities)  that  silver  was 
uie  general  money  of  account  in  England, 
and  the  measure  of  value  in  its  com- 
mercial dealings  with  other  countries. 
Its  general  adoption  for  such  purposes  was 
urged  as  a  proof  of  its  superiority  as  money 
over  gold ;  and  of  this  opinion  are  many 
thinkers  of  high  authoricjr  at  the  present 
day.  On  the  other  hand  it  has  been  ar^ 
gued,  that  the  metal  of  which  the  chief 
medium  of  exchange  is  fabricated,  should 
have  reference  to  the  wealth  and  com- 
merce of  the  country  for  which  it  is  in- 
tended ;  that  copper  or  silver  coins  of  the 
lowest  denominations  suffice  ibr  the  con- 
venience of  a  very  poor  country ;  but  that 
as  a  country  advances  in  wealth  its  com- 
mercial transactions  are  more  costiy  and 
require  coins  of  corresponding  value.  As 
a  matter  of  convenience  this  is  undoubt- 
edly true.  Gold  is  the  standard  in  Eng- 
land; silver  is  the  standard  in  France; 
and  the  comparative  facility  of  effecting 
large  payments  in  the  current  coins  of  the 
two  countries  can  admit  of  littie  doubt 
Habit  will  fiuniliarize  the  use  of  silver, 
and  render  a  people  insensible  to  its  in- 
convenience; but  it  is  certain  that  in 
England  fifty  sovereigns  can  be  carried 
about  in  a  man's  waistcoat  pocket,  while 
in  France  the  value  of  that  sum  in  silver 
would  weigh  about  48  lb&  troy :  so  heavy 
and  bulky,  indeed,  would  it  be  that  a  car- 
riage would  be  required  to  convey  it  from 
one  part  of  Paris  to  another. 

But  the  convenience  of  coin  for  a  cer- 
tain cUiss  of  payments  is  a  question  quite 
distinct  from  that  of  its  fitness  for  a 
standard  of  value.  It  is  not  necessary  to 
exclude  gold  from  the  coinaee  because  it 
is  not  adopted  as  the  standard ;  it  may  be 
circulated  as  freely  as  the  people  desire 
to  use  it,  while,  instead  of  being  the  legal 
standard,  its  value  may  be  calculated  in 
silver.  If  silver  be  the  standard,  a  large 
gold  coinage  may  circulate  at  the  same 
time  for  the  convenience  of  larger  pay- 
ments, just  as  silver  circulates  ror  small 
payments  where  gold  is  the  standMd.  In 
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either  case,  however,  that  metal  which  is 
cboeen  by  the  state  as  the  lawful  standard 
gOTerns  all  calculations  and  bargains, 
while  the  other  metal  merely  conforms 
to  its  standard,  and  is  subsidiary  to  it 
But  even  if  the  relative  convenience  of 
gold  or  silver  as  a  standard  were  the  sole 
question,  it  could  not  be  determined  by 
the  modes  of  effecting  large  |>a}'ment8 
onl^.  All  payments  are  calculated  as 
easily  in  the  coins  of  one  metal  as 
of  another,  in  whatever  form  they  may 
be  actually  effected.  But  by  fer  the 
greater  number  of  bargains  are  made  for 
articles  of  small  value.  It  is  in  silver 
and  copper  that  the  consumption  of  all 
commodities  is  mainly  paid  for.  The 
wages  of  the  country  are  paid  and  ex- 
pended in  that  form ;  and  in  that  form 
the  prices  of  nearly  all  the  ordinary  arti- 
des  of  daily  use  are  calculated.  How- 
ever the  wholesale  bargains  of  mer- 
chants may  be  conducted,  the  goods 
bought  and  sold  by  them  are  ultimately 
distributed  to  the  consumers  in  very 
small  quantities,  the  prices  of  which  are 
estimated  in  silver  and  copper.  The  ag- 
gregate value  of  the  small  bargains  must 
be  equal  to  that  of  the  large  mercantile 
bargains  which  relate  to  the  internal 
trade  of  the  country,  and  in  frequency 
and  number  they  are,  beyond  all  com- 
parison, more  important  It  is  certain, 
also,  that  in  the  vast  operations  of  com- 
merce the  bargains,  in  whatever  medium 
they  may  be  odculated,  are  very  rarely 
paid  for  in  any  coin  whatever,  but  are 
settled  by  various  forms  of  credit;  while 
all  minor  transactions — the  bargains  of 
daily  life— can  be  adjusted  by  money 
payments  only.  It  is  for  such  purposes, 
therefore,  that  the  metallic  currency  of 
a  country  is  mainly  needed ;  and  it  may 
be  contended  with  much  force,  that  silver 
represents  the  value  of  oommo^ties  more 
universally  than  gold,  and  is  consequently 
a  fitter  standard. 

The  fitness  of  a  standard,  however, 
cannot  be  determined  solelv  by  consi- 
derations of  convenience;  fer  we  must 
chiefly  regard  its  intrinsic  qualities  as  a 
permanent  measure  of  value.  How  shall 
uniformity  of  value  be  maintained  as  far 
"«  practicable  in  the  money  of  a  country  ? 

the  main  question  to  be  determined ; 


and  not.  Which  is  the  most  convenient 
form  in  which  to  make  bargains?  In 
what  medium  shall  the  whole  property 
of  the  country  be  valued,  from  one  year 
to  another  ?  By  what  standard  shall  the 
relative  value  of  all  things  be  compared  ? 
How  shall  fln<^uations  be  restrained  in 
the  value  of  this  standard  itself?  These 
are  the  questions  to  be  answered. 

In  6ivour  of  gold  as  a  standard  it  is 
argued  that  being  less  extensively  used 
for  plate  and  other  manufactures,  it  is  less 
an  article  of  commerce  than  silver,  and  is 
confined  more  specifically  to  the  purposes 
of  money.  On  the  other  hand,  it  is  con- 
tended that  gold  is  used  in  large  quan- 
tities for  jewellery,  watches,  and  decora- 
tive purposes,  and  that  being  a  company 
tively  scarce  material,  its  consumption,  in 
this  manner,  affects  its  quantity  and  value 
to  a  greater  extent  than  the  use  of  plate 
affects  the  price  of  silver.*  And  in  this 
argument  tnere  is  much  weight,  for  it  is 
estimated  that  the  quantity  of  gold  com- 
pared with  the  quantity  of  silver  is  as 
1  to  50;  ud  their  relative  value  is  as 
1  to  15.  (See  Buliion  Report,  1810, 
Allen* »  Evidence.)  Now  it  b  evident 
that  any  variation  in  the  commercial  de- 
mand for  gold  must  be  more  sensibly  felt 
than  a  similar  variation  in  the  demand 
for  silver. 

But  it  is  not  sufficient  to  consider  the 
demand  for  the  precious  metals  as  articles 
of  consumption  only ;  they  are  suddenly 
sought  for  in  large  quantities  for  other 
purposes.  If  the  exchanges  be  unfavour- 
able to  a  country,  its  precious  metals  are 
in  greater  demand  for  exportation  than 
its  commodities ;  or  if  there  be  a  foreign 
war,  its  metals  are  in  demand  for  the 
payment  of  the  troops  and  for  the  pur- 
chase of  food  and  munitions  of  war. 
Here  again  gold  must  feel  the  demand  to 
a  greater  extent  than  silver.  If  metals 
be  required  for  exportation  in  payment  of 
goods,  gold  is  sure  to  be  preferred  by 
merchants ;  it  is  compact  and  portable ;  a 
large  value  can  be  exported  at  a  small  cost 
and  without  difficulty ;  while  fifteen  times 
as  much  silver  must  be  taken  to  effect  the 


*  For  an  aocoont  of  the  conaumptkm  of  fold 
and  silver  in  varioos  manufactures,  see  Jacob  '■  On 
the  Precious  Metals,'  chap.  xxvi.  toI.  iL  p.  rro. 
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same  purpose.  In  war  gold  is  even  more 
iu  rtnjue>t  than  for  the  purposes  of  com- 
merce: its  facility  of  tninsport  is  so  im- 
portant that  it  must  be  obtaiued  at  any 
Ci>st,  and  it  is  consequently  drained  from 
all  countries  in  which  it  can  be  found. 
Thtti;  not  only  is  gold,  from  its  limited 
quaiitity,  more  seut«ibly  atiected  by  any 
iucreased  demand  than  silver;  but  it  is 
more  peculiarly  liable  to  great  aud  sud- 
den drains  from  any  country  in  which  it 
forms  the  standard  of  value. 

If  it  should  happen  that  one  country 
has  a  large  gold  coinage  in  circulation 
iu  additiou  to  all  the  bullion  which  is 
rtrquired  for  the  purposes  of  commerce, 
while  all  the  adjacent  countries  use  a 
silver  currency,  aud  possess  very  little 
more  gold  than  is  necessary  for  its  con- 
sumption, it  is  clear  that  whenever  a 
large  demand  for  gold  arises,  it  must  be 
directed  to  the  country  in  which  there  is 
ajrold  currency.  That  country  will  be 
immediately  u-sed  by  all  others  as  a  rich 
gold  mine,  whence  abundance  of  metal 
without  alloy,  aud  assayed  ready  to  their 
hand^,  may  at  once  be  grasped,  without 
di^^i^ing  in  the  earth.  No  laws  and  no 
vigilance  caii  restrain  its  export:  as  soon 
as  it  is  wanted  abroad,  it  disappears  like 
water  through  a  sieve.  And  this  has 
been  the  case  with  England.  Every 
other  country  in  Europe  has  a  silver  stan- 
dard; and  whenever  ^old  is  wanted,  her 
coinage  supplies  it.  ,  The  extent  to  which 
gold  is  exported  when  the  foreign  ex- 
ciiaijges  are  unfavourable  may  be  e>ti- 
mated  from  the  returns  of  bullion  re- 
tained by  the  Bank  at  ditfereut  periods. 
On  the  28th  February,  1824,  the  Hank 
had  in  its  coffers  13,S10,06U/.  in  bullion  ; 
at  the  same  period,  in  1825,  it  had 
by77*Jf\0()l.;  on  the  o  1st  August  in  that 
year  its  treasure  was  reduced  to 
3,»134,324/.;  and  on  the  28th  February, 
182^,  to  2,459,510/.  Again  in  March, 
183r,,the  bullion  amounted  to  8,()03,40U/., 
but  was  reduced  by  the  following  Feb- 
ruary to  3,938,75u/.  A  similar  exhaus- 
tion of  treasure  was  exhibited  in  1838-9. 
In  December,  1838,  the  Bank  possessed 
9,^8fi,i»00/.  of  bullion;  and  in  August, 
1839,  no  more  than  2,444,000/. 

These  are  undoubtedly  very  strong  ob- 
jections to  a  gold  standard,  aud  in  order 
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to  test  them  thoroughly  it  would  be  satis- 
factory to  compare  the  actual  prices  of 
gold  and  silver,  and  estimate  tlieir  rela- 
tive  variations.     But  such  comparisons 
are  extremely  delusive,  for  there  is  no 
common  standard  by  which  to  compare 
the   price  of  each   metal.     If  silver  be 
purchased  with  gold,  how  shall  we  deter- 
mine in  which  there  has  been  variation? 
Or  if  gold  and  silver  be  both  purchased 
alike  with  bank  notes,  there  is  a  standard 
wanting ;  for  the  notes  are  made  to  con- 
form to  the  value  of  the  gold,  aud  not  to 
the  value  of  the  silver.     These  elements 
of  uncertainty  make  all  returns  fallacious; 
but  if  reliance  could  be  placed  upon  them,  - 
the   fluctuations   in   the   price  of  silver 
bullion  would  appear  to  be  very  slightly 
greater  than   those  of  gold   (see   Batik 
Charter  Report,  1832,    Sess.  Papery  No. 
722,  A  pp.  p.  98 ;    Banks  of  Issue  Report, 
1841,  No.  410,  App.  p.  31G>  These  results 
do  not  corroborate  the  objections  to  a  gold 
standard;  but  it  must  be  recollected  that 
independently  of  fluctuations  in  the  prices 
of  bullion,  a  diminution  in  the  quantity 
of  money  circulating  in  a  country  raises 
the  value  of  the  remainder,  and  disturbs 
its  relation  to  the  prices  of  other  commo- 
dities.    It  is  in  this  form  that  the  eflects 
of  an  abstraction  of  gold   must  be  felt 
rather  than  in  the  price  of  bullion;  and 
though  its  influence  upon  prices  is  very 
injurious,  the  cause  is  not  always  percejv 
tible.    If  a  country  had  a  circulation  com- 
j)Osed  exclusively  of  gold,  it  might  some- 
times be  deprived  of  all  its  money ;   if  of 
gold  and  silver  conjointly,  it  might  some- 
times be  deprived  of  all  its  gold ;  but  no 
country  coivld  be  deprived  of  all,  or  nearly 
all,  its  silver  by  the  op("rations  of  com- 
merce.    When  paper  money  is  added  to 
gold  and  silver  coins  as  part  of  the  cir- 
culation, a  country  can  always  command 
a  suflicient  quantity  of  money  ;    but  the 
drain  of  its  metals  hiis  an  important  in- 
fluence upon  the  value  of  its  circulating 
mediiun,  and  upon  the  operations  of  com- 
merce; but  of  these  matters  more  will  be 
said  hereafter. 

The  principal  imperfections  of  the 
precious  metals  as  standards  of  value 
have  now  been  adverted  to.  Both  of  them 
are  k'ss  liable  to  variations  than  any  other 
known  commodity  which  could  be^  used 
2  a 
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for  the  purposes  of  money ;  but  of  the 
two,  silver  would  appear  to  be,  upon  the 
whole,  the  most  suitable  for  a  standard  of 
▼alue. 

But  whatever  metal  may  be  chiefly 
used  as  money,  there  is  a  disadvantage 
attending  the  circulation  of  coins  which 
remains  to  be  noticed.  To  maintain  a 
large  circulation  of  them  is  the  most  ex- 
pensive mode  of  furnishing  a  people  with 
a  medium  of  exchange.  In  the  first  place 
the  whole  value  of  the  metals  of  which 
they  are  composed,  is  subtracted  from  the 
productive  capital  of  the  country,  in  order 
to  facilitate  the  exchange  of  other  com- 
modities. Unless  this  expense  be  abso- 
lutely necessary,  it  is  an  unwise  extrava- 
gance. It  is  as  if  children  should  play  at 
cards  with  gold  counters  instead  or  ivory 
fish.  Secondly,  the  wear  and  abrasion  of 
coins  makes  it  necessary  to  supply  their 
deficiency  with  more  of  these  costly 
metals,  in  addition  to  the  amount  already 
coined.  Thirdly,  not  only  are  coins  di- 
minished in  weight,  but  great  numbers 
are  irretrievably  lost  and  destroyed. 
They  are  buried  in  the  earth  by  misf^rs, 
and  never  found  again ;  they  are  lost  in 
the  sea;  the^  are  wasted  by  fire;  they 
are  dropped  m  the  roads,  and  trampled 
under  foot  with  the  dust  and  stones. 
Every  accident  of  this  kind  diminishes 
the  wealth  of  the  country,  and  wastes  the 
products  of  its  labour.  Some  cheaper 
kind  of  money  tlierefore  should,  as  far  as 
possible,  be  used  as  a  substitute  for  gold 
and  silver ; — and  such  a  substitute  has  been 
found  in  paper. 

Not  only  is  paper  more  economical 
than  gold  and  silver,  but  it  is  more  con- 
venient than  either  for  effecting  large 
payments,  or  for  transmitting  sums  of 
money  to  a  distance.  In  this  respect  it 
excels  gold  more  than  gold  excels  silver. 
A  million  of  money  may  be  paid  in 
bank  notes  as  easily  as  ten  sovereigns, 
and  transmitted  to  a  distance  even  more 
easily. 

But  notwithstanding  these  advantages, 
paper  may  be  deemed  an  imperfect  in- 
strument of  exchange,  because  it  is  sub- 
ject to  forgery.  It  shares  this  defect, 
however,  with  other  kinds  of  money. 
Gold  and  silver  coins  are  counterfeited  in 
iMiser    metals;  paper-money  is  imitated 


by  the  forger.  But  the  more  exquisite 
the  art  with  which  a  coin  is  struck,  the 
more  difficult  is  it  to  counterieit  its  im- 
pression ;  and,  in  the  same  manner,  the 
more  elaborate  the  design  of  a  promissory 
note,  the  greater  will  be  the  obstacles  to 
forgery.  No  precautions,  perhaps,  can 
altogether  prevent  a  spurious  imitation  of 
valuable  articles;  but  the  possibility  of 
forgery  can  only  be  objected  to  the  use  of 
paper-money  in  the  same  manner  as  the 
danger  of  buying  paste  ornaments  may 
be  urged  against  the  wearing  of  dia- 
monds. 

Paper  is  thus  as  well  suited  as  any 
other  material  for  the  purposes  of  a  cur- 
rency ;  but  its  character  is  essentially  dif- 
ferent from  that  of  other  descriptions  of 
money.  Its  cheapness,  which  renders  its 
use  economical,  prevents  it  from  being 
exchanged  as  an  absolute  equivalent  for 
other  commodities.  Gold  and  silver 
have  a  value  of  their  own,  distinct  from 
their  value  as  money ;  but,  except  in  its 
monetary  character,  paper  is  nearly 
worthless.  To  be  accepted,  therefore,  b 
exchange  for  oommoditieft,  paper  most 
represent  some  value  besides  its  own.      i 

In  considering  what  that  value  may  be, 
it  will  be  convenient  to  describe  the  cha- 
racter and  functions  of  a  promissory  note. 
The  state,  a  bank,  or  some  person  oi 
known  wealth,  instead  of  paying  a  sum 
of  money  in  the  ordinary  coins  of  the 
country,  issues  a  note  promising  to  pay 
that  sum,  on  demand,  to  any  person  who 
shall  present  it  for  payment  This  is 
the  form  of  promissory  notes  which  cir- 
culate as  money :  but  there  are  also  pro- 
missory notes,  payable  at  some  particular 
period,  which,  for  reasons  which  will  be 
presently  explained,  do  not  form  part  oi 
a  monetary  circulation.  Now,  in  the 
ordinary  transactions  of  life,  no  one  will 
promise  to  pay  a  sum  of  money  without 
receiving  or  expecting  to  receive  an  equi- 
valent for  it,  and  sndi  equivalent,  what- 
ever it  may  be,  is  the  value  represented 
by  the  note.  Suppose  that  A  in  London 
owes  B  at  Edinburgh  a  thousand  pounds, 
and  that  he  has  a  thousand  sovereigns  tc 
discharge  his  debt  Instead  of  trans- 
mitting the  gold  to  Edinburgh,  A  take; 
it  to  the  bank  and  exchanges  it  for  i 
promissory  note  of  that  amount,  which  u 
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accepted  by  B  in  payment  of  his  debt, 
in  this  case  it  is  clear  that  the  note  re- 
presents a  thousand  sovereigns ;  and  any 
person  in  whose  possession  it  may  be  can 
obtain  them  from  the  bank.  Suppose 
a^ain  that  C  applies  to  D  for  a  loan  of 
iTHJo/.,  for  the  repayment  of  which  he  is 
able  to  offer  security  in  the  shape  of 
goods  or  property ;  and  that  D,  instead  of 
advancing  that  sum  in  money,  gives  him 
his  promissory  note  for  1000/.  payable  on 
demand.  In  that  case,  the  promissory 
note,  if  issued  by  a  solvent  person,  would 
be  equally  payable  in  coined  money,  but 
it  would  represent  the  security  upon 
which  it  was  given.  The  issuer  of  the 
note  will  suffer  if  that  security  be  insuf- 
ticient,  for  he  has  pledged  his  own  pro- 
perty against  it ;  but  the  interest  which 
he  expects  to  receive  is  a  compensation 
for  the  risk  he  incurs  in  realizing,  as  it 
were,  the  property  of  another.  A  pro- 
missory note.  It  seems,  may  therefore  re- 
present either  coined  money  or  capital  in 
any  other  form.  But  here  an  important 
question  arises  which  affects  the  entire 
character  of  paper-money.  Why  do  per- 
sons accept  promissory  notes  instead  of 
gold  and  silver?  Why  are  they  satisfied 
with  the  representative  of  value  instead 
of  receiving  the  value  itself?  For  the 
explanation  of  this  point  it  will  be  neces- 
fAry  to  divide  promissory  notes  into  two 
kinds,  viz. :  1,  those  issued  by  the  state, 
or  by  a  state  bank ;  and  2,  those  issued 
by  bankers,  or  other  persons  unconnected 
with  the  state. 

1.  Promissory  notes  issued  by  the  state 
or  by  a  state  bank  are  under  the  pro- 
tection of  the  law,  and  are  made  a  leiral 
tender.  When  once  in  circulation  they 
discharge  debts  as  completely  as  the  cur- 
rent coin ;  they  may  not  be  refused  in 
payment,  although  if  from  any  cause  their 
vaine  be  depreciated,  they  may  be  taken 
in  exchange  for  a  less  sura  than  they 
prof(,*ss  to  represent.  Such  notes  are 
tiien^fore  money,  to  all  intents  and  pur- 
pose's, just  as  if  they  were  composed  of 
P'vld  and  silver.  Their  value  is  liable  to 
fluctuation,  according  to  the  regulations 
under  which  they  are  issued :  but  they 
are  lawful  money,  coined  by  the  state  in 
paper,  instead  of  in  the  precious  metals. 
Si^  money  will  be  current  throughoat 


the  country  in  which  it  is  issued ;  but  it 
differs  from  gold  and  silver,  inasmuch  as 
it  cannot  serve  the  purposes  of  an  inter- 
national currency.  Gold  and  silver  are 
current  all  over  the  world,  and  their  value 
is  everywhere  understood;  but  paper- 
money  is  necessarily  confined  to  the  pur- 
poses of  internal  circulation. 

2.  Promissory  notes  issued  by  bankers  • 
or  other  persons  unconnected  with  the 
state,  not  being  a  legal  tender,  may  be  re- 
fused in  payment  of  any  debt.  They  can 
onl^  be  circulated,  therefore,  with  the 
entire  concurrence  of  those  who  receive 
them.  It  is  by  means  of  banking  ac- 
commodations, however,  that  they  usually 
get  first  into  circulation.  A  person  who 
wishes  to  borrow  money  is  not  very  par- 
ticular concerning  the  form  in  which  he 
obtains  it,  and  he  willingly  accepts  a  note, 
if  it  be  offered  him  instead  of  gold.  He 
probabljr  owes  money  to  another  to  whom 
he,  in  his  turn,  offers  the  note  as  payment. 
This  third  party  will  readily  accept  it,  for 
he  wishes  to  secure  the  payment  of  the 
debt,  and  if  he  distrust  the  value  of  the 
cote,  he  may  immediately  call  upon  the 
party  who  issued  it,  for  gold.  When  the 
credit  and  solvency  of  a  bank  are  well 
known  in  any  neighbourhood,  its  notes 
pass  from  hand  to  hand  without  any  dis- 
trust, but  they  rarely  circulate  beyond 
the  adjacent  district.  Within  its  own 
district  they  are  received  as  money,  as 
readily  as  a  state  bank-note  is  received  all 
over  the  country  ;  beyond  its  district  they 
are  sure  to  be  returned  for  gold,  just  as  a 
Bank  of  England  note  would  be  returned 
from  Russia.  A  bank  of  issue  is  also  a 
bank  of  deposit,  and  the  people  amongst 
whom  its  notes  are  circulated  pay  them 
into  the  bank  whence  they  issued,  and 
receive  credit  for  them — not  as  notes  only, 
but  as  current  money  :  and  when  they 
draw  again  upon  their  deposits,  they  may 
receive  the  amount  in  gold  and  silver  or  in 
state  bank-notes.  In  this  manner  the  dis- 
tinction between  local  notes  and  other 
descriptions  of  money  is  gradually  lost 
sight  of;  they  are  readily  convertible: 
they  are  universally  circulated  :  habit 
familiarises  the  use  of  them ;  and  at 
length,  without  the  sanction  or  protection 
of  any  law,  they  become  money  :  usage, 
and  not  the  state,  has  coined  them.  Still 
2A  2 
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any  one  may  refuse  to  receive  them,  and 
the  extent  of  their  circulation  depends 
upon  the  credit  of  the  issuer.  Let  a  whis- 
per be  heard  against  his  solvency,  and  in 
a  single  day  all  his  notes  may  be  returned 
to  him  for  immediate  payment  in  the  cur- 
rency of  the  state. 

The  circumstances  which  occasion  a 
^  large  circulation  of  both  these  kinds  of 
paper-money  in  a  country,  are  the  con- 
venience of  such  a  circulation  and  the 
difficulty  of  obtaining  a  sufficient  coinage 
for  effecting  the  various  purposes  for 
which  money  is  used.  The  demand  for 
money  is  continually  increasing  in  pro- 
portion to  the  increase  of  commodities  in 
quantity  and  value :  and  in  a  rapidly  im- 
proving country  no  coinage  can  keep  pace 
with  such  an  increase.  When  paper- 
money  is  issued  it  does  not  supersede 
gold  and  silver,  but  is  used  concurrently 
with  them.  Its  denominations  of  value 
are  the  same  as  those  of  the  coins ;  and  if 
it  be  a  properly  regulated  currency,  its 
value  will  also  be  precisely  the  same  as 
that  of  the  coins  of  a  like  denomination. 
A  hundred  pound  note  should  be  of  pre- 
cisely the  same  value  as  a  hundred  sove- 
reigns. But  how  is  this  equality  of  value 
to  be  maintained  between  two  descriptions 
of  money  differing  so  materially  in  cha- 
racter ?  Gold  and  silver,  as  already  ex- 
plained, have  a  known  value  as  articles  of 
commerce,  and  their  real  value  depends 
upon  the  quantity  of  labour  required 
for  their  production.  If  this  continue 
unchanged  for  many  years,  their  ex- 
changeable value  may  still  be  liable  to 
fluctuation  by  reason  of  varying  propor- 
tions between  supply  and  demand.  The 
supply  of  them  may  be  the  same  with  an 
increased  demand :  or  the  demand  may 
remain  the  same  and  the  supply  be  either 
increased  or  diminished.  But  paper  has 
scarcely  any  real  value  when  used  as 
money ;  the  labour  expended  upon  it 
compared  with  its  denomination  of  value 
is  merely  nominal :  and  its  value,  sup- 
posing its  credit  to  be  good,  must  there- 
fore depend  entirely  upon  the  proportion 
which  the  quantity  issued  bears  to  the 
requirements  of  commerce.  If  less  be 
issued  than  there  is  a  demand  for,  its 
value  will  rise ;  if  it  be  issued  in  excess, 
its  value  will  be  depreciated.    So  strong 


is  the  operation  of  this  principle,  that  pro- 
missory notes,  which  are  a  legal  tender, 
may  even  be  raised  above  the  value  of 
p)Id,  though  inconvertible  into  specie, 
if  their  amount  be  sufficiently  limited. 
This  result  vras  actually  produced,  af^er 
the  suspension  of  specie  payments  in 
1797;  when,  so  far  from  being  depre- 
ciated in  value,  bank-notes  bore  a  preminm 
over  gold,  until  they  were  issued  in  excess 
and  fell  to  a  discount  It  is  evident,  there- 
fore, that  the  value  of  paper-money  is 
independent  of  convertibility.  If  con- 
vertible, but  issued  in  excess,  its  value 
will  be  depreciated  ;  if  inconvertible, 
but  limited  in  amount,  its  value  will  be 
sustained.  And  further,  if  government 
paper  and  local  notes  be  concurrently  in 
circulation,  and  if  either  be  issned  in 
excess,  the  value  of  both  will  be  depre- 
ciated, because  the  ag^gate  quantity 
of  paper-money  will  be  increased  beyond 
the  demand  for  it. 

The  mode  of  regulating  the  issue  of 
paper-money  so  as  to  sustain  its  value  aud 
to  prevent  it  firom  fluctuation,  is  one  of 
those  difficult  problems  which  have  per- 
plexed theorists  and  statesmen,  and  still 
remain  to  be  completely  elucidated  by 
experience;  but  the  principles  upon  which 
any  sound  system  of  paper-currency  must 
be  founded  are  now  agreed  upon  by  the 
best  authorities. 

Let  it  be  supposed  that  no  paper-money 
is  in  circulation  but  government  notes, 
inconvertible  into  specie,  and  that  it  is 
the  desire  of  government  to  maintain 
them  at  the  same  value  as  the  gold  and 
silver  coinage.  By  what  principle  could 
the  issue  be  regulated  so  as  to  effect  this 
object  ?  Gold  and  silver  maintain  a  rea- 
sonable steadiness  of  price,  as  they  are 
possessed  of  a  real  value,  and  being  in 
demand  all  over  the  world,  are  distri- 
buted in  quantities  proportioned  to  tbe 
wants  of  each  country.  Without  any  stan- 
dard price  being  fixed  by  the  state,  their 
value  will,  therefore,  be  self-regitiated ; 
but  paper-money,  not  being  possessed  ot 
any  real  value,  has  no  element  of  stability 
in  itself,  and  unless  its  issue  be  adjusted 
with  the  utmost  nicety,  its  value  will  be 
constantiy  fluctuating.  As  the  object  tc 
be  secured  is  an  equality  of  value  be- 
tween the  precious  metals  and  paper 


MONEY. 


[357] 


MONEY. 


money,  and  as  the  former  have  au  ele- 
ment of  stability  which  is  wanting  in  the 
latter,  it  is  clear  that  paper-money  must 
be  made,  in  some  manner,  to  conform  to 
the  value  of  the  precious  metals.  Now 
this  can  only  be  accomplished  by  making 
paper-money  convertible  into  gold  or 
silver,  whenever  its  holders  demand  sach 
a  conversion.  To  regulate  the  issues  of 
inconvertible  paper  is  like  filling  a  vessel 
with  water,  in  the  dark,  and  without  a 
.  measure :  it  is  by  the  overflow  only,  that 
the  vessel  is  known  to  be  full ;  while  a 
convertible  paper,  under  proper  regula- 
tion, adjusts  Itself  to  the  standard  of  the 
precious  metals. 

If  convertibility  be  desirable  when 
there  is  no  other  pi^er  in  circulation  but 
that  issued  by  government,  it  is  indis- 
pensable when  promissory  notes  are  per- 
mitted to  be  issued  by  other  parties ;  for, 
in  that  case,  it  is  necessary  to  guard 
against  an  excessive  issue  of  both  descrip- 
tions of  paper;  and  when  government 
paper  is  convertible,  other  issues  of  paper 
will  in  some  degree  conform  to  its  stand- 
ard, as  it,  in  its  turn,  conforms  to  that  of 
the  precious  metals. 

The  manner  in  which  convertibility 
restrains  the  over-issue  of  notes  may  be 
thus  explained.  If  too  much  money  be 
in  circulation,  its  value  is  depressed,  and 
the  prices  of  commodities  relatively  raised. 
It  thus  becomes  more  profitable  to  export 
money  than  commodities  in  payment  of 
the  price  of  imports;  but  paper-money 
not  being  current  abroad,  gold  or  silver 
U  taken,  and  whenever  this  occurs,  the 
exchanges  are  said  to  be  unfkvourable.  If 
a  state  bank  issuing  notes  be  required  to 
give  gold  or  silver  in  exchange  for  them, 
it  must  be  constantly  possessed  of  a  large 
store  of  the  standard  metal.  If  it  be  the 
sole  or  chief  bank  of  issue,  it  will  be  the 
principal  depository  of  bullion  in  the 
oountrjr ;  and  thus  any  drain  caused  by 
anfavonrable  exchanges  will  be  first  and 
chiefly  felt  by  it.  Persons  wishing  to 
export  bullion  will  demand  it  of  the  bank 
in  exchange  for  notes.  In  this  way  the 
bmk  is  apprised  of  the  state  of  the 
foreign  exchanges,  and  learns  that  money 
is  too  abundant ;  while  it  has  the  power 
of  immediately  contracting  its  circulation 
by  means  of  this  very  demand  for  bullion. 


It  has  merely  to  lock  up  those  notes 
which  it  has  received  back  in  exchange 
for  bullion,  and  every  exportation  of  its 
bullion  eflfects  a  proportionate  contraction 
of  the  currency  and  restores  the  ex- 
changes to  a  healthy  state,  by  adjusting 
the  quantity  of  money  to  the  requirements 
of  conmnerce.  This  is  a  simple  mode  of 
regulating  the  circulation  of  a  country, 
and  if  all  the  paper-money  were  issued  by 
one  body  only,  it  could  not  £iil  to  be  efiec- 
tuaL  So  fiir  as  the  principle  has  been  tested 
in  England  it  has  been  successful ;  but  its 
operation  has  been  interfered  with  by  the 
competing  issues  of  many  independent 
banks,  and  by  the  admixture  of  banking 
business  with  the  issue  of  notes,  in  the 
bank  itself.  Both  these  causes  of  dis- 
turbance have  been  partially  provided 
against  b]f  the  recent  Bank  Charter  Act 
(7  &  8  Vict  s.  32),  and  the  experience 
of  a  few  years  will  show  if  there  be  any 
imperefction  in  the  principle,  that  the 
paper-circulation  of  the  country  must  be 
regulated  by  the  foreign  exchanges. 

Any  further  reference  to  the  particular 
laws  and  practice  by  which  the  circula- 
tion of  this  country  is  regulated,  in  con- 
nection with  a  complicated  system  of 
banking,  will  be  unnecessary  for  the  ex- 

Elanation  of  principles,  and  these  matters 
ave  already  been  treated  under  another 
head.  [Bank.]  But  we  cannot  quit  the 
subject  of  convertibility  without  advert- 
ing to  a  point  of  great  importance.  In 
order  to  regulate  the  issues  of  paper  with 
reference  to  the  exchanges,  it  is  by  no 
means  necessary  that  gold  or  silver  coins 
should  be  given  by  £e  issuing  body  in 
exchange  for  its  own  notes.  Uncoined 
bullion  would  serve  the  purpose  equally 
well,  and  would  occasion  a  considerable 
economy  in  the  coinage.  It  would  be 
sufficient,  therefore,  to  require  the  bank, 
or  other  issuing  body,  to  give  bullion  in 
exchange  for  its  notes,  at  the  standard 
price,  whenever  a  certain  amount  should 
be  demanded.  There  can  be  no  object 
in  giving  facilities  to  every  person  who 
possesses  a  5L  note,  to  exchange  it  for 
gold,  and  much  mischief  is  caused  by 
such  facilities,  in  times  of  panic ;  while, 
on  the  other  hand,  no  impediment  would 
be  offered  to  the  great  operations  of  com- 
merce by  raising  the  minimum  quantity 
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ci  bullion  to  be  demanded.  By  this 
ftmuigement  wbenerer  notes  fell  below  the 
Y^ae  of  bullion,  tbej  would  be  brought 
in  exchange  for  it,  until  the  prices  of 
bcvtb  were  agun  equalized ;  and  if  by  any 
uiidae  limitation  of  issue,  the  value  of 
nme^  should  be  raised  abore  that  of  bul- 
liiiii,  the  bank  should  be  obliged  to  give 
\p>  notes  in  exchange  for  bullion.  In  this 
mauner  the  circulation  would  be  enlarged 
and  the  equilibrium  between  gold  and 
PA  per  restored.  This  excellent  system  was 
|>n -posed  by  the  late  Mr.  Hicardo  in  his 
abli^  pamphlet  entitled  •  Proposals  for  an 
F>oiii>mical  and  Safe  Currency,'  and  was 
carried  into  effect,  for  a  short  period,  on 
the  resumption  of  cBsh-pa3rments,  in  1819, 
but  was  succeeded  by  the  present  plan  of 
coitTertibility  into  gold  coin,  which  is 
more  costly  and  less  secure  in  its  opera- 
tjoti. 

I II  regard  to  the  issue  of  paper-money 
th^re  are  two  antagonist  theories,  which 
Tt'inam  to  be  noticed,  although  it  will  be 
ittt possible  to  enter  fully  into  the  arsu- 
mt'ttte  by  which  each  is  supported.  By 
cmv  it  is  proposed  that  all  paper-money 
should,  like  gold  and^silyer,  be  coined 
b)  the  state  aJone,  in  order  that  its  issue 
tnuy  be  properly  regulated  and  its  con- 
▼ertibility  secured.  By  the  other  it  b 
msiniained  that  the  issue  of  paper-money 
sHtmM  be  open  to  all  persons  without 
rvAtriction,  like  the  drawing  of  bills  of 
ex<  hange,  except  in  so  far  as  securities 
m&y  lie  necessary  for  the  solvency  of  the 
ksufiTs.  In  this  country  neither  of  these 
principles  has  been  adopted  singly,  but 
Che  circulation  has  been  found^  upon 
tbf  union  of  them  both.  It  has,  however, 
been  the  policy  of  the  p;overnment  gra- 
dually to  contract  the  issues  of  private 
haiiks,  and  to  replace  them  by  the  notes 
of  the  Bank  of  England,  which,  for  the 
purposes  of  issue,  now  stands  in  the  posi- 
tion of  the  government  itself. 

I  ti  considering  the  relative  merits  of  a 
^y^'tciQ  of  government  issues  and  of  free 
oc>ukp«tition  amongst  issuing  bodies,  there 
ari^  three  main  questions  to  be  considered 
—  1st,  the  profits  arising  from  the  issue 
of  notes;  2ndly,  the  solvency  of  the 
isEut-rs ;  3rdiy,  the  convertibility  of  the 
lotei   and  tlie   securities  against   over- 

iue.     If  the  two  first  questions  were 


the  sole  consideration,  it  wookl  bedi 
cult  to  oppose  the  daims  of  thoie  n 
insist  upon  the  right  of  free  iftoe. 

1.  The  profits  arising  frxm  the  am 
tion  of  paper  may  be  regarded  as  one  of 
many  rorms  in  which  profits  are  reall 
by  trade.  It  is  true  that  the  right  of  is^a 
money  has  ordinarily  been  claimed  i 
Toyti}  prerogative,  and  that  promiss 
notes  might  be  included  in  that  categ< 
If  such  a  claim  had  been  made  on 
first  introduction  of  piiper-money,  it  co 
undoubtedly,  have  l)een  supported 
the  analogy  which  paper-money  bear 
a  coinage ;  and  if  the  law  had  prcmoni 
in  fiivour  of  the  claim,  a  lucrative  pr 
gative  would  have  been  created,  ms 
of  a  profitable  branch  of  banking. 
no  such  claim  was  advanced:  the  issi 
notes  has  always  been  distinct  fron 
coinage  of  money ;  and  the  state  is 
no  more  entitled  to  the  profits  sr 
from  a  paper-cirenlation,  than  to  the 
fits  of  any  other  description  of  busim 
"  J.  The  solvency  of  the  issuers  of 
missory  notes  is  a  matter  which  ca 
provided  for  by  law.  There  are  km 
will  question  the  necessity  of  some 
rity,  when  mone^  is  permitted  to  be  i 
by  private  parties.  It  is,  indeed, 
tendied  by  some  that  a  promissory  n 
like  a  bill  of  exchange — that  it  repn 
capital  and  securities,  and  that, 
representative  character,  it  is  circi 
instead  of  money,  upon  the  credit  i 
issuer,  and  upon  the  responsibility  of 
who  accept  it  But  there  is  an  ess 
diflference  between  a  promiasory  no^ 
a  bill  of  exchange.  The  one  is  i 
and  discharges  a  debt ;  the  other  1e 
debt  ontstanding  until  tiie  bill  be 
due  and  is  paid.  Again,  a  note 
from  hand  to  hand  upon  the  sole  cr 
the  issuer ;  a  bill  of  exchange  pas: 
only  npon  the  credit  of  the  accept 
also  upon  the  credit  and  respoof 
of  eacn  endorser.  A  bill  is  cirt 
amongst  merehants  precisely  as  ci 
given  to  persons  of  known  sol'venc 
a  promissory  note,  whatever  may 
solvency  of  its  issuer,  if  received 
is  received  as  money,  and  is  a  fin 
charge  of  a  debt  It  is  obirioQ^] 
therefore,  that  when  the  state  per 
important  a  privilege  to  be  exerc: 
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that  of  the  issue  of  money,  it  should  at 
the  same  time  provide  securities  against 
its  ahiLse.  Such  securities  cannot  be  en- 
forced without  interfering,  in  some  mea- 
san^  with  an  unrestricted  freedom  of 
Issue,  but  they  are  essential  to  the  public 
saff  ty,  and  should  on  no  account  be  ne- 
glected. 

3.  But  the  solvency  of  the  issuers  of 
notes  concerns  those  parties  only,  who 
may  happen  to  hold  the  notes  of  a  parti- 
cular bank :  it  does  not  affect  the  whole 
country.  If  a  bank  fail,  its  creditors  suffer 
like  the  creditors  of  any  other  bankrupt 
firm ;  but  the  general  business  of  the 
country  is  not  disturbed  by  its  failure. 
On  the  other  hand,  however,  the  regula- 
tion of  its  issues  has  an  influence  upon  the 
entire  trade  of  the  country.  However 
effectual  may  be  the  securities  against  the 
inirolvency  of  private  banks— however 
complete  the  protection  of  the  individual 
holders  of  their  notes — the  public  inter- 
ests are  still  in  neeil  of  protection  against 
the  consequences  of  an  ill-regulated  cur- 
rency. The  securities  against  insolvency 
and  the  securities  against  over-issue  are 
eiitir^'ly  distinct :  the  former  may  be  com- 
plete ;  the  latter  may,  at  the  same  time,  be 
inoperative.  The  mode  of  sustaining  the 
value  of  paper-money  on  a  par  with  the 
precious  metals  has  already  been  ex- 
plained- It  is  only  by  means  of  converti- 
l^ility  and  by  a  reference  to  tbe  foreign 
exchanges,  that  the  issues  of  paper  can 
be  adjusted  to  the  wants  of  the  country ; 
and  this  principle  is  incompatible  with 
an  unrestricted  issue  of  paper  by  private 
banks. 

If  no  control  be  exercised  by  govern- 
ment or  by  some  central  body,  over  the 
issues  of  private  banks,  notes  will  be  cir- 
culated, not  according  to  any  tixed  prin- 
ciple, nor  with  reference  to  the  ex- 
changes, but  to  promote  the  business  of 
hanking.  If  too  many  should  Ix;  in  cir- 
culation, the  action  of  the  foreign  ex- 
clianges  cannot  be  brought  to  bear  upon 
many  independent  banks  with  sufficient 
force  and  distinctness,  and  the  converti- 
bility of  all  the  paper-money  iu  the 
ccMiritry  is  consequentiy  endangered.  This 
i*i  the  danger  which  is  sought  to  be  averted 
by  restrictions  upon  the  issues  of  private 
banks,  aud  by  the  gradual  substitution  of 


the  notes  of  one  issuing  body  for  those  of 
many.  No  interference  with  the  business . 
of  banking  would  be  justifiable,  except  for 
the  protection  of  the  public  interests;  but 
the  evils  arising  from  the  suspension  of 
specie  payments  are  so  great,  tliat  every 
practicable  precaution  must  be  taken  to 
avert  it.  It  deranges  all  commercial 
transactions,  it  injures  public  credit,  dis- 
turbs prices,  and  suddenly  withdraws  the 
standard  of  value  by  which  all  existing 
obligations  and  all  future  bargains  are  to 
be  adjusted.  When  notes  are  issued  by 
one  body  only,  a  limitation  of  its  issues, 
as  already  noticed,  may  sustain  their 
value ;  but  when  many  independent  bodies 
are  issuing  notes,  during  a  period  of  in- 
convertibility, there  is  no  principle  at  work 
to  regulate  or  to  limit  their  issues,  and 
it  is  almost  certain  that  their  notes  will 
not  only  be  greatly  depreciated,  but  also 
will  be  liable  to  constant  tiuctuations  of 
value. 

There  are  some  political  reasoners  who 
have  ascribed  every  commercial  convul- 
sion to  an  ill-reg\dated  currency;  while 
others  deny  its  influence  upon  prices  and 
upon  the  general  arrangements  of  com- 
merce. The  opinions  of  both  these  par- 
ties are  probably  extreme,  and  their  facts 
somewhat  exaggerated ;  but  the  tem- 
perate view  taken  by  Mr.  S.  Jones  Loyd 
may  be  adopted  with  less  hesitation.  He 
says,  "  The  currency,  in  which  all  trans- 
actions are  adjusted,  has  the  same  refer- 
ence to  the  healthy  state  of  trade,  which 
the  atmosphere  in  which  we  all  live  has 
to  the  physical  constitution  of  our  bodies ; 
irregularities  and  disorders  may  arise 
from  a  variety  of  causes,  but  the  duration 
and  virulence  of  them  will  materially 
depend  upon  the  pure,  healthy,  and  well- 
regulated  condition  of  the  medium  in 
which  they  exist  A  well-managed  cur- 
rency Cimnot  prevent  the  occurrence  of 
periods  of  excitement  and  over- trading, 
nor  of  their  necessary  consequences — 
commercial  pressure  and  distress ;  but  it 
may  tend  very  powerfully  to  diminish  the 
frequency  of  their  return,  to  restrain  the 
sud<lenness  of  their  outbreak,  and  to  limit 
the  extent  of  their  mischief."  {Jiemarffs 
on  the  Management  of  the  Circulation^ 
184t).) 

As  yet  such  promissory  notes  only  have 
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been  spoken  of  as  are  payable  on  de- 
maud  :  but  a  few  remarks  may  be  added 
coDcemiii^  promissory  notes  and  bills  of 
excban^'c  pityabie  at  some  period  more  or 
less  disiaut  These  are  regarded  by  some 
as  pa{KT-monvy,  and  are  said  to  form  part 
of  the  jrencral  circulation;  but  the  essen- 
tial di>tiiii*ti<)ii  bctwivn  thtm  and  paper- 
moucy  has  In-en  more  than  once  noticed 
above.  Tliey  do  ni>t  di6«'har(:e  ol)lijra- 
tiuiis.  but  are  merely  written  engageni«.*nts 
to  discharge  them  at  a  future  period : 
they  are  one  of  the  many  forms  of  credit, 
and  as  such  are  used  as  substitutes  for 
money  ;  but  they  cannot  he  considered  a 
l*art  of  the  national  currency.  When 
transferred  from  one  hand  to  another  they 
do  not  pass  as  money,  bot  as  the  transfer 
of  a  debt,  of  which  the  payment  is  guaran- 
teed by  each  endorser  in  succession. 
It  is  true  tliat  tliey  are  among  tlie  most 
efficient  agents  for  economising  the  use 
of  money,  and  lliut  they  leave  the  circu- 
lating medium  more  free  for  other  pur- 
.|M)s<s,  in  which  payments  are  made  in 
notes  or  spi'cie.  If  this  were  not  the 
ca'<*'  the  circulation  of  notes  must  be 
almost  indefinitely  increased  in  order  to 
meet  the  various  demands  of  commerce ; 
but  this  economy  in  the  use  of  money 
makes  a  comparatively  small  circulation 
sufficient  It  is  this  circulation,  however, 
of  which  the  relative  scarcity  or  abun- 
dance affects  the  prices  of  commodities 
and  the  foreign  exchanges.  The  final 
settlement  of  a  bill  of  exchange  must  be 
adjusted  in  the  current  money  of  the 
country.  If  money  be  dear,  the  acceptor 
exchanges  more  goods  for  it  in  order  to 
meet  the  bill  when  it  becomes  due;  if 
money  be  relatively  cheap,  he  makes  a 
better  bargain ;  but  the  bill  of  exchange 
itself  is  no  more  money  than  the  gtxxis 
which  had  been  originally  purchased 
with  it  Every  bill  of  exchange  when 
first  drawn  and  accepted,  and  subse- 
quently endorsed,  represents,  at  each 
transfer,  a  dist  inct  commercial  transaction, 
of  which  the  bill  is  the  immediate  result. 
The  number  and  amount  of  bills  of  ex- 
change in  circulation  cannot,  therefore, 
be  added  to  the  currency  in  order  to  com- 
pare the  a«.^^rcgate  circulation  with  the 
agjrregate  amount  of  commodities ;  for 
those  commodities  which  are  exchanged 


by  means  of  bills  may  be  set  off  against 
value  of  other  commodities  rpprk«en 
by  the  bills,  while  the  notes  and  spc 
taken  together,  may  be  compared  with 
aggregate  of  other  transactions,  sdde<] 
the  balances  of  accounts  arising  oat 
the  final  settlement  of  bills  of  exchao 
It  is  undeniable  that  bills  of  exoha 
perform*  many  of  the  fanctioos  of  moo 
and  they  are  regarded  as  a  part  of 
circulation  by  some  high  authorities 
monetary  matters ;  hut  it  appears  to 
that  tlie  balance  of  reason  and  of  aot 
rity  inclines  to  the  other  side  and  assi 
to  bills  of  exchange  a  distinct  plact 
substitutes  for  correncv  instead  of 
clnding  them  as  part  of  the  currency  it< 
(See  the  Kvidence  upon  this  point  be 
the  Committee  on  Banks  of  Issue,  18-1 
A  similar  question  arises  in  refen 
to  the  monetary  character  to  be  assi^ 
to  banking  deposits:  are  they  currt 
or  not?  The  transfer  of  deposits  i 
debts  and  purchases  commodities ;  it 
forms  the  functions  of  money,  and  S4 
would  seem  to  be  a  part  of  the  curn 
and  to  have  an  infiuence  upon  prices 
upon  the  foreign  exchanges.  But  it 
not  be  contended  that  the  whole  ol 
deposits  are  currency,  for  a  large  poi 
of  them  is  invested  by  the  bankers  ; 
if  every  depositor  were  to  caU  fbi 
deposits  at  once,  they  could  not  Im.' 
Nor  can  the  miinvested  portion  be 
perly  called  money ;  it  is  a  form  of  c 
which,  like  bills  of  exchange,  econoi 
the  use  of  money  and  is  a  sub^titui 
it,  but  is  not  the  thing  itself.  It  be: 
close?  a  resemblance  to  corrency  th 
assign  to  it  a  distinct  character  is  a 
ter  of  some  difficulty ;  but  still  w 
disposed  to  class  all  portions  of  ba 
deposits  which  are  not  actually  hf 
the  bankers  in  notes  and  specie,  i 
same  category  with  bills  of  excl 
book-debts,  and  transfers  in  accoun 
these  are  modes  of  facilitating  tb 
change  of  commodities  by  a  r 
species  of  barter,  without  the  iDterv( 
of  any  circulating  medium.  Kach 
action  is  valued  in  the  current  m 
of  exchange,  and  final  settloTuv] 
accounts  are  adjusted  in  money  ;  tt 
estimated  value  of  the  transacunri 
caunot  be  reckoned  as  a  part  of  ti 


MONEY. 


[361  ] 


MONEY. 


culation,  for  if  it  were,  then  commodities 
themselves  would  be  money. 

An  ordinary  case  of  txirter  would  seem 
to  ofier  a  good  illustratiou  of  the  functions 
of  all  forms  of  credit  as  substitutes  for 
mofifv.    Suppose  a  merchant.  A,  to  have 
indigo  to  the  value  of  lOOo/.  to  sell,  and 
that  he  wishes  to  purchase  cotton  of  the 
same  value,  which  B  is  willing  to  give  in 
exchange  for  the  indigo.     The  transfer  is 
made  at  once  between  them:  the  trans- 
action is  complete  without  the  passing  of 
a  shilling,  for  the  indigo  performs  the 
functions  of  money.     But  can  the  indigo 
ou  that  account  be  reckoned  as  a  part  of 
the  circulating  medium  ?    Suppose  again, 
that  these  merchants,  at  the  time  of  the 
transfer,  each  drew  a  bill  for  1  ()(>(»/.  upon 
the  other  at  three  months,  which  each 
accepted.      These  bills  would  represent 
the  value  of  the  indigo  and  of  the  cotton  ; 
hut  no  more  money  would  pass  between 
them  until  these  bills  became  due,  than  if 
no  part  of  their  bargain  had  been  com- 
mitted to  j)aper.     When  the  bills  became 
due,  each  would  be  indebted  to  the  other 
to  the  same  amount,  and  might  write  off 
oue  debt  against  the  other ;  or  each  might 
trau^vfer  a  portion  of  his  bank-deposits  to 
the  other.     In  the  case  first  supposed,  no 
money  would  pass,  but  one  commodity 
would  be  taken  as  an  equivalent  for  the 
other.     In  the  second  case  the  credit  of 
vdch  parry  would  l)e  accepted  as  an  ecjui- 
valent  for   the  goods  without  the  inter- 
vention of  a  money  payment :  and  this 
credit  would  afterwards  be  exchanged  for 
another  form  of  credit,— a  bank-deposit. 
In  neither  case,  as  it  would  seem,  does  the 
transaction  involve  the  use  of  any  portion 
of  the  circulating  medium,  nor  call  any 
new  description  of  currency  into  existence,  i 

It  is  of  the  utmost  importance  to  form 
a  clear  opinion  as  to  the  distinction  be- 
twein  various  forms  of  credit  and  tlie  cir- 
culating medium  of  a  country ;  for  if  they 
be  confounded  one  with  another,  all  the 
established  theories  of  currency  are  put 
to  confusion.      All   hopes  of  regulating  | 
and  controlling  the  circulation  must  be  I 
abandoned,  for  its  variety  and  magnitude  ! 
Would  be  such  as  to  defy  the  operations 
of  the   government,   or  of  a   bank,   by  ! 
means    of    paper    issues,   which   would 
form  only  one  insignificant  portion  of  the  , 


aggregate  currency;  and  free  trade  in 
banking  and  free  trade  in  the  issue  of 
notes  must  be  recognised  as  the  only 
reasonable  principle  for  supplying  com- 
merce with  a  circulating  medium. 

We  have  now  adverted  to  the  main 
principles  involved  in  the  consideration  of 
the  character  and  functions  of  money. 
In  treating  of  a  subject  which  has  been 
so  fruitful  of  controversy,  we  have  been 
obliged  to  touch  lightly  upon  many  points 
which  to  deep  students  of  the  "  currency 
question"  may  seem  to  have  deserved 
more  consideration.  To  examine  them 
fully  would  add  volumes  to  the  many 
which  have  already  been  published  upon 
that  subject ;  and  frequent  allusions  to  the 
opinions  of  others,  however  deserving  of 
attention,  would  give  a  controversial  cha- 
racter to  an  inquiry  after  truth.  We  have 
endeavoured  to  state,  as  concisely  as  we 
could,  the  opinions  we  have  formed,  to- 
gether with  the  grounds  upon  which  we 
have  formed  tliem  ;  and  those  who  agree 
witli  us  will  think  us  right,  while  they 
who  ditier  from  us  will  pronounce  us 
wrong.  Upon  currency  questions  unani- 
mity is  nowhere  to  be  found ;  but  the 
more  men  seek  after  truth  in  preference 
to  quarrelling  with  one  another,  the  more 
certainly  will  truth  be  found  at  last. 

(Harris,  Essat/  on  Money  and  Coins; 
Locke,  (Considerations  on  Raiidnq  the 
Value  of  Moneij  ;  Sir  W.  Petty,  rolilical 
Anatomif  of  Ireland;  Hume,  Eamj/  HI. 
(  Of  Monet/) ;  I>ord  Liverpool,  On  Coins  ; 
Adam  Smith,  Wealth  of  Aations,  \o\.  iv. 
and  Note  by  M'Culloch ;  Kicardo, 
Principles  of  Political  Economy,  c.  27  ; 
Proposals  for  a  Safe  and  Economical  Cut' 
rencif,  181G  ;  .Jacob,  Historiad  Enqniry 
into  the  Production  and  Consumption  of 
the  Precious  Metals  ;  TheGemini  Letters, 
8vo.,  1 844  ;  Observations  on  the  System  of 
Metallic  Currency  in  this  Country,  by 
W.  Hampson  Morrison  ;  Remarks  on  the 
Manaifement  of  the  Circulation  in  1839, 
lU'  Samuel  Jones  Loyd,  1640;  Reply 
thereto,  by  J.  K.  Smith,  President  of  the 
Manchester  Chamber  of  Commerce  ;  Ob- 
servatiom  on  the  Standard  of  Value,  by 
W.  Debonaire  Haggard,  IS4U;  ReJ/cctions 
on  the  recent  Pressure  of  the  Money  Mar- 
kctyhy  D.  Salomons,  1840;  Anstcers  to 
(Questions  *  What  Constitutes  Currency  f 
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^M  by  H.  C.  Carey,  1840 ;  Rqwri  (fthe 
Manchester  Chamber  of  Commerce^  Dec 
12th,  1839 ;  A  Letter  to  Thomas  Tooke, 
Esq.,  by  Col.  Torrens,  1840  ;  On  the 
Causes  of  the  Pressure  of  the  Money  Mar- 
ket, by  J.  W.  Gilbart.  1840 ;  The  Credit 
System  in  France^  Great  Britain,  and 
the  United  States,  by  H.  R.  Carey,  1838 ; 
Remarks  on  the  Expediency  of  Restricting 
the  Issue  cf  Promissory  ifotes  to  a  SinqU 
Issuing  Body,  by  Sir  W.  Clay,  Bart,  M.P., 
1844 ;  A  Treatise  on  Currency  and  Bank- 
tw7,byC.  Raguet,  1839;  Bullion  Report 
^  18 10 ;  Reports  of  Lords  and  Commons, 
1819;  On  the  Resumption  of  Cash  Pay- 
ments; Reports  on  the  Circulation  (f 
Notes  under  5/.  in  Scotland  and  Ireland, 
1826-27;  Bank  Charter  Report,  1832; 
Reports  on  Agricultural  Distress,  1833 
and  1836 ;  Reports  on  Banks  (f  Issue, 
1840  and  1841 ;  Debates  on  the  Resump- 
tion of  Cash  Payments,  1819 ;  and  on  the 
Bank  Charter  Jienewal  Bills,  1832  and 
1844;  Tooke,  History  rf  Prices,) 

MONARCHY,  from  the  Greek  fjborap- 
Xta,  a  vord  componnded  of  fiov,os,  *  alone,' 
and  the  element  a^x-^,  *  govern,'  and  sig- 
nifying the  '  government  of  a  sinf^le  per- 
son.' The  word  monarchy  is  properly 
applied  to  the  government  of  a  political 
conminnity  in  which  one  person  exercises 
the  sovereign  power.  [Sovereignty.] 
In  SQch  cases,  and  in  such  cases  alone, 
the  eovemment  is  properly  styled  a  mo- 
narchy. Examples  of  monarchy,  properly 
so  called,  are  afiforded  by  nearly  all  the 
Oriental  governments,  both  in  ancient 
and  modem  times,  by  the  governments 
of  France  and  Spain  in  the  last  century, 
and  by  the  existing  governments  of  Rus- 
sia, Austria,  Prussia,  and  the  several 
States  of  Italy. 

But  since  monarchs  have  in  many 
cases  borne  the  honorary  title  of  fiaaiXtis, 
rex,  re,  roi,  konig,  or  king,  and  since  per- 
sons so  styled  have,  in  many  states  not 
monarchical,  held  the  highest  rank  in 
the  government,  and  derived  that  rank 
by  inheritance,  governments  presided 
over  by  a  person  bearing  one  of  the  tiUes 
just  mentioned  have  usually  been  called 
monarchies. 

The  name  monarchy  is  however  incor- 
rectly applied  to  a  government,  unless 
the  king  (or  person  bearing  the  equiva- 


lent title)  possesses  the  entire  savereign 
power ;  as  was  the  case  with  the  king  of 
Persia  (whom  the  Greeks  called  *the 
peat  king,'  or  simply  'the  king*),  and 
m  more  recent  times  with  king  Louis 
XI  v.,  called  by  his  contemporaries  the 
Grand  Monarque, 

Now  a  king  does  not  necessarily  pos- 
sess the  entire  sovereign  power ;  in  other 
words,  he  is  not  necessarily  a  monarch. 
Thus  the  king  has  shared  the  sovereign 
power  either  with  a  class  of  nobles, 
as  in  the  early  Greek  States,  or  with 
a  popular  body,  as  .in  the  Roman 
kingdom,  in  the  feudal  kingdoms  of  the 
middle  ages,  and  in  modem  England, 
France,  Holland,  and  Belgium.  The 
appellation  of  monarch  properly  implies 
the  possession  of  the  entire  sovereign 
power  by  the  person  to  whom  it  is  afllGc- 
ed.  The  title  of  king,  on  the  other  hand, 
does  not  imply  that  the  king  possesses  the 
entire  sovereign  power.  In  a  state  where 
the  king  once  was  a  monarch,  the  kingly 
office  may  cease  to  confer  the  undivided 
sovereignty ;  and  it  may  even  dwindle  into 
complete  insignificance,  and  become  a 
merely  honorary  dignity,  as  was  the  case 
with  the  oLpxoov  ^<Ti\t^s  at  Athens,  and 
the  rex  sacrijficulus  at  Rome. 
•  In  Sparta  there  was  a  double  line  of 
hereditary  kings,  who  shared  the  sove- 
reign power  with  some  other  mi^istrates 
and  an  assembly  of  citizens.  The  go- 
vernment of  Sparta  has  usually  been 
termed  a  republic,  but  some  ancient  wri- 
ters have  called  it  monarchical,  on  ac- 
count of  its  kings ;  and  Polybius  applies 
the  same  epithet  to  the  Roman  republic, 
on  account  of  its  two  consuls.  {Philt^ 
logical  Museum,  vol.  ii.,  p.  49,  57.) 

States  which  were  at  one  time  govern- 
ed by  kings  possessing  the  entire  sove- 
reign power,  and  in  which  the  king  has 
sul^equently  been  compelled  to  share  the 
sovereign  power  with  a  popular  body, 
are  usually  styled  mixed  monarchies  or 
limited  monarchies.  These  expressions 
mean  that  the  person  invested  with'  the 
kingly  office,  having  once  been  a  mo- 
narch, is  so  no  longer;  and  they  may 
be  compared  with  a  class  of  expressions 
not  unfrequeut  in  the  Greek  poets,  by 
which  a  privative  epithet,  denying  a  por- 
tion of  the  essence  of  the  noun  to  whi<^ 
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it  is  prefixed,  is  employed  for  the  pur- 
pr >se  of  circumscribing  a  metaphor.  Thus 
^-E-schylus  (Sept  ad  Theb.  82)  calls  the 
dust  the  speechless  messenger  of  the  army ; 
and  Aristotle  in  his  Poetic  (c.  35)  speak- 
ing of  the  same  class  of  metaphors,  says 
that  the  shield  of  Mars  might  be  called 
his  trinelfss  cup.  (See  Blomfield's  Glos- 
sary on  ^sch.  Ag.  81.)  Still  lifcy  as  a 
term  in  painting,  is  analogous  to  limit- 
ed monarch y,  since  it  denotes  dead  ant- 
maU  ;  i.  e.  animals  which  were  alive,  but 
are  so  no  longer. 

GoTemments  are  divided  into  monar- 
chies and  rrpiihlics ;  and  therefore  all 
governments  which  are  not  monarchies 
are  republics.  As  we  have  already  stated, 
a  monarchy  is  a  government  in  which 
one  person  possesses  the  entire  sovereign 
power;  and  consequently  a  republic  is  a 
government  in  which  the  sovereign  power 
is  shared  between  several  persons.  [Ue- 
PUBMC.  j  The^e  definitions  of  monarchy 
and  rtpuhlic  however  do  not  agree  with 
existing  usage;  according  to  which,  the 
popular,  though  royal,  governments  of 
Knsland  and  France,  for  example,  are 
monarchies  (viz.  mired  or  limited  mo- 
narchies), not  republics. 

The  popular  usage  of  the  terms  in 
question,  to  which  we  have  adverted,  is 
mainly  owing  to  three  causes.  1.  Kings 
not  possessing  the  entire  sovereign  power 
have  in  many  cases  succeeded  kings  who 
did  possess  the  entire  sovereign  power ; 
in  other  words,  kings  not  monarchs  have 
in  many  cases  succeeded  kings  who  were 
monarchs.  2.  Hoth  in  royal  monarchies 
and  in  royal  republics,  the  crown  or  regal 
title  usually  descends  by  inheritance. 
3.  Kings  who  are  not  monarchs  enjoy  the 
royal  status  and  dignity,  as  Jmuch  as 
monarchs  properly  so  called  ;  they  inter- 
marry only  with  persons  of  monarchical 
or  royal  blood,  and  refuse  to  intermarry 
with  persons  of  an  infeiior  degrt-e. 

Governments  such  as  those  of  England 
and  France  are  included  by  popular 
usage,  together  with  republics,  in  the  term 
*  tr»'e '  or  *  constitutional  governments,*  as 
distinguished  from  pure  monarchies,  ab- 
solute monarchies,  or  despotisms. 

According  to  the  existing  phraseology 
therefore,  tiie  use  of  the  two  terms  in 
question  is  as  follows : — 


Monarchies  are  of  two  sorts,  viz.  Jirst, 
pure,  absolute,  or  unlimited  monarchies, 
that  is,  monarchic  properly  so  called ; 
and,  secondly^  limiteo,  mixed,  or  consti- 
tutional monarchies,  or  monarchies  im- 
properly so  called,  that  is,  republics 
presided  over  by  a  king,  or  kingly 
governments  where  the  king  is  not  sove- 
reign. 

Republics  are  states  in  which  several 
persons  share  the  sovereign  power,  and  in 
which  the  person  at  the  head  of  the  go- 
verning body  does  not  bear  the  title  of 
king.  Accordingly,  Holland  with  a  stadt- 
holder,  Venice  with  a  doge,  and  England 
with  a  protector,  are  called  republics,  not 
monarchies.  If  the  head  of  the  Venetian 
aristocracy  had  been  styled  king  instead 
of  doge,  and  if  his  office  had  descended 
by  inheritance  instead  of  Inking  conferred 
by  election,  Venice  would  have  been 
called  a  monarchy,  and  not  a  republic. 
The  only  exception  to  this  usiige  of 
which  we  are  aware,  occurs  in  the  case 
of  Sparta,  which  is  commonly  called  a 
republic  and  not  a  monarchy,  although 
it  had  hereditary  kings.  The  reason  of 
this  exception  probably  is,  that  there 
being  two  lines  of  kings  at  Sparta,  it  was 
thought  too  gross  an  inaccuracy  to  call 
its  government  monarchical,  though  its 
government  would  have  been  called  mo- 
narchical if  there  had  been  only  one  king, 
in  spite  of  the  narrow  powers  which  tliat 
king  might  have  possessed. 

The  comparative  advantiiges  of  a  po- 
pular or  republican  government  and  of 
a  monarchical  government  have  been 
stated,  with  greater  or  less  completeness 
and  candour,  by  many  writers.  The  best 
statement  of  the  advantages  of  monarchy 
(properly  so  called),  with  which  we  are 
acquainted,  is  in  Hobbes's  *  Leviathan,' 
part  ii.  c.  19. 

MONK,  MONACHISM,  MONAS- 
TERY. 

Afonachism,  as  the  term  implies,  pro- 
perly means  a  solitary  life;  but  we 
now  usually  understand  by  it  the  life  of 
persons  who  are  under  religious  vows, 
and  live  in  monasteries,  abbeys,  or  nun- 
neries. 

Alonasteries  (fju)va<rrfipia)  are  places  of 
residence  for  persons  who  have  devoted 
themselves  to  a  religious  life. 
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"^The  history  of  monasteries  and  nunne-  , 
ries  in  l^urope,  and  among  those  nations 
who  profess  Chnstiani^',  is  part  of  the  i 
hisiurj  of  Christianity,  and  a  very  import-  < 
aiit  p:irt  of  the  history  of  modern  Civili-  | 
Eatiuii.  The  ascetic  practices  of  some  of  ! 
the  **arly  Christians  were  probably  the 
origin  of  Monachism.  Many  persons  re-  | 
noujik-fil  all  Uie  pleasures  and  business  of  i 
lifff  ttini  abstained  from  marriage  and  all  < 
sexunl  connection,  and  sul>jectcd  them-  | 
selvt's  T'»  privation  and  sufferings,  with  a 
Tiew  iif  securing  eternal  happiness.  The 
fouu tiers  of  the  first  monastic  communi- 
li«4  Wi-re  prol)ably  E^ptian  Christians, 
ami^ng  whom  tlie  most  distinguished  was 
Paehoiiiius,  the  disciple  of  St  Antouius, 
who  himself  is  considered  to  be  the  founder 
of  ilie  monastic  or  solitary  life.  After 
the  fijiindation  of  the  Kg}-ptian  monaste- 
tivn,  tliey  extended  to  other  parts  of  the 
lioman  empire;  and  in  the  Eastern  church 
Ibey  fncanie  the  subject  of  legal  regnla- 
tioiif  by  a  constitution  of  Justinian  {Aor. 
5)^  uddressed  to  Epiphanius,  the  arch- 
hishnp  of  Constautiuuple  and  (ecumenic 
patriarch,  in  the  consulship  of  Belisarius, 
AJK  "i  !5.  By  these  enactments  no  monas- 
tery oinild  be  founded  except  the  ground 
wafi  first  consecrated  by  the  bishop  within 
whcisf  diocese  it  was,  who  was  required 
in  [Hit  up  a  cross  on  the  spot.  Persons 
wer^'  not  permitted  to  assume  the  monas- 
tic habit  till  after  a  three  years'  probation, 
and  I  he  abbots  {rryovfiti^oi)  were  required, 
during  this  time,  to  examine  well  into 
their  life,  conversation,  and  fitness  for  the 
moil  as lie  profession.  On  being  approved, 
the  oaiididates  assumed  the  dress  and  ton- 
Kiife.  Both  free  persons  and  slaves  were 
alike  admissible  into  monasteries,  and 
were  r-ceived  on  the  same  footing  in  all 
respee  I  s.  A  master  might  claim  and  take 
aiviiy  Ijis  slave  within  the  three  years,  if 
he  ecu  Id  prove  that  the  person  was  his 
sJaYe,  and  had  run  away  for  theft  or 
mnj  other  offence;  but  not  otherwise. 
Thtw  the  monasteries  became  places 
of  refuge  to  slaves  who  had  severe 
mastery  like  the  ancient  temples.  The 
law  ohiained  that  the  monks  should  eat 
logeth*  r.  and  should  all  sleep  in  a  com- 
mon dormitory,  each  in  his  own  bed: 
^  an  exception  was  made  in  favour  of 
called  aoachorets  and  hesachasts 


(hmxt^fffiral  ical  lurux'frral)^  vho  led  t 
contemplative  life  in  perfection  (such  is 
the  phrase),  and  were  allowed  to  have 
separate  cells.  It  seems  that  a  man  coald 
leave  his  monastery  and  enter  the  world 
again,  though  it  was  considered  sinful ; 
but  as  all  the  property  which  he  had  not 
disposed  of  before  entering  the  monastenr 
(subject  to  some  provisions  for  his  mie 
or  children,  if  he  had  any)  became  the 
property  of  the  monastery  on  his  entering 
it,  if  he  choose  to  leave  it,  he  could  not 
take  with  him  or  recover  any  part  of  bii 
property.  Celibacy  and  chastity  were 
required  of  the  monks,  though  at  thij 
time  marriage  was  permitted  to  certaii 
clerical  persons,  as  singers  and  readers 
Further  regulations  on  the  life  of  monb 
and  nuns  are  contained  in  the  134t] 
Novel.  A  monk  was  prohibited  fron 
entering  a  female  monastery  (for  on 
word  only  is  used  in  the«e  laws  for  mal 
and  female  convents),  and  a  nun  was  pre 
bibited  from  entering  a  male  monastery 
under  any  pretext  whatever.  Other  n 
gulations  to  the  same  general  effect  < 
ensuring  chastity  and  the  due  observan« 
of  all  monastic  duties  are  prescribed  b 
the  legislator. 

The  institution  of  monachism  had  a 
rived  at  a  state  of  great  corruption  ba 
in  the  Eastern  and  the  Western  churchi 
when  St.  Benedict  arose  to  reform  it, 
the  latter,  in  the  earlier  part  of  the  six 
century.  It  does  not  appear,  howev* 
that  Iknedict,  in  drawing  up  what 
called  his  Regula  Monachorum,  or  Ku 
had  any  intention  of  founding  a  n 
order  of  monks ;  he  writes  as  if  he  ' 
signed  it  for  the  use  of  all  the  monasteT 
then  existing.  In  point  of  fact,  from 
year  530,  or  532,  according  to  oth< 
when  he  established  his  first  monasti 
at  Monte  Casino,  till  after  the  commen 
meut  of  the  thirteenth  century,  wl 
the  new  mendicant  orders  made  tl 
appearance,  the  principal  monasteries  1 
were  founded  throughout  Europe  wen 
the  Benedictine  order.  The  Carthusi; 
Ci'^Tercians,  Grandimontenses,  Prspm 
stratenses,  Cluniac*.  &c.,  were  all  onb 
many  varieties  of  Benedictines.  The 
novations  introduced  by  Benedict  "« 
longest  in  penetrating  to  the  more  ren 
comers  of  Christendom ;  and  periiapd 
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no  other  part  of  Europe  were  they  so  long 
in  l)eing  generally  received  as  in  the  Bri- 
tish Islands.  Bede  and  others  denominate 
the  system  which  prevailed  among  the 
British  monks  before  the  arrival  of  St. 
Augnstin  in  597,  the  apostolic  discipline ; 
but  it  was  probably  merely  the  antient 
rule  of  Pachomius, "^one  of  the  Egyptian 
disciples  of  St.  Autonius.  It  is  even  dis- 
puted whether  St.  Augnstin  brought  over 
with  him  the  rule  of  St.  Benedict ;  and  at 
all  events  it  is  tolerably  clear  that  that 
rule  was  not  universally  established  in  the 
JBriri5h  churches  till  its  observance  was 
enforced  by  St.  Dunstan  and  his  friend 
Oswald,  in  the  reign  of  Edgar,  after  the 
middle  of  the  tenth  century. 

In  the  earliest  age  of  the  monastic  sys- 
tem, the  monks  were  left  at  liberty  as  to 
many  things  which  were  afterwards  re- 
gulated. St.  Athanasius,  in  one  of  his 
epistles,  speaks  of  bishops  that  fast,  and 
monks  that  eat  and  drink ;  bishops  that 
drink  no  wine,  and  monks  that  do; 
bishops  that  are  not  married,  and  many 
monLs  that  are  the  fathers  of  children. 
Originally  too,  monks  were  all  laymen ; 
and,  although  it  gradually  became  more 
and  more  the  common  practice  for  them 
to  take  holy  orders,  it  was  not  till  the  year 
1311  that  it  was  made  obligatory  upon 
them  to  do  so  by  Pope  Clement  V.  Nor 
was  any  vow  of  celibacy  or  any  other 
particular  vow  formally  taken  by  the 
earliest  monks  on  their  admission.  It 
appears  even  that  it  was  not  unusual  for 
persons  ^o  embrace  the  monastic  life  with 
the  intention  of  only  continuing  monks 
for  a  few  years,  and  for  those  who  had 
spent  some  time  in  a  monastery  actually 
to  return  to  the  world.  We  have  just 
seen  how  the  practice  as  to  some  of  these 
points  was  at  length  regulated  by  the  Im- 
perial legislation. 

The  word  nun,  in  Greek  Noi/ls,  in 
Latin  ^'onna^  is  said  to  be  of  Egyptian 
origin,  and  to  signify  a  virgin.  Another 
account  is,  that  the  original  meaning  of 
the  Lcatin  nonna,  nonnancL,  or  noimanis, 
was  a  penitent  The  Italians  still  use 
Tujfino  and  nonva  for  a  grandfather  and 
gT^andmother.  Cyprian  and  TertuUian, 
in  the  latter  part  of  the  third  century, 
make  mention  of  virgins  dedicating  them- 
selves to  Christ    Some  of  these  ecclesi- 


astical or  canonical  virgins,  as  they  were 
called,  appear  already  to  have  formed 
themselves  into  communities,  similar  to 
those  of  the  monks  :  but  others  continued 
to  reside  in  their  fathers*  houses.  The 
progress  of  female  monachism  however, 
from  the  rudeness  and  laxity  of  the  first 
form  of  the  institution,  to  the  strict  regu- 
lation which  characterized  its  maturity, 
moved  on  side  by  side  with  that  of  male 
monachism. 

Monasteries  are  called  by  the  Greek 
fathers  not  only  MoyeKTrr^pia  and  Movau 
but  also  sometimes  trffivuoj  that  is,  holy 
places  :  r|7oujU€i/€?a,  the  residences  of  the 
abbots,  styled  t^ovh4voi,  or  chiefs ;  ubdy^^ai, 
inclosures;  and  (ppoirria-T^pia^  places  of 
reflection  or  meditation,  tliat  being  one  of 
the  purposes  to  which  they  were  very 
early  applied.  For  a  general  account  of 
the  ditlerent  sorts  of  religious  houses,  and 
of  their  government,  and  the  habits  and 
other  peculiarities  of  the  principal  orders 
of  monks  and  nuns,  the  reader  is  referred 
to  the  works  mentioned  at  the  end  of  this 
article.  The  three  vows  of  Chastity, 
Poverty,  and  Obedience  are  taken  by  all 
monks  and  nuns  at  their  admission.  All, 
both  male  and  female,  likewise  receive 
the  tonsure,  like  all  the  ecclesiastics  of 
the  Komish  church.  In  all  tlie  orders  the 
candidate  for  admission  must  first  under- 
go a  novitiate,  which  varies  from  one  to 
three  years.  The  age  at  which  novices 
'may  make  profession  differs  in  different 
countries ;  but  the  rule  laid  down  by  the 
council  of  Trent  only  requires  that  the 
party,  whether  male  or  female,  should  be 
sixteen.  In  the  modern  constitution  of 
monachism,  the  vows  and  status  of  a  pro- 
fessed person,  as  indeed  of  all  ecclesi- 
astics, are  by  the  law  of  the  Roman 
church  for  life  and  indelible. 

The  greatest  revolution  by  which  the 
histor)'  of  monachism  has  been  marked 
since  the  establishment  of  the  rule  of 
St  Benedict,  was  the  rise,  in  the  begin- 
ning of  the  thirteenth  century,  of  the 
Mendicant  Friars. 

The  general  dissolution  of  monastic 
establishments  was  one  of  the  fii*st  conse- 
quences of  the  Reformation  in  our  own  and 
all  other  countries  that  separated  from 
the  Romish  church.  There  are  however 
a  few  Protestant  monastic  establishments 
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in  KMne  parti  of  Germany.  Eyen  in  loaie 
Roman  Catholic  countries,  especially  in 
Germany  and  France,  the  number  of 
these  estahlishmentt  has  been  greatly  re- 
duced within  the  present  century  and  the 
Utter  part  of  the  eighteenth  century, 
and  the  wealth  and  power  of  those 
that  still  exist  most  materially  curtailed. 
The  reform  of  the  German  monasteries 
was  b^un  by  the  Emperor  Joseph  II.: 
those  of  France  were  all  swept  away  at 
the  commencement  of  the  Revolution; 
but  some  of  them  were  set  up  again, 
though  with  diminished  splendour,  after 
the  restoration  of  the  Bourbons.  Since 
the  relaxation  of  the  penal  laws,  several 
Roman  Catholic  nunneries  have  been 
erected  in  England  and  Scotland,  as 
well  as  in  Ireland.  (As  to  the  present 
•tatutes  on  the  subject,  see  Law,  Criminal, 
p.  2U3  )  Monks  and  nuns  of  all  de- 
scriptions still  swarm  in  Ital^r,  and  in 
the  countries  of  South  America  lately 
subject  to  the  Spanish  and  Portuguese 
crowns:  in  Spain  and  Portugal  all  mo- 
nasterit^  have  been  suppressed  within 
these  few  years.  Even  m  modem  times 
we  still  hear  occasionally  of  the  institu- 
tion of  a  new  order  of  monks.  One,  called 
the  Congregation  of  the  Blessed  Virgin 
Mary,  was  established  by  the  late  Pope 
Leo  XII.  in  I8'J(3.  The  most  important 
new  order  of  monks,  founded  in  the  Ro- 
man Catholic  church  since  the  first  out- 
break of  the  Reformation,  is  that  of  th^ 
Jesuits. 

If  we  would  rightly  appreciate  all  the 
effects  of  monachism,  good  and  bad,  we 
roust  travel  through  the  history  of  eighteen 
centuries.  It  mui»t  be  admitted,  that  the 
institution  for  a  long  time  produced  some 
benefit.  In  the  prcbent  condition  of  Eu- 
rope the  strict  rules  of  monachism  are 
perhaps  purely  a  social  evil.  The  in- 
titution  is.  in  its  complete  form,  incon- 
sistent with  Protestantism.  But  whatever 
prejudice  there  may  be  against  monach- 
ism, there  appears  to  be  no  well  founded 
objection  to  persons  voluntarily  entering 
any  religious  societies  where  they  can 
live  in  quiet  and  retire  from  the  world, 
provided  they  may  quit  such  societies 
when  they  please.  But  if  such  societies 
should  ever  be  revived  in  Great  Britain 
to  any  extent,  it  will  be  necessary  to 


provide  for  their  visitatioo  in  ordef 
to  prevent  persons  betn^  detained  there 
against  their  will ;  and  it  will  be  neces- 
sary to  regulate  their  establishineDt  and 
administratioo  by  general  rules.  AH 
associations  of  individuals,  and  especially 
those  of  a  religious  character,  are  greedj 
of  aoQuirin^  property ;  and  fraud  will  U 
used  for  thu  purpose,  as  the  history  o1 
religious  societies  shows.  The  restrictioiii 
at  present  placed  oo  the  acquisition  o 
property  in  England  by  corporate  bodies 
are  toa  certain  extent  aBcfhl  and  necessary 
even  when  these  bodies  are  not  religiou 
or  ecclesiastical.  But  in  all  states  wher 
freedom  of  opinion  is  established,  an< 
religious  and  ecclesiastical  matters  ar 
regulated  by  the  same  power  whirl 
regulates  matters  not  religious  and  eccU 
siastical,  it  is  essential  to  the  conserratio 
of  true  political  liberty  to  keep  withi 
strict  limits  all  associations,  religious  ao 
ecclesiastical,  and  to  limit  their  aequisitio 
of  property.  In  those  countries  wbei 
monachism  still  retains  its  original  du 
racter,  the  institution  must  be  destroyc 
before  pc^tieal  liberty  [LibevtyJ  ca 
exist 

( Among  the  most  important  works  on  tl 
subject  ormonachism  are  the  following 
'  Nebndii  a  Mundelheim  Antiquariu 
Monasticum,*  fol.  Vien.,  1650  ;  *  Philip 
Bonanni  Ordinum  Religiosomm  Cat 
lopis,'  3  vols.  4to.,  Rom.  1706-8 ;  *•  Hi 
toire  des  Ordres  Monastic^ues  Religiet 
et  Militaires,'  par  le  Pere  Hippoly 
Hdlyot,'  Par.,  8  vols.  4to.,  17U.  aTc 
and  nov.  edit.  1792  ;  Crome's  *  Pragnu 
Geschichte  der  vomehmsten  Monchsc 
den,'  10  vols.  Leips.,  1774-83  ;    Tannei 

*  Notitia  Monastica,'  fol.  1 744  ;  Dugdal< 

•  Monasticon, '  new  edit,  by  Cay  ley  a: 
Ellis,  6  vols,  fol.,  1812-30;  Fosbrook 
'  British  Monachism,'  2  vols.  8vo.,  1 84 
See  also  Thomasin, '  Discipline  de  TF 
Use,'  torn,  i ;  Bingham's  '  Antiquities 
the  Christian  Church,'  book  viL  ;  a 
Gibbon's  *  Decline  and  Fall  of  the  Rom 
Empire,'  chap.  37.) 

Monk.  (From  the  Greek  m^i^x 
'Solitar}-,'  or  *one  who  k>ads  a  solita 
life,'  Afonachus,  in  church  Latin). 
England,  before  the  Reformation,  a  p 
son  who  *  entered  and  professed  in  n 
gion,'  as  the  phrase  was,  from  that  ti 
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"was  considered,  for  all  legal  purposes,  to 
be  dead.  Littleton  (§  200)  says,  "When 
a  man  entereth  into  religion  and  is  pro- 
fessed, he  is  dead  in  the  law,  and  his  son 
or  next  <»usin  (consauguineus)  inconti- 
nent shall  inherit  him,  as  well  as  though 
he  were  dead  indeed.  And  when  he  en- 
tereth into  religion,  he  may  make  his 
testament  and  his  executors ;  and  they 
may,  have  an  action  of  debt  due  to  him 
before  his  entry  into  religion,  or  any 
other  action  that  executors  may  have,  as 
if  he  were  dead  indeed.  And  if  that  he 
make  no  executors  when  he  entereth 
into  religion,  then  the  ordinary  may 
commit  the  administration  of  his  goods 
to  others,  as  if  he  were  dead  indeed." 
It  was  a  consequence  of  this  legal  notion 
of  a  civil  death,  that  if  a  lease  was  made 
to  a  man  for  the  life  of  another  person, 
and  this  other  person  professed  in  reli- 
gion, the  lease  determined ;  and  for  this 
reason  such  a  lease  was  always  made  for 
the  natural  life  of  any  person  on  the  con- 
tinuance of  whose  life  the  lease  was  to 
depend  ;  and  this  phraseology  is  still 
maintained  in  legal  instruments.  (Co. 
2,  Hep.  48.) 

All  Regulars,  that  is,  those  who  vowed 
obedience,  chastity,  and  poverty,  entered 
some  house  of  religion,  where  they  pro- 
fessed. Bare  admittance  into  such  a 
house  was  an  entry  into  religion  ;  but  the 
person  was  not  professed  till  the  year  of 
probation  was  expired,  and  he  had  taken 
the  liabit  of  his  order  and  made  the  vows 
alx)ve  mentioned. 

By  the  27  Hen.  VIIL  c.  28,  all  monas- 
teries, priories,  and  other  religious  houses 
of  moziks,  canons,  and  nuns,  of  whatever 
habit,  mle,  or  order,  not  having  lands, 
rents,  or  other  hereditaments  above  the 
value  of  200/.  per  annum,  and  all  their 
manors  and  lands,  were  given  to  the  king 
and  his  heirs  for  ever.  The  act  declared 
that  the  king  should  have  and  enjoy,  ac- 
cording to  the  act,  the  actual  and  real 
possession  of  such  religious  houses  as 
were  comprehended  within  it,  and  might 
give,  grant,  or  dispose  of  them  at  his  will 
and  pleasure,  to  the  honour  of  God  and 
the  wealth  of  the  realm.  The  act  of  the 
3 1  St  Henry  VIIL  c.  13,  wa«  still  more 
comprehensive.  By  the  1st  Ed.  VI.  c.  14 
(which  recites  the  37th  Henry  VIIL  c.  4), 


all  colleges,  free  chapels,  and  chantries* 
and  all  manors,  lands,  or  hereditaments 
belonging  to  them,  or  which  had  been 
given  or  assigned  to  the  finding  of  any 
priest,  or  of  any  anniversary  or  obit,  or 
any  light  or  lamp,  to  have  continuance 
for  ever,  were  given  to  the  king  and  his 
heirs  and  successors. 

It  should  be  observed  that  these  actg 
did  not  aifect  ecclesiastical  bodies  or  per- 
sons, simply  as  such ;  tliat  is,  they  did 
not  aflfect  the  secular  clergy,  such  as  arch- 
bishops, bishops,  deans  and  chapters,  pre- 
bendaries, archdeacons,  parsons,  and 
vicars ;  but  only  the  regular  clergy.  It 
was  decided  in  the  archbishop  of  Canter- 
bury's case  (Co.  2,  /?q»..48),  that  no  ec- 
clesiastical house,  unless  it  was  also  re- 
ligious, was  within  the  act  of  31  Henry 
Vlll.  These  acts  however  completely 
put  an  end  to  all  the  houses  of  regular 
clergy  within  the  realm  ;  and  on  the  oc- 
casion of  carrying  into  effect  the  statute 
of  Edward  VL,  a  great  many  grammar- 
schools  and  other  charities  which  did  not 
come  within  the  provisions  of  the  act 
were  also  suppressed.  "  This  act,'*  says 
Strype,  "was  soon  after  grossly  abused, 
as  the  act  in  the  former  king's  reign  for 
dissolving  religious  houses  was.  For 
though  tlie  public  good  was  pretended 
thereby  (and  intended  too,  I  hope)  yet 
private  men,  in  truth,  had  most  of  tlie 
benefit,  and  the  king  and  commonwealth, 
the  state  of  learning,  and  the  condition  of 
the  poor,  left  as  they  were  before  or 
worse."  (Strype's  Ecclesiastical  Memoirs, 
ii.  101-103,  423,  and  iii.  401,  where  there 
is  a  catalogue  of  King  Edward's  free 
grammar-schools,  which  were  endowed 
for  the  most  part  out  of  the  charity  lands 
given  to  the  king  by  the  said  act  for  this 
and  other  like  purposes.) 

The  existing  laws  against  members  of 
religious  orders  or  societies  of  the  Church 
of  Kome  are  stated  in  Law,  Criminal, 
p.  203. 

MONO'POLY,  from  the  Greek  mono- 
p6lia  {iAovoira)\la\  which  occurs  in  Aris- 
totle's iWi7?cA  (i.  11),  where  it  is  used 
simply  in  the  sense  of  a  man  buying  up 
the  whole  of  a  commodity  so  as  to  be  the 
sole  holder  of  it,  and  to  have  the  power 
of  selling  it  at  his  own  price.  When  the 
word    mouopolium .  was    used    by    Ti- 
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beriuB  in  addressing  the  Roman  senate 
(Suet,  Tib.y  c.  71  •,  he  thought  a»  a(M>IogT 
necessary  for  introducing  a  uew  word. 
The  word  however  soon  came  into  com- 
mon use.  The  term  monopoly,  which 
literally  signifies  nntjle  or  ttoie  nellingy  is 
used  in  a  constitution  of  Zeno  ( <  'od.,  iv. 
59)  in  the  sense  in  which  it  is  used  by 
Ari&totle,  and  in  the  sense  of  what  our 
law  understands  by  forestalling,  engross- 
ing, regrating ;  to  which  we  may  add 
combining  to  keep  up  prices.  [Fore- 
stalling.] Zeno  declares  that  no  per- 
son shall  exercise  a  monopoly  of  clothing, 
fish,  or  any  other  thing  adapted  for  food 
or  use.  He  gives  no  definition  of  mono- 
poly. The  term  however  must  be  ex- 
plained from  the  context,  from  which  it 
appears  to  signify  any  means  by  which  a 
person  gets  or  attempts  to  get  the  whole 
of  any  commodit}-  into  his  possession  for 
the  purpose  of  enhancing  the  price.  In 
the  same  Constitution  he  forbids  all  com- 
bination among  dealers  to  niise  the  prices 
of  any  commodity.  Zeno's  punishment 
Ibr  monopoly  was  confiscation  of  the 
goods  of  the  offender  and  perpetual 
exile. 

A  monopoly,  according  to  the  English 
law,  is  defined  by  Coke  (3  Inst.  181, 
c.  85,  *  Against  Monopolists,'  &c.)  to  be 
"an  institution  or  allowance  by  the  king, 
by  his  grant,  commission,  or  otherwise,  to 
any  person  or  persons,  bodies  politic  or 
corporate,  of  or  for  the  sole  buying,  sell- 
ing, making,  working  or  using  of  any 
thing,  whereby  any  person  or  persons, 
bodies  politic  or  corporate,  are  sought 
to  be  restrained  of  any  freedom  or  li- 
berty that  they  had  before,  or  hindered 
in  tiieir  lawful  trade."  In  Le  C  Vise  de 
Monopolies  ( 1 1  Co.,  8G,  b)  it  is  said  that 
every  monopoly  has  three  inseparable 
incidents — the  raising  of  the  price,  the 
deterioration  of  the  commodity,  and  the 
impoverishment  of  artificers  and  others. 
It  appears  that  these  inseparable  incidents 
were  considered  as  tests  by  which  a  grant 
savouring  of  monopoly  might  be  tried. 

Every  royal  grant  or  letters  patent 
tending  to  a  monopoly  as  thus  defined  and 
explained  was  void.  The  crown  however 
could  by  letters  patent  grant  and  create 
'^elusive  privileges  of  buying  and  selling 
•n  such  grant  was  of  general  use,  or 


when  the  grant  was  to  an  iBdividttsl  vhc 
had  introduced  into  the  country  innufthiu^ 
new  and  useful.  This  prerogative  of  tht 
crown  was  often  abused,  a!nd  by  nom 
more  than  by  Elizabeth,  who  grsntei 
many  patents  of  monopolies  for  the  por 
pose  of  raising  money.  As  an  instance  o 
i  this,  Elizabeth  had  panted  to  a  certaii 
person  tlie  sole  making,  importing,  an< 
selling  of  playing  cards,  which  grant  va 
declared  void  by  the  judges.  {Le  Cat 
de  MonopoUeH.) 

It  seems  then  that  the  word  monopol 
was  never  nsed  in  English  Uw,  exoej 
when  there  was  a  royal  grant  anthorisin 
some  one  or  more  persons  only  to  deal  i 
or  sell  a  certain  commodity  or  article. 

By  the  act  of  21  Jac.  L,  c  3,  all  m 
nopolies  and  all  commissions,  gram 
licences,  charters,  and  letters  patent 
any  person  or  body  politic  or  corporal 
of  or  for  the  sole  buying,  selling,  makin 
working,  or  nsing  of  anything,  or  of  ai 
other  monopolies,  &c.,  are  declared  cc 
trary  to  the  laws  of  the  realm  and  nttet 
void  and  of  none  efiect. 

By  the  sixth  section  of  the  samestati 
the  above  provisions  do  not  extend 
letters  patent  and  grants  of  privilc 
thereafter  to  be  granted  for  fourteen  -y  e, 
or  under,  of  the  sole  working  or  maki 
of  any  new  mannfacmre  to  the  true  a 
first  inventor  thereof,  which  others  at  i 
time  of  making  such  lettere  patent  % 
grants  shall  not  use,  so  as  also  such 
ters  patent  be  not  contrary  to  the  law. 
mischievous  to  the  statv,  or  generally 
convenient.  This  section  is  the  foui 
tion  of  the  present  law  as  to  patents 
inventions.    [Patekts.] 

Copyright  and  patents  are  now 
nerally  placed  among  monopolies  by  1 
writers,  but  not  corrtjctly.  The  ori^ 
le^al  sense  of  the  term  monopoly  has  ! 
already  explained  ;  and  the  power  r»t 
crown  to  grant  patents  is  now  lintitecl 
defined,  as  well  as  the  several  forma! 
to  be  observed  in  obtaining  them. 
patent  not  obtained  in  due  form  is  ^ 
and  the  term  monopoly,  as  abow« 
plained,  has  legally  ceased  to  exi&t. 

There  is  still  a  vulgar  and  oommtcr 
of  the  term  monopoly  which  is  hicro 
inasmuch  as  it  has  not  the  sense  ^ 
monopoly  had. 
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If  a  number  of  individuals  were  to 
unite  for  the  purpose  of  producing  any 
particular  article  or  commodity,  aud  if 
tliey  should  succeed  in  selling  such  ar- 
ticle very  extensively,  and  almost  solely, 
such  individuals  in  popular  language 
would  be  said  to  have  a  monopoly.  Now, 
as  these  individuals  have  no  advantages 
given  them  by  the  law  over  other  per- 
sons, it  is  clear  they  can  only  sell  more  of 
their  commodity  than  other  persons  by 
prttduciug  the  commodity  cheaper  and 
better.  Such  so-called  monopoly  then  is 
neither  the  old  legal  monopoly,  nor  does 
it  rest  on  any  legal  privilege.  There 
would  however  be  no  objection  to  calling 
it  a  monopoly  in  the  antient  sense  of  that 
term,  if  the  word  were  not  now  used  in  a 
bad  or  unfavourable  sense,  which  pro- 
bably dates  from  the  time  when  real 
monopolies  were  granted  by  the  crown, 
and  were  very  injurious  to  the  nation. 
Between  a  monopoly  as  it  once  existed, 
and  a  monopoly  as  it  is  now  vulgarly  un- 
derstood, there  is  this  difference— the 
former  was  only  derived  from  a  grant  of 
the  crown,  and  was  often  injurious  to  all 
persons  except  the  patentee ;  that  which 
IS  now  vulgarly  called  a  monopoly  is 
nothing  more  than  the  power  which  an 
individual  or  a  set  of  individuals  acquire, 
by  means  of  capital  and  skill,  of  ottering 
srjmething  to  every  body  cheaper  and  letter 
than  they  had  it  before,  and  it  is  therefore 
an  advantage  both  to  the  so-called  mono- 
pjjlijits  and  to  everybody  else.  The  abusive 
application  of  the  terra  at  present  is  found- 
ed on  the  jealousy  which  people  of  small 
capital  feel  towards  those  who  have  large 
capital  and  carry  on  a  successful  business. 

Ihe  case  of  a  number  of  persons  com- 
bining to  produce  and  sell,  or  to  buy  and 
Sill,  a  thing,  has  been  taken,  as  being  one 
^hich  is  the  most  striking  and  oppressive 
kind  of  monopoly,  in  the  vulgar  sense  of 
that  term.  An  individual  however  may, 
in  this  sense,  become  a  monopolist:  as  if 
a  man  should  buy  up  all  the  tallow  in 
Kussia,  and  so  make  candles  as  dear  as  he 
pleasetl,  or  rather  as  dear  as  he  could,  for 
his  price  must  be  limited  in  a  measure  by 
people's  ability  to  buy;  or  (to  take  a  case 
which  would  appear  a  still  greater  act  of 
itionopoly,  as  being  more  sensibly  felt)  as 
ii'  a  man  should  buy  all  the  corn  in  a 
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country,  and  so  make  bread  as  dear  as  he 
could.  Without  discussing  the  question 
as  to  the  advantages  and  disadvantages  to 
a  nation  of  this  kind  of  monopoly,  it  is 
enough  to  put  it  upon  those  who  disap- 
prove of  such  wholesale  buying,  to  say 
how  fcir,  and  to  what  amount,  they  will 
allow  a  man  to  use  his  capital  and  exer- 
cise his  commercial  skill ;  for  it  is  incum- 
bent on  those  who  would  deprive  a  man 
of  such  liberty  to  say  exactly  how  far 
such  liberty  should  go.*  Further,  if  such, 
persons  wish  to  be  exact  in  their  language, 
they  should  use  another  word  than  mo- 
nopoly, which  had  once  a  |  articular 
meaning,  as  above  explained,  and  signified 
a  different  thing  from  that  which  they  call 
a  monopoly.  And  if  they  will  apply  this 
word  monopoly  to  a  person  or  persons 
who,  by  industry  and  skill,  and  the  judi- 
cious employment  of  capital,  make  and 
sell  or  buy  and  sell  much  more  of  a  thing 
than  anybody  else,  they  should  consider 
whether — inasmuch  as  buying  and  selling 
are  free  to  all,  and  as  all  people  wish  to 
buy  as  cheap  as  they  can  and  as  good  as 
they  can — they  will  apply  this  word  in  an 
invidious  sense  to  any  person  or  persons 
who  can  only  command  customers  becaiLse 
the  customers  like  to  go  to  them,  or  be- 
cause the  customers  can  get  the  thing  no- 
where else,  owing  to  no  other  persons 
having  provided  themselves  with  the  com- 
modity for  sale. 

A  new  kind  of  monopoly,  as  it  would 
be  called  according  to  the  incorrect 
use  of  the  term  monopoly,  is  growing 
up  in  England.  The  Parliament  em- 
powers a  number  of  individuals  to 
make  railroads  from  one  place  to  ano- 
ther, and  for  that  purpose  to  take  what 
land  and  other  private  property  is 
required  for  the  purposes  of  the  rail- 
way. The  greater  cheapness  and  con- 
venience of  railway  carriage  put  an 
end  to  other  modes  of  conveyance  to  a  cer- 
tain extent;  but  only  because  the  railway 
travelling  is  cheaper  and  more  convenient. 
Still  it  is  possible  that  a  railway  company 
might  raise  prices  so  high,  after  they  had 
driven  all  other  competitors   from  the 

•  At  Athena  there  was  a  law  which  limited  tli«» 
amount  of  corn  that  a  man  could  buy.  (Lysiaa, 
Kark     TU)V     ffiT(yK<aX<ay.)      [Corn    Trade, 
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roads,  u  to  dq)rive  the  public  of  some  of 
the  flidvantages  of  railway  conveyance, 
thoogh  they  might  also  deprive  them- 
selves of  some  profit  For  it  is  not  easy 
to  revive  other  modes  of  conveyance  after 
they  have  been  disused,  and  nobody  would 
like  to  venture  on  the  attempt  to  revive 
them,  because  the  enterprise  might  fail 
by  the  company  again  lowering  their 
charges,  simply  to  destroy  competition, 
and  Uien  raismg  them  again.  Also,  when 
a  railway  between  two  places  is  esta- 
blished, ihe  Parliament,  as  a  general  rule, 
would  not  empower  another  association  to 
make  another  railroad  between  the  same 
two  places,  and  in  the  same  or  nearly  the 
same  line,  and  so  they  would  in  effect  have 
given  a  kind  of  monopoly  or  exclusive 
privilege  to  the  original  company.  These 
are  not  reasons  against  the  granting  of 
railway  privileges,  but  they  are  reasons 
for  the  legislature  regulating  the  conduct 
of  railway  companies  by  general  rules, 
whenever  the  public  interest  shall  require 
such  regulation. 

If  the  government  of  any  country  lay 
a  tax  on  any  imported  article,  such  a  tax 
creates  what  may  be  called  a  monopoly 
in  favour  of  those  who  produce  the  article 
at  home.  Such  tax  '*  raises  the  price, 
deteriorates  the  commodity,  and  im- 
poverishes artificers  and  others.*'  It  is 
not  however  a  monopoly  in  the  technical 
sense,  because  it  is  not  a  grant  from  the 
Crown,  but  is  imposed  by  a  law.  It  is  a 
great  deal  worse  however  for  the  com- 
munity than  a  real  monopoly,  for  a  real 
monopoly  is  illegal  and  may  be  got  rid 
of  by  le^  means. 

That  kind  of  monopoly  or  sole-selling 
or  dealing  which  is  given  by  the  law  of 
copyright,  and  by  patents,  is  in  effect  a 
kind  of  property  created  by  law  for  the 
benefit  of  an  author  or  inventor,  and  which 
he  could  not  efifectually  acquire  or  secure 
without  the  aid  of  the  law.  It  is  not 
however  a  monopoly  in  any  sense  in  whidi 
that  term  has  ever  been  used.  Whether 
it  is  profitable  or  injurious  to  the  com- 
munity is  a  question  that  concerns  legis- 
lation.    [COFTBIGHT.I 

MONT  DE  PIE'TE'  (  MONTE  DI 
PIETA\  in  Italian),  a  benevolent  insti- 
tution which  originated  in  Italy  in  the 
fifteenth  century,  the  object  of  which  was 


to  lend  money  to  necessitous  pe<n)le  at » 
moderate  interest  The  Jews,  who  were 
the  great  money-lenders  in  that  age,  ex- 
acted an  enormoas  interest,  and  as  much 
as  20/.  to  25/.  per  cent  The  papal  go- 
vernment and  other  Italian  governments 
established  a  kind  of  bank,  which  lent 
money  upon  pledges,  for  a  fixed  term,  at 
a  low  rate  of  interest,  intended  chiefly  to 
defray  the  unavoidable  expenses  of  the 
establishment ;  at  the  expiration  of  which 
term,  if  the  capital  lent  and  interest  were 
not  repaid,  the  pledges  were  sold,  and  the 
surplus  money,  after  paying  the  debt  in- 
curred, was  restored  to  the  owners.  In 
most  instances,  however,  the  term  might 
be  renewed  by  merely  paying  the  interest 
The  difference  between  these  establish- 
ments and  those  of  the  ordinary  pawn- 
brokers seems  to  have  been  that  they  were 
intended  mainly  for  the  benefit  of  the 
borrowers,  and  not  for  the  profit  of  the 
lenders,  and  that  every  reasonable  facility 
was  afforded  to  the  former.  The  admi- 
nistration of  the  Monte  di  Pietk  was 
therefbre  conducted  upon  economical 
and  strictly  equitable  principles,  and  it 
was  under  the  inspection  of  the  ^vem- 
ment  as  a  public  benevolent  institution. 
This  at  least  was  the  original  principle, 
although  it  may  occaaonally  have  been 
deviat^  fh>m  in  after-times,  in  conse- 
quence of  the  cupidity  or  necessities  of 
the  governments  themselves.  In  times 
when  capital  was  more  scarce  or  less  ge- 
nerally aiffhsed  than  it  is  now,  and  when 
loans  of  money  were  difficult  to  be  got, 
the  Monte  di  Pietk  was  a  most  useful  in- 
stitution. Leo  X.,  some  say  Paul  III., 
sanctioned  the  first  establishment  of  a 
Monte  di  Pie^  at  Rome,  which  was  under 
the  direction  of  a  society  of  wealthy  per- 
sons, who,  having  contributed  the  neces- 
sary fimds,  lent  upon  pledges  small  sums 
not  exceeding  thiity  Roman  scudi,  a  little 
more  than  six  pounds  sterling,  to  each 
person.  The  money  was  lent  for  a  term 
of  eighteen  months.  The  establishment 
was  under  the  inspection  of  the  treasurer 
of  the  Apostolic  Chamber.  Large  store- 
houses were  annexed  to  the  office,  which 
stood  in  the  district  della  Regola,  near  the 
banks  of  the  Tiber.  (Richard,  Descrip- 
ticn  de  V  ItalUj  vol.  v.)  Other  estab- 
lishments of  a  similar  nature  existed  at 
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Milan,  Florence,  Naples,  and  most  other 
towns  of  Italy.  That  of  Padna  is  one  of 
the  oldest  on  record,  having  been  estab- 
lished in  1491,  when  the  Jewish  banks, 
which  lent  at  usurions  interest,  were  shut 
up.  (Scardeoni,  De  AtUiquitate  Urbia 
Patavii.) 

This  institution  was  introduced  into 
other  countries,  especially  into  the  Ne- 
therlands, and  Monts  de  Pi6t6  were  es- 
tablished at  Brussels,  Antwerp,  Ghent, 
aiid  other  places.  In  Spain  there  were 
also  similar  establishments  at  Madrid  and 
some  other  large  towns,  but  in  no  country 
were  they  so  generally  spread  as  in  Italy, 
tlie  original  country  of  benevolent  insti- 
tutions during  the  middle  ages. 

When  the  French  under  conaparte  in- 
vaded Italy  in  1 796-7,  they  plundered  the 
^Monti  <U  PieA  of  Milan,  Modena,  Parma, 
and  most  other  towns.  At  Rome,  Pope 
Pius  VI.,  being  pressed  by  the  French  to 
pay  an  enormous  sum  for  war  oontribn- 
tioDs,  was  obliged  to  seize  upon  the  richer 
pledges  in  the  Monte  di  Piet^  for  the  re- 
payment of  which  he  gave  bonds;  but 
these  bonds  lost  all  value  in  the  subse- 
quent invasion  of  Rome  by  the  French  in 
1 798.  The  Monti  di  Pietk  have  been  re- 
established in  most  Italian  cities. 

The  Monti  Frumentarii,  in  several 
parts  of  Italy,  are  storehouses  of  com, 
which  is  lent  to  poor  cultivators  on  the 
same  principle  as  money  is  by  the  Monti 
di  Pietk. 

MORTGAGE.  A  general  notion  of 
a  mortgage  may  be  collected  from  the 
following  passage  in  Littleton  (§  332), 
who  treats  of  Mortgages,  as  then  in  use, 
under  the  general  head  of  estates  upon 
condition. 

**If  a  feofi&nent  be  made  upon  such 
condition,  that  if  the  feoffor  pay  to  the 
feoifee,  at  a  certain  day,  40/.  of  money, 
that  then  the  feotfor  may  re-enter,  &c.,— 
in  this  case  the  feoffee  is  called  tenant  in 
mortgage,  which  is  as  much  to  say,  in 
French,  as  mortgage ;  and  in  Latin,  mor- 
tnum  P€uiiunL  And  it  seemeth  that  the 
cau.se  why  it  is  oalled  mortgage  is,  for 
that  it  is  doubtful  whether  the  feoffor  will 
pay,  at  the  day  limited,  such  sum  or  not : 
and  if  he  doth  not  pay,  then  the  land, 
which  is  put  in  pledge  upon  condition  for 
the  payment  of  the  money,  Ie  taken  from 


him  for  ever,  and  so  dead  to  him,  upon 
condition,  &c.  And  if  he  doth  pay  the 
money,  then  the  pledge  is  dead  as  to  the 
tenant,"  &c. 

The  money  thus  agreed  to  be  paid  by 
the  feoffor  must  be  supposed  to  be  money 
borrowed  from  the  feoffee,  or  the  amount 
of  a  debt  due  from  the  feoffor  to  the  feof- 
fee,  though  Littleton  does  not  expressly 
say  so.  According  to  the  terms  of  this 
contract  if  the  feoffor,  or  the  feoffor's 
heir  did  not  pay  the  money  at  the  time 
appointed,  the  land  became  the  absolute 
property  of  the  feoffee. 

The  mortuum  vadium  of  Glanville 
(book  X.)  is  evidently  a  different  thing 
from  the  mortuum  vadium  of  Littleton, 
and  Glanville's  explanation  of  the  terra 
seems  more  applicable  to  his  mortuum 
vadium,  than  Littleton's  is  to  the  mort- 
gage which  he  descrilws.  ""When  an 
immovable  thing,*  says  Glanville,  "is 
put  into  pledge,  and  seisin  of  it  has  been 
delivered  to  the  creditor  for  a  definite 
term,  it  has  either  been  agreed  between 
the  creditor  and  debtor  that  the  proceeds 
and  rents  shall  in  the  meantime  reduce 
the  debt,  or  that  they  shall  in  no  measure 
be  so  applied.  The  former  agreement  is 
just  and  binding;  the  other  unjust  and 
dishonest,  and  is  that  called  a  mortgage, 
but  this  is  not  prohibited  by  the  king's 
court,  although  it  considers  such  a  pledge 
as  a  species  of  usury."  ^Beames*  7ra?w7.) 
Littleton  describes  me  old  and  strict 
law  of  mortgage ;  but  the  courts  of  equity 
gradually  introduced  such  modifications 
as  to  convert  a  mortgage  from  its  ancient 
simplicity  into  a  very  artificial  and  com- 
plicated arrangement.  A  mortgage  is  a 
contract,  and  therefore  requires  two  per- 
sons at  least,  one  of  whom  borrows  and 
the  other  lends  money.  The  borrower 
is  the  owner  of  land,  or  has  some  inte- 
rest in  land,  which  he  conveys  or 
transfers  as  a  security  to  the  lender  of  the 
money ;  the  borrower  is  called  the  mort- 
gagor, and  the  lender  is  called  the  mort- 
gagee. The  whole  transaction  is  proper- 
ly termed  a  mortgage ;  but  the  name  is 
sometimes  applied  simply  to  the  debt. 

The  mortgage  deed  varies  in  its  terms 

according  to  the  estate  or  interest  in  tlie 

lands  which  the  mortgagor  conveys  to 

the  mortgagee,  and  according  to  the  spe- 
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cial  afpeement  of  the  parties.  Bj  the 
execution  of  the  det^  the  estate  of  the 
mortgagor  in  the  lands  oaortgaged  it  con- 
ditionally transferred  to  the  mortgagee, 
hat  the  mortgagor's  estate  is  not  forfeited 
till  he  makes  default  in  payment  of  the 
money  borrowed  and  interest  at  the  time 
named  in  the  deed.  The  money  borrowed 
is  however  seldom  paid  at  the  time  agreed 
on,  the  consequence  of  which  is  that  the 
mortgagor's  estate  is  forfeited  by  his  not 
fulfilling  the  condition,  and  the  mortga- 
gee becomes  the  absolute  le^  owner  of 
the  land,  or  of  such  estate  m  it  as  was 
couTeyed  to  him.  He  can  then  bring  an 
action  of  ejectment  against  the  mortgagor, 
if  the  mortgagor  is  in  possession  of  the 
land,  without  giving  him  notice ;  and  he 
can  do  this  even  before  default  in  pay- 
ment, unless  it  is  agreed  by  the  mortgage- 
deed  that  the  mortgagor  shall  remain  in 
possession  till  he  makes  default,  and  a 
clause  to  this  effect  is  commonly  inserted 
in  the  deed. 

From  the  time  of  default  being  made, 
the  several  .interests  of  the  mortgagor  and 
the  mortgagee  in  the  land  must  be  con- 
sidered as  chietiy  belonging  to  the  juris- 
diction of  equity.  When  the  mortgagee, 
by  default  of  the  mortgagor,  has  become 
the  absolute  le^al  owner  of  the  lands,  the 
mortgagor  poctsesses  what  is  called  the 
equity  of  redemption.  This  equity  of 
redemption  is  considered  by  courts  of 
equity  as  an  estate  in  the  land ;  it  may  be 
devised  by  the  mortgagor,  and,  in  case  of 
his  intestacy,  it  will  descend  to  his  heir ; 
it  may  be  sold,  or  it  may  be  mort^ged ; 
it  is  subject  both  to  dower  (in  equity,  by 
3  &  4  Wm.  IV.  c.  105;  and  curtesy ;  and 
it  may  be  settled  like  a  legal  estate. 

By  a  recent  statute  (1  Vic,  c  '28\  made 
for  the  purpose  of  explainbg  the  statute 
of  limitations  (3  &  4  Wm.  IV.  c.  27),  it 
is  enacted.  That  any  person  entitled  to  or 
claiming  under  any  mortgage  of  land  (as 
defined  by  the  last-mentioned  act)  may 
make  an  entry  or  bring  an  action  at  law 
or  suit  in  equity  to  recover  such  land  at 
any  time  within  twenty  years  next  after 
the  last  payment  of  any  part  of  the  prin- 
cipal money  or  interest  secured  by  such 
mortgage,  although  more  than  twenty 
'^'^rs  may  have  elapsed  since  the  time  at 
h  the  right  to  make  such  entry  or 


bring  such  action  or  suit  in  equity  sha 
have  firM  accmed.  This  act  was  passe 
to  protect  the  mortgagee  who  allows  tt 
mortgagor  to  continue  in  possession  < 
the  land  or  in  the  receipt  of  the  rents  an 
profits  ;  and  it  secures  to  him  bis  righi 
for  twenty  years  after  the  last  paymei 
of  principal  or  interest  by  the  mortsago 
By  the  3  &  4  Wm.  IV.  c.  27.  when 
mortgagee  has  got  possession  of  the  lai 
or  receipt  of  the  profits,  the  mortgage 
or  the  person  claiming  through  him,  a 
only  bring  a  suit  to  redeem  the  hm 
within  twenty  years  next  after  the  coc 
menoement  of  such  possession  or  receij 
or  within  twenty  years  f)pom  the  tin 
when  the  mortgagee  or  the  person  daii 
ing  through  him  last  acknowledged 
writing  to  the  mortgagor,  or  some  pers 
claiming  his  estate,  or  to  the  agent  of  sa< 
mortgagor  or  person,  his  title  of  moi 
gagor  or  right  to  redemption.  The  moi 
gagor,  or  the  person  claiming  under  hi; 
may  therefore,  at  any  time  within  1 
limits  above  named,  tender  to  the  mo 
gagee  his  principal  money  and  intere 
and  claim  a  reconveyance  of  the  lan( 
and  if  the  mortgagee  will  not  accept  1 
tender  and  reconvey,  the  mortgagor  m 
compel  him  by  filing  a  bill  in  equity  : 
the  redemption  of  his  lands. 

A  mortgagee  can  transfer  his  mortgi 
to  another.    The  transfer  or  assignmc 
as  it  is  generally  called,  consists  of  t 
parts  expressed  m  one  deed,  the  trans 
of  the  debt,  and  the  conveyance  of 
land,  which  is  the  security  for  the  d< 
If  the  mortgagor  is  not  a  party  to  the 
sigument,  the  assignee  takes  the  mortg; 
exactly  on  the  terms  on  which  the  assig- 
held  it  at  the  time  of  the  assignment, 
therefore  the  mortgagor  should  happei 
have  paid  the  whole  or  any  part  of 
debt,  the  assignee,  in  coming  to  a  set 
ment  with  him,  must  submit  to  allow  s 
payment  in   diminution  of  the  oripn 
debt  which  the  assignor  affected  to  as& 
to  him. 

Though  the  mortgagee,  after  the  m 
gagor's  (iefiiult  in  payment  of  the  p 
cipal  money  and  interest,  has  the  abso 
legal  estate,  be  is  still  considered  by  co 
of  eouity  only  to  hold  it  as  a  seciiritj 
his  debt  The  legal  estate  in  the  land 
descend  to  the  mortgagee's  heir,  or 
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|Kiss  b^  his  will,  if  duly  executed ;  but 
the  heir  or  devisee  takes  only  the  legal 
estate  in  the  land,  and  the  money  or  debt 
(as  a  general  rule)  belongs  to  the  mort- 
gagee's administrator  or  executor. 

If  the  principal  money  and  interest  are 
HOC  paid  at  the  time  agreed  on,  the  mort- 
gagee may  file  a  bill  of  foreclosure  against 
the  mortgagor.  By  such  bill  the  mort- 
gagee calls  on  the  mortgagor  to  redeem 
his  estate  forthwith,  by  payment  of  the 
principal  money,  interest,  and  costs ;  and 
if  the  mortgagor  does  not  do  this  within 
the  time  named  by  the  decree  of  the  court 
(which  is  generally  within  six  months 
after  the  master  in  diancery  has  made  his 
report  of  what  is  due  for  principal,  in- 
terest, and  co6tB%  he  is  for  ever  foreclosed 
and  barred  of  his  equity  of  redemption, 
and  the  mortgagee  becomes  the  owner  of 
the  land  in  equity,  as  he  was  before  at 
law.  If  the  money  is  paid  at  the  time 
named,  the  mortgagee  must  reoonvey  the 
land,  and  deliver  up  to  the  mortgagor  all 
the  deeds  and  writings  in  his  possession 
relating  to  the  land. 

When  the  mortgagor  has  mortgaged 
his  equiu*  of  redemptiom  (which  he  may 
do  as  onen  as  he  pleases),  every  new 
mortgagee  has  his  claim  on  the  land  as  a 
security  for  his  debt,  according  to  the 
order  in  which  his  mortgage  sta^s.  This 
is  the  general  rple ;  but  it  is  subject  to 
various  exceptions,  which  depend  on  par- 
ticular circumstances.  Thus  a  mort- 
gagee of  the  equity  of  redemption  will  be 
postponed,  as  to  lus  security,  to  a  subse- 
quent mortgagee  who  has  advanced  his 
money  without  notice  of  the  prior  mort- 
gage, if  such  subsequent  mortgagee  should 
be  able  to  obtain  the  legal  estate. 

If  a  second  mortgagee  obtains  the  title- 
deeds  of  the  estate,  this  will  not  give  him 
a  preference  over  a  prior  legal  mortgagee, 
unless  the  prior  mortgagee  has  parted 
with  or  fiiiled  to  get  possession  of  the  title- 
deeds  for  fraudulent  purposes,  or  through 
gross  negligence.  But  though  the  second 
mortgagee  has  no  priority,  when  there  is 
neither  fraod  nor  negligence,  he  will  not 
be  compelled  to  give  up  the  titlendeeds 
CO  the  first  mortgagee,  unless  the  first 
mortgagee  pays  him  his  debt  and  in- 
terest. 

A  legal  mortgage  ia  effected  by  an  in- 


strament  which  transfers  the  legal  estate. 
When  a  mortgagor  makes  a  second  mort- 
gage, and  uses  the  form  of  a  legal  convey- 
ance, this  also  is  called  a  legal  mortgage, 
though  there  is  no  transfer  of  any  legal 
estate,  for  the  legal  estate  is  already*  con- 
veyed to  another  person.  This  kind  of 
mortgage  may  be  called  a  mortgage  of  an 
equity  of  redemption,  by  way  of  distin* 
guishing  it  from  the  equitable  mortp;age 
next  mentioned.  An  agreement  in  writing 
to  transfer  an  estate  as  a  security  for  the 
repayment  of  a  sum  of  money,  is  called  an 
equitable  mortgage,  because  it  gives  the 
intended  mortgagee  a  right  to  have  a  legal 
mortgage,  and  in  a  court  of  equity  gives 
him  in  fact  all  the  rights  of  a  legal  mort- 
gagee. A  deposit  of  the  title-deeds  of  an 
estate,  or  of  the  copy  of  court  rcll,  as  a 
security  for  a  debt  contracted  at  the  time 
of  the  deposit,  or  previously  to  the  de- 
posit, constitutes  an  equitable  mortgage. 
An  equitable  mortgagee  by  deposit  of  title- 
deeds,  has  a  preference  over  a  subsequent 
purchaser  or  mortgagee  who  obtains  the 
legal  estate  with  notice  of  the  equitable 
mortgage. 

If  the  mortgagor  is  not  seised  in  fee,  but 
has  only  a  limited  interest  in  land,  as  a 
lease  for  years,  the  mortgagor,  by  taking 
an  assignment  of^e  lease,  becomes  liable 
for  tiie  rent,  and  to  the  covenants  contain- 
ed in  the  lease,  though  he  has  never 
taken  possession  of  the  premises  included 
in  it.  The  same  rule  was  for  a  time  held 
to  apply  to  an  equitable  mortgagee  by  de- 
posit of  title-deeds;  but  in  a  very  recent 
ease  it  has  been  decided  that  the  equitable 
mortgagee  is  not  liable  to  such  covenants 
(Moore  v.  Choat,  8  Sim.,  508) :  and  so  the 
matter  stands  at  present 

The  freceding  remarks  apply  to  mort- 
gages of  land  only,  in  which  there  are 
many  peculiarities  which  arise  from  the 
condition  of  legal  ownership  of  It^iid  in 
this  country.  But  other  kinds  of  property 
may  be  mortgaged,  such  as  chattels  per- 
sonal, a  life-interest  in  a  sum  of  mouey, 
or  a  policy  of  insurance,  or  a  ship,  or  shares 
in  a  ship.  The  subject  of  pawning  or 
pledging  of  goods  is  treated  under 
Pledob,  and  also  the  rules  of  the  Roman 
law  as  to  Hypotheca  and  Pignus.  The 
equitable  lien  on  land,  which  is  clas&t'd 
among  mortgages    by  some  writers,  is 
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Mi€y  'noticed  under  Lien  ;  and  mort- 
gftfei  of  ships  under  Ship. 

The  English  law  of  mortgage  has  been 
ehiiffly  formed  by  the  decisions  of  ooorti 
of  equity,  and  it  now  forms  a  very  im- 
portant and  often  complicated  part  of  the 
liiT  of  property  and  contracts.  As  it  is  a 
matter  of  general  interest  that  erery  rea- 
S(inal>le  facility  should  be  gi^en  to  the 
title  of  property,  so  it  is  equally  a  matter  o( 
pcneral  interest  that  the  meant  of  borrow- 
ing money  upon  the  securitr  of  property 
should  be  rendered  easy,  and  the  rules  of 
kw  relating  thereto  as  dear  and  certain  as 
1h«  nature  of  the  transaction  will  allow. 
Tbe  borrowing  and  lending  of  money  upon 
good  security  is  one  of  the  most  direct 
means  of  rendering  capital  productiTe. 
Those  who  lend  receire  the  Talue  of  their 
iiiijoey  in  the  shape  of  interest,  and  those 
who  borrow  are  enabled  to  employ  their 
tudiistry,  fixed  or  moveable  capital  and 
ikill,  more  effectually  than  they  could 
Without  this  aid.  Though  the  amount  of 
cirirtgage  transactions  is  very  great,  they 
might  ^  still  ftirther  bcreased  if  those 
wbo  are  the  cultivators  of  land  had  such 
in  interest  in  it  as  would  enable  them, 
either  alone  or  in  conjunction  with  their 
landlords,  to  borrow  moner  for  the  im- 
)>ix>vement  of  land.  But  this  cannot  be 
dcine  prudently  either  on  the  part  of 
the  lender  or  the  borrower,  so  long  as 
farms  are  let  on  the  present  terms.  The 
introduction  of  a  good  system  of  leasing 
would  certainly  be  followed  bv  increased 
application  of  capital  to  lano,  which  in 
riiiny  cases  can  only  be  done  by  borrow* 
1  n  §;  on  the  security  of  the  land.  [Leasb.  1 
There  is  an  act  3  &  4  Vict  c.  55  (altered 
aiid  amended  by  8  &  9  Vict  c  56),  which 
i§  *'  to  enable  the  owners  of  settled  estates 
to  defray  the  expense  of  draining  the 
smne  by  way  of  mortgage."  These  acts 
apply  to  England  and  Ireland. 

MOUTMAIN.  By  the  9  H.  III.  c. 
.Ill  ( Magna  Charta),  it  was  declared  that 
it  should  not  be  lawful  for  the  future  for 
any  person  to  give  his  land  to  a  religious 
htiise,  so  as  to  take  it  back  again  and 
hold  it  of  the  house ;  and  any  such  gift 
to  a  relisious  house  was  declared  to  be 
void,  and  the  land  was  forfeited  to  the 
lord  of  the  fee.  The  reason  of  this  pro- 
'-ion  is  obvious,  if  we  consider  the  na- 


ture of  the  feudal  tenure ;  and  indeed 
is  distinctly  expressed  in  the  preamble  < 
the  statute  of  the  7  Edward  I.,sometinM 
entitled  *  De  Religiosis,'  as  follows 
"  Whereas  of  late  it  was  provided  th; 
religious  men  should  not  enter  into  tl 
Cms  of  any  without  the  licence  aod  coi 
sent  of  the  chief  lords  (capitaliam  don 
norum)  of  whom  such  fees  are  immed 
ately  held;  and  whereas  religions  uu 
have  entered  as  well  into  fees  of  the 
own  as  those  of  others,  by  appropristij 
them  to  their  own  use  and  buying  thei 
and  sometimes  receiving  them  of  the  gil 
of  others,  by  which  means  the  senric 
due  from  such  fees,  and  which  were  o 
ginally  provided  for  the  defecee  of  t 
realm,  are  unduly  withdrawn,  and  t 
chief  lords  lose  their  escheats  of  1 
same,"  &c  The  statute  then  forbids  a 
religious  person  or  any  other  to  boy 
sell  lands  or  tenements,  or  under  cole 
of  a  gift  or  term  of  years,  or  any  otl 
title  whatever,  presume  to  receive  fr 
any  one,  or  by  any  other  means,  art 
contrivance,  to  appropriate  to  hims 
lands  or  teneBoents,  so  that  such  lands  i 
tenements  oome  into  mortmain  in  any  v 
(ad  manum  mortuam  deveniant),  un 
pain  and  forfeiture  of  the  same.  ". 
statute  then  provides,  that  if  it  is  viola 
the  lord  of  whom  the  lands  are  hoi 
may  enter  within  a  year ;  or,  if  he 
gleet  to  enter,  the  next  lord  may  ei 
within  half  a  year;  and  if  all  tlie  c 
lords  of  such  foes,  being  of  full 
within  the  four  seas,  and  oat  of  pri 
neglect  to  enter,  the  king  may  enter. 
The  general  notion  of  mortaiain 
be  collected  from  the  words  of  this 
tote,  the  term  being  used  to  express  L 
belonging  to  any  corporate  body,  ecc 
cal,  or  sole  or  aggregate.  Variolas 
planations  have  been  offered  as  to 
leason  why  lands  of  this  description 
said  to  be  in  mortmain,  or  in  mortua  n 
that  is,  in  a  dead  hand.  Under  tlie 
dal  system,  lands  held  by  any  cor^ 
body  or  person  might  not  inappropra 
be  said  to  be  in  a  dead  hand  as  u 
lord  of  the  fee ;  for  as  a  corporatioc 
perpetual  continuance  and  suocessioi 
lora  lost  the  profits  in  his  huKis  w 
under  the  strict  system  of  tenures,  fa 
rived  either  from  the  Mnrioea   oi 
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tenant,  while  alive,  or  from  the  death  of 
the  tenaot  and  other  circumstances.  Ac- 
cordiDgly,  the  best  exphuuttion  of  the 
mesnhig  of  this  term  seems  to  be  that  of- 
fered by  Coke,  that  « the  binds  were  said 
to  come  to  dead  hands  as  to  the  lords,  for 
that  by  alienation  in  mortmain  they  lost 
vhoUy  thdr  escheats,  and  in  effect  their 
knights'  services  for  the  defence  of  the 
reahn,  wards,  marriages,  relieft,  and  the 
like,  and  therefore  w.as  called  a  dead  hand, 
for  that  a  dead  hand  yieldeth  no  service." 
Similarly,  the  old  mortuom  vadium  seems 
to  have  been  so  called,  because  the  land 
b  pledge  was,  for  the  time,  dead  to  the 
pledger.    fMoRTaAOE.] 

Before  the  9th  Hen.  III.  c  36,  was 
pB8Md,a  man  might  give  or  sell  his  lands 
to  religious  as  well  as  any  other  persons, 
unless  it  was  forbidden  in  the  ^  of  the 
lands  to  himself;  and  accordingly,  the 
great  lords,  on  makinga  grantof  land,  used 
to  insert  a  danse  preveiidng  the  sale  or 
pft  lo  religious  persons  andalso  to  Jews : 
Licitam  sit  donatorio  rem  datamdare  vel 
vendere  coi  volaerit,  exoeptis  viris  reli- 
giosis  et  Jttdeisw    (Braeton,  fol.  13.)* 

This  statute  of  Edward  I.  prevented 
giAs  and  alienations  between  corporate 
Dodies  or  persons  and  others,  but  it  was 
eluded  by  a  new  device,  apparently  in- 
vented by  the  cler^,  and  probably  most 
used  by  the  religious  houses.  These 
bodies,  pretending  a  title  to  the  land 
which  th^  wishra  to  acquire,  brought 
an  action  for  it  by  a  Praecipe  <^uod  reddat 
against  the  tenant,  who  ooUusively  made 
de&nlt,  upon  which  the  religious  house 
hsd  judgment,  and  entered  on  the  land. 

Thestatute  of  the  13  Edward  L  (West- 
minster, 2),  c  32,  provided  against  these 
recovery  of  lands  obtained  by  collusion ; 
for  it  was  enacted,  that  after  the  de&ult 
made,  it  should  be  inc^uired  whether  the 
demandant  had  any  nght  in  his  demand 
or  not;  and  if  the  demandant  were  found 
to  have  do  right*  the  land  was  declared 
to  be  forfeited  to  the  lords  mediate  and 
immediate,  nmilarly  as  was  provided  by 
the  prerious  statute  of  Edward  I.    An* 

•  Viner  (art  *  Mortmain*),  quodng  Coke,  who 
vrites  this  p>wge  **  lidtam  lit  doaotert,'*  nyt, 
*'  Qnsre  if  it  tfaoald  not  be  tfotuUo,  donee."  Sach 
a  Unndff  mi^bt  bate  been  avoided  by  looking  at 
the  original,  or  might  have  been  ooirected  oven 
withoot  doing  n. 


other  provision  of  this  statute  (c.  33) 
furnishes  curious  evidence  as  to  the  de- 
vices practised  for  the  purpose  of  eluding 
the  statutes  of  mortmain.  The  words  of 
the  enactment  will  best  explain  the  al- 
lusion : — '*  Forasmuch  as  many  tenants 
set  up  crosses,  or  permit  them  to  be  set 
up  on  their  tenements,  to  the  prejudice  of 
their  lords,  in  order  that  the  tenants  may 
defend  themselves  b^  the  privileges  of 
Templars  and  Hospitallers  against  the 
chief  lords  of  the  fees,  it  is  enacted, 
that  such  tenements  be  forfeited  to  the 
diief  lords,  or  to  the  king,  in  the  same 
way  in  which  it  is  enacted  elsewhere 
with  respect  to  tenements  alienated  in 
mortmain'*  (de  tenementis  alienatis  ad 
mortuam  manum). 

Various  other  statutes  were  passed  in 
the  reign  of  Edward  I.  and  Edward  III. 
relating  to  mortmain ;  but  the  next  im- 

Krtant  statute  is  that  of  the  15  Richard 
,  c.  5.  As  corporations  could  not  now 
acquire  lands  by  purchase,  gift,  lease,  or 
recovery,  they  had  contrived  another  new 
device,  said  to  be  mainly  the  invention 
of,  or  mainly  practised  by,  ecdesiastieal 
bodies  or  persons.  The  device  consisted 
in  this :  the  lands  in  question  were  con- 
veyed to  some  person  and  his  heirs  to 
the  use  of  the  eccleaastical  body  or  per- 
son and  their  or  his  successors.  In  this 
way  the  legal  estate  was  not  in  the  pos- 
session of  those  who  could  not  legally 
hold  it,  but  in  a  person  who  had  suoi 
legal  capacity ;  and  the  use  or  profit  of 
the  land,  the  beneficial  interest  in  it,  was 
secured  to  the  ecclesiastical  body  or  per- 
son, contrary  to  the  spirit  of  the  previous 
statutes,  though  not  contrary  to  their  ex- 
pressed provisions.  The  statute  of  Rich- 
ard, after  declaring  that  this  use  was  also 
mortmain,  further  declared  all  such  con- 
veyances to  be  void,  and  that  the^lords 
might  enter  on  lands  so  conveyed,  m  the 
manner  provided  for  by  the  statute  De 
Religiosis.  This  distinction  of  the  own- 
ership of  land  into  the  legal  and  bene- 
ficial, was  undoubtedly  derived  by  the 
clergy  from  the  like  distinction  in  the 
Roman  law  between  Quiritarian  and  Bo- 
nitarian  ownership,  which  is  briefly  and 
distinctly  explained  by  Gains  ^ii.  40). 

Though  the  statute  De  Rebgiosiswas 
in  its  terms  comprehensive  enough  to  in- 
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elude  all  alienatioiif  to  corporate  bodies 
or  persons,  it  is  clear  that  this  statute  was 
mainly  directed  against  the  dei^,  both 
regular  and  secular.  The  ecclesiastical 
corporations  were  more  numerous  than 
any  other,  and  had  been  more  actire  in 
getting  lands  into  their  hands.    This  sta- 


I  m  unincorporated  individssln 
te  destroys  all  such  estates  and 


succession  i 
The  statute  destroys  i 
interests  in  land  as  in  any  way  or  by  any 
persons  were  held  to  the  use  of  the  es- 
tablishments or  collections  of  indiTidoals 
mentioijed  and  described  in  the  statute. 
The  subsequent  statutes  passed  in  the 


tute  of  Richard  II.  however  expressly  ;  reign  of  Henry  VIII.  (27  H.  VIII.  c  28; 
extends  the  statute  De  Keligiosis  to  lands  I  31  H.  VIII.  c.  IS;  37  H.  VIII.  c.  4^ 
purcham^d  to  the  use  of  guilds  or  fratemi-  >  together  with  the  statute  passed  in  the 
ties;  from  which  it  has  been  inferred  .  first  year  of  Edward  VI.  (1  Edw.  VI. 

I  c.  U ),  put  an  end  to  religious  houses  and 

I  many  other  establishments  which  had 

been  the  special  objects  of  the  statutes  of 

mortmain  and  superstitious  uses.     The 

I  consideration  of  what  are  now  legally 


that  the  doctrine  of  mortmain  had  not, 
before  the  date  of  this  statute,  applied  to 
guilds  or  fraternities.  The  statute  De  Re- 
ligiosis  is  by  this  statute  of  Richard  II. 
expressly  declared  to  apply  also  to  what 
we  now  call  municipal  corporations,  and 
the  statute  places  such  bodies  in  all  re- 
spects on  the  same  footing,  as  to  the  pur- 
coase  of  lands,  with  *'  people  of  religion." 
If  such  bodies  as  these  had  been  con- 
sidered within  the  statute  De  Religiosia, 
it  seems  clear  from  the  statute  of  Richard 
II.  that  their  acquisitions  of  land  had 
only  recently  become  of  such  magnitude  \  could  strictly  only  afiect  his  own  rights. 


called  superstitiotts  uses,  properly  i 
under  the  head  of  Uses,  SupBurninoca 
AND  Cbakitabia 

The  king  could  always  grant  a  licence 
to  alien  in  mortmain,  or,  more  correctly 
speaking,  he  could  remit  the  forfeiture 
consequent  upon  alienation,  so  &r  at  least 
as  concerned  himself ;  but  such  1 


as  to  make  it  seem  expedient  to  make  a 
special  declaration  by  statute  as  to  them. 
A  statute  of  Henry  VIII.  (23  Henry 
VIII.  c.  lo),  commonly  called  an  act 
against  superstitious  uses,  is  periiaps 
hardly  a  statute  agmnst  mortmain  in  the 
strict  sense  of  the  term.  The  statute 
enacted  that  feoffinents,  fines,  recoTcries, 
and  other  estates,  made  of  lauds  and  he- 
reditaments to  the  use  of  parish  churches, 
chills,  guilds,  fraternities,  commonalties, 
&0.,  erected  and  made  of  devotion  or  by 
common  consent  of  the  people  without 
an^  corporation,  or  to  uses  for  perpetual 
obitB,  or  a  coutinnal  service  of  a  priest, 
were  declared  to  be  void  as  to  such  G:ifYs 
as  were  made  after  the  1st  of  March  in 
the  year  in  which  the  statute  was  passed, 
for  any  term  exceeding  twenty  years  from 
the  creation  of  such  uses.  From  the 
words,  **  by  common  consent  of  the  peo- 

Ele,  without  any  corporation,*'  it  can 
ardly  be  inferred  that  a  number  of  in- 
dividuals could  take  in  perpetual  succes- 
sion without  being  incorporated,  as  some 
writers  suppose;  for  *Mo  take  by  per- 


and  not  those  of  the  mesne  lords,  unless 
they  also  consented.  It  was  the  practice, 
before  the  king  granted  his  licence,  to 
sue  out  a  writ  of  ad  quod  dawuutmy  in 
order  that  inquiry  mi^t  be  made  and 
the  king  informed  what  damage  hinuelf 
or  others  might  sustain  from  the  licence. 
This  practice,  however,  fell  into  disuse 
long  before  the  statute  of  the  7  ft  8  WilL 
III.  c  37,  which  authorises  the  king  ti> 
grant  to  any  person  or  persons,  corporate 
or  not,  licence  to  alien  in  mortmain*  and 
!  to  purchase  and  hold  in  mortmain  anw 
lands  or  hereditaments,  and  that  SQca 
lands  shall  not  be  subject  to  forfinture. 
When  a  licence  to  hold  laad^  in  mort- 
main is  granted,  it  generally  specifies  the 
amount  in  value  of  the  lands  to  be  held 
by  the  corporation  to  which  it  is  granted  ; 
and  if  the  corporation  should  be  ever 
found  to  acqmre  lands  beyond  this  Tmlae^ 
such  lands  are  forfeited  to  the  lord. 

Until  the  statute  of  9  Geo.  II.  c  36, 
presently  mentioned,  though  lands  could 
not  be  aliened  in  mortmain,  jvi  certain 
gifts  to  corporate  bodies  were  held  good. 


petual  succession  without  being  incorpo-  j  Thns,  if  a  feoffment  was  made  to  a  de«i> 

rated*'  involves  a  coutradiction.     Is  or  '  and  chapter  to  perform  a  charitable  use 

can  the  statute  be  construed  as  admitting  |  (within  the  43  Eliz^  c  4),  it  was  good« 

unplication  such  a  power  of  perpetual  i  though    they  could    not    be    seised    ti> 
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mnotber'ft  use ;  and  a  device  to  a  college 
to  a  dnritable  use  within  this  statute  was 
also  good.    (Hob.  136 ;  1  Lev.  284.) 

The  statute  of  the  9  Geo.  II.  c.  36,  is 
now  eommonly,  though  not  correctly, 
called  the  Statute  of  Mortmain.  It  ap- 
plies only  to  England  and  Wales.  It  is 
entitled  *  An  Act  to  restrain  the  Disposi* 
tion  of  Lands,  whereby  the  same  become 
inalienable.'  The  provisions  and  object 
of  this  enactment  cannot  be  otherwise 
expressed  than  by  statine  the  first  section 
at  foil  length  : — **  Whereas  gifts  or 
alienations  of  lands,  tenements,  or  heredi- 
taments, in  mortmain,  are  prohibited  or 
restrained  by  Magna  Charta  and  dirers 
other  whdesome  laws,  as  prejudicial  to 
and  against  the  common  utility ;  never- 
theless this  public  mischief  has  of  late 
preatly  increased  by  many  large  and 
improvident  alienations  or  dispositions 
made  by  languishing  or  dying  persons, 
or  by  other  persons,  to  uses  called  chari- 
table uses,  to  take  place  after  their  death, 
to  the  disherison  of  their  lawful  heirs: 
for  remedy  whereof  be  it  enacted,  that 
from  and  after  the  24th  day  of  June, 
1736,  no  manors,  lands,  tenements,  rents, 
advowsons,  or  other  hereditaments,  cor^ 
poreal  or  incorporeal  whatsoever,  nor  any 
sum  or  sums  of  money,  goods,  chattels, 
stocks  in  the  public  funds,  securities  for 
money,  or  any  other  personal  estate 
whafsoever,  to  be  laid  out  or  disposed  of 
in  Uie  purchase  of  any  lauds,  tenements, 
or  hereditaments,  shall  be  given,  granted, 
aliened,  limited,  released,  transferred, 
aasignefl,  or  appointed,  or  any  ways  con- 
veyed or  settled  to  or  upon  any  person  or 
penons,  bodies  politic  or  corporate,  or 
otherwise  for  any  estate  or  interest  what- 
soever, or  any  ways  charged  or  encum- 
bered by  any  person  or  persons  what- 
soever* in  trust  or  for  the  benefit  of 
any  charitable  uses  whatsoever,  unless 
such  gifts,  conveyance,  appointment,  or 
settlement  of  any  such  lands,  tenements, 
or  hereditaments,  sum  or  sums  of  money, 
or  personal  estate  (other  than  stocks  in 
the  public  funds),  be  made  by  deed  in- 
dented, sealed,  and  delivered,  in  the 
presence  of  two  or  more  credible  wit- 
nesses, twelve  calendar  months  at  least 
before  the  death  of  such  donor  or  grantor 
(including  the  days  of  execution  and 


death),  and  be  enrolled  in  His  Majesty's 
High  Court  of  Chancery  within  six 
calendar  months  after  tiie  execution 
thereof;  and  unless  such  stocks  be  trans^ 
ferred  in  the  public  books  usually  kept 
fbr  the  transfer  of  stocks,  six  calendar 
months  at  least  before  the  death  of  such 
donor  or  grantor  (including  the  days  of 
the  ttansrer  and  death) ;  and  unless  the 
same  be  made  to  take  effect  in  possession 
for  the  charitable  use  intended  imme- 
diately from  the  making  thereof,  and  be 
without  any  power  of  revocation,  reser- 
vation trust,  condition,  limitation,  clause, 
or  agreement  whatsoever,  for  the  bene- 
fit of  the  donor  or  grantor,  or  of  any 
person  or  persons  claiming  under  him." 
The  act  provides  that  what  relates  to 
the  time  before  the  grantor's  death 
or  sealing  the  deed  and  making  the 
transfer  shall  not  extend  to  any  pur- 
chase to  be  made  really  and  bonft  fide 
for  a  full  and  valuable  consideration, 
actually  paid  at  or  before  the  making  of 
such  conveyance  or  transfer  without 
fraud  or  collusion.  The  two  universities 
of  Oxford  and  Cambridge,  and  the  col- 
leges within  them,  were  excepted  from 
the  operation  of  the  act :  and  the  colleges 
of  Eton,  Winchester,  and  Westminster, 
but  in  fevour  of  the  scholars  only,  were 
also  excepted.  This  act  limited  the 
numbers  of  adyowsons  which  any  college 
or  house  of  learning  (before  referred  to 
in  the  act)  could  hold ;  but  this  restric- 
tion was  removed  by  the  45  Geo.  III.  c. 
101.  By  the  5  Geo.  IV.  c.  39,  the 
British  Museum  is  excepted  from  the 
statutes  of  mortmain ;  and  various  other 
public  bodies  have  been  in  like  manner 
excepted  by  act  of  parliament.  The 
judicial  interpretation  of  this  act,  called 
the  Mortmain  Act,  has  prevented  a  large 
amount  of  property  fh)m  being  given  to 
charitable  uses.  A  bequest  of  money  for 
charitable  purposes,  to  arise  from  the  sale 
of  land,  is  void ;  or  of  money  due  on 
mortgages ;  or  of  money  to  pay  off  the 
mortgage  on  a  chapel ;  or  of  money  to 
build  a  chapel,  unless  some  land  already 
in  mortmain  is  distinctly  pointed  out  by 
the  terms  of  the  bequest ;  or  of  mortgages 
both  in  fee  and  for  years ;  or  of  money 
to  be  laid  out  on  mortgage  security. 
This  act  can  only  be  called  a  Mortmam 
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Act  with  toy  propriety  to  frr  as  it  relates 
to  oorporate  bodies,  and  even  with  regard 
to  them  with  do  strict  propriety,  inas- 
niQch  as  the  Mortmain  Acts  were  in> 
tended  to  prerent  oorporate  bodies  holding 
lands  to  their  own  use,  or  to  prevent 
other  persons  holding  them  to  the  nse  of 
oorporate  bodies.  Tne  act  u  in  fiust  in- 
tended to  limit  the  power  of  giving 
property  for  charitable  parposes  to  any 
person  or  persons,  and  is  very  improperly 
called  a  Mortmain  Act,  if  we  consider 
that  many  gifts  of  land  for  charitable 
puriMses  were  not  considered,  before  the 
passing  of  this  act,  as  within  the  old 
statnles  of  mortmain. 

The  history  of  mortmain  is  intimately 
connected  with  the  ecclesiastical  and 
ciril  historr  of  this  country.  The  jeft- 
loosy  which  all  mankind  feel  against 
rich  and  powerful  bodies  of  men,  who 
are  combined  in  a  perpetual  brotherhood 
and  fraternity,  and  the  constantly  in- 
creasing wealth  and  power  of  the  eccle- 
aiastteal  bodies  in  this  country,  doubtlen 
contributed  stroncly  to  the  passing  of  the 
enactments  callea  the  statotes  of  mort- 
main; and  this,  independently  of  the 
solid  reasons  against  such  bodies  having 
large  possessions,  so  long  as  the  strict 
sjrstem  of  tenures  continura.  In  modem 
taoa,  when  the  lord  can  lose  nothing  by 
land  being  conveyed  to  a  corporation  or 
to  a  charitable  use,  except  the  remote  con- 
tingency of  escheat,  a  new  notion  lies  at 
the  foundation  of  the  restraints  upon 
such  transfers  or  gifb  of  land,  which,  as 
as  Lord  Hardwieke  expressed  it,  was 
this: — 

**  The  mischief  which  the  legislature 
bad  in  view  in  the  Mortmain  Act  (as 
appears  from  the  recital,  and  which  is 
a^ireeable  to  the  title)  was  to  restrain  the 
disposition  of  lauds  whereby  they  become 
inalieDable/'  In  another  place  he  ob- 
serves that  **  the  particular  views  of  the 
legislature  were  two:  first,  to  prevent 
locking  up  land  and  real  property  from 
being  aliened,  which  is  maide  the  title  of 
the  act ;  the  second,  to  prevent  persons, 
in  their  last  moments,  from  bemg  im- 
posed on  to  give  away  their  real  estates 
nom  their  families." 

It  will  be  perceived  that  the  provisions 
he  act  very  imperfectly  correspond 


with  this  explanation  of  its  ot^ieet  Thas 
money  may  be  given  by  will  (if  una^ 
companied  with  a  direction  to  lay  it  out 
in  land)  to  an  eleemosynary  corporation 
which  is  empowered  to  hold  land  in 
mortmain,  and  it  may  be  laid  oat  in  land, 
or,  if  neccMary,  a  licenee  may  be  obtained 
from  the  crown  for  that  purpose.  The 
judicial  exposition,  that  money  given  by 
will,  to  ante  from  the  sale  of  lands,  is 
within  the  act,  involves  a  direct  contra- 
diction ;  it  being  expressly  provided  by 
the  mode  of  donation,  in  me  case  just 
mentioned,  that  the  land  shall  aoC,  so  &r 
as  the  donor  can  ptrevent  it  come  into 
hands  in  which  it  will  be  inalienable. 

The  act,  which  is  a  clumsy  contri- 
vance, and  the  exposition  of  it,  are  in 
tut  directed  against  gifts  for  charitaMe 
uses;    though    it   is  probable  that  the 
notion  of  the  impolicy  of  allowing  lands 
to  be  lor  ever  set  apart  or  "  lookeid  ajk," 
had  also  some  infiuenct*  on  the  legis- 
lature.   If  this,  however,  had  been  the 
leading  idea,  a  repeal   of  the   statute 
which  allows  the  crown  to  grant  a  licenee 
to  hold  lands  in  mortmain  would  have 
been  a  proper  addition  to  the  act    Bat 
the  legislature  or  the  promoters  of  the 
act  were  apparently  anxious  to  find  out 
some  reason  or  excuse  for  passing  such 
an  act  in  a  country  where  gifts  for  cha- 
ritable uses  have  bmi  so  long  established 
and  approved  by  popular  opinion.    The 
exceptions  made  in  this  act  in  favour  of 
the  universities  of  Oxford  and  Cambridge 
and  the  colleges  in  those  places  also  show 
that  there  was  a  party  in  the  legislatnre 
strong  enough  to  prevent  the  operation  of 
this  act  being  extended  to  those  corporate 
bodies. 

Various  acts  have  been  passed  sinee 
the  9  Geo.  II.  c.  36,  as  already  stated, 
for  exempting  various  bodies  from  the 
operation  of  that  act    These  acts  chiefly 
apply  to  the  Established  Church.     In 
58  Geo.  III.  c  45,  amended  by  59  Geo. 
III.  c  134,  and  2  &  3  Wm.  IV.  c  61, 
are  intended  to  promote  the  bnildiiig  of 
new    churches   in    populous    places    in 
England  and  Wales.    The  43  Geo.  III. 
c  107,  was  passed  to  exempt  decrees  and 
bequests    to    the    governors   of   Queen 
Anne's  Bounty  [Benefice]. 

There  is  no  doubt  that  the  Mortmain 
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Act  of  G«orge  II.  has  been  productive  of 
benefit;  and  it  iroold  be  better  for  its 
provisions  to  be  made  stricter  instead  of 
being  relaxed,  especiaUy  in  the  case  of 
ecclesiastical  bodies  and  persons.  The 
acquisition  of  lands  by  corporate  bodies, 
except  such  as  are  established  for  pur- 
poses of  general  interest,  is  an  evil  in  any 
country,  especially  in  a  country  where 
the  land  is  so  limited  in  amount  as  in 
England.  Facilities  for  sale  and  transfer 
are  rather  wanted  than  facilities  for 
giving  land  to  bodies  which  cannot  sell, 
and  ^m  the  nature  of  their  constitution 
present  obstacles  to  the  improvement  of 
land  and  its  productive  employment. 

It  should  be  borne  in  mind  that  the 
lenns  charities  and  charitable  uses  have 
a  legal  meaning  very  different  from  the 
popular  meaning  of  the  term  charity. 

The  great  amount  of  property  in  Eng- 
land and  Wales  which  is  appropriated  to 
charitable  uses,  and  the  importance  of 
many  of  those  establishments  which  are 
supported  by  such  property,  render  it  ne- 
cessary to  give  some  exposition  of  the 
nature  and  administration  of  charities  In 
diis  country,  which  is  most  oonveniendy 
done  under  the  head  of  Uses,  Charita- 

BLB. 

The  term  Mortification  in  Scotiand  ex- 
presses pretty  nearly  what  mortmain  does 
m  ^gland. 

Acaording  to  Stair  (book  ii.  tit  iii.  39, 
ed.  Brodie),  *'  infefbnents  of  mortified 
lands  are  those  which  are  granted  to  the 
kirk  or  other  incorporation  having  no 
other  reddendo  than  prayer  and  supplica- 
tions and  the  like :  such  were  the  morti- 
fications of  the  kirk  lands  granted  by  the 
king  to  kirkmen,  or  granted  by  other  pri- 
vate men  to  the  provost  and  prebendars 
of  college  kirks  founded  fbr  singing ;  or 
to  chapiainries,  preoeptories,  altarages,  in 
which  the  patronage  remained  in  the 
mortifiers."  The  act  of  1587,  c  29,  pass- 
ed in  tiie  eleventh  parliament  of  James 
VI^  began  b^  reciting  that  the  king  **  and 
his  three  estaites  of  parliament  perfitely 
understood  the  greatest  part  of  his  proper 
rent  to  have  bene  given  and  disponed  of 
anld  to  Abbaies,  Monasteries,  and  utheris 
pefsons  of  Clergie/'  &c :  it  fiirther  re- 
cited that  "  his  Hienes,  for  the  gr^t  love 
and  &voiir  quhilk  he  bearis  to  his  sub- 


jectes,  was  oawaies  minded  to  greeve 
them  with  unprofitable  taxations,  spe* 
cially  for  his  royal  support"  The  act 
then  went  on  to  declare  that  it  was 
«•  founde  maiste  meete  and  expedient  that 
he  sail  have  recourse  to  his  awin  patri- 
monie  disponed  of  before  (the  cause  of 
the  disposition  now  ceasing)  as  ane  helpe 
maist  honorable  in  respect  of  himselfe 
and  least  grievous  to  his  people  and  sub- 
jectes."  The  act  then  proceeded  to  unite 
and  annex  to  the  crown  (with  the  ex- 
ceptions after  specified  in  the  act)  all  the 
lands,  &c.,  belonging  to  the  ecclesiastical 
and  religious  personages  therein  men^ 
tioned.  This  act  was  m  effect  more  ex- 
tensive than  the  similar  acts  of  Henry 
VIII.  in  England. 

Since  the  Reformation,  lands  £^ven  in 
Scotiand  for  charitable  purposes  are  given 
to  the  trustees  of  the  cnanty,  to  be  held 
either  in  blanch  or  fen  holding.  (Bell's 
Did,  of  the  Law  (f  Scotland,) 

MUNICIPAL  CORPORATIONS. 
The  term  Municipal  is  derived  from  the 
I^tin  adjective  Municipalis,  which  signi- 
fies appertaining  to  a  Municipium.  The 
word  Municipium  had  several  early  his- 
torical significations  among  the  Romans, 
which  it  is  not  necessary  to  explain  here. 
We  use  the  Roman  term  Municipal 
to  indicate  the  corporation  of  a  town, 
but  our  municipal  corporations  resem- 
ble the  Italian  cities  in  the  later  period 
of  the  Republic  After  the  Social  War, 
B.C.  90,  the  Italian  towns  became  mem- 
bers of  the  Roman  state ;  they  were  sub- 
ject to  Rome,  but  retained  their  own  local 
administration.  Both  the  original  Roman 
colonies  in  Italy  and  the  Municipia  (not 
colonies),  as  they  were  called,  enjoyed 
this  firee  condition.  A  municipal  consti- 
tution was  the  characteristic  of  these 
Italian  towns.  The  notion  of  an  incorpo- 
rated body,  as  applied  to  a  community, 
was  familiar  to  the  Romans,  and  their 
several  municipalities  were  accordingly 
considered  and  called  republics  {nn 
Pnblicee).  The  Roman  colonies  in  Italy 
had  a  popular  assembly  and  a  senate,  as 
Rome  had;  the  people  chose  their  own 
magistrates,  and  they  had  legislative 
power  in  their  own  concerns.  The  chief 
ma^strates  were  sometimes  two  (duum- 
viri) and  .sometimes  lour  (quatuorviri) : 
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their  principal  daties  were  the  tdminiftnir 
Hon  of  justice.  Their  office  was  annoal. 
The  history  of  these  Italian  municipali- 
ties is  traced  by  Savigny,  in  his  History 
of  the  Roman  Law  in  the  Middle  Ages 
(▼ol.  i.)*  The  Romans  had  colonies,  in 
their  sense  (Colonia;.  Colony,  p.  5^9)  also 
in  the  provinces,  in  Africa,  Spiun,  France, 
and  Britain.  All  these  colonies  had  a  mu- 
cipal  organization.  They  were  subjects 
of  Rome  and  under  the  general  law  of 
Rome,  but  they  managed  their  own  inter- 
nal admiuistration  as  corporate  bodies. 
As  these  communities  existed  wherever 
the  Romans  formed  a  provincial  govern- 
ment,  it  is  all  but  historically  demon- 
strated that  the  town  communities  of  our 
country,  and  of  other  parts  of  Europe 
where  they  exist,  haveeitner  been  directly 
transmitted  from  the  Roman  town-com- 
munities as  they  existed  under  the  em- 
Dire,  or  have  been  formed  on  that  model. 
London  itself,  though  never  a  Roman 
colony,  in  the  strict  sense  of  that  term, 
was  a  place  of  considerable  trade  under 
the  empire,  and  as  England  was  then  a 
Roman  province,  we  may  assume  that 
this  flourishing  Municipium  would  have 
a  local  administration  like  that  of  other 
large  towns  within  the  Roman  provinces. 
The  Romans  had  also  colonies  in  Eng- 
land, in  the  proper  sense  of  that  term ; 
and  the  wora  Colonia  always  implies  a 
local  ndministration.  It  cannot  be  proved 
that  the  Saxons  brought  with  them  to  Elng- 
land  such  a  system  of  town-communities ; 
nor  was  their  mode  of  settlement  of  such 
a  character  as'to  lead  us  to  suppose  that 
they  could  have  establiohed  them  at  first 
They  certainly  found  them  existing  in 
the  chief  towns  of  the  kingdom,  and  it 
is  probable  that  this  Roman  institution  has 
continued  without  interruption  from  the 
first  I  eduction  of  England  to  a  Roman  pro- 
vince to  the  present  time. 

Some  writers  however  are  of  opinion 
that  our  municipal  corporations  are  of 
Saxon  or  Teutonic  origin ;  and  Uie  re- 
marks which  follow  are  made  in  con- 
formity to  that  opinion.  The  Anglo- 
Saxon  terms  btfrig,  byrg^  hurh,  &c  the 
rarious  old  forms  of  horouqh^  like  the  Ger- 
man burg  of  the  present  day,  was  the  ge- 
neric term  for  any  place,  larae  or  small, 

^fied  by  walls  or  mounds.  The  munici- 


pal organisation  of  the  Anglo-Saxons  vras 
not,  however,  confined  to  their  towns. 
Their  boroughs  were  only  parts  of  one 
great  municipal  system,  extending  over 
Uie  whole  territory.  But  the  boroughs  b^ 
distinction,  the  boroughs  in  political  esti- 
mation, were  those  towns  (apparently  all 
the  considerable  ones)  which  had  each, 
under  the  name  usually  of  hurgh-reve  or 
poft-reve^  an  elective  municipal  officer 
exercising  ftmctions  analogous  to  those  of 
the  elective-reve  of  the  shire  or  ahire^we. 
Of  this  local  organization  enough  is  dis- 
coverable to  show  most  clearly  that  it 
had  never  been  monlded  by  a  central  au- 
thority, but,  on  the  contrary,  that  the 
centnd  authority  had  been,  as  it  were, 
built  up  on  the  broad  basis  of  a  free  mu- 
nicipal organization. 

For  a  clear  exposition  of  the  essentially 
republican  basis  of  all  the  public  institu- 
tions of  the  Anglo-Saxons  we  would  refer 
to  Mr.  Allen's  '  Inquiry  into  the  Rise  and 
Growth  of  the  Royal  Prerogative  in  Eng- 
land,' 8V0.,  183U.     The  cyife  or  kin  of 
the  Saxons  was  synonymous  with  naium 
or  people ;  and  cyu'tng  or  kin-ing  (by  con- 
traction, king)  implied,  as  Mr.  Allen  re- 
marks, that  the  individual  so  deagnated 
was,  in  his  public  capacity,  not,  as  some 
modem  sovereigns  have  been  vrilltng  to 
be  entitled,  the  father  of  the  people,  but 
their  offgpring.     In  the  introduction  and 
use  of  the  modem  word  kingdomy    we 
trace  a  still  more  remarkable  perversion. 
The  Anglo-Saxon  cyne^om  or  kin-dom 
denoted  the  extent  of  territory  occupied 
and  possessed  by  the  kin  or  nation — an 
import  diametrically  differing  from  that 
of  kingdom,  which,  in  the  decline  of  the 
Norman  tongue  as  the  language  of  the 
govemment  implanted  by  the  conquest, 
was  substituted  for  the  Norman  royaulme 
(in  modem  English  realm) — as  the  word 
king  itself,  with  as  littie  regard  to  its  ety- 
mological  derivation,  was  substituted  tor 
the  Norman  roy.    'Thus  it  is  manifest 
that  the  difference  of  meaning  between 
kin-dom  and  kingdom  is  as  wide  as  that 
between  the  principle  which  recognised 
the  nation  at  large  as  the  original  pro- 
prietor of  the  soil,  and  that  which  vests 
such  absolute  proprietorship  exclusively 
in  the  crown — a  distinction  which  it  is  most 
important  to  perceive  and  to  bear  in  mind* 
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Under  the  Aoglo-Sazon  governinent 
the  revenue  of  the  king,  or  rather  of  the 
state,  had  been  collected  in  each  shire 
by  the  shire-reve,  and  in  each  municipal 
town  by  the  boroogh-reye  or  port-reve. 
But  in  the  one  case,  as  in  the  other,  this 
officer  was  the  electiye  head  of  the  muni- 
cipality ;  for  the  shire  itself  was  no  other 
than  a  certain  extent  of  territory  munici- 
pally organised.  But  after  the  Conquest, 
instead  of  the  elective  Saxon  reve,  there 
was  placed  over  each  shire  a  Norman 
viscautUf  and  over  each  municipal  town  a 
f^t^ifft  both  appointed  by  the  Norman 
king.  It  would  have  been  vain  for  the 
burgesses  to  appeal  to  the  mercy  of  tiie 
kin^,  but  they  found  means  of  appealing 
to  his  cupidity.  He  discovered  that  their 
eager  desire  to  rid  themselves  of  the 
royal  bailiff,  urged  them  to  offer  him  a 
higher  sum  to  be  collected  from  and  by 
themselres,  and  transmitted  directly  to 
his  exchequer,  than  he  could  &rm  their 
town  for  to  an  individual ;  and  hence  the 
frequent  charters  which  we  soon  find 
issuiuj^  to  one  borough  after  another, 
granting  it  to  the  burgesses  in  fee-farm^ 
that  is,  in  permanent  possession  so  long 
as  they  should  punctually  pay  the  stipu- 
lated orown-rent 

The  interference  of  a  royal  provost  in 
their  internal  concerns  being  thus  with- 
drawn, the  towns  returned  naturally  to 
their  former  free  municipal  organization. 
They  had  once  more  a  chief  administra- 
tor of  their  own  choice ;  though  in  few 
cases  was  he  allowed  to  resume  either  of 
the  old  designations,  borough-reve  and 
pogi-reve.  In  all  cases  he  now  acted  as 
oaiUff  of  the  Norman  king ;  accounted 
at  the  exchequer  for  the  farm  or  crown- 
rent  of  the  borough :  in  most,  he  received 
the  Norman  appellation  of  mayor,  which, 
denoting  in  &at  language  a  municipal 
chief  officer,  was  less  oiiious  to  the  Saxon 
tovmsmen  than  that  of  bailiff';  though  in 
some  he  received  and  kept  the  titie  of 
bailiff  only. 

The  charters  of  the  Norman  kings 
were  constantly  addressed  to  "the  citi- 
zens," "  the  burgesses.'*  or  "  the  men"  of 
such  a  city  or  borough ;  and  the  sum  of 
the  description  of  a  burgess,  townsman, 
or  member  of  the  community  of  the  bo- 
rough, as  Madox  in  his  *Firma  Burgi' 


observes,  was  this : — **  They  were  deemed 
townsmen  who  had  a  settled  dwelling  in 
the  town,  who  merchandized  there,  who 
were  of  the  bans  or  guild,  who  were  in 
lot  and  scot  with  the  townsmen,  and  who 
used  and  enjoyed  the  liberties  and  free 
customs  of  the  town."  The  municipal 
body,  in  short,  consisted  of  the  resident 
and  tradinff  inhabitants,  sharing  in  the 
payment  of  the  local  taxes  and  the  per- 
formance of  the  local  duties.  This  formed 
substantially  a  household  franchise.  Stran- 
gers residiuff  temporarily  in  the  town  for 
purposes  of  trade  had  no  voice  in  the 
affairs  of  the  borough,  nor  any  liability 
to  its  burdens,  which,  at  common  law, 
could  not  be  imposed  upon  them  without 
admission  to  the  local  fVanchise.  The 
titles  to  borough  freedom  by  birth,  ap* 
prenticeship,  and  marriage,  all  known  to 
be  of  very  remote  antiquity,  seem  to  have 
been  only  so  many  modes  of  ascertaining 
the  general  condition  of  established  re- 
sidence. The.  title  by  purchase  was  a 
necessary  condition  for  the  admission  of 
an  individual  previously  unconnected 
with  that  particular  community,  in  those 
days  when  such  admission  conferred  pe- 
culiar advantages  of  trading;  and  the 
right  of  bestowmg  the  freedom  on  any 
individual  by  free  gift,  for  any  reason  to 
them  sufEbient,  was  one  necessarily  in- 
herent in  the  community,  for  the  exer- 
cise of  which  they  were  not  responsible 
to  any  authority  whatever.  The  free- 
men's right  of  exclusive  trading  too  had 
some  ground  of  justice  when  they  who 
enjoyed  it  exclusiyely  supported  the  local 
burdens.  Edward  III.'s  laws  of  the  staple 
authorized  the  residence  of  non-freemen 
in  the  staple  towns,  but  at  the  same  time 
empowered  the  community  of  the  bo- 
rough to  compel  them  to  oontribute  to 
the  public  burdens ;  and  under  these  re- 
gulations it  is  that  the  residence  of  uon- 
n-eemen  appears  first  to  have  become 
frequent 

The  progress  of  wealth,  population, 
and  the  useful  arts  produced,  m  many  of 
the  greater  towns,  the  subdivision  of  the 
general  community  into  guilds  of  particu- 
lar trades,  called  in  many  instances  since 
the  Norman  SBra  companies,  which  thus 
became  avenues  for  admission  to  the  ge- 
neral franchise  of  the  municipality.    In 
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th«r  greatest  praiperitj  tbeie  fraternities, 
nore  espeeUliT  in  the  metropolis,  became 
important  bodies,  in  which  the  whole 
oonununity  was  enrolled;  each  had  its 
distinct  eommoo-hall,  made  by-laws  for 
the  regulation  of  its  particolar  trade,  and 
had  its  common  property;  while  the 
rights  of  the  indiTiduals  composing  them, 
as  members  of  the  great  general  com- 
monity,  remained  the  same. 

But  for  several  centuries  after  the  Con- 
qnest,  any  select  body  forming  within  a 
monicipal  town  a  corporation,  in  the  mo- 
dem seuse  of  the  term,  was  entirely  un- 
known. When  the  men  of  a  town  became 
answerable  to  the  crown  for  %  ferm,  or 
other  payment  due  from  their  community, 
then  the  barons  of  the  exchequer,  the 
king's  attorney,  or  his  other  clerks  and 
officers,  charged,  impleaded,  and  sued 
the  townsmen  coU«ctiTely,  by  any  name 
by  which  they  could  be  accurately  desig- 
nated, and  they  answered  by  one  or  more 
of  their  number,  deputed  for  that  purpose 
by  the  rest  There  was  also  a  method  of 
summoning  a  coomiuaity  to  appear  in 
the  king's  courts  of  law,  by  six  or  some 
other  number  of  **  the  better  and  more 
discreet  '*  inhabitants,  to  be  nominated  by 
the  rest  The  duties  of  the  boroughs  to 
the  king  were  rendered  entirely  by  their 
czecutiTe  officers,  elected  yearly  by  Uie 
whole  community.  Generally  it  was 
granted  to  them  to  elect  a  single  chief 
magistrate,  bearing,  as  already  obserred, 
the  Norman  title  oif  mayor,  who  became 
answerable  to  the  crown  for  all  things  in 
which  the  bailiff  or  bailiffs  were  pre- 
viously responsible,  and  the  officers  bear- 
ing the  latter  title  declined  to  an  inferior 
rank.  The  executiye  officer,  thus  elected, 
it  was  always  necessary  to  present  to  the 
king,  or  some  one  appointed  by  him,  to 
be  accepted  and  sworn  faithfully  to  dis- 
charge nis  duties  both  to  the  crown  and 
to  the  community;  and  to  receive  these 
presentations,  accept  the  officer  elected, 
and  take  his  oath,  became  a  part  of  the 
duties  of  the  treasurer  and  barons  of  the 
exchequer.  To  these,  when  the  citizens 
or  burgesses  had  made  their  election,  it 
was  notified  by  letters  under  their  com- 
mon seal,  and  the  mayor  elect  was  pre- 
sented to  them  at  the  exchequer  by  two 
of  his  fellow-burgesses.    The  same  pro- 


oeedim;  was  observed  with  regard  lo 
Mheriffit  which  some  of  the  larger  dties 
and  towns  acquired  power  to  elect  as 
counties  of  themselves ;  and  for  the  like 
reason,  because  of  the  duties  they  had  to 
render  to  the  king.  In  course  of  time 
communities  acquired  by  charter  the  pri- 
vilege of  taking  the  oaths  of  their  own 
officers,  or  they  might  be  tendered  to  the 
constable  of  the  nearest  royal  castle.  *  If 
such  officer  performed  any  official  doty 
without  being  duly  sworn,  it  was  deemed 
a  contempt,  and  the  liberties  were  liable 
to  be  seized  into  the  king's  hands,  unless 
redeemed  by  fine  or  a  vuid  excuse. 

But  the  sole  legislative  assembly  in 
every  municipal  town  or  borough  was 
originally  the  t^axfmfolk'moie,  or  meeting 
of  the  whole  community,  called  in  many 
places  the  humUtd^  and  where  held  withiu 
doors,  the  huB^ing  or  the  ooMaioM  halL 
This  assembly  was  held  for  mutual  advice 
and  general  determination  on  the  afibin 
of  the  community,  whether  in  the  enact- 
ing of  local  regulations,  called  bMrgk4tt»9 
(of  which  some  persons  suppose  bg  lam  to 
be  a  contraction),  the  levying  of  local 
taxes,  the  selling  or  leasing  of  pablie 
property,  the  administration  of  justice, 
the  appointment  of  municipal  officers,  or 
any  other  matter  affecting  the  general 
interests.  In  this  aawmbly,  held  com- 
monly once  a  week,  appeared  the  body  of 
bni^gesses  in  person,  to  whom,  togedier 
with  their  officers,  whom  they  elected 
annually,  every  general  privilege  con* 
▼eyed  by  the  royal  charters  was  granted ; 
and  however  vested  in  later  times,  every 
power  exercised  in  the  antient  borooglia 
nas  derived  its  origin  from  the  acts  of 
this  assembly.  The  increase  of  popolft- 
tion  and  extension  of  trade  in  the'  larger 
towns  led  naturally  to  the  introduction  of 
the  representative  principle  in  local  legis- 
lation, &c.,  and  to  an  aristocratic  organi- 
sation. Next,  as  the  distinction  of  race 
became  lost  in  the  fusion  of  blood  and 
the  rise  of  the  modem  English  towoe, 
other  circumstances  sprung  up,  «^Ma«g 
to  create  and  perpetuate  a  distincdon 
of  civic  cloMges.  The  progress  of  in- 
dividual wealth,  as  commercial  property 
became  more  secure  against  exactions 
by  arbitrary  power,  and  the  commercial 
resources  of  the  conntry  became  deve- 
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loped,  was  among  the  most  poirerfbl  of 
these  causes.  In  London,  as  early  as 
the  close  of  Henry  III.'s  reign,  the 
aldermen,  and  those  calling  themselves 
**the  more  discreet  of  the  dty,"  made 
an  attempt  to  elect  a  mayor,  in  oppo- 
sitiofi  to  the  popoiar  voice ;  which,  how- 
ever, ended  in  toe  triumph  of  the  latter, 
in  a  general  folk-mote  held  at  St.  Paul's 
Cross. 

The  richest  and  most  inflnential  per* 
sons,  however,  being  generally  chosen  by 
the  inhabitants  at  l^ge  to  the  highest 
places  in  the  municipal  councils,  were 
often  tempted  to  seek  the  perpetuation  of 
their  antiiority  without  the  necessity  of 
frequent  appeals  to  the  popular  voice,  and 
even  to  usurp  powers  which  it  had  not  de- 
legated at  all.  Such  usurpations  how- 
ever were  often  vigorously  resisted  by 
the  community  at  large ;  and  the  contests 
were  sometimes  so  violent  and  obstinate 
as  to  lead  to  bloodshed.  But  in  course 
of  time,  the  crown  itself,  so  long  indifler- 
ent  to  the  details  of  municipal  arrange- 
ments, found  sufficient  motives  for  enoou- 
nging  these  endeavours  of  internal  par- 
ties to  form  close  ruling  bodies,  irrespon* 
able  to  the  general  community. 

We  find  foint  indications  of  this  policy 
in  several  of  Henry  VII.'s  charters ;  as 
in  one  to  Bristol  in  1499,  establishing  a 
eelf-elective  council  of  aldermen;  who 
yet,  though  justices,  had  no  exclusive 
power  of  municipal  government.  But 
the  fierceness  of  religious  dissension, 
which  divided  the  whole  nation  at  the 
dose  of  the  followinff  reign,  made  the 
management  of  the  House  of  Commons 
an  object  of  primary  importance  to  either 
Catholic  or  Protestant  successor  to  the 
crown.  This  therefore  was  the  sera  of 
the  most  active  exercise  of  the  prescrip- 
tively  discretional  power  of  the  sherifis 
to  determine  withiii  their  several  baili- 
wicks, in  issuing  their  precepts  for  a 
general  election,  which  of  the  municipal 
towns  should,  aiod  which  should  not,  be 
held  to  be  parliamentary  boroughs.  To 
arbitrarily  omit  any  of  the  larger  towns, 
or  even  of  the  smaller  ones,  which  in 
public  estimation  had  a  prescriptive 
right  to  be  summoned,  was  too  open  an 
atmok  on  the  freedom  of  parliament  to 
be  DOW  ventured  upon.    The  calling  of 


this  right  into  action  in  boroughs  where- 
in it  had  lain  dormant  from  the  begin- 
ning, or,  though  once  exercised,  had 
fallen  into  disuse  from  alleged  poverty, 
decay,  or  other  causes,  was  a  more  plau- 
sible course  of  proceeding ;  and  notwith- 
standing the  evident  partiality  with 
which  it  was  conducted,  was  permitted 
to  pass  without  legislative  interference. 
[Commons,  House  of.] 

Accordingly  we  find  in  the  reigns  of 
Edward  V I.,  Mar}',  and  Elizabeth,  besides 
seventeen  boroughs  restored  to  parliamen- 
tary existence,  forty-six  now  first  begin- 
ning to  send  members,  making  altogeuer 
an  addition  to  the  former  representation 
(as  no  places  were  now  omitted)  of  sixty- 
three  places  returning  123  members.  But 
the  most  important  feature  in  this  policy 
of  the  crown  at  this  period— that  which 
^mainly  contributed  to  attain  the  object  of 
that  policy — was  its  novel  assumption  of 
the  right  of  remoulding,  by  governing 
chartmi,  the  municipal  constitution  of 
these  new  or  revived  parliamentary  bo- 
roughs. Most  of  these  charters  expressly 
vested  the  local  government,  and  some- 
times the  immediate  election  of  the  par- 
liamentary representatives,  in  small 
councils,  originally  nominated  by  the 
crown,  to  be  ever  after  self-elected. 

This  was  the  first  great  step  on  the 
part  of  the  crown  in  undermining  the 
political  independence  of  the  English  mu- 
nicipalities. The  successful  working  of 
the  application  of  this  novel  principle  to 
the  new  or  restored  parliamentary  bo- 
roughs, encouraged  the  Stuarts  not  only 
to  continue  this  system  of  erecting  close 
boroughs,  but.  to  make  a  second  and  a 
bolder  advance  in  the  same  direction,  by 
attacking  the  constitutions  of  the  pre- 
scriptively  parliamentary  municipalities 
themselves. 

In  the  twelfth  year  of  Jailkes  I.,  it  was 
declared  that  the  king  could,  by  his 
charter,  incorporate  the  people  of  a  town 
in  the  form  of  select  classes  and  common- 
alty, and  vest  in  the  whole  corporation 
the  right  of  sending  representatives  to 
parliament,  at  the  same  time  restraining 
the  exercise  of  that  right  to  the  select 
classes ;  and  such  was  thenceforward  the 
form  of  all  the  corporations  which  royal 
charters  created  or  remodelled.    After 
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this  &shion  it  was  tliAt,  under  James  I. 
and  Charles  U  seventeen  more  parlia- 
mentary boroughs  vere  revived;  and 
that  James  created  fonr,  making  a  total 
addition  to  the  borough  representation  of 
forty-one  members,  besides  the  four  mem- 
bers for  the  two  English  universities, 
which  James  first  introduced. 

After  the  reign  of  James  II.,  no  at- 
tempt was  made  to  recur  to  the  Stuart 
measures  against  snch  of  the  corporations 
as  still  retained  in  whole  or  in  part,  a  po- 
pular constitution;  yet  "the  charteri 
which  have  been  granted  since  the  Re- 
volution are  framed  nearly  on  the  model 
of  those  of  the  preceding  era :  they  show 
a  disregard  of  any  settled  or  consistent 
plan  for  the  improvement  of  municipal 
policy  corresponding  with  the  progress 
of  sodetv.  The  chafers  of  George  III. 
do  not  differ  in  this  respect  ftom  those 
granted  in  the  worst  period  of  the  history 
of  these  boroughs."  (Report  of  Com- 
missioners of  Corporation  Inquiry.) 

The  abuses  existing  in  Municipal  Cor- 
porations had  thus,  for.  more  than  two 
centuries,  been  a  matter  of  constant  and 
nearly  universal  complaint  Any  gene- 
ral remedy  was  however  impracticable, 
while  abuses  in  the  representation  of  the 
people  in  Parliament  were  to  be  main- 
tained. The  rotten  and  venal  boroughs, 
of  which  the  franchise  was  abolished  or 
amended  by  the  Reform  Act,  were  the 
chief  seats  of  corporation  abuse :  and  the 
correction  of  the  local  evil  would  have 
been  the  virtual  destruction  of  the  system 
by  which  the  ruling  party  in  the  state  re- 
tained its  political  power.  Every  borough 
having  the  privilege -of  returning  a  mem- 
ber to  Parliament,  was  indispensable  to 
one  or  the  other  of  the  leading  political 
parties,  and  in  these  boroughs  the  greatest 
abuses  naturally  prevailed,  because  im- 
punity in  the  neglect  of  duty  and  in  the 
maladministration  of  the  funds  of  the 
eommwiity,  was  the  cheapest  and  most 
convenient  bribe  by  which  the  suffrage  of 
the  corporators  could  be  purchased.  Im-  | 
punity  being  thus  secured  and  perpetuated  j 
m  the  most  corrupt  of  the  Parliamentarv 
boroughs,  it  would  have  been  too  hazardi-  | 
ous  an  experiment  on  the  tolemtion  of  the  ! 
people  to  nave  undertaken  to  reform  the  . 

mparatively  insignificant  abuses  of  the  * 


non-parliamentary  boroughs.  The  greater 
abuse  thus  servtMl  to  shelter  the  lesser, 
until  the  passing  of  the  Reform  Act, 
which,  in  destroying  the  importance  of 
the  corrupt  Pariiamentarv  corporatioiis, 
rendered  certain  the  speedy  re-organiza- 
tiou  or  the  abolition  of  the  whole,  at  the 
respective  cases  might  require. 

Aocordioffly,  in  about  a  year  after  the 
passing  of  the  '  Act  to  amend  the  Repre- 
sentation of  the  people  in  England  and 
Wales,'  the  kins  issued  /July,  1833)  a 
Commission  under  the  Great  Seal  to 
twenty  gentlemen  **  to  proceed  with  the 
utmost  dispatch  to  inquire  as  to  the  ex- 
isting state  of  the  Municipal  Corporatioos 
in  England  and  Wales,  and  to  collect  in- 
formation respectinff  the  defects  in  their 
constitution — to  make  inquiry  into  their 
jurisdiction  and  powers,  and  the  adminis- 
tration of  justice,  and  in  all  other  re* 
spects ;  and  also  into  the  mode  of  elect- 
ing and  appointing  the  members  and 
officers  of  such  corporations,  and  into 
the  privileges  of  the  freemen  and  other 
members  thereof,  aod  into  the  nature  and 
management  of  the  income,  revenues,  and 
fimds  of  the  said  corporations." 

The  commissioners  thus  appointed  di« 
vided  the  whole  of  England  and  Wales 
into  districts,  each  one  of  which  was,  in 
most  cases,  assigned  to  two  commission- 
ers. Their  reports  on  individual  corpo- 
rations occupied  five  folio  volumes ;  ab- 
stracts of  information  relative  to  important 
matters  occupied  a  portion  of  a  sixth  (the 
first  printed),  and  the  results  of  the  whole 
inquiry  were  presented  in  a  general  Re- 
port signed  by  sixteen  of  th«  commis- 
sioners, who  thus  conclude  their  observa- 
tions:— 

**  Even  where  these  institutions  exist 
in  their  least  imperfect  form,  and  are 
most  rightfully  administered,  they  are 
inadequate  to  the  wants  of  the  present 
state  of  society.  In  their  actual  condi- 
tion, where  not  productive  of  positive 
evil,  they  exist,  in  the  great  majority  of 
instances,  for  no  purpose  of  general  uti- 
lity. The  per>'erf>ion  of  municipal  insti- 
tutions to  political  ends,  has  occasioned 
the  sacrifice  of  local  interests  to  party 
purposes,  which  have  been  frequently 
pursued  through  the  corruption  and  de- 
moralization of  the  electoral  bodi 
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**  In  ooncliision,  we  report  to  your  Ma- 
jesty, that  there  prevails  amongst  the  in- 
habitantB  of  a  great  majority  of  the  in- 
eorporated  towns  a  ^neral,  and,  in  oar 
opinion,  a  jnst  dissatis&ction  with  their 
municipal  mstitutions,  a  distrust  of  the 
self-elected  municipal  councils,  whose 
powers  are  subject  to  no  popular  control, 
and  whose  acts  and  proceedings,  being 
secret,  are  unchecked  by  the  innuence  of 
public  opinion — a  distrust  of  the  muni* 
cipal  ms^ristracy,  tainting  with  suspidon 
the  local  administration  of  justice,  and 
ofken  accompanied  with  contempt  of  the 
persons  by  whom  the  law  is  administered 
•—a  discontent  under  the  burthens  of  local 
taxation,  while  revenues  that  ought  to  be 
applied  for  the  public  advantage  are  di- 
verted from  their  legitimate  use,  and  are 
sometimes  wastefully  bestowed  for  the 
benefit  of  individuals,  sometimes  squan- 
dered for  purposes  injurious  to  the  cha- 
racter and  morals  of  the  people.  We 
therefbre  feel,  it  to  be  our  duty  to  repre- 
sent to  your  Majesty  that  the  existioff 
municipal  corporations  of  Elngland  and 
Wales  neither  possess  nor  deserve  the 
confidence  or  respect  of  your  Majesty's 
subjects,  and  that  a  thorough  reform  must 
be  effected  before  they  can  become,  what 
we  humbly  submit  to  your  Majes^  they 
ought  to  >be,  useful  and  efficient  mstru- 
ments  of  local  government." 

Two  of  the  commissioners.  Sir  Francis 
Palgrave  and  Mr.  Hogg,  dissented  from 
the  views  presented  in  the  Report  Their 
protests  were  urgently  called  for  by  the 
opponents  in  Parliament  of  the  refonn 
proposed  by  the  ministers,  and  they  were 
accordingly  printed ;  but  no  great  weight 
was  attached  by  any  party  to  their  con- 
tents after  they  were  made  public. 

On  the  5th  of  June,  1835,  Lord  John 
Bussell  brought  in  a  bill  to  remedy  the 
defects  complained  of;  and  on  the  9th  of 
September,  the  royal  assent  was  given  to 
'^  an  act  to  providte  for  the  regulation  of 
municipal  corporations  in  England  and 
Wales.*  (5  &  6  Wm.  IV.  c  76.)  We 
shall  here  briefly  notice  the  principal 
features  of  this  measure. 

I.  The  lhots  to  which  the  provisions 
of  Lord  John  Bussell's  bill  extended,  in- 
cluded in  round  numbers  a  population  of 
about  two  millions.    This  number  was 


not  materially  altered  b^  the  modifica- 
tions introduced  in  the  bill  in  its  passage 
through  parliament  The  number  of 
boroughs  originally  proposed  to  be  di- 
rectly included  in  the  operation  of  the 
bill,  was  183.  This  number  was  reduced 
to  178.  The  names  of  these  boroughs 
are  enumerated  in  two  schedules  appended 
to  the  act ;  to  those  more  important  bo- 
roughs contained  in  schedule  A, 
amounting  to  128  in  number,  a  commis- 
sion of  the  peace  is  assigned  by  the  act, 
while  those  contained  in  schedule  B, 
amounting  to  50,  were  only  to  have  a 
commission  of  the  peace  granted  on  ap- 
plication to  the  crown,  as  will  be  here- 
after explained. 

Many  boroughs,  on  account  of  their 
small  importance,  are  not  included  in  the 
operation  of  the  act  London  was  to  be 
inade  the  subject  of  a  special  measure, 
which,  however,  has  never  been  intro- 
duced. 

The  application  of  the  act  to  the  bo- 
roughs m  schedules  A  and  B,  is  deter- 
mined by  the  fact  of  the  places  having 
been  before  subject  to  the^vemment  of 
municipal  corporations.  The  objects  of 
such  government  are  equally  important 
and  necessary  for  all  inhabited  districts, 
whether  rural  or  urban.  The  rural  dis- 
tricts are,  however,  now  subject  to  the 
jurisdiction  of  justices  of  the  peace  of 
counties,  and  the  divisions  of  counties. 
The  existence  of  prejudices  supposed  to 
be  based  on  the  different  interests  of  the 
two  populations  may  be  an  obstacle,  but 
it  must  be  admitted  that  the  keeping  the 
two  populations  separated  in  all  that  con- 
cerns the  administration  of  government  is 
a  very  effectual  means  to  perpemate  their 
mutual  independence  and  estrangement 

The  boundaries  of  the  individual  bo- 
roughs were  setded  as  follows,  by  tiie  act 
for  corporation  reform.  Those  in  tiie 
first  part  of  schedule  A  amounting  to 
84,  and  those  in  the  first  part  of  schSule 
B,  amounting  to  9,  being  parliamentary 
boroughs,  their  parliamentary  bounda- 
ries were  taken  as  setUed  by  the  boundary 
act  (2  &  3  Wm.  IV.  c.  64)  until  altered 
by  parliament  In  the  remaining  bo- 
roughs the  municipal  boundaries  remained 
as  before,  until  parliament  should  other- 
wise direct 
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The  divinon  of  the  borougbi  into 
wards  was  alio  effected  for  electoral  par> 
poses.  The  number  of  wards  in  each  in- 
diTidoal  borough  is  pointed  oat  in  sche- 
dules (A  and  B).  The  bounds  of  thcM 
wards  and  the  number  of  oouncillori  to 
be  elected  bv  each,  were  settled  by  bar- 
risteri  shortly  after  the  pasting  of  the 
act  LiTerpool  is  divided  mto  16  wards ; 
smaller  borouehs  into  12,  10,  or  fewer 
wards;  and  the  smallest  boroughs  are 
not  divided  into  wards  at  all. 

II.  The  OBJECTS  of  municipal  ffOTem- 
ment  in  England  have  been  usually  con- 
fined to  the  appointment  and  superintend- 
ence of  the  police,  the  administration  of 
justice  both  civil  and  criminal,  the  light- 
ing of  the  district  to  which  their  juris- 
diction extended,  and  the  paving  of  the 
same,  and  in  a  fSew  cases  the  management 
of  the  poor.  These  objects  are  of  un- 
questionable importance,  and  although 
the  number  of  useful  objects  of  municipal 

Soveniment  might  be  extended,  the  act 
oes  not  attempt  to  do  so,  bat  is  confined 
to  the  improvement  of  the  means  by  which 
the  objects  of  the  old  corporations  are  pro- 
posed hereafter  to  be  attained.  The  first 
soction  of  the  act  repealed  so  much  of  all 
laws,  statutes,  and  usages,  and  of  all  royal 
and  other  charters,  grants,  and  letters 
patent,  relating  to  the  boroughs  to  which 
the  act  more  mimecUately  extends,  only 
so  &r  as  they  are  inconsistent  with  the 
provisions  of  the  act,  and  thus  left  un- 
touched the  whole  of  the  substance  of 
those  local  laws  which  relate  merely  to 
the  objects  of  municipal  government,  with 
the  exception  merely  of  the  administra- 
tion of  justice,  which  is  considerably 
modified  by  the  act 

But  as  those  objects  had  hitherto  ftiiled 
to  be  obtained,  as  fiir  as  could  then  be 
determined  through  the  want  of  responsi- 
bility of  the  functionaries  to  those  for 
whose  benefit  they  were  presumed  to  be 
appointed,  the  Municipal  Keform  Act  is 
in  consequence  almost  wholly  confined  to 
the  attempt  to  render  the  functionaries  of 
the  municipalities  eligible  by,  and  re- 
sponsible to,  the  persons  whose  interesto 
they  are  appointed  to  watch  over  and 
protect 

In  providing  a  more  responsible  and 
clibctive  municipal  organisatLoo,  it  was 


neoesHury  as  well  to  change  the  oonsti- 
taenCT^asthe  ftinotionaries ;  fbr  it  was 
usually  by  the  smallness  of  the  consti- 
tuency, or  by  their  accessibility  to  corrup- 
tion, that  the  impunity  of  the  functionaries 
had  been  secured. 

^  III.  The  constituency  of  our  corpora- 
tions are  usually  known  by  the  name  of 
the  freemen.  So  inapplicable  to  the  cir- 
cumstances of  modem  times,  and  so  at 
variance  with  the  principles  of  reoresen- 
tation  were  the  greater  number  of  these 
institutions,  that  the  fineemen  (the  con- 
stituency itself)  were  nominated  and  ad- 
mitted by  the  ruling  body,  which  was  in 
turn  to  be  elected  by  the  fVeemen.  There 
were,  however,  several  other  modes  by 
which  the  freedom  of  these  corporationa 
was  obtained,  as  by  birth, or  by  marriage 
with  the  daughter  or  widow  of  a  freeman, 
or  bv  servitude  or  apprenticeship.  In 
London,*  Shrewsbury,  and  many  other 
towns,  a  previous  admission  into  certain 
piilds  or  trading  companies  was  required 
in  addition,  which  admission  was  procured 
by  purchase. 

1  he  rights  of  freedom,  or  citisenship, 
or  bnrgew-fihip,  being  i>rivileges  confined 
to  few  persons,  were  in  many  esses  of 
considerable  value  to  the  possessor,  parti* 
culariy  when  they  conferred  a  title  to  the 
enjoyment  of  the  funds  derivable  from 
corporation  property,  or  of  exemptioo 
fW>m  tolls  or  otner  duties.  These  valu- 
able privileges  had  been  oftenjpurchaaed 
by  considerable  sacrifices.  Tne  expec- 
tations founded  on  the  past  enjoyment  of 
such  privileges,  were  a  prc^r  subject  of 
coosideration  fbr  the  legislature.  It  was 
accordingly  provided  that  although  the 
public  interests  were  to  be  insured  by  the 
prospective  abolition  of  all  the  privileges 
and  exemptions  in  question,  the  iMi- 
viduals  airaady  intere^ed  in  them  should 
not  have  their  personal  expectations 
thereby  destroyed.  On  this  principle  the 
act  reserved  the  respective  rights  of  the 
freemen  and  burgesses,  their  wives  and 
widows,  sons  and  daughters,  and  of  ap- 
prentices, to  acquire  and  enjoy  the  same 
share  and  benefit  in  the  lands  and  other 
pn^perty,  including  common  lands  and 
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pablio  stock  of  the  borough  or  corpora- 
tion, as  well  as  in  property  vested  for 
charitable  uses  and  trusts,  as  fully  and 
effectually  as  might  have  been  done  if 
the  act  had  not  been  passed  (§  4).  Provi- 
sion was  made  against  the  continuance  of 
the  abuse  by  which  the  payment  of  the 
just  and  lawftd  debts  of  corporations 
had  been  heretofore  postponed  to  the 
claims  of  the  persons  wnose  rights  were 
now  in  question.  As  these  claims,  so 
tenderly  reserved  by  the  legislature,  began 
in  wrong,  there  could  be  no  comparison 
made  between  them  and  the  rishts  of  a 
lawful  creditor,  who  were  acooroingly  to 
be  pcud  before  the  freemen  could  claim 
the  benefit  of  his  privileges.  Besides 
these  rights  to  the  enioyment  of  the  pro- 
perty of  the  municipality,  the  exemptions 
mm  tolls  or  other  duties  were  continued 
to  every  person  who  on  the  5th  of  June, 
1835,  was  entitled  to  such  exemption,  or 
even  if  he  could  on  that  day  claim  to  be 
admitted  to  such  exemption,  on  payment 
of  the  fines  or  fees  to  which  he  might 
have  been  liable. 

The  act  also  reserved  the  right  to  vote 
for  members  of  parliament  to  every  per- 
son who,  if  the  act  had  not  been  passed, 
would  have  enjoyed  that  right  as  a  hur- 
ras or  freeman  by  birth  or  servitude. 
These  persons'  names  are  to  be  inserted 
by  the  town-clerk  on  a  list  to  be  entitled 
the  «  Freemen's  Roll."  The  right  of  vot- 
ing as  a  freeman  for  members  of  parlia- 
ment can  only  be  acquired  bv  birth  or 
servitude,  but  a  person  can  clium  to  be 
put  upon  the  **  Freemen's  Roll,"  for  the 
exercise  of  mimicipal  privileges,  in  respect 
of  birth,  servitude,  or  marriage. 

Having  protected  the  personal  interests 
of  those  in  &vour  of  whom  much  of  the 
abuse  of  the  municipal  system  had  ope- 
rated, the  act  provided  against  the  future 
existence  of  such  interests,  by  enacting 
0}  3")  that  no  rights  of  burgess^hip  or 
freedom  should  be  acquired  by  girt  or 
purchase,  and  more  ettectnally  still  by 
creadng  the  constituency  which  was  to 
replace  the  freemen.  A nd  the  I  Sth  clause 
provided  that  after  the  passing  of  the  act 
no  person  shonld  be  enrolled  a  burgess  in 
respect  of  any  other  title  than  that  enacted 
by  the  act  Tkd  constituencies  of  a  mu- 
nidpality  noir  ^^onsist  of  every  male  per- 


son of  ftiU  age,  who  on  the  last  day  o^ 
August  in  any  year  shall  have  occupied 
premises  withm  the  borough  continuously 
for  the  three  previous  years,  and  shall  for 
that  time  have  been  an  inhabitant  house- 
holder within  seven  miles  of  the  borough, 
provided  that  he  shall  have  been  rated  to 
the  poor  rates,  and  shall  have  paid  them 
and  all  borough  rates  during  the  time  of 
his  occupation. 

The  occupiers  of  houses,  warehouses, 
counting-houses,  and  shops  (the  premises 
which  confer  the  <}ualification),  who  at  the 
same  time  contnbute  to  the  rates,  are 
nearly  all  those  who  are  pecuniarily  con- 
oemed  in  the  administration  of  the  Amds 
of  the  town.  They  are,  however,  very 
&r  from  constituting  the  whole  of  those 
interested  in  the  administration  of  justice 
and  in  the  efficiency  of  the  police.  As, 
however,  the  whole  number  of  such  occu- 
piers is  reduced  by  requiring  the  quali- 
fication of  three  gears'  residence,  the  num- 
ber of  the  constituency  may  at  any  time 
be  expected  to  be  very  fai  short  of  the 
persons  actually  contributing  to  the  fimds 
of  the  corporation,  and  still  more  so  of 
those  interested  in  the  good  government 
of  the  borough. 

The  crounds  of  a  property  qualification 
are  pertecUy  clear,  when  the  rights  of  the 
person,  of  life  and  limb,  and  reputation,  in 
which  all  men  are  nearly  equally  inte- 
rested, are  not  concerned,  and  when  on 
the  other  hand  the  administration  of  a 
fund  subscribed  to  only  by  persons  having 
the  possession  of  the  qualifying  property 
is  the  sole  object  of  the  government.  In 
the  municipalities,  however,  other  in- 
terests are  concerned  than  the  raising  of 
funds  and  the  administration  of  them  for 
the  purposes  of  protecting  property;  and 
these  interests,  many  of  them  of  personal 
importance  exceeding  that  of  property, 
such  as  are  involved  in  the  administration 
of  police  and  criminal  justice,  may  ap* 
pear  not  to  be  represented  where  property 
alone  is  the  ground  of  qualification. 
Nevertheless,  the  possessor  of  property 
cannot  divest  himself  of  these  other  in- 
terests ;  and  whenever  property  is  repre- 
sented, these  interests  are  likewise  in  some 
measure  represented.  The  chief  justifi- 
cation of  property  qualification  appears  to 
have  been,  in  the  present  case,  that  the 
2  c2 
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Domben  who  vonld  have  die  franchise 
would  be  too  numerous  to  be  easily  infla« 
enoed  l^  sinister  interests,  while  on  the 
other  hand,  as  the  chief  contribators  to  the 
fund,  they  would  be  most  interested  in 
its  proper  administration,  as  they  would 
be  tne  persons  who  must  chiefly  bear  the 
expenses  and  the  eyils  of  any  abuse  of  it 
They  would,  therefore,  if  they  had  the 
power  to  do  so,  most  effectively  resist  any 
mal-administration,  and  would  most  »tre- 
nuoosly  support  those  improvements  by 
which  they  would  be  in  the  largest  de* 
gree  benefited.  Considering  the  close 
connexion  of  the  interests  of  all  classes 
with  one  another,  it  can  scarcely  be  con- 
ceived that  the  interests  in  good  govern- 
ment of  the  constituencies  created  by  this 
act,  are  not  nearly  identical  with  the  ge- 
neral interests  of  the  communities  amon^ 
whom  they  live.  The  policy  of  restrain- 
ing the  suffrage  by  requiring  a  three  years' 
residence  is  undoubteidlv  more  i^uestion- 
able.  It  is  true  that  it  has  often  o^urred' 
that  immense  numbers  of  freemen  have 
been  created  to  serve  a  particular  pur- 
pose of  the  ruling  bodjr.  Whenever  tnere 
was  a  general  election  the  number  of 
freemen  admitted  was  increased.  In 
182G  the  number  of  freemen  admitted  in 
128  cities  and  towns  was  10,797,  and  in 
the  previous  year  only  2655;  in  1830 
the  admissions  were  9321,  and  in  the  year 
preceding  only  1433.  In  1826  about  1000 
memeu  were  admitted  at  Bialdou  during 
an  election.  The  deliverance  from  the 
systematic  corruption  of  a  numerous  but 
venal  and  fluctuating  constituency  is  de- 
cidedly one  of  the  greatest  benefits  con- 
ferred on  the  country  by  the  act. 

Provision  is  made  by  sections  1 1  to  24 
for  the  registration  of  the  burgesses  by 
the  overseers  of  their  respectiye  parishes, 
for  the  correction  and  publication  of  the 
burgess  lists  by  the  town-clerk,  and  for 
the  revision  of  such  lists  by  barristers  the 
first  year,  and  thenceforth  by  the  mayor 
and  assessors :  which  latter  are  officers 
created  for  the  purpose  by  the  act  The 
machinery  for  the  registration  of  the  con- 
stituency IS  modelled  on  that  of  the  Re- 
form Bill,  with  such  modifications  as  were 
found  desirable,  and  were  required  by  the 
— «7  different  circumstances  to  which  the 
%cts  apply. 


Excepting  that  of  election  and  oootrol 
of  iti  officers,  the  constituency  has  none 
of  those  exclusive  privileges  oonforredon 
them  which  have  been  usually  enjoyed  by 
the  freemen.  One  of  the  most  pernicious 
of  these  was  the  privilege  of  trading 
within  the  limits  of  the  municipality,  ex- 
clusively conferred  on  those  who  might 
be  free  of  the  borough  or  of  certain  guilds, 
mysteries,  and  trading  companies.  By 
the  14th  section  of  the  Mnmcipal  Act  it 
b  enacted  that  ''every  person  in  any 
borough  may  keep  any  shop  for  the  sale 
of  lawful  merchandises  by  wholesale  or 
retail,  and  use  every  lawfol  trade,  occu- 
pation, mystery,  and  handicraft,  for  hire, 
gain,  sale,  or  otherwise,  within  any 
boroagh."  But  London,  as  already  ob- 
served, is  still  excepted  from  the  operation 
of  this  act  mid  tne  corporation  of  Lon- 
don has  often  made  the  attempt  to  oompel 
persons  to  take  up  their  freedom. 

IV.  The  ftmctionaries,  together  with 
the  constituency,  complete  the  body  of 
the  corporation.  Both  have  borne  the 
most  various  denominations  hitherto — the 
whole  body  now,  in  all  municipalities, 
bear  the  name  of  **  the  mayor,  alaermen, 
and  burgesses,"  and  they  are  constituted 
corporauons ;  that  is,  thev  are  empowered 
to  do  all  legal  acts  as  a  body,  and  not  as 
individuals ;  they  may  sue  and  be  sued  by 
the  corporate  name,  and  they  transmit  the 
rights  tiiey  acquire  as  corporators  to  their 
ooroorate  successors. 

The  25th  clause  provided  for  the  elec- 
tion in  every  borough  of  a  "  mayor,"  of  a 
certain  number  of  persons  to  be  the  **  al- 
dermen,'* and  of  a  certun  number  of 
other  fit  persons  to  be  the  **  councillors." 

The  councillors,  who  are  collectively 
called  ''the  council "  of  the  borough,  are 
the  body  ambnsst  whom  the  mayor  and 
aldermen  are  chosen,  and  of  whom  those 
functionaries  continue  after  their  election 
to  constitute  a  part  The  council  ool- 
lectively  is  intrusted  with  the  whole  of 
the  deliberatiye  and  administrative  fiano- 
tions  of  the  corporation.  They  appoint 
the  town-derk,  treasurer,  and  other 
officers  for  carrying  into  execution  the 
various  powers  and  duties  vested  in  them 
by  the  act  They  may  appoint  as  many 
committees  either  of  a  general  or  special 
nature  for  any  purposes  which  in  their 
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judgment  would  be  l)etter  regulated  and 
managed  by  such  committees.  The  acts 
of  every  committee  must  be  submitted  to 
the  whole  council  for  approTal,  lest  the 
borough  should  be  gOTcrned  by  a  small 
knot  of  persons,  whose  appointment  as  a 
committee  would  thus  become  as  much  a 
matter  of  favour,  conte8t,and  corruption,  as 
that  of  the  old  municipal  governing  bodies. 
The  council  execute  all  the  offices  pre- 
viously executed  by  the  corporate  bodies 
whom  they  superseded.  They  appoint 
from  their  own  body^  a  watch  committee, 
of  which  the  mayor  is,  by  virtue  of  his 
office,  the  head ;  and  this  committee  ap> 
points  a  sufficient  number  of  effective  men 
to  act  as  constables  and  preserve  the  peace 
by  day  and  night. 

The  Council  may  take  on  themselves 
the  powers  of  inspectors  (a  species  of  offi- 
cers appointed  under  the  3  &  4  Wm.  IV. 
c  90),  as  &r  as  relates  to  the  lighting  of 
the  whole  or  any  part  of  the  borough, 
provided  that  no  local  act  already  exists 
for  the  lighting  of  the  borough ;  in  which 
case  thev  are  empowered  to  bring  those 
parts  of  the  borough  to  which  the  local 
act  may  not  apply  under  its  operation,  as 
fully  as  if  such  parts  had  been  originally 
induded  in  such  act  (}}  88, 89).  They 
have  also  a  power  of  makhig  such  by- 
laws as  to  them  may  seem  proper  for  the 
good  rule  and  govemmeut  of  the  borough ; 
for  the  prevention  and  suppression  of  all 
such  nuisances  as  are  not  adready  punish- 
able in  a  summary  manner ;  and  to  ap- 
point by  these  bv-laws  such  fines,  not 
exceeding  5/.,  as  they  may  deem  meet  for 
the  prevention  and  suppression  of  of- 
fences. This  power  of  minor  legislation 
is  most  Important  and  it  is  properly 
guarded  by  rendering  it  necessary  that 
two-thirds  at  least  of  the  council  should 
be  present  at  the  making  of  the  by-law, 
ana  by  requiring  that  a  delay  of  forty 
days  shall  intervene,  after  a  copy  has 
been  sent  to  one  of  the  Secretaries  of 
State,  before  it  shall  come  into  operation. 
Her  Majesty  may  disallow  any  by-law 
within  that  period,  or  may  enlarge  the 
time  within  which  it  shall  not  come  into 
operation. 

The  Council  have  the  control  of  the 
borough  fund;  any  surplus  in  which, 
after  payment  of  all  necessary  expenses 


and  of  all  just  demands,  they  are  to  apply 
for  the  public  benefit  of  the  inhabitants 
and  improvement  of  the  borough.  If  the 
fund  be  insufficient,  they  are  to  order  a 
borough  rate,  in  the  nature  of  a  county 
rate,  to  makeup  the  deficiency,  for  which 
special  purpose  alone  the^  have  the 
powers  of  justices  of  peace  given  to  them 
for  assessing,  collecting,  and  levying  it 
They  have  powers  of  leasing  buildings 
and  land  proper  for  building.    But  to 

Srevent  the  practice  of  partial  and  frau- 
nlent  transactions,  very  conmion  in  the 
old  corporations,  these  powers  are  subject 
to  very  considerable  restrictions.  They 
have  also  a  power  to  set  aside  collusive 
sales  and  demises  of  corporate  property 
made  since  the  25th  June,  1835;  many 
of  which  were  threatened  by  the  refrac- 
tory corporations  (J^  94,  95\  They 
have  also  a  power,  if  they  think  it  requi- 
site that  one  or  more  salaried  police  ma- 
gistrates should  be  appointed,  to  fix  the 
amount  of  such  magistrates'  salary,  and 
upon  their  application  her  Majesty  is 
empowered  to  appoint  the  number  of  ma- 
sistratet  requirea.  To  meet  the  case  of 
delay  in  any  borough,  no  new  appoint- 
ment by  her  Majesty  is  to  take  place  after 
any  vacancy,  until  the  council  make  a 
fiesh  application. 

When  a  commission  of  the  peaoe  is 
granted  to  a  borough,  the  council  provide 
Sie  requisite  police  officers.  Other  sub- 
sidiary and  occasional  powers  are  vested 
in  the  council,  which  is  thus  seen  to  be 
effectually  the  governing  body  of  the 
ooiporation. 

These  powers  of  the  council  comprise 
the  whole  of  Uie  strictly  municipal  powers 
affected  by  the  act,  and  the  council  will 
thus  be  seen  to  be  the  whole  of  the  effec- 
tive machinery  of  corporation  govern- 
ment. Their  power  is  carefully  limited : 
the  most  important  check,  however,  to 
the  renovation  of  corporation  abuses  is 
contained  in  the  provision  for  the  ma- 
nagement of  the  borough  fund,  the  pe- 
riMical  audit  of  accounts,  and  their  sub- 
sequent publication.  The  frauds  by  the 
officers  of  the  old  corporations,  the  divi- 
sion of  the  funds  for  the  interest  of  the 
governing  body,  their  application  to  the 
corruption  of  the  freemen  in  every  shape 
in  wmch  money  could  be  applied,  formed 
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the  chief  heads  of  aociuadon  aaainst  tfaote 
bodies ;  and  the  luioontrollea  and  irre- 
sponsible disposition  of  funds  by  the  new 
councils  would  in  the  very  nature  of 
things  eventually  lead  to  the  use  of  them 
for  the  benefit  of  these  bodies,  however 
well  they  might  in  other  respects  be  con- 
stituted, and  the  past  history  of  corpora- 
tions would  infiillibly  be  reputed.  The 
Municipal  Act,  howeyer,  provides  for  the 
appointment  of  Auditors,  persons  quali- 
fied to  be  councillors^  but  not  actually  of 
that  body,  lest  identity  of  interest  might 
lead  to  partiality  in  the  exercise  of  their 
functions.  Hie  accounts  are  to  be  audited 
half-yearly,  on  the  Ist  of  March  and  the 
1st  of  September,  and  the  Treasurer  is, 
after  the  September  audit,  to  make  out 
and  cause  to  be  printed  a  fhll  abstract  of 
the  accounts  fbr  die  year,  a  copy  of  which 
is  to  be  open  to  all  the  rate-payers ;  and 
copies  are  to  be  delivered  to  such  rate- 
payers as  appl^  for  them,  on  payment  of 
a  reasonable  pnoe. 

If  the  constituency  be  sufflcicntly  large 
and  have  interests  identical  with  that  of 
tiie  oommuui^,  and  if  the  duties  of  the 
governing  body  be  well  defined  and  sub- 
ject to  effective  checks,  the  mode  of  elec- 
tion is  of  minor  importance.  Neverthe- 
less it  was  important  that  the  mode 
in  which  the  functionaries  were  to  be 
elected,  should  be  calculated  to  give  to 
the  constituency  the  utmost  opportunity 
to  exercise  effectively  the  franchise  with 
which  they  are  invested. 

The  qiudification  of  a  councillor  w 
chiefiy  a  property  qualification,  varying 
in  boroughs  according  to  their  amount  of 
population.  In  this  it  may  again  appear 
that  property  was  too  exclusively  regard- 
ed, for  when  security  was  provided  for 
a  constituency  qualified  by  property,  it 
might  have  been  presumed  toat  in  their 
choice  of  officers,  if  it  were  left  completely 
free,  they  would  not,  when  all  other  quali- 
fications of  candidates  were  equal,  prefer 
the  candidate  without  property.  It  may, 
it  is  presumed,  be  left  to  people  of  pro- 
perty to  choose  amongst  all  classes  of  per- 
sons, without  fear  that  tbey  will  choose 
those  whose  circumstances  or  opinions 
would  prompt  them  to  place  the  tenure  of 
property  in  oanger.  The  bill  was  intro- 
duced without  the  provision  of  a  qualifica- 


tion for  conncillon,  which  was  inserted 
after  the  bill  left  the  Commons.  This 
qualification  renders  necessary  the  enact- 
ment of  penalties  for  servinjE  without  being 
qualifiea.  No  person  is  eligible  as  council- 
lor unless  entitied  to  be  on  the  burgess  list, 
nor  unless  seised  or  possessed  of  real  or 
personal  estate,  or  both,  as  follows :  in  all 
tmroughs  divided  into  fbur  or  more  wards, 
1000/.,  or  rated  to  the  poor  upon  the  an- 
nual value  of  not  less  than  30/. ;  and  in 
all  boroughs  divided  into  less  than  four 
wards,  or  not  divided  into  wards,  of  500/., 
or  rated  to  the  poor  at  15/.  No  minister 
of  religion  is  capable  of  being  elected  a 
councillor  (§  28). 

One-third  of  the  council  is  to  be  elected 
annually  on  the  1st  of  November,  when 
one-thini  of  the  members,  those  longest 
in  oflioe,  go  oat  This  provision  was 
made,  in  oraer  that  a  majority  of  expe- 
rienced officen  might  always  remain  in 
the  council.  The  practice  combining  the 
advantages  of  an  annual  infhsion  of  offi- 
cen reoenUy  approved  by^  the  oonstita^ 
ency,  and  thus  indicating  its  sentiments, 
as  well  as  that  of  securing  experienee 
and  acquaintance  with  the  detail  and 
routine  of  business,  has  in  every  case, 
where  it  has  been  tried  under  fkir  circum- 
stances, been  fbund  most  salutary. 

Practically,  the  determination  of  the 
constituency,  and  of  the  functions  of  the 
councilf  and  the  checks  on  their  exereiae, 
comprise  the  whole  of  the  material  pro- 
visions of  the  act,  the  rest  is  merely  inci- 
dental to  these.  Accordingly,  the  rest 
of  the  officen  and  their  functions  will  be 
rapidly  enumerated. 

The  Mam  is  elected  fhnn  the  ooon- 
dllors,  ana  when  elected  must  serve, 
or  pay  a  fine  of  100/.  His  onalificatioa 
is  that  of  a  councillor,  but  if  ne  acts,  not 
being  qualified,  he  is  liable  to  a  fine  of 
50/.  He  presides  at  the  meetings  of  the 
council,  and  has  precedence  in  idl  places 
within  the  borough,  but  he  has  few  other 
exdosive  functions  or  privile^  With 
the  assesson  he  revises  the  lists  of  the 
constituency,  which  he  must  sign  in  open 
court.  He  also  presides  with  the  assessors 
at  the  election  of  councillors.  He  is  dur- 
ing his  continuanoe  in  office  a  justice  of 
peace  for  the  borough,  and  continues 
such  for  the  sncoeedmg  year.     In  bo* 
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roughs  retumiug  members  to  parliament, 
he  18  made  the  retomiDg  officer  at  their 
election.  He  is  also  rendered  capable  of 
doing  in  such  borough  any  act  which  the 
chief  officer  in  any  borough  may  before 
lawftdly  do,  so  far  as  the  same  may  be 
consistent  with  the  proyisions  of  the  pre* 
sent  act 

The  Aldermen  are  officers  introduced 
into  the  new  corporations  by  the  amend- 
ments  made  in  the  bill  by  the  Lords. 
Their  duties  are  undefined,  and  indeed 
they  seem  to  be  little  more  than  council- 
lors having  a  title  of  precedence.  They 
are  elected  by  the  council  itself  fh>m  the 
councillors,  or  persons  qualified  to  be 
councillors.  They  consist  of  one-third 
of  the  number  of  councillors.  They  can- 
not be  elected  coroner  or  recorder,  and 
are  exempted  from  serving  on  juries. 
They  hold  office  six  years,  one  half  going 
out  every  three  years.  And  it  is  uiere- 
fine  provided  that  during  the  respective 
offices  of  the  mayor  and  aldermen  they 
are  to  continue  members  of  the  ooundl, 
notwithstanding  the  provisions  as  to  the 
oonndllors  going  out  of  office  at  the  end 
of  three  years.  rALDBRMAN.] 

The  Town-Ctark  acts  in  obedience  to 
the  directions  of  the  council,  and  for 
which  the  latter  will  be  responsible.  Be- 
sides the  general  and  implied  duties  of 
the  office,  such  as  preserving  minutes  of 
the  transactions  of  the  coun^,  some  spe- 
dal  duties  are  cast  on  him  by  the  act ; 
these  are  chiefly  that  of  making  out  the 

*  Freemen's  Boll/  keeping  and  publish- 
i^the  *  Burgess  List,'  and  making  out 

*  Ward  lists  *  of  the  same.  He  is  made 
responsible  for  the  safe  keeping  of  all 
chuter  deeds  and  records.  He  is  sub- 
jected to  Various  fines  in  case  of  neglect 
of  du^,  and  is  disqualified  to  act  as  audi- 
tor. He  is  bound  to  submit  accounts  of 
all  money  and  matters  committed  to  his 
charge,  at  such  times  and  in  such  manner 
as  the  council  may  direct. 

A  TVetuurer  is  required  to  be  appoint- 
ed by  the  council,  of  which  he  is  not  to 
be  a  member.  He  is  to  ^ve  securi^  fi>r 
the  proper  discharge  of  his  duties.  He  is 
to  keep  accounts  of  all  receipts  and  dis- 
bursements, to  be  open  to  ihe  inspection 
of  aldermen  and  councillors.  He  is  to  pay 
no  money  except  by  order,  in  writing, 


of  the  council,  and  is  to  submit  his  ac* 
counts  with  vouchers  half-yearly  to — 

The  Auditors^  who  are  to  be  two  in 
number,  elected  by  the  burgesses  annual- 
ly, on  the  Istof  Alarch,  in  a  similar  man- 
ner as  oonndllors  are  elected,  and  from 
the  persons  qualified  to  be  councillors. 
No  actual  councillor,  however,  nor  the 
town-clerk,  nor  treasurer,  each  of  whose 
accounts  he  examines,  can  be  elected  au- 
ditor. His  duties  sufficiently  appear  from 
what  has  been  before  stated^  [Audi- 
tor.] 

The  Aaaessors  are  two  officers  to  be 
appointed  in  every  borough,  in  like  man- 
ner as  auditors.  Their  duties  are  to  act 
in  conjunction  with  the  mayor  in  revising 
the  burgess  lists  at  the  election  of  coun- 
cillors. [Assessor.] 

Such  IS  the  list  of  officers  necessarily 
existing  in  each  borough  UDder  the  pro- 
visions of  the  Act  4  &  5  Wm.  IV.  c.  76. 
Other  officers  maj  be  appointed  either 
for  general  municipal  purposes,  or  under 
certain  circumstances,  for  the  special  pur- 
pose  of  the  administration  of  justice. 

With  regard  to  the  adminigtrcUion  of 
justice  in  K>roughs,  the  Corporation  Be- 
form  Act  made  several  alterations.  In 
the  boroughs  named  in  schedules  A  and 
B,  the  Queen  is  empowered  to  appoint  as 
many  persons  as  she  may  think  proper 
to  be  Justices  of  the  Peace,  who  are  not 
required  to  have  any  qualification  bv 
estate.  The  council  also  of  any  borough 
may,  if  they  think  it  necessary  that  one  or 
more  salaried  Police  Magistrates  should 
be  appointed,  make  a  by-law  fixing  the 
amount  of  salary,  and  thereupon  the 
queen  may  appoint  such  person  as  she 
may  think  fit,  so  that  the  person  be  a 
barrister  of  five  years'  standing.  The 
appointment  is  given  to  the  Crown  in 
order  that  the  administration  of  justice 
may  be  above  the  suspicion  of  being 
tainted  b}r  part^  or  local  interests,  a  sus- 
picion which  might  be  incurred,  and  even 
deserved,  were  the  appointment  made  by 
the  coundl.  The  justices  of  the  peace 
may  appoint  a  derk,  with  respect  to 
whom  some  usefiil  provisions  will  be 
found  in  §  102. 

In  boroughs  where  the  council  shall 
signify  their  desire  to  that  efiect  by  peti- 
tion, setting  forth  the  grounds  of  tlieir 
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applicatioo.  the  state  of  the  gaol,  and  the 
salary  which  they  are  willinff  to  pay,  the 
Crown  may  appoint  a  Reconier  for  any 
one  toeh  borongh,  of  for  any  two  or  moie 
boroughs  conjointly.  The  Recorder  most 
he  a  barrister  of  not  less  than  five  years' 
standing.  He  is,  by  yirtne  of  his  office, 
a  justice  of  the  peace  of  the  boroogfa,  and 
is  to  have  precedence  within  the  borongh 
next  after  the  mayor.  Sach  boroughs 
will  have  separate  courts  of  Quarter* 
Sessions  of  the  Peace,  which  is  to  be  a 
court  of  record  having  oogniance  of  all 
crimes,  offences,  and  other  matters  cog- 
nizable by  any  court  of  quarter-sessions 
for  counties,  the  recorder  being  enabled 
to  do  all  thin||s  necessary  for  exercising 
such  jurisdiction,  notwithstanding  his 
beins  the  sole  judge. 

The  council  appoint  the  clerk  of  the 
peace,  when  a  separate  court  of  quarter- 
sessions  is  mnted. 

Towns  which  are  not  incorporated  ma^ 
obtain  a  charter  of  inooiporation  by  peti- 
tion to  the  Privy  Council.  (1  Vict  c.  78, 
§  49.)  Manchester,  Birminj^ham,  Shef- 
field, and  Bolton  have  been  incorporated 
under  this  regulation. 

By  §  139  all  advowsons,  rights  of  pre- 
sentation or  nomination  to  any  benefice  or 
ecclesiastical  preferment  in  the  gift  of  the 
corporate  body  were  required  to  be  sold 
under  the  direction  of  the  Ecclesiastical 
Commissioners ;  the  proceeds  to  be  vested 
in  government  securities  and  the  annual 
interest  carried  to  the  account  of  the 
borough  fund. 

The  management  of  charitable  trust 
funds  was  taken  from  municipal  bodies 
b}'  §  7 1 :  the  administration  of  such  funds 
is  now  placed  in  the  hands  of  trustees 
who  are  appointed  by  the  Lord  Chan- 
cellor. 

Ireland, — ^The  borough  system  of  Ire- 
land may  be  described  iu  general  as  an 
immediate  branch  from  that  of  Eneland, 
and  the  mode  of  incorporation  adopted 
by  the  crown  in  erecting  the  modem 
boroughs,  presents  little  more  than  a 
parallel  to  the  course  it  was  pursuing  in 
England.  The  completion  <^  the  terri- 
tonal  conquest,  while  it  relieved  the 
ancient  boroughs  from  the  danger  of  ex- 
ternal attack  from  the  unsubdued  native 
Irish  population,  rendered  their  internal 


fVeedom  more  liable  to  attack  from  the 
English  crown.  Since  the  permanent 
establishment  of  the  Church  of  England 
reformation,  there  has  been  the  difference 
not  of  races,  but  of  creed$,  James  I.  sent 
presidents  or  military  sovemors  through 
the  Irish  provinces  for  the  immediate 
enforcement  of  the  statutes  relating  to  the 
crown's  supremacy  and  to  the  uniformity 
of  common  prayer,  especially  iu  the 
corporate  towns.  On  arriving  at  these 
towns  they  called  befbre  them  the  mayora 
and  other  principal  corporate  officers, 
and,  after  some  farther  proceeding,  de- 
posed them,  imprisoned  them  during  his 
majesty's  pleasure,  imposed  on  Uiem 
heavy  pecuniary  penalties,  and  fbr  pay* 
ment  or  these  had  their  goods  sold  in  the 
public  streets.  The  loiding  mvnicipa] 
officers  being  thus  ejected,  others,  of 
known  pliancy,  were  substitnled  in  their 
places ;  and  these  persons  readily  resigned 
the  rights  and  liberties  of  their  towns 
into  the  king's  hands,  and  took  out  new 
charters  of  incorporation.  And  here  it 
was  that  the  leading  object  of  the  crown 
was  accomplished.  To  the  several  an- 
cient boroughs  new  charters  were  soon 
issued,  fo  framed  as  to  leave  but  a  very 
small  share  of  municipal  power  to  the 
great  body  of  the  inhabitants.  In  these 
charters  individuals  were  expressly  nomi- 
nated to  fill  the  offices  of  mayor,  sheriff, 
recorder,  &c. :  the  members  of  the  govern- 
ing council  of  the  corporations  were  in 
most  instances  nominated  in  like  manner, 
with  exclunve  power  to  appoint  their 
successors;  so  that  the  inhabitants  at 
large  were  almost  wholly  deprived  of 
that  share  in  their  local  government, 
which,  under  the  original  constitutions 
of  these  boroughs,  the^  had  enjoyed  fbr 
upwards  of  four  centuries. 

The  roirit  of  absolute  exclusion  pre- 
vailing in  the  Irish  municipalities  was 
mitigated  in  some  degree  by  the  Act  of 
Explanation,  which  empowered  the  Lord 
Lieutenant  and  Council,  within  seven 
years,  to  make  rules,  orders,  and  direo- 
tions,  for  the  better  regnlAtion  of  all 
cities^  walled  towns,  and  oorpontioiis. 
By  virtue  of  this  power,  the  Lord  Lieu- 
tenant and  Council,  in  167S,  issued  what 
are  called  the  "  New  Rules."  That  part 
of  these  New  Roles  which  tended  to  re- 
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store  the  ancient  basis  of  the  mnnicipal 
franchise,  was  a  provision  that  all  resi- 
dent ''foreigners,  strangers,  and  aliens, 
being  merchants,  or  skilled  in  any  mys- 
tery, craft,  or  trade,"  were  entitled  to 
their  freedom.  Thus,  in  spite  of  the 
exclasive  system  then  in  operation,  erery 
resident  trader  in  the  corporate  towns  of 
Ireland  was  enabled  to  become  a  free- 
man ;  thooffh  still,  except  by  special  dis- 
pensation, he  ooold  not  fill  the  higher 
municipal  ofiices,  miless  b^  taking  the 
oath  of  sapremacy  and  giTing  the  other 
tests  then  required.  But  after  the  Revo- 
lution of  1688  the  spirit  and  intention  of 
this  portion  of  these  roles  were  wholly 
disregarded. 

The  inquiry  into  the  state  of  the  muni- 
cipal corporations  of  Ireland,  commenced 
in  1833,  was  a  branch  of  the  general 
mnnicipal  inquiry  which  naturally  fol- 
lowed the  passing  of  the  parliamentary 
Reform  Acts.  The  Irish  Commissioners 
took  as  the  basis  of  their  local  investi- 
gations the  117  places  which  sent  re- 
presentatives to  the  Irish  parliament 
Their  report  showed  that  in  Ireland  the 
total  inadequacy  of  the  basis  of  muni- 
cipal constituency  was  yet  more  univer- 
sally glaring  and  more  injuriously  ope- 
rative than  it  was  in  the  unrerormed 
system  of  England.  They  especially 
pointed  to  the  excessive  abuse  of  the  un- 
limited power  of  admitting  non-residents 
into  the  local  constituency.  In  1747  the 
political  spirit  of  the  time  induced  the 
legislature,  by  statute  21  Gea  II.,  chap. 
10,  sec  8,  of  the  Irish  parliament,  to  dis- 
pense with  residence  as  a  qualification 
for  corporate  offices  in  all  but  a  very  few 
of  the  Irish  corporations.  The  efiect  of 
this  enactment  was  to  deprive  a  large 

Sroportion  of  the  corporations  of  a  resi- 
ent  governing  body.  In  some  cases,  a 
few,  very  rarely  a  majority,  of  the  muni- 
cipal council,  were  inhabitants  of  the 
town ;  while  in  others,  the  whole  char- 
tered body  of  burgesses  became  composed 
of  non-residents,  some  of  whom  attended, 
profirmAj  at  elections  of  the  corporate 
officers  and  of  the  parliamentary  repre- 
sentatives, or  on  occasion  of  the  disposing 
of  corporate  property,  though  taking'  no 
other  part  in  the  local  government  In 
addition  to  so  many  other  fertile  sources 


of  perversion,  some  charters  gave  a  direct 
control  in  the  corporate  elections^  to  the 
lord  Of  the  manor  or  landed  proprietor  of 
the  town  in  which  the  corporation  was 
established ;  while  in  others,  the  powers 
given  to  a  small  self-elected  body  became 
naturally  centred  in  its  most  influential 
member.  With  few  exceptions,  the  in- 
fluence once  acquired  by  persons  of  rapk 
or  property  in  the  corporations  was  easily 
pei^tuated  hy  the  powers  of  self-election 
in  the  governing  councils,  until  by  de- 
grees the  corporate  bodies  became,  as 
many  of  them  had  long  been,  composed 
almost  exclusively  of  Ae  family  or  im- 
mediate dependents  and  nominees  of  the 
individual  recognised  as  the  **  patron," 
or  "  proprietor ;"  acting  solely  according 
to  his  dictation  and  for  his  purposes,  in 
the  election  of  the  municipal  officers,  the 
administration  of  the  corporate  aflfairs  and 
property,  and  the  returning  of  the  mem- 
bers of  parliament  for  the  borough.  The 
influence  thus  acquired  came  to  be  re- 
garded as  absolute  property,  and  trans- 
mitted as  part  of  the  family  inheritance : 
in  some  instances  it  was  made  the  sub- 
ject of  pecunianr  purchase ;  in  some,  as 
in  the  case  of  Waterford,  partitioned,  by 
agreement,  between  contending  interests ; 
and  when  the  legislative  union  between 
Great  Britain  and  Ireland  deprived  many 
of  the  corporate  towns,  or  rather  their 
patrons  or  proprietors,  of  the  power  of 
returning  members  to  parliament,  this 
species  of  property  was  formally  re- 
cognised as  a  subject  of  national  com- 
pensation. 

The  Commisdoners  of  Inquiry  remark, 
in  relation  to  the  return  of  members  of 
parliament,  that  in  far  the  greater  num- 
ber of  the  close  corporations  the  persons 
composing  them  were  the  mere  nominees 
of  the  **  patron  "  or  "  proprietor  "  of  the 
borough:  while  in  those apparentiv more 
enlarged  they  were  admitted  and  asso- 
ciated in  support  of  some  particular 
political  interest,  most  frequenUy  at 
variance  with  that 'of  the  majority  of  the 
resident  inhabitants.  **  This  system,"  they 
observe,  *•  deserves  peculiar  notice  in 
reference  to  your  majesty's  Roman  Ca- 
tholic subjects.  In  tiie  close  boroughs 
they  are  almost  universally  excluded 
from  all  corporate  privileges.     In  the 
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more  oonsiderable  towns  they  have  rarely 
been  admitted  even  as  freemen;  and, 
irith  few  exceptions,  they  are  altogether 
excluded  from  the  governing  bodies.  In 
some— and  among  these  is  the  most  im- 
portant corporation  in  Ireland,  that  of 
Dablin— their  admission  is  still  resisted 
on  avowed  principles  of  sectarian  dis- 
tinction. This  exclusive  spirit,  the  com- 
missioners  added,  operates  far  more  widely 
and  more  mischievously  than  by  the  mere 
denial  of  equal  privilege  to  persons  pos- 
sessing perfect  equality  of  civil  worth ; 
fbr  in  places  where  the  great  mass  of  the 
population  is  Roman  Catholic,  and  per- 
sons of  that  persuasion  are,  for  all  effi- 
cient purposes,  excluded  from  corporate 
privilege,  the  necessary  result  is,  that  the 
municipal  magistracy  belong  entirely  to 
the  other  religious  persuasion ;  and  the 
disfiensation  of  local  justice  and  the  se- 
lection of  juries  being  committed  to  the 
members  of  one  clan  exclusively,  it  is 
not  surprising  that  such  administration 
of  the  laws  should  be  regarded  with  dis- 
trust and  suspicion  by  the  other  and  more 
numerous  body. 

-  The  evils  of  the  Irish  municipal  system 
have  been  mitigated  by  the  Act  for  Par- 
liamentary Reform  in  Ireland,  and  by  an 
act  passed  in  1840  (3  &  4  Vict  c.  108), 
**  for  the  regulation  of  municipal  corpo- 
rations in  Ireland."  The  existing  cor- 
porations were  placed  in  schedules  and 
dealt  with  in  the  following  manner. 
Schedule  A  contained  the  following  ten 
phces:  Bel&st,  Clonmel,  Cork,  Drog- 
heda,  Dublin,  Kilkenny,  Limerick,  Lon- 
donderry, Sligo,  and  Waterford;  which 
are  all  continued  as  corporations,  subject 
to  the  provisions  of  the  Act,  under  the 
title  of  mayor,  aldermen,  and  burgesses 
(in  Dublin  the  title  of  Lord  Mayor  is 
retained).  Schedule  B  contained  thirty- 
seven  places,  which  were  cUssed  in  two 
divirions,  namely,  those  corporations  (19) 
which  possessed  estates  or  funds  pro- 
ducing not  less  than  100/.  a-year,  and 
those  (18)  which  were  not  possessed  of 
property  to  the  above  amount  All  these 
thirty-seven  boroughs  were  dissolved, 
but  the  act  provid^  that  any  of  them 
which  had  a  population  exceeding  3000 
mig^ht  obtain  a  charter  of  incorporation 
Btmilar  to  that  of  the  charters  exgoyed  by 


the  ten  boroughs  in  Schedule  A,  upon 
petition  by  a  majority  of  the  inhabitant 
rate-payers  to  the  Queen  in  council.  In 
the  other  towns  in  Schedule  B  another 
arrangement  was  adopted;  in  some  of 
these  towns  commissioners  for  lighting, 
cleansing,  watching,  &c  had  been  elected 
under  9  Geo.  IV.  c.  82,  and  in  this  case 
the  corporate  property  was  vested  in  the 
commissioners,  to  be  applied  by  them  in 
aid  of  the  rates  levied,  and  for  the  pub- 
lic benefit  of  the  inhabitants.  The  places 
where  the  9  Geo.  IV.  c  82,  had  not  been 
adopted,  and  where,  consequently,  no 
conunissioners  existed,  were  arran^  in 
two  schedules,  and  in  the  towns  in  the 
first  schedule  a  board  of  commissioners 
was  to  be  elected  in  the  proportion  of  one 
commissioner  for  every  500  inhabitants, 
in  whom  the  corporate  property  was  to 
be  vested,  subject  to  the  trust  already 
mentioned;  and  in  the  towns  in  the 
second  schedule  the  corporate  property 
was  to  be  vested  in  the  guardians  of  the 
poor  of  tiie  union  in  which  such  borough 
or  the  larger  part  of  it  was  situated. 
But  if  any  of  the  boroughs  in  these  two 
schedules  elect  commissioners  under 
9  Geo.  IV.  the  corporate  property  is  to 
be  vested  in  itiem ;  or  if  they  obtain  a 
charter  of  incorporation,  then  m  the  cor- 
poration. Schedule  I  contained  twenty 
boroughs,  the  corporations  of  which 
were  dissolved  by  the  act,  and  the  cor- 
porate property  vested  in  commissioners 
under  9  Geo.  IV.,  or  in  the  poor-Uw 
guardians  as  already  detailed. 

The  persons  qualified  to  vote  for  cor- 
porate officers,  or  for  municipal  commis- 
sioners in  the  towns  in  schedule  B,  are, 
each  male  of  full  age  who  on  the  last  day 
of  August  in  any  year  is  an  inhabitant 
householder,  and  has  been  resident  for 
six  calendar  months  preceding  within 
the  borough,  or  within  seven  statute 
miles  thereof,  and  who  shall  occupy  any 
house,  warehouse,  counting-house,  or 
shop,  which,  separately  or  jointljr  with 
any  land  occupied  by  him  therewith  as 
tenant  or  as  owner,  shall  be  of  the  yearly 
value  of  not  less  than  lOL  ascertained 
according  to  the  directions  of  the  act 
Several  of  the  provisions  of  the  act  re- 
semble the  provisions  of  the  English 
Municipal  Reform  Act 
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MURDER.  In  the  earlier  periods  of 
English  jnrispmdenoe,  mnrder,  murdrum, 
was  a  term  used  to  describe  the  secret 
destruction  of  life,  witnessed  and  known 
by  none  besides  the  dayer  and  any  ac- 
complioes  that  he  might  have.  Murdrum 
was  also  the  name  of  a  peconiary  penalty 
imposed,  until  the  reign  of  Edward  III., 
upon  the  county  or  district  in  which  such 
a  secret  killing  had  taken  place.  One  of 
the  modes  of  escaping  fitNn  this  penalty 
was,  a  presentment  of  Englishry ;  m  other 
words,  a  finding  by  the  coroner's  inquest, 
upon  the  statement  of  the  relations  of  the 
deceased,  that  he  was  an  Englishman ; 
the  sole  object  of  the  amercement  having 
been  the  protection  of  Danes,  and  after- 
wards of  the  Normans,  fh>m  assassination 
by  the  English.  (GlanTille;  Reeves.) 
By  the  grant  of  '  munira,'  which  is  com- 
monly found  in  ancient  charters  of  fran- 
chises, the  right  to  receive  these  amerce- 
ments within  the  particular  districts, 
passed  from  the  crown  to  the  grantee. 
Amercements  for  non-presentment  of 
Englishry  were  abolished  in  1340,  by  14 
Edw.  III.  St  1,  c.  4. 

As  the  law  formerly  stood,  every  de- 
struction of  human  life,  not  effected  in 
this  secret  manner,  wiUi  whatever  cir- 
cumstances of  malignity  and  cruelty  it 
might  be  accomplished,  was  treated  as 
simple  homicide.  As  the  law  now  stands, 
murder  is  the  destruction  of  human  life, 
accompanied  with  an  intention  to  kill,  or 
do  great  bodily  harm,  or  wilftilly  to  place 
human  life  in  peril ;  or  resulting  from  an 
attempt  to  commit  some  other  relony ;  or 
occurring  in  the  course  of  resiBtance  of- 
fered to  ministers  or  officers  of  justice,  or 
others  rightfully  engaged  in  carrying  the 
law  into  execution.  All  other  cases  of 
culpable  homicide,  in  which  death  is  pn>> 
duoed  involuntarily,  but  is  occasionea  by 
want  of  due  caution ;  or  where,  though 
death  is  produced  voluntarily,  the  crime 
is  extenuated  by  circumstances ;  or  where 
a  minister  or  officer  of  justice  is  killed, 
but  sufficient  authority  did  not  exist,  or 
was  not  communicated  to  the  party  before 
the  fiital  blow  was  given ;  or  where  any 
other  circumstances  essential  to  the  crime 
of  murder  are  wanting— amount  only  to 
simple  felonious  homicide,  or,  as  it  is 
commonly  called,  without  regard  to  the 


age  or  sex  of  the  party  killed,  Maa- 
s&ughter. 

In  the  modem  law  of  England  the 
crime  of  murder  is  characterised  by  hav- 
ing been  committed  with  malice  afore- 
thought, or,  as  it  is  sometimes  called, 
malice  prepense.  But  the  term  **  malice 
aforethought"  is  frequently  applied  to  a 
state  of  thmgs  in  which  there  is  no  malice 
in  the  ordinary  sense  of  the  term,  but  is 
only  malice  in  a  legal  sense.  If  A  shoots 
at  B  with  intent  to  kill  him,  but  by  mere 
accident  kills  C,  this  is  a  killing  from 
implied  malice.  If  A,  by  throwing  a 
heavy  stone  from  the  roof  of  a  house 
into  the  street  in  which  he  knows  that 
people  are  continually  passing,  kilte  B,  a 
mere  stranser,  this  also  is  a  killing  frt>m 
implied  muice. 

Implied  malice  ia  however  very  loosely 
define  in  the  law  of  Eneland,  if  it  can 
be  said  to  be  defined  at  all.  It  is  stated, 
that  the  existence  of  implied  malice  is  a 
pure  question  of  law,  or  a  conclusion  of 
law  to  be  drawn  from  all  the  circum- 
stances of  the  case ;  and  it  is  in  some 
cases  made  to  depend  upon  a  very  ab- 
struse technical  doctrine.  The  existence 
or  non-existence  of  a  criminal  intention, 
even  where  that  intention  has  no  refer- 
ence to  any  personal  injury,  but  happens 
to  be  accompanied  with  a  killing  which 
is  altogether  accidental,  is  made  to  con- 
stitute the  distinction  between  the  higher 
and  lower  species  of  culpable  homicide ; 
and  in  other  cases  the  existence  of  such 
criminal  intention  brings  even  an  acci- 
dental killing  within  the  scope  of  man- 
shiughter. 

Every  homicide  is  presumed  to  be 
malicious  until  the  contrary  be  shown. 
But  circumstances  may  extenuate  the  of- 
fence, and  reduce  it  from  the  crime  of 
murder  to  that  of  manslaughter ;  or  the 
act  may  appear  to  amount  either  to  justi- 
fiable or  excusable  homicide.  In  cases  of 
justifiable  homicide,  and,  according  to 
modem  practice,  in  cases  of  excusable 
homicide,  the  party  causinff  the  deatib  is 
discharged  from  responsibility. 

To  coflBtitute  legal  homicide,  the  death 
must  result  from  injury  to  the  person  (as 
oontradistin^shed  from  causes  operating 
upon  the  mtnd)  occasioned  by  some  act 
done   by,  or   some  unlawful  omission 
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ohftrj^ble  upon,  the  putv  to  whom  inch 
homicide  is  imputed.  The  terms  **  wil- 
ftil  omission  "  apply  to  every  case  of  non- 
oomplianoe  with  a  legal  obligation  which 
the  party  may  be  under,  to  supply  food, 
clothing,  or  to  ftimish  any  other  assists 
,aiioe,  or  to  do  any  other  act,  for  the  sup- 
port of  life  or  for  the  prereution  of  injury 
to  it  It  is  not  homicide  unless  death  take 
place  within  a  year  and  a  da^  after  the 
innuy ;  or,  in  other  words,  it  is  not  con- 
sidered homicide  when  the  party  injured 
snrriyes  a  whole  year,  exclusive  both  of 
the  day  of  the  injury  and  of  the  day  of 
the  death  ;  nor  where  the  death  is  to  be 
attributed  to  nnskilfnl  treatment,  or  other 
cause  not  resulting  from  or  aggravated 
by  the  iqj^T  sustained. 

The  law  of  homicide  applies  to  the 
killing  of  aliens,  except  alien  enemies 
killed  in  war ;  to  felons,  exceot  when  ex- 
ecuted according  to  law ;  and  to  persons 
outlawed,  whether  on  civil  or  on  criminal 
process.  But  a  child  tn  veiUer  $a  mere 
(in  its  mother^s  womb)  is  not  a  subject  of 
homicide,  unless,  subsequently  to  the  in- 
jury, it  be  born  alive,  and  die.  within  a 
jrear  and  a  day  from  its  birth,  firom  the 
mjury  received  whilst  unborn. 

Cnminal    homicide  is  one  of  three 
kinds,  murder,  manslaughter,  and  self- 
murder  or  suicide. 
I.  Murder  is  committed  by : — 
I    1.  Voluntary  homicide,  without  cir- 
cumstances of  justification,  excuse, 
or  extenuation. 
2.  Involuntary    homicide,    resulting 
from  the  commission  of  a  felony, 
or  fhmi  an  attempt  to   commit 


3.  Homicide,  whether  voluntary  or  in- 
voluntai^,  committed  in  unlaw- 
fhlly  resisting  officers  or  ministers 
of  the  law,  or  other  persons  law- 
fully acting  for  the  advancement 
or  in  the  execution  of  the  law. 
II.  Manslaughter  consists  in : — 

1.  Voluntary  bat  extenuated  homicide, 

committed  in  a  state  of  provoca- 
tion, arising  from  a  sufficient  cause. 

2.  Involuntary  homicide,  ncA  excused 
as  being  occasioned  by  mere  mis- 
adventure. 

This  second  class  may  be  subdivided 


1.  Involuntary    homicide,     resulting 

fk^m  some  act  done,  or  from  the 
wilfU  omiflsioD  to  do  some  act, 
with  intent  to  occasion  bodily 
harm. 

2.  Involuntary    homicide,    resulting 

from  some  wiongfU  act  done  to 
the  person. 

3.  Involuntarjr  homicide,  in  commit- 

ting, or  m  attempting  to  commit, 
an  offence  attended  with  risk  of 
injury  to  the  person. 

4.  Involuntary    homicide,    resulting 

fh>m  some  act  done  without  due 
caution,    or  from    the  unlawfVil 
omission  to  do  some  act 
Homicide  not  criminal  is : — 

1.  Justifiable,  as  done  for  the  advance- 

ment or  in  the  execution  of  the 
law;  or 

2.  Excusable,  as  done  for  the  defence 

of  person  or  property ;  or  because 
it  nas,  without  the  fault  of  the 
party,  become  necessary  for  his 
preservation. 

The  offence  is  extenuated  where  the 
act,  being  done  under  the  influence  of 
sudden  provocation,  or  of  fear,  or  of 
alarm,  which  may,  for  the  time,  suspend 
or  weaken  the  power  of  judgment  and 
self-control,  is  attributable  to  transport 
of  passion  or  defect  of  judgment  so  oc- 
casioned, without  any  deliberate  inten- 
tion to  kill  or  do  peat  bodily  harm ; 
regard  still  being  had  to  the  nature  and 
extent  of  violence  used  by  the  pt^ 
inflicting  the  injury  which  causes  aeath, 
as  compared  with  the  cause  of  provo- 
cation. The  ofience  is  not  extenuated 
where  the  cause  of  provocation  is  sUffht, 
and  the  killing  cannot  be  attributed  to 
mere  heat  of  blood  arising  from  the  pro- 
vocation fpven. 

Homicide  is  neither  justified  nor  ex- 
tenuated by  reason  of  any  consent  given 
by  the  party  killed,  as  in  duels.  [Dubl.] 

Homicide  is  justifiable  where  the  act 
is  done  in  a  lawfol  manner,  by  an  officer 
or  other  person  lawfully  authorised  in 
execution  of  the  sentence  of  a  court  of 
competent  jurisdiction. 

Homicide  is  justifiable  where  an  officer 
of  justice,  or  other  person  duly  autho- 
rised to  arrest,  detun,  or  imprison  for 
any  felony  or  for  any  dangeroos  wound 
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given,  and  using  lawful  means  for  the 
jmrpose,  cannot,  otherwise  than  by  kill- 
ing, overtake  the  party  in  case  of  flight, 
or  prevent  his  escape  from  josUce ;  pro- 
vided the  officer  knew,  or  had  reason  to 
believe,  that  the  party  attempting  to 
escape  was  aware  that  he  was  pursaed 
for  sach  felony  or  wound  given. 

Also,  where  any  officer  of  justice,  or 
other  person  lawfully  executing  in  a 
lawful  manner  any  civil  or  criminal  pro- 
cess, or  interposing  in  a  lawful  manner 
for  the  prevention  or  suppression  of  an^ 
breach  of  the  peace  of  other  offence,  is 
unlawfully  and  forcibly  resisted,  and 
using  no  more  force  than  is  necessary  to 
overcome  such  remstanoe,  happens  to  kill 
the  pftrt^  resisting ;  or  being,  by  reason 
of  the  violence  opposed  to  nim,  under 
reasonable  fear  of  death  if  he  proceed 
to  execute  his  duty,  and  because  he  can- 
not otherwise  both  execute  his  duty  and 
ftreserve  his  life,  kills  him  who  so  re- 
sists—in either  of  these  cases  the  homicide 
is  justifiable. 

Homicide  is  also  justifiable  when  ne- 
cessary for  preventing  the  perpetration 
of  any  felony  attempted  to  be  committed 
by  violence  or  surprise  against  person, 
habitation,  or  property ;  and  where  one, 
in  defence  of  moveable  property  in  his 
lawful  possession,  using  no  more  force 
tiian  is  necessary  for  the  defence  of  such 
property  against  wrong,  happens  to  kill 
the  assailant ;  or  being,  from  the  violence 
of  the  assailant,  under  a  reasonable  and 
bond  fide  apprehension  that  he  cannot 
otherwise  both  defend  his  property  and 
preserve  his  life,  kills  the  assailant;  also 
where  one  in  lawful  possession  of  house 
or  land,  after  requesting  another,  who  has 
no  right  to  be  there,  to  depart,  is  resisted, 
and  using  no  more  force  them  is  necessary 
to  remove  such  wrong-doer  and  retain 
his  possession,  happens  to  kill  such  wrong- 
doer; or  being,  from  the  'nolence  wiSi 
which  such  wrong-doer  endeavours  to  de- 
prive him  of  possession,  under  reasonable 
and  band  fide  apprehension  that  he  cannot 
otherwise  both  maintain  possession  and 
preserve  his  life,  kills  such  wrong-doer. 

Homicide  is  excusable,  when  a  man 
is  involuntarily  placed  in  such  a  situation 
that  he  is  under  the  necessity  of  killing 
another  in  order  to  save  his  oirn  life ;  as 


where,  in  a  shipwreck,  A  pushes  B  from 
a  plank  which  can  save  one  only. 

Homicide  is  not  criminal  when  it 
occurs  in  the  practice  of  any  lawful  sport 
or  'exercise  with  weapons  not  of  a  deadly 
nature,  and  without  intent  to  do  bodily 
harm,  and  where  no  unfair  advantage  is 
intended  or  taken.  But  it  amounts  to 
manslaughter  where  weapons  are  used  the 
use  of  which  is  attended  with  probable 
danger;  or  where,  in  case  of  friendly 
contest,  without  the  use  of  such  weapons, 
death  results  from  anv  unfair  advantage 
taken,  either  as  regards  the  nature  of  the 
instrument,  the  mode  of  using  it,  the 
want  of  due  warning  given  previously 
to  violence  used,  or  fh>m  any  want  of 
due  caution. 

The  statute  of  9  Geo.  IV.  c.  31,  §  3, 
enacts,  that  every  person  convicted  of 
murder  or  of  being  accessory  before  the 
fiict  to  murder  shall  suffer  death;  and 
that  every  accessory  after  the  fact  to 
murder  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  transported  for  life,  or 
to  be  imprisoned,  with  or  without  hard 
labour,  for  any  term  not  exceeding  four 
years.  By  an  act  passed  in  1752  (25 
Geo.  II.  c  37)  the  bodies  of  persons 
executed  for  murder  were  directed  to  be 
delivered  to  surgeons  to  be  dissected,  or  to 
be  hanged  in  chains.  [Anatobit  Act.] 
The  2  &  3  Wm.  IV.  c.  75,  required  that 
such  persons  should  be  hung  in  chaius, 
or  buried  within  the  precincts  of  the 
prison.  The  4  &  5  Wm.  IV.  c.  36,  §  1, 
has  taken  away  one  part  of  l^e  alter- 
native, and  the  mode  of  burial  is  the  only 
circumstance  which  distinguishes  sen- 
tence upon  a  conviction  for  murder  fh>m 
those  pronounced  in  other  capital  cases. 
Formerly  the  murder  of  a  bi&op,  abbot , 
or  prior,  by  a  person  owing  him  canoni- 
cal obedience,  of  a  master  or  mistress  by 
a  servant,  or  of  a  husband  by  his  wife, 
was  denominated  petty  treason,  and 
punished  with  greater  severity  tiian  other 
murders.  The  party  was  drawn  to  the 
place  of  execution ;  and  if  the  offender 
was  a  woman,  burning  was,  as  in  the  case 
of  high  treason,  substituted  for  hanging ; 
but  by  the  9  Geo.  IV.  c.  81,  §  2,  petty 
treason  is  treated  as  murder  onl^. 

The  offence  of  manslaughter  is  punish- 
I  able  with  transportation  for  life,  or  for 
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not  lesB  than  seren  ^ean,  or  with  im- 
prisonment with  or  without  h«rd  labour, 
not  exceeding  fbor  years,  with  fine,  by  9 
Geo.  IV.  c.  31,  i  9.  (Foster;  East; 
Fourth  Report  tf  CrimimU'Jjmf  Com^ 
miuumen,)    [Law,  Ceihinal.] 

MUTINY  ACT,  the,  is  a  series  of  re- 
gulations which,  flrom  year  to  year,  are 
enacted  by  the  Imjwrial  Parliament  of 
Great  Britain  for  the  government  of  the 
military  force  of  the  country. 

Laws  have,  at  various  times,  been  made 
by  the  authority  of  the  crown  for  the 
maintenance  of  discipline  in  the  army 
when  in  garrison,  on  a  march/  and  in 
the  presence  of  an  enemy ;  these  may 
be  seen  at  length  in  Grose's  *  History 
of  the  English  Army '  (vol.  ii.) ;  but 
the  code  which  is  now  in  use  is  one 
of  the  first-fruits  of  the  Revolution  in 
1688.  Previously  to  that  event  the 
crown,  except  dunng  the  Civil  Wars  and 
the  subsequent  Protectorate,  had,  at  least 
practically,  the  supreme  power  over  the 
militia  (that  is,  over  the  whole  military 
force),  which,  with  or  without  the  con- 
sent of  the  nation,  might  be  called  out 
and  employed  as  long  as  pay  and  quarters 
could  be  obtained  for  toe  troops.  But 
the  efforts  then  recently  made  to  main- 
tun  and  extend  the  power  in  the  crown, 
joined  to  the  increasing  jealousy  of  the 
people  for  tiieir  civil  and  religious  libera 
ties,  led  the  two  houses  of  parliament  to 
take  the  earliest  opportunity,  after  the 
new  king  had  been  called  to  the  throne, 
of  expressing  in  some  act  of  legislation 
th^r  authority  over  the  regular  troops  of 
the  nation;  and  an  opportunity  almost 
immediately  presented  itself,  on  a  serious 
act  of  mutiny  taking  place  in  the  army. 
The  Royal  Scotch  and  Dumbarton's  regi- 
ments»  under  Marshal  Soomberg,  in  their 
progress  to  the  coast  for  the  purpose  of 
being  embarked  for  Holland,  being 
qnaitered  at  Ipswich,  a  large  body  of 
men,  refusing  to  proceed  to  their  desti- 
nation, disarmed  their  officers,  seised  the 
military  chest,  and,  with  four  pieces  of 
cannon,  began  their  march  for  Scotland. 
Being  pursued  by  General  Ginckel,  with 
three  regiments  of  Dutch  dragoons,  they 
surrendered  at  discretion ;  but,  in  conse- 
quence of  this  event,  an  Act  was  imme-  I 
diately,  passed  (April  I2th»    1689)   1^ 


which  the  army  was  put  under  the  con- 
trol of  the  law  with  respect  to  discipline, 
and  under  its  protection  with  respect  to 
pay  and  quarters. 

The  enactments  of  this  bill  were  par- 
ticularly directed  against  mutinv  and 
desertion,  for  which  the  bill  was  uune* 
diatel^  required;  but  the  Act  itself  begins 
by  laying  down  as  maxims  that  the  raising 
or  keeping  a  standing  army  in  the  country 
in  time  of  peace,  imless  it  be  with  tlie 
consent  of  parliament,  is  against  Uw ;  said 
that  no  man  can  be  forejudged  of  life  or 
limb,  or  subject  to  any  kind  of  pnniah- 
ment,  in  any  other  manner  than  accord- 
ing to  the  established  laws  of  the  reslm. 
It  then  states  that  it  is  judjged  necessary 
by  their  m^esties  and  their  parliament; 
during  the  present  time  of  dsnger  and 
for  the  defence  of  the  Protestant  reli- 
gion, to  continue  and  augment  the  foieea 
which  are  now  on  foot 
.  Avoiding  the  acknowledgment  that 
any  power  exists  in  the  crown  for 
the  appointment  of  courts-martial,  the 
act  authorises  their  majesties  to  grant 
commissions  to  general  officers  to  as- 
semble such  courts  for  the  purpose 
of  ttying  and  punishing  such  ofiences 
as  mutiny  and  desertion.  Provisions 
are  ^  also  made  that  nothing  in  the 
Act  shall  exempt  an  officer  or  soldier 
from  the  ordinary  processes  of  law ;  that 
it  shall  not  concern  the  militia  troops,  and 
that  it  shall  only  continue  in  force  till 
the  10th  of  November  in  the  same  year. 
The  Act  has  ever  since,  with  <me  ex- 
cepUon,  been  annually  renewed;  after 
the  bill  which  passed  in  April,  1697,  for 
one  year  as  usual,  had  expired,  no  other 
was  passed  till  March,  1702;  and  on 
a  few  occasions,  the  bill  has  been  suf- 
fered to  expire  for  several  days  before 
the  following  one  received  the  royal 
assent 

The  Mutiny  Act  has  varied  in  many 
particulara  from  that  which  was  first 
passed,  but  it  has  been  uniform  in  all  its 
principal  points ;  such  as  the  dependence 
of  a  standing  army  on  the  consent  of 
parliament,  and  the  subjection  of  military 
men  to  all  the  processes  of  ordinary  law. 
Instead  however  of  the  original  fcnmnla 
above  mentioned,  by  which  the  reason  of 
keq»ing  up  a  military  force  was  expresKd, 
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the  Act  now  asserts  that  it  is  judged 
necessary  by  the  crown  and  parliament 
to  continue  a  body  offerees  (the  number 
beixig  exactly  specified)  for  the  safety  of 
the  United  Kingdom  and  the  preservation 
of  the  balance  of  power  in  Europe.  In 
all  the  Acts  which  passed  down  to  the 
commencement  of  Queen  Anne's  reign 
the  articles  were  few  in  number,  and 
some  of  them  were  very  ill  defined.  But 
in  Anne's  reign  many  new  articles  were 
inserted;  others  have  since  been  added, 
as  the  want  became  apparent;  and  the 
Mutiny  Act  may  now  be  considered  as  a 
ffood  general  code  of  law,  in  which  arc 
defined  strictly  but  briefly  all  military 
offences  of  the  higher  class,  and,  as 
precisely  as  possible,  nearly  all  those 
of  minor  importance.  The  military  of- 
fences of  the  higher  class,  thirteen  in 
number,  consist  m  a  commissioned  or 
non-commissioned  officer,  or  a  soldier,  ex- 
dting  mutiny,  or  not  using  his  best  en- 
deavours to  suppress  it;  in  misbehaving 
before  an  enemy ;  abandoning  or  deliver- 
ing to  the  enemy  any  garrison,  fortress, 
or  post;  compelhng  or  using  means  to 
induce  the  governor  of  such  garrison  to 
do  so;  quitting  his  post  without  leave, 
or  sleeping  at  his  post;  holding  corre- 
spondence with  the  enemy,  or  entering 
into  terms  with  the  enemy  without  li- 
cence; striking  a  superior  officer,  or 
disobeying  his  lawful  commands;  and, 
finally,  in  deserting  the  service.  For 
all  these  offences  the  Act  perscribes 
'*  death,  or  such  other  punishment  as  a 
general  conrt-martial  shall  award."  A 
clause  of  the  Act  enumerates  the  military 
offences  of  minor  importance  which  may 
be  tried  before  a  district  or  garrison 
court-martial:  these  consist  in  a  non- 
commissioned officer  or  soldier  wilfully 
maiming  himself,  or  tampering  with  his 
eyes;  malingering,  or  feigning  disease; 
stealing  government  stores ;  stealing  from 
an  officer  or  a  comrade ;  procuring  false 
accounts;  embezzling  public  money; 
and,  lasUy,  in  any  fraudulent  or  disgrace- 
fnl  conduct  For  these  offences  may  be 
awarded  corporal  punishment,  imprison- 
ment, forfeiture  of  the  additional  pay  to 
which,  for  length  of  service,  the  indi- 
vidual might  be  entitled,  and  forfeiture 
of  pennon  on  being  discharged.    And 


in  another  dauae  it  is  stated  that  im- 
prisonment, with  or  without  hard  labour, 
or  solitary  confinement,  may  be  awarded 
by  regimental  courts-martial  for  drunk- 
enness, or  insubordination  on  parade  or 
on  the  line  of  march. 

Beside  the  above  laws,  which  relate 
particidarly  to  the  discipline  of  the  army, 
the  Act  defines  the  constitution  and 
powers  of  courts-martial;  it  contains 
clauses  relating  to  the  enlistment  of  re- 
cruits, the  issue  of  pay  and  marching 
money,  the  ouartering  of  soldiers,  and  the 
supplying  of  carriages  for  the  conveyance 
of  troops  and  bagga^  The  Act  more- 
over contains  a  repetition  of  the  original 
clause  in  which  it  is  declared  that  the 
ordinary  course  of  law  is  not  to  be  in- 
terfered with  when  a  soldier  is  accused  of 
a  capital  crime ;  and  it  states  that  a  man 
cannot  be  taken  from  the  service  for  a 
debt  under  302. 

The  Mutiny  Act  is  declared  to  be  ap- 
plicable to  all  persons  employed  in  the 
recruiting  service ;  to  the  forces  of  the 
East  India  Company  while  in  any  part 
of  the  United  Kingdom,  and  till  their 
arrival  in  the  territories  of  the  Company ; 
to  the  officers  and  men  employed  in  the 
service  of  the  artillery  and  engineers ;  in 
the  corps  of  sappers  and  miners ;  to  the 
military  surveyors  and  draughtsmen  in 
the  onmance  department ;  and  to  foreign 
troops  serving  in  any  part  of  the  British 
dommions  abroad.  Its  provisions  are 
also  stated  to  extend  to  the  isUinds  of 
Guernsey,  Jersey,  Aldemey,  Sark,  and 
Man.  In  one  of  the  clauses  it  is  ex- 
pressly mentioned  that  nothing  in  the 
act  extends  to  any  of  the  militia  forces, 
or  yeomanry,  or  volunteer  corps  in 
Great  Britain  or  Ireland;  it  is  under- 
stood, however,  that  its  provisions  are 
applicable  to  the  corps  of  marines  when 
on  shore,  and  also  to  officers  holding 
rank  by  brevet,  though  not  to  such  as 
are  on  half-pay.  An  effort  was  made  in 
1749,  when  the  bill  was  introduced  as 
usual  into  parliament,  to  subject  officers 
of  this  class  to  martial  law,  but  the 
clause  was  abandoned  by  the  minister. 
Before  the  union  of  Ireland  with  Great 
Britain  there  was  a  separate  Mutiny  Act 
for  the  former  country,  but  now  the  same 
act  applies  to  both.    The  officers  and 
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troops  of  the  Eait  India  Company  are 
subject  to  their  own  Mntiny  Act,  which, 
however,  agrees  exactly  with  that  of  the 
government  forces. 

Previoosly  to  the  year  1750  the  mem- 
bers of  courts-martial  were  bound  by  an 
oath  not  to  disclose  the  ground  on  which 
Uiey  gave  their  votes ;  but  in  that  year 
the  act  was  so  far  mitigated  as  to  release 
them  from  such  oath  when  required  to 
give  evidence  in  any  court  of  justice 
or  conrtpmarual.  The  power  of  dis- 
closing, in  that  case  oul^,  the  votes  or 
rions  given  is  implied  in  the  forms  of 
oaths  which  are  now  taken  bj  the 
jadge-ftdvocate  and  members  of  the 
court-martial,  and  which  are  printed 
among  the  schedules  to  which  the  act 
refers.  The  act  of  the  same  };ear  also 
contains  a  clause,  in  which  it  is  stated 
that  no  sentence  pronounced  by  a  court- 
martial,  and  signed  by  the  president* 
shall  be  more  Uian  once  revised;  pre- 
viously to  that  time  a  general  officer  had 
power  to  order  the  revisal  of  any  sen- 
tence as  often  as  he  pleased,  and  thus  he 
miffht  retain  in  coonnement  a  man  who 
had  been  acquitted  on  a  fiur  trial. 

The  gradual  extension  of  the  pro- 
visions of  the  Mutiny  Act  to  those  mili- 
tary oflfenoes  which  may  be  considered 
as  secondary  in  the  scale  does  not  seem 
to  have  been  noticed  on  behalf  of  the 
crown  further  than  by  the  occasional  re- 
servation of  its  right  to  make  Articles  of 
War  for  the  better  government  of  the 
forces,  which  is  expressed  in  the  acts 
pasted  during  the  reigu  of  Queen  Anne. 
In  the  first  year  of  George  I.  this  right 
of  the  crown  was  formally  allowed ;  and 
the  clause  containing  it  has  been  repeated 
in  all  subsequent  mutiny  acts,  with  the 
provision  that  no  person  within  the  United 
kingdom  and  British  Isles  shall  be  sub- 
ject to  transportation,  or  to  any  punish- 
ment affecting  life  or  limb,  for  crimes 
specified  in  the  Articles  of  War,  except 
such  as  by  the  Mutiny  Act  itself  are 
liable  to  the  same  punishments. 

The  Articles  of  War  which  are  at 
present  in  force,  and  which  have  from 
time  to  time  been  promulgated,  are 
divided  into  twenty-four  sections.  Many 
of  ti^ese  correspond  exactiy  to  clauses  in 
«he  Mntiny  Act;  others,  though  relating 


to  subjects  in  the  latter,  define  the  par- 
ticulars of  the  crime  and  the  punishment 
applicable  to  it  with  more  precision ;  and 
there  are  articles  whichi  have  no  counter- 
parts in  the  act  The  first  section  of  the 
Articles  of  War  relates  to  divine  worship. 
fre<ioent  attendance  on  which  is  pre- 
scribed, and  punishments  are  awarded 
for  profiming  the  places  in  which  it  is 
celebrated,  as  also  for  scandalous  or 
vicious  behaviour  in  a  chaplain.  The 
seventh  section  contains  fifteen  articles 
relating  to  quarrels  and  the  sending  of 
challenges;  and  the  fourteenth  contains 
twenty-one  articles  concerning  the  duties 
of  troops  in  quarters  or  in  tiie  field. 
Many  of  these  articles  prescribe  for  the 
oflfence  **  death,  or  such  other  punish- 
ment as  a  court-martial  may  award;'* 
and  two  of  them  prescribe  death,  witiiout 
leaviuff  any  discretion  to  the  court.  The 
first  of  the  crimes  here  mentioned  is  that 
of  doing  violence  to  persons  bringing 
provisions  to  the  camp»  and  the  other  is 
that  of  ill-treating  a  person  to  whom  a 
a^e  conduct  has  been  granted ;  the  army 
in  both  cases  being  on  service  in  foreign 
parts.  The  fifteenth  section  setties  the 
relative  rank  of  officers  in  the  regular 
army;  and  the  twenty-second  the  rank 
of  officers  in  the  roysii  army  and  in  that 
of  the  East  India  Company,  when  serving 
toother.  The  twenty-third  section  ap- 
points that  officers  and  soldiers  while 
employed  on  board  any  ships  having  a 
royal  commission  shall  conform  to  the 
laws  and  regulations  established  for  the 
government  and  discipline  of  the  navy. 

The  above  articles,  being  made  by  the 
crown  as  head  of  the  army,  or  by  the 
commander-in-chief,  are  to  be  obeyed  as 
being  the  commands  of  a  superior  officer ; 
but  the  writers  on  military  law  observe 
that  the  legali^  of  the  articles  may  itself 
become  the  subject  of  examination  in  a 
court-martial,  whereas  the  Mutiny  Act 
must  be  obeyed  without  inquiry.  In  this 
particular  therefore  the  Articles  of  War 
are  to  be  distinguished  from  the  Act; 
and  whatever  case  may  occur,  the  letter 
only  of  the  law,  as  contained  in  the  Act 
must  be  followed  in  awarding  the  punish- 
ment due  to  a  crime  affecting  life. 

The  bill  on  which  are  founded  the 
Articles  of  War  for  the  Navy  was  passed 
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in  the  22nd  Geo.  II.,  and  this  consoli- 
dated all  the  laws  preTioosly  made  for 
the  ^Temment  of  the  ships  and  yessels 
beanng  royal  commissions,  as  also  of  the 
forces  at  sea.  Among  the  offences  which 
in  the  Act  conBtitute  the  crime  of  mutiny, 
are  the  niDning  away  with  the  ship,  or 
with  any  ordnance,  ammnnition,  or  stores 
belonging  to  the  same ;  neglect  of  duty, 
joining  in  or  using  means  to  produce  any 
mutinous  assemblage  of  persons,  uttering 
mutinous  or  seditious  words,  or  conceal- 
ing any  mutinous  intention,  and  striking 
an  officer  or  disobeying  his  lawful  com- 
mands. Of  the  thirty-six  articles,  nine 
relate  to  crimes  for  which  the  punish- 
ment of  death,  without  discretion  in  the 
court-martial,  is  awarded ;  and  there  are 
twelve  to  which  are  assigned  **  death,  or 
such  other  punishment  as  the  nature  and 
degree  of  the  crime  shall  be  found  to  de- 
serve." Two  of  these  were  originally  in 
the  former  class,  and  the  qualifying 
clause  was  added  in  the  19th  Geo.  III. 
Except  this  alteration,  none  has  been 
made  in  the  navy  act  since  it  was  passed. 


N. 

NATIONAL  ASSEMBLY.  [States- 
General.] 

NATIONAL  DEBT.  If  we  luring 
into  account  the  wealth  possessed  by  her 
citizens-  individually,  England  is  the 
richest  country  in  Europe.  The  amount 
of  her  public  debt*  on  the  other  hand,  so 
infinitely  beyond  the  debt  of  any  other 
state,  would  seem  to  indicate  that,  consi- 
dered apart  from  that  individual  wealth, 
England  is  the  poorest  of  nations.  But 
the  national  debt  is  owing  by  the  aggre- 
gate of  the  people--^  the  ncUwn— for 
whose  benefit,  real  or  supposed,  it  was 
contracted.  It  suits  the  general  con- 
venience, including  that  of  the  public 
creditor,  that  the  nation,  in  its  aggregate 
sense,  should  thus  continue  to  exhibit 
signs  of  poverty  in  contrast  with  the  evi- 
dences of  enormous  wealth;  but  if  it 
were  otherwise^if  the  public  conve- 
nience, still  more  if  the  public  safety,  de- 
manded such  a  course,  the  same  authority 
which  sanctioned  the  contracting  of  the 
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debt  could  also  oblige  each  individual  in 
the  country  to  contribute  according  to  his 
means  towards  its  extinction.  It  would 
be  difficult  to  imagine  any  circumstances 
that  could  render  such  a  course  expedient, 
and  the  position  has  been  here  advanced 
solely  with  the  object  of  explaining,  in  a 
familiar  way,  the  nature  of  the  debt,  and 
the  manner  in  which  the  obligation  to 
bear  the  burthen  and  contribute  towards 
upholding  the  national  faith  presses 
upon  eveij  individual.  Every  one  is 
interested  in  forming  a  correct  idea  con- 
cerning a  matter  which  exercises  an  in- 
fluence upon  every  circumstance  that 
affects  his  social  position  and  progress. 
Yet  it  is  by  no  means  uncommon  to  find 
persons  who  suppose  the  national  debt  to 
be  a  fimd,  a  deposit  of  treasure,  a  sign  of 
national  riches;  anything  in  short  op- 
posed to  that  which  it  really  is,  namely, 
a  drawback  upon  the  national  wealth,  a 
mortgage  of  the  national  industry  for  the 
payment  of  a  perpetual  annui^  m  return 
for  capital  advanced  to  meet  the  national 
exigencies,  and  which  has  been  consumed 
for  national  objects.  It  has  been  said 
that  as  this  debt,  or  by  far  the  largest 
part  of  it,  is  owing  among  ourselves,  it 
cannot  have  any  prejudicial  action  upon 
the  national  interest,  since  that  which  a 
body  owes  to  its  own  members  cannot  be 
considered  a  debt  It  is  true  that  the 
publio  expenditure,  including  its  debt, 
has  been  furnished  by  its  own  citizens, 
and  that  our  future  industry  is  therefore 
not  mortgaged  to  strangers,  but  the  por- 
tion of  its  fruits  which  must  be  set  apart 
for  the  public  creditors  is  so  much  capital 
which  may  be  productively  employed. 
It  will  nevertheless  easily  be  made  ap- 
parent how  the  successive  absorption  of 
private  capital  for  public  purposes  must 
prove  injurious  to  a  country,  if  we  con- 
sider what  must  have  been  the  condition 
of  England,  if;  instead  of  thus  absorbing 
a  part  only,  the  whole  of  the  disposable 
wealth  of  her  individual  citizens  had  been 
so  expended.  It  might  still  have  been 
said,  that  as  what  was  taken  from  all  in 
the  form  of  taxes  was  returned  to  a  part 
in  the  form  of  dividend,  the  money  did 
not  leave  the  coimtry ;  and  that  although 
of  course  it  must  anect  the  condition  of 
individuals,  it  wotdd  not  afifect  the  oondi- 
2d 
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troops  of  the  Eait  India  Company  are 
subject  to  their  own  Mutiny  Act,  which, 
however,  agrees  exactly  with  that  of  the 
gOTemment  forces. 

PrcTioosly  to  the  year  1750  the  mem- 
bers of  courts-martial  were  bound  by  an 
oath  not  to  disclose  the  ground  on  which 
they  gave  their  votes ;  but  in  that  year 
the  act  was  so  (kr  mitigated  as  to  release 
them  from  such  oath  when  required  to 
give  evidence  in  any  court  of  justice 
or  court-mardal.  The  power  of  dis- 
closing, in  that  case  onl^,  the  votes  or 
opinions  ^ven  is  implied  in  the  forms  of 
the  oaths  which  are  now  taken  bv  the 
jndge-ftdvocate  and  members  of  the 
court-martial,  and  which  are  printed 
among  the  schedules  to  which  the  act 
refers.  The  act  of  the  same  year  also 
contains  a  clause,  in  which  it  is  stated 
that  no  sentence  pronounced  by  a  court- 
martial,  and  signed  by  the  president, 
shall  be  more  than  once  revitted;  pre- 
viously to  that  time  a  general  officer  had 
power  to  order  the  revisal  of  anv  sen- 
tence as  often  as  he  pleased,  and  thus  he 
miffht  retain  in  oonnnement  a  man  who 
had  been  acquitted  on  a  fitir  trial. 

The  gradual  extension  of  the  pro- 
visions w  the  Mutiny  Act  to  those  mili- 
tary ofienoes  which  may  be  considered 
as  secondary  in  the  scale  does  not  seem 
to  have  been  noticed  on  behalf  of  the 
crown  further  than  by  the  occasional  re- 
servation of  its  right  to  make  Articles  of 
War  fbr  the  better  government  of  the 
ibroes,  which  is  expressed  in  the  acts 
nassed  during  the  reign  of  Queen  Anne. 
in  the  first  year  of  George  I.  this  right 
of  the  crown  was  formally  allowed ;  and 
the  clause  containing  it  has  been  repeated 
in  all  subsequent  mutiny  acts,  with  the 
provision  that  no  person  within  the  United 
Kingdom  and  British  Isles  shall  be  sub- 
ject to  transportation,  or  to  any  punish- 
ment ailecting  life  or  limb,  for  crimes 
specified  in  the  Articles  of  War,  except 
soch  as  by  the  Mutiny  Act  itself  are 
liable  to  the  same  punishments. 

The  Articles  of  War  which  are  at 
present  in  fbrce,  and  which  have  firom 
time  to  time  been  promulgated,  are 
divided  into  twenty-four  sections.  Many 
of  these  correspond  exactiy  to  clauses  in 
the  Mutiny  Act;  others,  tmrag^  relating 


to  subjects  in  the  latter,  define  the  par- 
ticulars of  the  crime  and  the  punishment 
applicable  to  it  with  more  precision ;  and 
there  are  articles  whicM  have  no  counter- 
parts in  the  act    The  first  section  of  the 
Articles  of  War  relates  to  divine  worship. 
frequent  attendance  on  which    is    pre- 
scribed, and  punishments  are  awarded 
for  profaning  the  places  in  which  it  i$ 
celebrated,  as   also    for   scandalous  or 
vicious  behaviour  in  a  chaplain.    The 
seventh  section  contains  fifteen  article!^ 
relating  to  quarrels  and  the  sending  of 
challenges;  and  the  fourteenth  contains 
twenty-one  articles  concerning  the  duties 
of  troops  in  quarters  or  in  the  field. 
Many  of  these  articles  prescribe  for  the 
offence  "death,  or  such  other  punish- 
ment as  a  court-martial  may  award:** 
and  two  of  them  prescribe  death,  witiiout 
leaviuff  any  discretion  to  the  court    The 
first  of  the  crimes  here  mentioned  is  that 
of  doing  violence  to  persons  bringing 
provisions  to  the  camp,  and  the  other  is 
that  of  ill-treating  a  person  to  whrai  a 
«^e  conduct  has  bien  granted ;  the  army 
in  both  cases  being  on  service  in  foreign 
parts.    The  fifteenth  section  setties  the 
relative  rank  of  officers  in  the  regular 
army;  and  the  twenty-second  the  rank 
of  officers  in  the  roysil  army  and  in  that 
of  the  East  India  Company,  when  serving 
together.    The  twenty-third  section  ap- 
points that  officers  and  soldiers  while 
employed  on  board  any  ships  having  a 
royal  commission  shall  conform  to  the 
laws  and  regulations  established  for  the 
government  and  discipline  of  the  navy. 

The  above  articles,  being  made  by  the 
crown  as  head  of  the  armv,  or  by  the 
commander-in-chief,  are  to  be  obeyed  as 
being  the  commands  of  a  superior  officer ; 
but  the  writers  on  military  law  observe 
that  the  legally  of  the  articles  may  itself 
become  the  subject  of  examination  in  a 
oonrt-martial,  whereas  the  Mutiny  Act 
must  be  obeyed  without  inquiry.  In  this 
particnlar  therefore  the  Articles  of  War 
are  to  be  distinguished  from  the  Act; 
and  whatever  case  may  occur,  the  letter 
only  of  the  law,  as  contained  in  the  Act 
must  be  followed  in  awarding  the  punish- 
ment due  to  a  crime  affecting  life. 

The  bill  on  which  are  founded  the 
Articles  of  War  lor  the  Navy  was  passed 


NATIONAL  DEBT. 


[  401  ]  NATIONAL  DEBT. 


Id  the  22nd  Geo.  II.,  and  this  consoli- 
dated all  the  laws  previously  made  for 
the  ^[ovemment  of  the  ships  and  vessels 
bearing  rojal  oommissidns,  as  also  of  the 
forces  at  sea.  Among  the  offences  which 
in  the  Act  constitute  Uie  crime  of  mutiny, 
are  the  running  away  with  the  ship,  or 
with  any  ordnance,  ammunition,  or  stores 
belonging  to  the  same ;  neglect  of  duty, 
joining  in  or  using  means  to  produce  any 
mutinous  assemblage  of  persons,  uttering 
mutinous  or  seditious  words,  or  conceal- 
ing any  mutinous  intention,  and  striking 
an  officer  or  disobeving  his  lawful  com- 
mands. Of  the  thirty-six  articles,  nine 
relate  to  crimes  for  which  the  punish- 
ment of  death,  without  discretion  in  the 
court-martial,  is  awarded ;  and  there  are 
twelve  to  which  are  assigned  **  death,  or 
such  other  punishment  as  the  nature  and 
degree  of  the  crime  shall  be  found  to  de- 
serve." Two  of  these  were  originalljr  in 
the  former  class,  and  the  qualifying 
clause  was  added  in  the  19th  Geo.  III. 
Excejit  this  alteration,  none  has  been 
made  in  the  navy  act  since  it  was  passed. 


NATIONAL  ASSEMBLY.  [States- 
GENEaui..] 

NATIONAL  DEBT.  If  we  luring 
into  account  the  wealth  possessed  by  her 
citizens-  individually,  England  is  the 
richest  country  in  Europe.  The  amount 
of  her  public  debt,  on  the  other  hand,  so 
infinitely  beyond  the  debt  of  any  other 
state,  would  seem  to  indicate  that,  consi- 
dered apart  from  that  individual  wealth, 
England  is  the  poorest  of  nations.  But 
the  national  debt  is  owing  by  the  aggre- 
gate of  the  people--6y  the  nation— for 
whose  benefit,  real  or  supposed,  it  was 
contracted.  It  suits  the  general  con- 
venience, including  that  of  the  public 
creditor,  that  the  nation,  in  its  aggregate 
sense,  should  thus  continue  to  exhibit 
signs  of  poverty  in  contrast  with  the  evi- 
dences of  enormous  wealth;  but  if  it 
were  otherwise — if  the  public  conve- 
nience, still  more  if  the  public  safety,  de- 
manded such  a  course,  the  same  authority 
which  sanctioned  the  contracting  of  the 
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debt  could  also  oblige  each  individual  in 
the  country  to  contribute  according  to  his 
means  towards  its  extinction.  It  would 
be  difficult  to  imagine  any  circumstances 
that  could  render  such  a  course  expedient, 
and  the  position  has  been  here  advanced 
solely  with  the  object  of  explaining,  in  a 
familiar  way,  the  nature  of  the  debt,  and 
the  manner  in  which  the  obligation  to 
bear  the  burthen  and  contribute  towards 
upholding  the  national  faith  presses 
upon  every  individual.  Every  one  is 
interested  in  forming  a  correct  idea  con- 
cerning a  matter  which  exercises  an  in- 
fluence upon  every  circumstance  that 
affects  his  social  position  and  progress:. 
Yet  it  is  by  no  means  uncommon  to  find 
persons  who  suppose  the  national  debt  to 
be  a  fund,  a  deposit  of  treasure,  a  sign  of 
national  riches;  anything  in  short  op- 
posed to  that  which  it  really  is,  namely, 
a  drawback  upon  the  national  wealth,  a 
mortgage  of  the  national  industry  for  the 
payment  of  a  perpetual  annui^  m  return 
for  capital  advanced  to  meet  the  national 
exigencies,  and  which  has  been  consumed 
for  national  objects.  It  has  been  said 
that  as  this  debt,  or  by  far  the  largest 
part  of  it,  is  owing  among  ourselves,  it 
cannot  have  any  prejudicial  action  upon 
the  national  interest,  since  that  which  a 
body  owes  to  its  own  members  cannot  be 
considered  a  debt  It  is  true  that  the 
publio  expenditure,  including  its  debt, 
has  been  fiimished  by  its  own  citizens, 
and  that  our  future  industry  is  therefore 
not  mortgaged  to  strangers,  but  the  por- 
tion of  its  fruits  which  must  be  set  apart 
for  the  public  creditors  is  so  much  capital 
which  may  be  productively  employed. 
It  will  nevertheless  easily  be  miuie  ap- 
parent how  the  successive  absorption  of 
private  capital  for  public  purposes  must 
prove  injurious  to  a  country,  if  we  con- 
sider what  must  have  been  the  condition 
of  England,  if,  instead  of  thus  absorbing 
a  part  only,  tiie  whole  of  the  disposable 
weicdth  of  her  individual  citizens  had  been 
so  expended.  It  might  still  have  been 
said,  that  as  what  was  taken  from  all  in 
the  form  of  taxes  was  returned  to  a  part 
in  the  form  of  dividend,  the  money  did 
not  leave  the  country ;  and  that  although 
of  course  it  must  affect  the  condition  of 
individuals,  it  would  not  affect  the  cond^ 
2d 
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tion  of  the  ftggregftte.  Bat,  it  mmt  be 
asked,  where*  in  the  cMe  sappoied,  woald 
have  been  the  capital  that  moat  let  in- 
dtiatry  in  motion  and  enable  the  pavment 
of  taxesf  It  is  indeed  evident  that  in 
such  case  the  country  moat  have  long  a(R> 
become  bankrupt*  and  have  been  unable 
to  hold  any  rank  among  independent 
nations. 

The  real  difference  between  a  private 
debt  and  the  public  debt  called  the  na- 
tional debt  consists  in  the  compound  cha* 
racter  of  the  creditors,  who  as  members 
of  the  nation  are  legally  and  morally 
bound  to  contribute  towairds  the  mainte- 
nance of  the  public  fiuth,  while  they  have 
each  a  personal  interest  in  its  preserw 
tiou.  There  is  also  this  fbrther  distin^ 
tion  between  the  debts  of  the  nation  and 
those  of  individuals*  that  the  state  has  at 
all  times  the  right  to  pay  off  its  creditors 
at  par*  while  the  creditors  have  no  right 
to  demand  repayment  of  the  principal 
mone^r,  but  must  content  themselves  with 
receiving  half-yearly  the  amount  of  their 
annuity. 

Another  fallacy  has  been  often  broached 
of  Ute  years  by  a  small  party  in  the 
country,  namely,  that  the  general  pros- 
perity of  the  state  would  be  aidvanced  by 
the  abolition  (unsatisfied)  of  the  public 
debt;  and  as  in  all  matters  of  public 
policy  the  prosperity  of  a  great  majority 
should  be  considered  before  that  of  a 
part,  a  sound  policy  requires  that  faith 
should  no  longer  be  kept  with  the  public 
creditor.  The  projjosition  is  here  put  in 
plainer  terms  perhaps  than  its  advocates 
would  use,  but  this  is  the  substance  of 
their  argument 

It  has  been  shown  that  the  money  in 
respect  of  which  the  claims  of  the  public 
creditors  have  arisen  is  spent,  and  that 
most  of  those  creditors  being  part  of  our- 
selves, living  and  expending  their  in- 
comes among  us,  the  evil  effects  of  the 
debt  are  limited  to  the  loss  of  the  capital 
which  otherwise  would  have  formed  part 
of  the  national  wealth,  and  would  have 
been  productively  employed.  But  the 
capital  thus  lost  has  all  been  advanced  in 
times  of  necessity,  in  full  fiiith  that  the 
conditions  promised  would  be  performed 
by  the  borrowers ;  and  it  would  indeed 
*  "^  a  day  of  disgrace  that  should  sanctian 


the  securing  of  any  advantage,  however 
great*  throu^  the  dishonest  breach  of 
those  cooditiona.  Bat  would  any  such 
advantage  as  has  been  sonposed  fcUow 
from  80  dishonest  a  slepr  Those  who 
contend  that  the  great  m^iority  of  the 
nation  would  be  benefited  by  the  unsatis- 
fied eztinctioa  of  the  national  debt*  and 
would  urge  its  extinction  on  this  ground* 
as  being  precisely  the  same  ground  on 
which  many  enactments  are  nude*  ought 
to  show  that  the  loss  occasioned  by  sneh 
extinction  will  be  confined  to  the  imme- 
diate losen*  to  the  comparatively  small 
number  of  public  creditors.  But  it  is 
easy  to  show  that  the  loss  would  not  be 
confined  to  the  immediate  losers;  and 
this  being  the  case,  it  is  impossible  to 
prove  thftt  such  extinction  will  really 
benefit  a  great  majority.  It  might  happen 
that  it  would  in  its  renilts  benefit  only  n 
small  minority  of  the  actual  generation* 
or  even  nobody  at  all ;  and  the  allegation 
of  this  possible  result  is  a  sufficient  an- 
swer to  the  assumption  made  by  the 
advocates  of  unsatisfied  extinction,  that 
the  loss  incurred  would  be  confined  to 
the  immediate  losen,  and  that  there 
would  be  a  real  gun  to  the  great  majority 
of  the  nation.  Such  an  unsatisfied  ex- 
tinction would  in  effect  be  a  dissolution 
of  innumerable  contracts,  on  the  fiuthful 
performance  of  which  depends  the  happi- 
ness of  many  persons  who  are  not  public 
creditors.  It  is  hardly  necessary  to  remark 
that  the  nation  would  not  afterwards  find 
it  easy  to  borrow  money  fhmi  individuals 
on  any  reasonable  terms  Ibr  any  purpose* 
however  generally  useful*  or  any  public 
necessity,  however  urgent 

The  contracting  of  the  National  Debt 
cannot  be  said  to  have  been  begun  before 
the  Revolution  of  1688.  Even  for  some 
few  years  af^  the  accession  of  William 
and  Mary  the  borrowings  of  the  govern- 
ment were  for  short  periods  only.  The 
first  transaction  of  this  kind  of  a  per- 
manent character  arose  out  of  the  cbar- 
tering  of  the  Bank  of  England  in  1693, 
when  its  capital  of  1,200,(100/.  was  lent 
to  the  public  at  8  per  cent  interest  A 
power  of  repayment  was  reserved  on  this 
occasion  by  the  crown,  but  there  was  no 
corresponding  right  of  demanding  pay- 
ment on  the  part  of  the  bank. 
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Soeaotioos  was  the  parliament  in  those 
days  of  burthening  fatnre  generations  for 
the  exigencies  of  the  present  moment, 
that  when  the  annual  income  was  inade- 
<Iiiate  to  meet  the  charges  of  the  foreign 
wars  in  which  the  country  was  engaged, 
and  it  became  necessary  to  borrow  the 
deficiency,  annuities  were  granted,  not  in 
perpetoity,  but  for  liyes  and  terms  of 
years,  the  produce  of  certain  duties  being 
mortgaged  for  their  discharge. 

This  cautious  proceeding  could  not  be 
long  continued.  The  expensivenees  of 
the  wars  in  which  the  nation  was  engaged 
at  the  end  of  the  serenteenth  century 
made  it  necessary  to  incur  debts  beyond 
the  means  of  their  prompt  redemption, 
and  at  the  peace  of  Ryswick,  in  1697,  the 
debt  amounted  to  21 4  millions.  Daring 
the  next  ten  years,  although  the  country 
was  again  involved  in  a  condnental  war, 
itB  amount  was  reduced  to  little  more 
than  16  millions,  and  the  greatest  efforts 
were  made  to  nuse  money  without  im- 
posing any  lasting  burthen  on  the  people. 
These  efforts  indeed  soon  found  ^eir 
limit,  and  at  the  accession  of  George  I. 
in  1714,  the  debt  had  accumulated  to  the 
amount  of  54  millions,  an  amount  which 
excited  great  uneasiness  and  caused  the 
House  of  Commons  to  declare  itself 
under  the  necessity  of  making  efforts  for 
its  reduction.  In  1 7 1 7  the  debt  amounted 
to  48^  millions,  and  the  annual  charge  in 
respect  of  the  same  to  0,1 17,296/.  A 
great  part  of  this  debt  consisted  of  an- 
nuities granted  for  99  vears,  the  money 
obtained  for  which  had  varied  from  15 
to  16  years'  purchase. 

In  the  year  1720  the  South-Sea  Act 
was  passed,  authorising  the  company  to 
take  in,  by  subscription  or  purchase,  the 
redeemable  and  unredeemable  debts  of 
the  nation,  the  object  being  to  reduce  all 
the  debts  under  one  head  of  account  at 
one  uniform  rate  of  interest.  In  the  ac^ 
complishment  of  this  scheme  the  pro- 
jectors only  partially  succeeded,  while 
the  disgraceful  frauds  by  which  the  pro- 
ceedings of  the  company  at  that  time 
were  marked  led  to  a  parliamentary  in- 
vestigation which  caused  the  disgrace  of 
some  of  the  ministers,  the  chancellor  of 
the  exche<)uer  being  expelled  the  House, 
and  committed  to  the  Tower  for  his  share 


in  the  plot  This  scheme  was  attempted 
at  the  same  time  with  the  equally  famous 
Mississippi  scheme,  which,  with  a  similar 
object,  was  projected  in  France  by  John 
Law,  under  the  sanction  of  the  Regent 
Duke  of  Orleans. 

In  1736  the  public  debt  of  England 
amounted  to  about  50  millions,  but  the 
annual  charge  had  been  reduced  below 
two  millions.  At  the  peace  of  Aix-la- 
Chapelle,  in  1748,  the  national  debt  ex- 
ceeded 78  millions,  but  in  the  following 
year  the  public  obtained  some  relief  from 
the  burthen  through  the  lowering  of  the 
rate  of  interest  Little  else  was  done  in 
the  way  of  alleviation  at  this  time,  and 
at  the  breaking  out  of  the  Seven  Years* 
War,  in  1756,  ue  debt  still  amounted  to 
75  millions.  A  public  writer  of  some 
repute,  Mr.  S.  Hannay,  says,  at  that  date, 
**  It  has  been  a  generally  received  notion 
among  political  arithmeticians,  that  we 
may  increase  our  debt  to  100,000,000/., 
but  they  acknowledge  that  it  must  then 
cease  by  the  debtor  becoming  bankrupt" 

When  the  Seven  Years'  War  was 
ended  by  the  peace  of  Paris,  the  debt 
reached  139  millions  and  the  annual 
charge  was  4,600,000/.  During  the 
twelve  following  years,  a  period  of  pro- 
found peace,  only  10,400,000/.  of  the  debt 
was  discharged.  The  war  of  the  Ame- 
rican Independence  raised  the  debt  from 
129  to  268  millions,  and  the  annual 
charge  in  respect  of  the  same  to  9,5 1 2,232/. 
So  little  was  done  in  the  way  of  liquida- 
tion during  the  following  ten  years,  tliat 
at  die  beginning  of  the  war  of  the  French 
Revolution  the  debt  still  amounted  to 
260,000,000/.  and  its  annual  charse  to 
9,437,862/.  But  between  1793  and  the 
peace  of  Amiens  the  addition  made  to 
tiie  capital  of  the  debt  amounted  to  360 
millions  and  the  annual  burthen  was  in- 
creased from  9,437,862/.  to  19,945,624/. 
Between  the  recommencement  of  the  war 
in  1803  and  its  termination  after  the 
battle  of  Waterloo  in  1815,  there  were 
added  420  millions  to  the  capital  of  the 
debt,  which  then  amounted,  including 
the  unfunded  debt,  to  865  millions,  and 
the  annual  charge  upon  the  public  ex- 
ceeded 32  millions  of  money. 

A  plan  for  the  gradual  extinction  of 
the  national  debt  by  the  establishment  of 
2D  2 
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a  Sinking  Fund  was  proposed  and  pai^ 
tially  applied  in  1716  by  Sir  K.  Walpole. 
The  tcoeme  for  that  purpose  proposed 
under  the  same  name  by  Mr.  Pitt  in  1 766 
had  a  greater  show  of  reality  about  it 
By  this  scheme  the  sum  of  one  million 
was  annually  set  apart  from  the  income 
of  the  country  towards  the  extinction  of 
its    debt    Other   sums  were   rendered 
available  for  the  same  purpose,  and  it 
was  lupposed  that  at  the  expiration  of  28 
years  the  annual  income  of  the  sinking 
fund  would  amount  to  four  millions,  a 
part  of  which  might  then  be   applied 
towards  relieving  the  burthen  of  the  pub- 
lic.   So  &r  the  project  bore  the  stamp  of 
reasonableness  and  prudence:    had  the 
fund  of  one  million  annually  assigned  to 
commissioners  been  an  actual  surplus  of 
income  over  expenditure,  its  operation 
must  speedily  have  been  hishly  advan- 
tageous to  the   country.     The   fallacy 
consisted  in  this,  that  the  sums  devoted 
to  it  were  borrowed  for  the  purpose.  The 
only    real    advantage   secured    by   this 
means  arose  from  the  unfounded  confi- 
dence which  it  imparted  to  the  public, 
under  which  they  willingly  bore  a  higher 
rate  of  taxation  than  might  have  been 
tolerable  but  for  the  expectation  of  fhtnre 
relief  through  its  means.    Now  that  the 
absurdity  is  acknowledged  of  borrowing 
in  order  to  pay  off  debt,  which  absurdity 
would  in  the  case  of  an  individual  always 
have  been  apparent,  it  is  difficult  to  ac- 
count for  the  blindness  with  which  the 
whole  nation  clung  to  this  so  called  fund 
as  the  certain  means  of  extinguishing  the 
debt,  which  in  effect  it  coutributMi  to 
augment  through  the  less  advantageous 
terms  upon  which  the  money  was  bor- 
rowed than  those  opon  which  an  eouiva- 
lentamonxit  of  debt  was  afterwards  re- 
deemed.    The  difference   between    the 
average  rates  at  which  money  was  bor- 
rowed  and   at  which    purchases  were 
made  by  the  Commissioners  who  managed 
the  sinking  fund  between  179.'3  and  1814 
was  such,  that  through  the  operations  of 
the  fund,   npon  which  such    confident 
hope  of  relief  was  placed,  the  country 
owed  upwards  of  11  millions  more  at  the 
end  of  the  war  than  it  would  have  owed 
but  for  those  operations.    At  the  period 
"•ist  mentioned  the  annual  income  of  the 


smking  tand  amounted  to  13«400,000<., 
arising  fVom  dividends  on  stock  pm^ 
chased  br  the  oommissionen  with  findt 
borrowed  at  a  higher  rate  of  interest  for 
the  purpose.  It  was  impossible^  how- 
ever, during  a  time  of  pnoe  to  raise  by 
means  of  taxes  so  large  an  amount,  in 
addition  to  the  actual  current  expenditore 
of  the  country  and  the  interest  upon  the 
unredeemed  portion  of  the  debt  During 
the  war,  when  the  deficiency  of  income 
was  covered  by  yearly  loans,  the  fidlacy 
was  not  quite  so  apparent  as  it  now  soon 
became,  tar  a  few  years  after  the  peace 
the  deficiency  in  the  public  income  waa 
borrowed  from  the  sinking  fbnd  conmiis- 
sioners  by  parliament,  a  course  which 
served  to  render  the  ahsurditr  only  the 
more  apparent,  and  in  1824  the  plan  of 
keeping  up  a  large  nominal  sinking  fund 
in  the  absence  of  actual  surplus  income 
was  abandoned. 

The  amount  of  the  national  debt  unre- 
deemed on  the  5th  of  January,  1816,  was 
stated  to  be  as  follows  in  the  fourth  Report 
of  the  select  committee  of  the  House  of 
Commons  on  public  income  and  expendi- 
ture:— 

3  per  cent  stock  •  £580,916,019 
3i  ,,  .  10,740,013 

4  ,,  .  75,725,504 

5  o  .  148,930,403 

Perpetual  annuitieB  8 16, 31 1 , 939 
Terminable     annuities, 

1,894,612/.,  equal  to 

an  estimated  capital  of  30 , 080 ,  347 

Unf^deddebt      .     .  38,794,oa8 

Total  of  unredeemed 

debt         ....      £885,186,324 

The  annual  charge  npon  which  was : — 

Interest  npon  perpetual  an- 
nuities   £28,278,919 

Terminable  annuities      .         1,894,612 

Interest  on  unfunded  debt         1 ,  998 , 937 

Charge  for  management 
paid  Bank  of  England  284 ,673 

Total  annual  charge  £32,457,141 
Experience  has  now  proved  that  the 
only  important  relief  from  the  pressure 
of  debt  to  be  obtained,  even  during  a  pR>- 
found  and  lon^K»ntinued  peace,  will 
probably  be  derived  from  the  low^ing  '^ 
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the  rate  of  interest  The  price  of  5  per 
cent  stock  at  the  beginning  of  1822  was 
advanced  to  6  or  8  per  cent,  above  par, 
and  advantage  was  taken  of  this  ciroum- 
stanoe  to  induce  the  holders  to  exchange 
each  100/.  of  5  per  cent  annuities  ror 
105i.  of  4  per  cent  annuities.  On  this 
occasion  140,250328/.  of  5  per  cent 
stodc  was  cancelled,  and  147,263,328/. 
of  4  per  cent  stock  was  created,  the  an- 
nual charge  being  by  this  means  reduced 
by  the  sum  of  1,122,000/.  In  1824  a 
iorther  saving  of  381,034/.  per  annum 
was  effected  by  reducing  to  3^  per  cent 
the  interest  payable  on  76,206,682/.  of 
4  per  cent  stock;  and  in  1830  a  fhrther 
abatement  of  one-half  per  cent  was  ef- 
fected on  the  4  per  cent  stock  created  in 
1822,  whereby  the  sum  of  700,000/.  per 
aannm  was  saved  to  the  public 

Some  little  progress  has  been  made 
rinoe  1816  in  the  reduction  of  debt  by 
the  employment  for  that  purpose  of  actual 
surplus  revenue.  An  addition  was  on 
tile  other  hand  made  to  the  debt  by  the 
grant  of  20,000,000/.  voted  by  parlia- 
ment for  compensation  to  the  owners  of 
slaves  in  the  British  colonies  who  were 
emancipated  by  the  act  of  1833.  The  un- 
redeemed ftmded  and  unfunded  debt 
which  existed  on  the  5th  January,  1845, 
and  the  annual  charge  thereon,  were  as 
follows 


3  per  cent  annuities 


$ 


£519,303,960 

248,701,379 

2,630,769 

433,749 


Perpetual  annuities  771, 069 ,  858 
Terminable    annuities, 

4,025.210/.,  equal  to 

an  estimated  capital  of  67 ,  509 ,  670 

Unfondeddebt       .     •  18,404,500 


The  following  tables  show  the  stati  of 
the  National  Debt  at  different  periods 
since  1827 : 

1.  Unredeemed  Funded  Debt  and  Ter- 
minable Annuities  in  each  of  the  follow- 
ing years,  exclusive  of  the  loan  raised  for 
compensating  the  Olonial  slave-holders : 

1827  £777,476,892  £2,610,754 

1830  757,486,996  3,297,375 

1834  743,675,299  4,028,777 

1840  746,200,100  4,012,146 

2.  Amount  and  charge  of  the  Public 
Debt,  supposing  the  Terminable' Annuities 
were  converted  into  equivalent  Perpetual 
Annuities: 

Oapltel.  Interett. 

1827    £822,778,347  £27,085,877 

1830       811,278,253  25,984,893 

1834       799,583,378  25,560,285 

1840*     815,250,634  25,994,702 

3.  Funded  and  Unftmded  Debt;  also 
Funded  and  Unfhnded  Debt  including  the 
value  in  capital  of  the  Terminable  An- 
nuities. 

iin^S2!2St       «nd£^toli«ed 
Unftmded  Debt.  AnnliiUes. 

1827  £805,023,742  £850,325,198 

1830  784,758,646  838,549,903 

1834  773,201,900  829,109,978 

1840  788,642,775  837,521,684 

1845  789,474,358  856,984,028 

4.  Annual  Interest  of  the  Unredeemed 


Total  of  unredeemed 

debt £856,984,028 

The  annual  charge  upon  which  was : — 
Interest  on  perpetual  an- 
nuities   £23,719,148 

Terminable  annuities  •  4,025,210 
Interest   on   unfunded 

debt 552,135 

Charge  for  management  94,886 


Total  charge       £28,391,379 


Funded  Debt 

1827 

£25,-500,326 

1830 

24,102,200 

1834 

23,603,i502 

1840 

24,283,940 

1845 

23,719,148 

The  diminution  of  the  annual  burthea 
in  the  course  of  twenty-three  years,  fh)m 
1816  to  1839,  was  3,150,710/.,  at  which 
rate  the  total  extinction  of  the  debt  would 
not  be  effected  until  the  year  2053.  The 
slow  progress  made  in  this  direction  stands 
in'  striking  contrast  to  the  rapidity  with 
which  the  load  was  accumulated,  the  en* 
tire  diminution  effected  during  twenty- 
three  years  of  peace  bein^  scarcely  equal 
to  the  additions  made  during  some  of^the 

*  *  Exeloding  the  Slave  fiDandpation  Loan,  the 
Debt  and  Annuitiea  would  bare  been  7»S,e86,8Sftf. 
and  the  Intezeat  8»,SM,971/. 
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indindual  Teftnofthe  war.  In  1844  a 
portioD  of  the  NatioDal  Debt  which 
amounted  to  248,701,379^.  on  which  8^ 
per  cent  was  paid,  was  oonverted  into  a 
8(  per  cent  stock.  This  rate  of  interest 
is  guaranteed  nntil  1854,  after  which  pe- 
riod 3  per  cent  interest  is  guaranteed  for 
twenty  years.  The  imwifdiate  saving 
amoonted  to  6S5/)UO/.  per  annom.  After 
1854,  the  annual  saving  will  amount 
to  1.250,000/. 

It  wi]l  be  seen  on  comparing  the  abore 
statements  for  1815  and  1845,  that  the 
terminable  annuities  increased  fttmi 
1,894,612/.  to  4,025,210/.  By  the  act 
48  Gea  III.  and  eereral  subsequent  acts, 
the  commim<men  for  the  reductioD  of  the 
National  Debt  were  empowered  to  grant 
annuities,  either  for  lires  or  for  certain 
terms  of  years,  the  payment  for  such  an- 
nuities being  made  m  equiTalent  portions 
of  permanent  annuities,  which  were  thoe- 
fore  to  be  given  up  and  cancelled.  By 
this  course,  which  it  will  be  seen  has  been 
acted  upon  to  some  extent  since  the  peace, 
some  fiitnre  relief  will  be  obtained  at  the 
expense  of  a  present  sacrifice.  This  plan, 
provided  it  be  not  carried  so  for  as  to  in- 
lerfore  with  the  onward  progress  of  the 
country,  throitfh  an  overload  of  taxation, 
appears  to  be  mctated  b^  sound  prudence. 
A  part  of  the  terminable  annuities 
(1,294,179/.)  will  expire  in  1860;  m 
1867  a  forther  portion  amonntbg  to 
585,740/.  will  also  expire;  and  after  that 
time  portions  will  rapidlv  foil  in.  **  If," 
says  Lord  Congletoo  ('Financial  Be- 
fonn,'  pb  204)  **all  the  loans  which  have 
been  raised  since  the  banning  of  the 
war  of  1739  had  been  borrowed  in  annu- 
ities for  ninetv-nine  years,  their  extuiction 
would  already  have  commenced."  Dr. 
Price  observes,  that  an  annuity  for  one 
hundred  years  is  nearly  the  same  in  value 
as  a  perpetual  annuity. 

If  the  above  course  of  proceeding  is 
justif  characteiised  as  prudfiot,  what  must 
be  said  of  the  scheme  of  a  direcdy  opposite 
tendency  which  was  brought  forwud  and 
partially  carried  into  eflfect  by  the  govern- 
ment in  1822?  When  the  measure  for 
commuting  the  half-pay  and  pensions 
usually  denominated  the  **  dead  wei|^  " 
^^as  adopted  in  that   year,  the  annual 

rge    to    which    those    obligations 


amounted  was  abovt  five  miUiona.  From 
year  to  yearthe  public  would  have  been 
relieved  ftom  a  part  of  this  burthen 
through  the  foiling  in  of  lives,  until,  ao- 
cording  to  the  most  accurate  computsp 
tion,  the  whole  would  have  ceased  in 
ftirty-five  years.  The  measure  above 
alluded  to  was  an  attempt  to  commute 
tiiese  diminishing  pavments  into  an  un- 
varying annuity  of  forty-five  vcais  cer- 
tain; and  the  calculation  which  wss 
made  assumed  that  by  the  sale  of  such  a 
fixed  annuity  of  2,800,000/.  ftmds 
mi^t  be  prooired  enough  to  meet  the 
dimiriiing  dtunpfula  of  the  claimants. 
Only  a  part  of  this  annuity  was  sold. 
The  Bank  of  En^and  purchased  an  an- 
nuity, payable  half-yearly  until  1867, 
tar  585,740/.,  and  paid  for  Uie  same  be- 
tween 1823  and  1828,  in  nearly  equal 
quarterly  instalments,  the  sum  of 
13,089,419/.  For  the  sake  of  obtaining 
a  partial  rdief  durinc  those  six  years,  to 
the  amount  of  9^  millions,  we  have  tiius 
had  fixed  upon  the  country  for  thirty* 
nine  subsequent  years  an  annual  payment 
of  585,740/.  It  is  not  possiUe  to  allow 
that  bodi  the  courses,  so  direcdy  opposed 
to  each  other,  could  have  been  wise. 
Without  inquiring  forther  into  the  mal- 
ter,  it  may  be  said  that  the  plan  of  taking 
a  larger  burthen  upon  ourselves,  that  we 
may  relieve  those  who  come  after  us,  has 
at  least  the  recommendation  of  being  the 
most  generous ;  and  considering  that  oar 
successors  will  have  had  no  hsad  in  the 
contracting  of  the  debts,  the  burthen  of 
which  thev  will  have  to  bear,  it  might 
also  be  said  that  such  a  coune  is  the  moat 
just 

Some  saving  has  been  efifeeted  ainee 
1816  in  the  chvges  of  management.  This 
saving  was  part  of  the  baigain  made  bj 
the  government  with  the  Bank  of  £n^ 
land  on  the  renewal  of  its  charter  m 
1833  and  1844,  and  may  be  considered 
as  a  part  of  the  price  paid  by  that  estft- 
blishment  for  the  prolongation  of  oertam 
of  its  privileges.  [Bahk,  p.  267.]  The 
fonctions  intrusted  to  the  Bank  of  Eng- 
land with  reforenoe  to  the  National  Debt 
do  not  extend  to  the  transaction  of  any  mat- 
ter connected  with  its  reduction.  Sudi 
businen  is  placed  under  the  control  of  a 
body  of  commiMionefs,  who  act  eir  ojfieim 
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under  the  pnmrioofi  of  an  act  of  parlia- 
ment This  board  is  compoted  of  the 
speaker  of  the  Hoose  of  Commons,  the 
dianceUor  of  the  exehe^ner,  the  master 
of  the  rolls,  the  lord  chief  baron  of  the 
Coort  of  Exchequer,  the  acooontant- 
meral  of  the  Coiirt  of  Chancery,  and 
me  governor  and  the  depaty-goremor  of 
tiie  Bank  of  England.  The  greater  part 
of  these  oommissionerB  do  not  take  any 
part  in  the  manaftement  of  the  bosiness, 
the  detuls  of  which  are  attended  to  by 
permanent  officers,  viz.  a  secretary  and 
comptroller-general,  and  an  actuary,  with 
an  adequate  establishment  of  assistants 
and  clerks :  the  ultimate  control  is  exer- 
cised by  tiie  chancellor  of  the  exchequer 
for  the  time  being,  assisted  by  the  go- 
▼emor  and  deputy-goremor  of  the  Buik 
of  England. 

The  UnAmded  Debt  consists  chiefly  of 
Exeheqner  Bills,and  thdr  use  is  explamed 
tmder  the  head  Unvdiidbd  Debt. 

NATIONS,  LAW  OF.  [Intbwa- 
TiORAi.  Law;  Law,  p.  175.] 

NATURALIZATION,  from  the  Latin 
NatundUf  natural.  **  If  an  alien  be  na^ 
tdraUxed,"  says  Coke  (Co.  lit,  129,  a), 
^  he  shall  be  to  aU  intents  as  a  natural 
suhjeet,  and  shall  inherit  as  if  he  had 
been  bom  within  the|^king's  legiance." 
[AxjUBOXAHOK.]  This  rule  howerer  is 
subjeet  to  some  limitations,  which  are 
staled  in  the  article  AuBir,  p.  102.  The 
policy  of  nataralization  is  discussed  in 
the  article  CmzBN,  p.  511. 

Formeriy  there  could  be  no  natural- 
uation  except  by  act  of  parliament,  bat 
a  new  statute  (7  &  8  Vict  c.  66)  has 
ftcililated  naturalization,  and  made  some 
other  alterations  in  the  law  relating  to 
aliens.  The  act  repeals  the  clause  of 
1  Geo.  I.  c  4,  which  enacted  that  every 
Naturalization  Bill  should  contain  clauses 
to  the  effect  that  no  person  naturalized 
should  be  a  member  (»  the  Privy  Coun- 
eU,  or  of  either  hoose  of  Parliament,  or 
hold  any  office,  civil  or  military,  or  be 
capable  of  holding  grants  from  the  crown, 
of  :;lands,  tenements,  or  hereditaments, 
either  in  his  own  name  or  by  any  person 
in  trust  for  him.  By  the  7  &  8  Vict  c. 
66,  a  perMm  bom  out  of  her  majes^s 
domimons,  of  a  motiier  who  is  a  natnnl- 
bora  subjeet  of  the  United  Kingdom,  is 


rendered  capable  of  taking  real  or  per- 
sonal estate,  by  devise,  purchase,  or  in- 
heritance ;  and  an  alien  who  is  the  sub- 
ject of  a  friendly  state  may  take  and 
hold  every  species  of  personal  property, 
except  chattels  real,  as  fully  and  ef- 
fectually as  natural-bom  subjects.  The 
subject  of  a  friendly  state  may  also^  for 
the  purpose  of  residenoe  or  occupation, 
dther  by  himself  or  his  servants,  hold 
lands,  bouses,  or  tenements  for  any  term 
not  exceeding  21  years:  and  may  ep^oy 
the  same  rights,  remedies,  exemptions, 
and  privileges  (except  the  right  of  vot- 
ing at  elections  for  members  of  parlia- 
ment) as  if  he  were  a  natural-bom  sub- 
ject An  alien  woman  married  to  a 
natural-bom  British  subject  becomes  na- 
turalized by  such  marriage.  Such  of 
the  provisions  of  the  following  Acts  which 
are  inconsistent  with  the  Act  7  &  8  Vict 
are  repealed:— 12  &  13  Wm.  IIL  c.  S; 
1  Geo.  I.  sess.  2,  e.  4;  14  Geo.  III. 
c84. 

Under  the  Act  7  &  8  Vict  c.  66,  an 
alien  who  comes  to  reside  in  the  United 
Kingdom  with  a  view  of  settling,  may 
bv  me  following  course  obtain  nearly 
all  the  rights  of  a  natural-bom  subject 
He  is  reauired  first  to  present  a  memo- 
rial to  the  secretary  of  state,  containing 
a  statement  of  his  age,  profession,  trade, 
or  other  occupation ;  the  length  of  time 
he  has  resided  in  this  country,  and  the 
ground  on  which  he  seeks  to  obtain  any 
of  the  rights  of  a  British  subject ;  and 
prayinff  for  a  certificate,  which  must  be 
muted  before  further  steps  can  be  taken. 
The  certificate,  granted  by  the  secretary 
of  state,  recites  such  parts  of  the  memo- 
rial as,  after  due  investigation,  are  found 
to  be  trae  and  material,  and  this  instru- 
ment confers  upon  the  applicant  the 
rights  and  privile^  of  a  British  subject, 
except  the  capacity  of  being  a  member 
of  the  privy  conndl,  or  a  member  of  the 
houses  of  parliament  and  except  the 
rights  and  capacities  (if  any)  specially 
excepted  in  and  by  such  certificate. 
The  certificate  must  be  enrolled  in  the 
court  of  chancery,  and  within  sixty  days 
after  its  date  the  memorialist  must  take 
and  subscribe  an  oath  of  allegiance. 
The  course  of  proceeding  to  be  ador' 
by  aliens  wishing  to  become  naturv' 
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it  left,  80  far  as  details  are  oonoerned,  to 
the  secretary  of  state,  aud  the  fees  are 
fixed  by  the  Lords  of  the  Treasury. 
Persons  who  werv  oaturaliaed  before  the 
passing  of  7  &  8  Vict  c.  66,  and  who 
oad  resided  in  this  countnr  for  five 
successive  years,  are  declared  to  be  en- 
titled to  all  rights  conferred  by  the  Act 
The  numlK'r  of  foreigners  natoraliied 
previoos  to  the  passing  of  7  &  8  Vict 
did  not  on  an  average  exceed  seven  or 
ei^ht  a  year,  and  the  number  who  ap- 
plied for  letters  of  denisatkm  did  not  ex- 
ceed twenty-five  annually. 

NATURE.  LAW  OF.  [Law.  p.  175.] 
NAVIGATION  LAWa  [Ships.] 
NAVY,  BRITISH.  The  Saxons  took 
advantage  of  the  rich  harvest  opened  to 
all  who  would  attack  the  Roman  pro- 
vinces by  sea,  and  ravaged  the  coast  to 
such  an  extent  as  to  oblige  the  Romans 
to  establish  a  fleet  in  the  English  Chan- 
nel to  repel  them.  After  the  Saxons  had 
been  long  in  possesion  of  England,  they 
lost  their  naval  arts,  and  in  thrir  torn 
became  a  prey  to  the  constant  attacks  of 
the  Sea-kmgs  and  other  pirates.  We 
have  no  record  of  the  sixe  or  number  of 
the  vessels  which  sustained  so  many  con- 
flicts with  the  Danes  in  the  mnth  century. 
Alfred  the  Great  was  the  founder  of  the 
English  navy.  He  first  perceived  the 
necessity  of  a  fleet  to  protect  the  coasts 
firom  the  swarms  of  pirates  in  tbe  northern 
seas.  A  slight  advantage  gained  by  some 
ships  of  his  over  the  Danes,  in  876,  in- 
duced him  to  build  long  ships  and  gUleys, 
which,  as  his  countrymen  were  not  com- 
petent to  manage  them,  he  manned  with 
such  piratical  foreigners  as  he  could  en- 
nge.  After  he  had  driven  out  the 
Danes,  he  applied  his  talents  to  improve 
his  ships,  and  built  vesseb  higher,  longer, 
and  swifter  than  before,  some  rowing 
thirty  pairs  of  oars,  others  more.  Ethel- 
red  made  a  law  that  whoever  was  lord  of 
310  hydes  of  land  should  furnish  one 
vessel  for  the  service  of  the  country. 

William  the  Conqueror  established  the 
Cinque  Ports,    and  gave  them  certain 
privileges  on  condition  of  their  furnish- 
ing 52  ships  for  15  days  in  case  of  emer- 
Sncy.    King  John  claimed  for  England 
e  sovereignty  of  the  seas,  and  declared 
->t  all  ships  belonging  to  foreign  nations 


which  should  refuse  to  strike    to   ths 
British  flajg  should  be  deemed  fair  and 
lawful    prise.      In  the  year   1293,   an 
English  sailor  having  been  killed  in  a 
French  port  war  ensued,  which  it  was 
agreed  to  settle  by  a  naval  action,  which 
was  fought  in  the  middle  of  the  Channel, 
and  the  English,  being  victorious,  carried 
off  above  250  sail.     In  1340,  when  King 
Edward  III.  with  240  shins  was  on  his 
voyase  to  Flanders,  he  fell  in  with  and 
com[^etely  defeated,  off  Sluys,  the  French 
fleet  of  400  sail,  manned  with  40,000 
men.    The  same  kin^  blockaded  Brest 
with  730  sail,  contaming  15,000  men. 
Many  of  the  ^ps  composing  these  fleeto 
were  Genoese  and  Venetian  mercenaries, 
but  they  must  have  been  very  small,  and 
the  numbers  of  ships  and  men  are  pro- 
bably exaggerated.    The  ships  at  this 
time  were  not  rojal  shins,    Tne  several 
towns  were  requred  to  ramish  their  con- 
tingent   In  1338  Edward  III.,  wanting 
ships  for  the  defence  of  the  kingdom, 
commanded  Bristol  to  furnish  24  vessels, 
and  Liverpool  one  small  one.    In  1845 
Bristol  contributed  22    shins   and  608 
mariners,  and  London  22  ships  and  663 
mariners.    Henry  V.  had  something  of  a 
navy,  for  we  find  among  the  reconis  in 
the  Tower  a  srant  ni^er  his  hand  of 
annuities  to  **  toe  maistres  of  certaine  of 
our  owne  grete  shippes,  carrakes,  barges, 
and  ballyngers."    Henry  VII.,  who  soc- 
ceeded  in  1485,  seems  to  have  been  the 
first  king  who  thought  of  providing  a 
naval  fime  which  might  be  at  all  times 
ready  for  the  service  of  the  state.    H« 
built  the  Great  Harry,  properly  speaking 
the  first  ship  of  the  ro^  navy ;  she  cost 
15,000/.,  and  was  accidentally  burnt  in 
1553.    Henry  VIIL perfected  thedesigns 
of  his  &ther.    He  constituted  the  Ad- 
miralty and  Navy  Ofioe,  established  the 
Trinity  House,  and  the   dockyards   of 
Deptford,  Woolwich,  and  Portsmouth; 
appointed  re^^ular  salaries  for  the   ad* 
nuraU,  capttLins,  and  sailors ;  and  made 
the  sea  service  a  distinct  profession. 
The  ships  of  this  period  were  high. 


unwieldy,  and  narrow ;  their  guns  ^ 
dose  to  the  water,  and  they  nad  lofty 
poops  and  prows,  like  Chinese  junks,  in- 
somuch that  Sir  Walter  Raleigh  .infomie 
us  **  that  the  Maiy  Bose^  a  goodly  ship 


NAVY. 


[409  J 


NAVY. 


of  the  largest  size,  by  a  little  sway  of  the 
ship  in  casting  about,  her  ports  being 
wiUiin  16  inches  of  the  water,  was  over^ 
set  and  sunk."  This  took  place  at  Spit* 
head  in  the  presence  of  the  king,  and 
most  of  her  officers  and  crew  were 
drowned.  The  Henry  Grace  de  Dien,  the 
largest*  ship  boilt  in  the  reign  of  Henry 
Vlll.,  is  said  to  ha^e  measored  above  1000 
tons.  At  the  death  of  Henry  VIII.,  the  ton- 
nage of  the  navy  was  1 2,000  tons.  Eliza- 
betn  increased  menayy  greatly.  The  fleet 
which  met  the  Spanish  Armada  numbered 
176  ships,  manned  by  14,996  men;  bat 
these  were  not  all  **8hippe8  royal,"  for 
she  encouraged  the  merchants  to  build 
lai^ge  ships,  which  on  occasion  were  con- 
verted into  ships  of  war,  and  rated  at  50 
to  100  tons  more  than  they  measured. 
She  raised  the  wages  of  seamen  to  10 
shillings  ^  month.  Signals  were  first 
used  in  this  reign  as  a  means  of  commn- 
aicatiou  between  ships.  In  1603  the 
navy  had  42  ships,  measuring  17,000 
tons.  In  the  reign  of  James  I.  lived  the 
first  able  and  scientific  naval  architect, 
Phineas  Pett,  and  the  kins  had  the  good 
sense  to  encourage  him.  Pett  introduced 
a  better  system  of  building  and  relieved 
the  ships  of  much  of  their  top-hamper. 
Before  the  civil  wars  broke  out,  Charles  I. 
boilt  the  Severely  of  the  Seas,  of  100 
guns,  and  measunng  1687  tons.  In  this 
reign  the  navy  was  first  divided  into 
rates  and  classes.  Cromwell  found  the 
navy  much  reduced,  but  his  energy  re- 
stored it,  and  he  left  154  sail,  measuring 
67,643  tons,  of  which  one-third  were  two- 
deekers.  Cromwell  first  laid  before  par- 
liament estimates  for  the  support  of  the 
navy,  and  obtained  400,000/.  per  annum 
for  that  purpose.  The  navy  flourished 
under  Charles  II.,  with  the  Duke  of 
York  at  its  head,  assbted  by  Samuel 
Pepya  as  secretary,  until  1673,  when  the 
duke's  inabilitjr  to  take  the  test  oath 
caosed  his  retirement,  and  the  king's 
peeaniarv  difficulties  leading  him  to 
neglect  uie  navy,  it  foil  into  d^y.  The 
D^  of  York  was  recalled  to  his  post  in 
1684^  and  at  his  accession  in  the  follow- 
ing year  there  wefe  179  vessels,  measur- 
ing 103,558  tons.  James  II.  on  coming 
to  the  throne  took  active  measures  for  the 
fesloatiaii  of  the  navy;  he  suspended 


the  Nav^  Board,  and  appointed  a  new 
commission,  with  which  he  joined  Sir 
Anthony  Deane,  the  best  naval  architect 
of  the  time,  who  essentially  improved 
the  ships  of  the  line  bv  copying  from  a 
French  model.  Four  hunaied  thousand 
pounds  per  annum  were  set  apart  for 
naval  purposes,  and  so  diligent  were  the 
commissioners  that  at  the  Kevolution  the 
fleet  was  in  excellent  condition,  with 
sea  stores  complete  for  eight  months  for 
each  ship.  Tbe  force  was  154  vessels, 
carrying  6930  guns  and  42,000  men, 
whereof  nine  were  first-rates. 

King  William  immediately  on  bemff 
^aced  on  the  throne  went  to  war  with 
France,  whose  na^  was  then  very 
powerful ;  in  1661  it  consisted  of  179 
vessels  of  all  sorts,  carrying  7080  guns, 
besides  30  galleys.  An  act  was  passed  in 
his  second  year,  for  building  30  ships,  to 
carry  60,  70,  and  80  guns  respectively. 
The  dockyard  at  Hamoase,  out  of  which 
has  since  grown  the  considerable  town  of 
Devonport,  which  now  returns  two  mem- 
bers to  parliament,  was  then  established. 
Qneen  Anne  found  at  her  accession  the 
navy  to  consist  of  272  vessels,  measuring 
159,020  tons,  but  this  estimate  includes 
hulks,  hoys,  and  other  vessels  not  carry- 
ing guns.  All  measures  adding  to  the 
strength  and  efficiency  of  the  navy  were 
exceedingly  pcmular  during  this  reign. 
At  the  death  of  Anne  in'  1714,  the  nnm- 
ber  of  ships  was  less,  but  the  tonnage  in- 
creased, being  ships  198,  guns  10,600, 
tons  156,640.  The  parliamentary  vote 
of  that  year  was  245,700/.  and  10,000 
seamen  and  marines.  During  the  first 
four  years  of  George  I.  large  sums  were 
voted  for  the  extraordinary  repairs  which 
were  reouired  after  the  long  war.  A 
new  establishment  of  guns  ako  was  or- 
dered in  this  reign.  'Ae  navy  remained 
stationary  till  the  year  1739,  when  hos- 
tilities commenced  against  Spain,  and 
the  navy  was  augmented,  particularly  in 
the  smaller  chuses,  and  the  dimensions 
of  several  classes  were  enlarged.  War 
broke  out  with  France  in  1744,  at  which 
period  there  were  128  sul  of  the  line. 
At  this  time  all  prizes  taken  by  the  king's 
ships  were  declared  to  be  the  proper^  of 
the  captors.  In  1747  a  naval  uniform 
was  first  established.  The  navy  increased 
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yuAj  daring  this  war,  in  which  35  Mil 
of  the  line  were  taken  or  destrojed  by 
the  Eo^iih.  George  III.  at  his  aooea- 
tion  foimd  the  navy  to  oooost  of; 

and  under.  •  1981  ^^ 

The  Tote  for  the  year  1760  was  432,639/. 
and  70,000  seamen  and  marines.  In  the 
short  war  of  1762,  20  sail  of  the  line 
were  added  to  the  navy,  and  at  the  end 
of  the  American  reTolationary  war  it  was 
composed  as  follows : — 
Sail  of  the  line.  1741  ,,^^.  ,^^,,^,__ 
Under  •  .  .  .  203/ **^*  ^'^  •^ 
The  navy  was  kept  in  a  high  slate  of 
preparation,  and  when,  on  the  1st  of 
February,  1793,  the  French  republic  de- 
clared war  against  England,  this  ooontry 
was  not  unprepared.  A  period  now 
commences  m  which  the  gigantic  efforts 
made  by  Englandt  and  the  protection 
neoeamrv  for  a  large  mercantile  marine, 
raued  the  British  navy  to  such  a  height 
as  to  enable  it  single-handed  to  maintain 
the  sovereignty  of  the  seas  against  all 
other  navies  combined.  Sir  Charles 
Middleton,  afterwardi  Lord  Barham, 
had,  when  comptroller  of  the  navy  in 
1783,  established  the  regulation  that  a 
great  pnmortioa  of  stores,  sails,  &c 
dioold  be  udd  by  for  each  ship  in  ordi- 
narv;  so  that  in  a  fow  weeks  after  the 
declaration  of  war  there  were  54  sail  of 
the  line  and  146  smaller  veeseb  at  sea. 
The  vote  for  the  service  of  the  navy  was 
5,525,331/.,  85,000  seamen  and  marines. 
The  navy  of  France  had  never  been  so 
powerftil:  it  amounted  to  above  SOO 
vessels,  of  which  82  were  of  tiie  line  and 
71  in  addition  were  immediately  ordered 
to  be  built  The  English  had  about  115 
sail  of  the  line  fit  for  service,  but  the 
majority  of  the  French  ships  were  larger 
and  finer,  and  carried  heavier  guns  on 
their  lower  or  principal  battery.  The 
following  abstract  will  show  the  losses  on 
both  sides  up  to  the  peace  of  Amiens, 
exclusive  of  Uie  casual  losses :— 

GbptuTw.  IiBftrayvd. 
British  ships  of  the  line  .5 
Smaller  vessels    •     •     •  37  9 


French  ships  of  the  line  .  32  U 

Dutch           do.                 18  0 

Spanish         do.                  6  5 

Danish          do.                   2  0 


58 


16 


French  smaller  vessels     266  44 

Dutch  do  62  6 

Spanish  do  57  10 


Total. 


443 


76 


Total  . 


42 


This  estimate  does  not  include  807  priva- 
teers, chiefly  French,  taken  and  destroved. 
Of  the  above,  50  sail  of  tiie  line  and  94 
under  that  sise  were  added  to  the  British 
navy. 

During  the  peace  of  Amiens  prepara- 
tions for  war  were  actively  continued  oo 
both  sides,  and  the  declaration  on  the 
part  of  England  was  made  in  the  month 
of  Mav,  1803,  at  which  time  the  navy 
was  of  the  following  force,  as  compared 
witikl793:— 

flhipiorUne.  Undiv.  Todb. 

1793     .     153     .     411     .     402,555 
1803     .     189     •     781     .     650,976 

Notwithstanding  the  apparent  increase, 
there  were  not  so  many  lineK»54iattle 
ships  fit  for  sea  at  the  latter  as  at  the 
former  period  by  about  ten.  The  French 
force  in  serviceable  line-of-battie  ships  in 
March,  1803,  was  66,  the  British  111. 
During  this  war  there  were  employed 
from  100,000  to  120,000  seamen  and 
marines  till  1810,  when  the  number  was 
inereaaed  to  145,000.  There  were  about 
100  sail  of  ;ihe  line,  150  frigates,  and 
above  200  sloops,  besides  small  armed 
vessels,  amoontmg  in  the  whole  to  about 
500  sail  of  pendante  constantiy  employed. 
The  followmc  abstract  shows  the  losses 
on  each  side  during  the  war : — 

British— Ships  of  line  •      0  0 

Under      .     •    83  7 


83  7 

Enemies'— Sldps  of  Une   55  14 

79  23 

134  37 


-Sldpsol 
Under 
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of  which  33  sail  of  the  line  and  68  under 
were  added  to  the  British  navy. 

In  GeoTge  III.'s  reign  the  dockyard  of 
Pembroke  was  established. 

The  following  table  will  show  the 

tinct 
Fren( 
sabseqnent  to  the  peace ;  and  in  1839. 

The  Parliamentary  Totes  forthenayr 
ibrSthe  year  1 845-6  amounted  to  6,936,1 96i. 
[MiUTART  Force,  p.  334];  and  they 
are  to  be  increased  for  1846-7. 

The  parliamenttuy  rote  for  the  service 
of  the  navy,  1839-40,  was  as  follows : — 


I  ne  louowin^  lanie  wui  snow  ue 
»  of  the  Bntishnavy  at  three  di»- 
t  periods:  the  breakmg  oat  of  the 
nch  revolutionary  war;  a  few  yean 


Officers  •  3,400    For  the  ef- 


Petty  do.    3,998 

fective           £ 

Seamen    12,846 

service      3,492,132 

Forthenon- 

20,244 

effiBCtive 

Marines     9,000 

service       1,488,221 

Other   de- 

29,244 

partments. 

VIZ.,    con- 

Ticts    and 

transport 

oftroops      217,158 

Total  charge  5,197,51 1 


RATB. 


First  •  •  • 
Second  •  . 
Third.     .     • 

Of  the  Line  • 

Fourth     •  . 

Fifth  .     .  • 

Sixth .     .  . 

Skx^  .  . 
Steam-vessels 
Gnn-brigs,) 

Schooners,  >  . 
Catters    .J 

Grand  Total 


1793. 


26 


18 


135 


84 


166 


12 


20 


122 


18 


321 


1820. 


14 


15 


113 


91 


10 


244 


22 


108 


127 


21 
106 

39 
145 


27 


465 


1839. 


24 


2 

8 

21 

45 

t30 

t45 


175 


55 


149 


19 


68 


24 
26 

48 

98 


19 
69 
28 
68 
44 

66 


392 


The  naval  force  of  Great  Britain  and 
of  other  countries  in  1845  is  shown  under 
MiUTART  Force.  On  the  Ist  January, 
1846,  the  number  of  ships  of  all  classes 
and  sizes  in  the  British  royal  navy  was 
636,  exclusive  of  revenue  vessels,  which 
were  72  in  number.    The  number  of  all 


classes  in  commission  was  234;  84  of 
which  were  steam-vessels.  The  horse- 
power of  8  steam-frigates  exceeded  5000. 
The  number  of  men  and  boys  roted  for 
the  financial  year  1845-6  was  29,000  sea- 
men and  boys,  and  10,500  marines. 
Until  the  Restoration  there  does  not 


*  In  1793  the  ftraitfa-nta  on  two  decks  fonned  ptrt  of  the  line  of  battle. 

f  Of  these  steam-vessels  only  seven  appear  to  be  adapted  for  war ;  the  remainder  are  employed 
in  carrying  despatches,  troops,  &e.  Tliere  are  besides  30  steamen^  not  entered  here,  which  are 
employed  In  the  paeket-aerviee  in  Great  Britain. 

^  There  are  also  S3  sloops  Utted  for  tbreign  packets,  whose  station  in  ias9  wss  at  Fdmoutfa. 
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appetr  to  liaTe  been  any  predee  dhrinoa 
into  danes ;  nor  haTe  we  any  aooonnt  of 
the  armament  of  fhipe;  at  that  time 
certain  shipa  were  ordered  to  be  built  to 
cany  tbe  following : — 


DcKripdonoT        Ilk  Rite. 

tadBi^ 

aidBi 

Guns.             T8O11MI1. 

SSOmn. 

«TOn 

Cannon =42  pndiB.  26 

•  • 

•  • 

Demicannon=32 

poonden             •• 

26 

26 

ColTerinsslS 

pounders     .     .  28 

26 

•  • 

Demi  do.  8=  12 

loonden          •   •• 
Sakers  ^  6  pndrs     28 

•  • 
26 

26 

Forecastle  .     .     4 

, , 

4 

Qoarter-deek    .  12 

10 

10 

3-poanders  .     •     2 

2 

4 

Total  number  of 

Gona   ...  100 

90 

70 

Tbere  was,  however,  no  nniformity 
preaerred ;  and  in  1745  a  committee  was 
appointed,  which  recommended  certain 
changes  in  the  rating  and  arming,  which 
however  were  not  wihered  to  any  more 
than  the  former  systems.  At  the  peace 
the  Board  of  Admiralty  repreaentea  this 
to  the  Prince  Regent  in  a  memorial. 
The  present  establishment  of  rates  and 
dasses  was  fixed  by  order  in  oonnci], 
Febmary,  1817:— 

Class  I.^Rated  ships: 
First-rate,    comprising    all    threfr* 

decked  ships. 
Second.      One   of    Her   Majeshr's 
yachts,  and  all  two^eeked  ships 
whose  war-eomplementB  consist  of 
700  men  and  upwarda. 
Third.    Her  Majesty's  odier  yachts, 
and  all  ships  whose  complements 
art  from  64)0  to  700. 
Fourth.    Ships  whose  complements 

are  from  400  to  600. 
Fifth.     Ships  whose   complemenii 

are  from  250  to  40a 
Sixth.    Ships  under  250. 
Class  II,    Sloops  and  bomb-Teasels. 
All  such  vessels  aa  are  commanded 
by  a  commander. 

Class  III.  All  other  smaller  veaselB, 
such  as  are  commanded  by  lientenanta 
or  other  inlerior 


Great  imptovements  have  taken  jff^ot 
in  the  sise  and  form  of  the  British  uiina, 
aa  well  as  in  the  arrangement  of  tne 
materials  componng  them,  especially  dv- 
ing  the  present  century.  As  Prance  and 
Spun  enlarsed  their  ships,  the  English 
wereobliaed  todothesaase;  while  mm 
many  of  ttieir  ships  added  to  Ae  Ekiglish 
navy  we  greatly  improved  our  models. 
The  foUowinir  view  of  the  increase  of 
the  sise  of  firsl-ratas  will  demonstraae 
tluspcNnt:— 

Year.  Toonage  of  FfaaUHatM. 

1677  .  •  1500  to  1600 

1720  .  •  1800 

1745  .  .  2000 

1795  .  .  2350,  the  Ville  de  Paris. 

1808  .  .  2616,  Caledonia. 

1839  •  .  3100,  Victoria,  and  aeve- 
ral  others 

There  is  now  a  frigate,  the  Vemoo, 
of  greater  tonnage  than  the  first-rate  of 
1 745,  of  2080  tons,  and  50  guns. 

Sir  Robert  Seppings,  late  surveyor  of 
the  navv,  introduced  the  circular  bow  and 
stem,  the  system  of  diagonal  timbering 
or  bracing,  whereby  the  strength  and 
durabili^  of  our  ships  are  ao  immensdy 
increased;  the  method  of  scarfing  short 
pieces,  by  which  the  delay  and  difficulty 
often  attendant  on  the  procuring  oif 
crooked  timber  are  avoided ;  the  nuudng 
frigate-timber  applicable  to  the  building 
of  line-of  battle  ships,  by  the  use  of  a 
dreular  coak,  or  dowel,  instead  of  chocks, 
thereby  effecting  a  saving  of  about  IOOOI. 
in  the  building  of  a  74-gun  ship,  and 
the  use  of  iron  knees,  by  which  he 
effected  an  immense  saving  of  timber  and 
space. 

Sir  W.  Symonds,  the  present  surveyor, 
has  effscted  a  still  fliither  economy  of 
space  by  removing  the  chocks  behind  the 
iron  knees,  and  using  metal  diagonal  braces 
instead  of  wood.  In  latter  years  the 
various  naval  architects.  Sir  B.  Sen- 
Captains  Hayes  and  Symooib, 
and  Professor  Inman,  have  been 
permitted  to  try  Uieir  respective  systems 
m  variona  experiments!  squadrons,  com- 
posed of  vessels  built  under  their  direc- 
tioos;  and  although  many  opinions  are 
held  as  to  the  merits  of  each,  there  can 
ba  but  one  with  regard  to  the  genenl 
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advaatage  arising  to  the  scieuoe  of  naral 
architecture,  so  long  neglected.  A  school 
for  shipwright  apprentices  was  established 
at  Portsmouth,  which,  after  producing 
more  officers  than  could  be  provided  for, 
was  broken  up.  Our  ships,  those  at  least 
built  of  oak—for  we  have  not  yet  worn 
out  a  ship  built  of  teak— do  not  seem  to 
be  as  durable  as  in  former  times.  The 
Royal  William,  of  100  guns,  which  bore 
the  flag  of  Richard  Bickerton  at  Spithead 
in  1813,  and  was  shortly  after  broken  up, 
was  built  in  the  year  1719.  The  Sore- 
reign  of  the  Seas,  built  in  1637,  was 
repaired  in  1684,  when  all  the  ancient 
timber  was  so  hard  that  it  was  difficult 
to  work  it.  It  was  the  practice  in  the 
north  of  England,  and  in  Staffordshire 
especially,  to  bark  timber  standing,  and 
to  let  it  remain  in  that  state  for  a  tmie  to 
season.  The  Sovereign  of  the  Seas  was 
built  of  such  timber.  The  Achilles,  60, 
was  built  by  contract  in  1757,  of  timber 
barked  in  the  spring  and  felled  in  the 
next  winter:  she  was  docked  in  1770, 
and  found  exceedingly  sound,  and  was 
sold  in  1 784,  because  she  was  too  small  for 
the  line-of-battle.  The  Hawke  sloop  was 
built  in  1793.  Half  of  this  vessel  was 
built  of  timber  barked  in  1787,  and  felled 
in  1790;  the  other  half  of  timber  felled 
in  the  usual  manner  from  the  same  soil 
and  neighbourhood.  In  1803  she  was  so 
decayed  that  she  was  taken  to  pieces; 
both  sides  appear  to  have  been  ^ually 
decayed. 

The  government  of  the  navy  is  vested 
in  the  lord*high-admiral,  which  office  has 
been  in  commission  since  the  Revolution, 
with  the  exception  of  two  short  periods, 
1707-8  and  1827-8,  when  it  was  held 
respectively  by  Prince  George  of  Den- 
mark and  William  IV.  when  duke  of 
Clarence.  At  present  the  Board  con- 
sists of  a  First  Lord,  who  is  a  member 
of  the  cabinet,  and  five  junior  lords.  By 
their  orders  all  ships  are  built,  sold,  or 
broken  up ;  commissioned,  employed,  and 
paid  oC  All  appointments  and  pro> 
motions  are  made  or  approved  by  them ; 
all  honours,  pensions,  and  grataities  are 
granted  on  their  recommendation.  All 
orders  for  the  payment  of  naval  monies 
are  made  by  them;  they  prepare  the 
savj  estimates,   and   lay  them   before 


parliament  The  civil  departments  of 
the  admiralty  are  directed  by  the  sur- 
veyor of  the  navy,  accountant-general, 
storekeeper-general,  comptroller  of  victu- 
alling, and  physician-general. 

The  navy  is  oompoKd  of  two  bodies  of 
men — seamen  and  marines. 

There  are  commissioned,  warrant,  and 
pet^  officers. 

llie  commissioned  officers  are  flag- 
officers,  curtains,  commanders,  and  lieu- 
tenants. 

Flag-officers  are  divided  into  the  fol- 
lowing classes,  and  rank  and  command 
in  the  order  here  following : — 

Admirals  of  the  fleet 

Admirals  of  the  red,  white,  blue  squad- 
rons. 

Vioe-admirals  of  the  red,  white,  blue 
squadrons. 

Rear-admirals  of  the  red,  white,  blue 
squadrons. 

There  are  superannuated  and  retired 
rear-admirals,  who  enjoy  the  rank  and 
pay,  but  do  not  rise. 

The  admiral  of  the  fleet,  when  in 
command,  bears  the  union  flag  at  the 
main-top-gallant-mast  The  other  flag- 
officers  boir  a  square  flag  of  the  colour 
of  their  squadron  at  the  main,  fore,  or 
mizen  top-gallant-mast,  according  to  their 
rank. 

The  flagK>ffieer  holding  the  chief  com- 
mand of  a  fleet  or  squadron  employed 
within  certain  geographical  limits,  termed 
a  station,  is  called  a  commander-in-chief. 
He  is  responsible  for  the  efficiency  and 
conduct  of  the  fleet  under  bis  orders ;  he 
disposes  of  the  vessels  composing  it  in 
such  manner  as  will  be  most  advan- 
tageous for  the  service ;  but  without  some 
especial  necessity  he  is  never  to  send  one 
beyond  the  limits  of  his  station.  All 
vacancies  in  ships  under  his  orders  which 
are  caused  by  death  or  dismia»d  from 
the  service  by  the  sentence  of  a  court- 
martial,  are  in  his  gift.  As  to  the  various 
officers  of  the  navy  see  Admiral,  Cap- 
tain, &c. 

.  On  the  1st  January,  1846,  the  number 
of  officers  of  the  royal  navy  was  as  fol* 
lowsh — Flag,  154;  captains  and  retired 
captains,  769;  commanders  and  retired 
commanders,  1137;  lieutenants,  2528; 
marine  officers^  741 ;  masters,  432 ;  medi- 
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etl  oAeen,  970;  panen,  485;  naTal  in* 
■cnicton,  46 ;  chaplains,  97 ;  males,  172 ; 
leoond  mates,  129;  aeting  assistant  sor- 
geoDs,  59{  quaUfied  cleriLS,  216:  total 
7965. 

The  crew  of  a  ship  ooonsts  of  petty 
oi&oen,  able  seamen,  ordinary  swimen> 
landsmfn,  boys,  and  marines.  In  time 
of  peace  the  whole  crew  are  entered 
▼olontarily ;  dnring  war,  men  are  liable 
to  impressment  The  Ibdlowing  penoos 
are  exempt  from  it,  and  no  seaman  can 
be  impressed  except  by  an  officer  haTing 
a  press- warrant : — 

Masters  of  merchant  Tcssels ; 

Mates  of  those  above  50  tons; 

Boatswains  and  carpenters  d  those  of 
100  tons  and  upwards ; 

Men  belonging  to  craft  of  all  kinds 
employed  in  the  navy,  ▼ictnallinff,  ord- 
nance, excise,  costoms,  and  postpomce; 
:  to  the  ins 


Watermen  belonging  1 
offices  in  London  and  Westminster; 

All  men  above  55  or  under  18  yeus  of 
age; 

Apprentices  not  having  need  the  sea 
before  the  date  of  their  indentores,  and 
not  more  than  three  yeain  fixan  the  said 
date; 

Landsmen  not  having  lerred  at  sea 
fhU  two  years ; 

Harpooners,  line-managers,  steerers, 
and  all  seamen  and  mariners  who  have 
entered  the  Greenland  and  sonthen 
whale-fisheries. 

The  best  seamen  are  rated  petty  officers 
b^  the  captain ;  they  are  of  two  classes, 
distingnished  by  a  crown  and  anchor  for 
the  first  class,  and  an  anchor  for  the 
second,  worked  in  white  cloth  upon  the 
left  arm ;  they  have  an  increase  of  pay, 
and  are  not  amenable  to  corporal  puiush* 
ment  while  holding  that  rank. 

There  is  a  supply  of  boys  to  the  navy 
firom  the  asylum  at  Greenwich  and  firom 
the  Marine  Society,  but  many  more  are 
brought  into  the  navy  by  volunteering. 
Every  ship,  according  to  her  rate  or  class, 
bears  a  certain  numter  of  marines  as  part 
of  her  complement     [^^^'"''^^•J 

For  the  due  maintenance  of  discipline, 
the  captain  or  commander  of  every  ship 
or  vessel  is  authorised  to  inflict  corpond 
punishment  on  any  seaman,  marine,  or 
boy,  by  warrant  under  his  hud.   Courts- 


martial  are  ordered  by  the  Admiralty 
and  commanders-in-chief 

The  idea  of  establishing  an  hospital 
for  infirm  and  disabled  seamen  originated 
with  Bfaiy,  wife  of  William  lit.,  and 
Sir  Christopher  Wren  was  employed  to 
build  an  aaditional  wing  to  Greenwich 
Palace.  The  king  granted  20001  a  vear 
towards  it,  large  subeeriptions  were  added 
by  noUe  and  wealthy  persons,  estates 
were  willed  to  it  by  individuals,  all  mari- 
ners were  made  to  subscribe  6</.  per 
month,  ibrfieited  and  unclaimed  pnae- 
money,  and  various  grants  were  given. 
The  forfeited  estates  of  the  Earl  of  Der- 
wentwater,  the  net  rental  of  which  is 
now  between  30,000/.  and  40,000/.  a  year, 
were  given.  The  revenue  of  the  hospital 
is  about  1 50,000/.  a  year.  The  establish- 
ment consists  of  a  governor,  a  lieutenant- 
governor  (both  flagKkfficers),  four  cap- 
tains, and  eight  lieutenants,  residing  m 
the  hospital.  There  are  about  2710  in- 
pensioners,  and  120  matrons  and  nurses, 
all  of  whom  must  be  seamen*s  widows. 

The  followiuff  is  the  scale  of  i 
for  officers  and  seamen  wounded 
worn-out  in  ihe  service : — 

IVr  An.  Vet  An. 

£.  9.  £.  #. 

For  an  admiral,  fh>m  SOO  0     to    700  0 

„  captain  (wounds)  250  0(Loss|300  0 

„  commander  „       150  o{  of  v200  0 

„  lieutenant    «,        91  5(Umb|  91  5 

Marine  officers,  as  in  the  army. 

Every  mate,  second  master,  assistant- 
surgeon,  midshipman,  master's  assistant 
naval  instructor,  clerk,  and  volunteer  of 
the  first  and  second  dass,  from  Is.  to 
2s.  6d  a  day,  according  to  the  nature  and 
degree  of  the  injury. 

Boatswains,  gunners,  carpenters,  and 
engineers,  when  unfit  for  further  service, 
receive  a  superannuation  allowance  of 
3/.  a  year  for  each  year  they  served  in 
a  ship  in  commission,  and  1/.  a  year  each 
year  in  ordinary,  and  a  further  sum  of 
from  1/.  to  15/.  a  vear  ma^^  be  added  by 
the  Admiralty.  They  retain  besides  any 
pension  for  servitude  as  a  petty-Kifficer  to 
whidi  they  may  be  entitledt  and  for 
wounds  from  15/.  to  50/.  a  year  in  addi- 
tion to  all  other  pensions. 

Every  other  petty  officer,  seaman,  ma* 
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rine,  and  boy,  shail  receive  for  wounds 
from  6J.  to  2«.  a  da/;  and  every  able 
seaman  fi>r  twenty-one  years'  servitade, 
reckoning  from  the  a^  of  twenty,  from 
lOd.  to  U.  2d,  a  day;  if  discharged  from 
infirmity  afrer  fourteen  years'  service, 
from  6tf.  to  9<f.  a  day ;  and  under  foniv 
teen  yean*  service,  if  dischar^  from 
disability  contracted  in  the  service,  from 
3<2.  to  6a.  a  day,  or  a  gratuity  in  lieu,  of 
\l,  to  18/.  If  a  man  become  totally  blind, 
he  shall  have  3^  a  day  added  to  any  of 
the  above.  Ordinary  seamen  receive 
three-fourths,  landsmen  two-thirds,  boys 
half  the  able  seamen's  pension.  Marines, 
as  able  seamen. 

Certain  |petty  and  non-commissioned 
officers  receive,  in  addition  to  the  above» 
other  allowances. 

Persons  discharged  with  disgrace,  or 
by  sentence  of  a  court-martial,  are  not 
entitled  to  a  pension.  On  a  ship  beinff 
paid-off,  the  captain  may  recommend 
any  petty-officer  or  seaman,  non-commis- 
rionol  officer  or  marine,  for  the  medal 
and  gratuity  for  invariable  good  con- 
duct ;  152.  for  first-lass  petty-officers 
and  seijeants,  if  they  have  served  as  such 
ten  years.  7/.  to  second-class  petty-officers 
and  seijeants  who  have  served  as  such 
seven  years,  and  52.  to  able  seamen  and 
marines. 

The  widows  of  officers  who  are  left  in 
distressed  circumstances,  receive  pensions 
on  the  following  scale,  under  the  regula- 
tions and  at  the  discretion  of  the  Board 
of  Adnuralty : — 

BerAtt. 

Fla|;-officer         .        .        .£120 

Retired  rear-admiral    •        •     100 

Captain,  three  years'  standing      90 
„       under  three  years    . 

Commander 

Superannuated  commander    . 

Physician 

lieutenant 


I. 


Master  : 
Chaplain 


Purser 
Assistant-surgeon 


80 
70 
60 
60 
50 
40 
40 
40 
40 
36 


The  amount  p^d  in  pensions  to  officers 
for  wounds  ana  good]  service,  to  widows 
of  officers,  widows  and  relatives  of  officers 


slain,  and  the  out-pensioners  of  Greenwich 
Hospital,  is  521,572/. 
Abstract  of  Pensions  paid  to  the  Navy. 

Good-service  pensions     •        •    £4,350 
Commismoned  and  warrant  offi- 
cers .         •         •         .     81,619 
Widows  and  relatives  of  officers 

slain  ....     11,786 

Widows  of  naval  officers  •  172,381 

Widows  of  marine  ditto  .     10,356 

Compassionate  fund         •         .     14,000 
Out-peufflons  of  Greenwich  Hos- 
pital .        •         •        .  227,000 


£521,572 


There  is  a  Naval  College  at  Ports- 
mouth. 

There  are  two  schools  at  Greenwich, 
called  the  Upper  and  Lower  Schools. 
The  Upper  School  comprises  two  classes : 

1st  One  hundred  sons  of  commissioned 
and  wardroom  warrant-officers  of  the 
Boyal  Navy  and  marines. 

2nd.  Three  hundred  sons  of  officers  of 
the  above  or  inferior  rank,  of  private 
seamen  and  marines  who  have  served  or 
are  serving  her  Majes^,  and  of  officers 
and  seamen  of  the  merchant  service. 

They  are  admitted  from  eleven  to 
twelve  years  of  age,  under  certain  regu- 
lations, and  are  subject  to  the  same  disci- 
I>line,  diet,  education,  clothing,  and  des- 
tination. The  term  of  education  is  three 
years,  at  the  expiration  of  which,  or 
sooner  if  the  course  of  education  be  com- 
pleted, they  are  sent  to  sea  in  the  queen's 
or  merchant  service,  or  otherwise  dis- 
posed of,  as  may  be  determined  on. 

The  Lower  School  consists  of  400  boys 
and  200  girls,  the  children  of  warrant 
and  petty  officers,  seamen,  and  non-com- 
missioned officers  and  privates  of  ma* 
rines,  who  have  served  or  are  serving,  or 
have  lost  their  lives  in  the  service  of  her 
Majesty.  They  are  admitted  from  nine 
to  twelve  years  of  age,  and  quit  at  four- 
teen, the  boys  being  sent  to  sea,  and  the 
girls  put  to  trades  and  household  service ; 
any  unprovided  for  at  fourteen  are  sent 
to  their  parents.  Any  boy  may  be  re- 
moved from  this  to  the  Upper  School  on 
obtaining  a  presentation,  if  not  more  than 
twelve  years  old,  and  possessing  cbarftcter 
and  abilities. 
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In  1744,  as  tlready  obtenred,  all  prues 
were  declared  to  be  the  property  of  the 
capton ;  the  scale  of  the  distribution  of 
pnze-monej  was  fixed  by  order  in  coon- 
dl,  Feb.  3. 1836. 

When  any  ship  of  the  Royal  Nary 
carries  bullion  or  jewels  on  freicht,  the 
captain  or  commander  is  allowed  a  per 
oentage^  regulated  by  the  quceu  iu  coun> 
cil,  as  compensation  for  the  risk  and 
charge,  one-fourth  part  of  which  is  given 
to  Greenwich  Hospital,  one-fourth  part 
to  the  commander-m-chief,  if  he  shares 
the  responsibility,  and  the  other  half  to 
the  captain. 

Officers  settling  in  the  colonies  are  al- 
lowed a  remisuon  of  the  pnrehase-money, 
in  amount  from  100/.  to  SOOl^  accord- 
ing to  their  rank  and  length  of  service. 
IEmioration,  p.  828.] 

( Reference  has  been  made  to  Derrick's 
Memoirt  (jftht  Jiiae  amd  Prograu  of*  the 
Rojfol  Aavjf;  James's  Aaval  Ilisioiy; 
Sir  W.  Raleigh's.  JSiMjf  on  the  Invention 
of  Shipping ;  Sharon  Tumer^s  Hiat, 
Amglo-Saxcm$;  Barrow's  Life  of  Lord 
Aiuon ;  and  Tarious  official  papers.) 

Nfi  E^XEAT  REGNO,  the  name  of 
a  writ  which  issues  out  of  Chancery  on 
the  application  of  a  party  complainant,  to 
prerent  his  debtor  m>m  lesTing  the 
realm.  The  writ  is  directed  to  the 
sheriff  of  the  county  in  which  the  debtor 
IS ;  and  after  reciting  that  **  it  is  repre- 
sented to  the  king  in  nis  Chancery  on  the 
part  of  the  complainant  against  the  debtor, 
the  defendant,  that  he  the  said  defendant 
is  greatly  indebted  to  the  said  complain- 
ant, and  designs  quickly  to  go  into  parts 
beyond  the  seas  (as  by  oath'  made  on 
that  behalf  appears),  which  tends  to  the 
great  prejudice  and  dama^  of  the  said 
complainant,"  commands  him  to  *'  cause 
the  sud  debtor  to  give  sufficient  bail  or 
security,  in  the  sum  of  /.« that  he 

will  not  go,  or  attempt  to  go,  into  parts 
beyond  the  seas,  without  leave  of  the  said 
court ;"  and  in  case  the  said  debtor  shall 
refdse  to  give  such  bail  or  security,  the 
sheriff  is  to  commit  him  to  prison  until 
he  shall  do  it  of  his  own  accord,  &c. 

The  question  which  always  arises  on 
application  to  the  Court  of  Chancery  for 
this  writ  is  nothing  more  than  this :  whe- 

^T  the  plaintiff  has  made  out  a  case 


which  is  conformable  to  the  terms  of  the 
writ,  as  interpreted  t^  the  decisions  of 
the  court 

The  writ  cannot  be  applied  for  onleas 
a  bill  is  already  filed ;  but  a  plaintiff  may 
apply  for  it  in  any  stage  of  a  suit,  whether 
the  writ  b  prayed  for  by  the  bill  or  noC 
The  plaintiff  cannot  have  the  writ'if  he  it 
out  of  the  Jurisdiction  of  the  Court  of 
Chancery.  There  must  be  a  debt  in  equity 
actually  due  at  the  time  when  the  writ  is 
applied  for.  The  application  for  the  writ 
must  be  accompanied  with  an  aAdarit 
swearing  positively  to  the  debt,  exoept 
the  bill  IS  for  an  aoooont,  in  whidi  cMe 
it  is  sufficient  if  the  plaintiff  swear  that 
he  believes  there  is  a  balance  in  his  fis- 
-voor ;  or  except  where  there  is  other  de- 
cisive eridence  of  the  debt  The  affida- 
vit must  also  show  that  the  defendant  is 
gmng  abroad,  or  it  must  show  &cts  which 
prove  that  condusioo,  and  that  the  debt 
will  be  in  danger  if  he  quit  the  realm* 
The  writ  may  be  moved  for  ex  parte,  and 
it  issues  until  answer  and  Airther  order. 
A  defendant  may  apply  to  discharge  the 
writ  on  putting  in  his  answer. 

This  writ  is  founded  on  the  real  or  sup- 
posed prerogative  of  the  king  to  restiiun 
his  su^ects  from  departing  from  the 
realm.  The  **  Natura  drerium"  contains 
two  forms  of  writs,  one  of  which  has  for 
its  object  to  restrain  a  clergyman  from 
going  abroad  without  the  king's  licence, 
and  commands  the  sheriff  to  take  security 
from  him  or  oommit  him  to  prison ;  the 
other  has  for  its  object  to  prerent  a  lay- 
man from  going  abroad  without  the  king's 
licence ;  but  it  requires  no  security  from 
the  party,  and  dififers  in  several  other  re- 
spects from  the  other  writ  These  writs 
are  both  entitied  De  Securitate  Inreni- 
enda,  &c.,  and  seem  to  be  in  substance, 
though  not  in  name,  writs  of  Ne  Exeat 
Regna  From  the  former  of  the  two  the 
present  writ  of  Ne  Exeat  seems  to  be  de- 
rived. 

It  is  sud  that  the  object  of  this  writ  as 
applied  to  clerjgymen,  was  to  prevent 
them  from  having  frequent  intercourse 
witii  the  Papal  see.  Whether  the  prero- 
gative on  which  these  writs  were  founded 
was  a  usnrpation  on  the  part  of  the  crown 
or  not,  is  a  matter  which  has  been  some^ 
what  discnsacd.    The  opinion  that  such  a 
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power  as  that  which  is  exercised  by  this 
writ  *<  appears  to  have  been  unknown  to 
the  ancient-  common  law,  which,  in  the 
freedom  of  its  spirit,  allowed  every  man 
to  depart  the  realm  at  his  own  pleasure  " 
(Beames),  is  a  vague  surmise,  expressed 
in  language  equaUy  vague.  This  writ, 
which  was  originally  deigned  solely  for 
political  purposes,  has  now  been  applied, 
as  already  explained,  to  the  object  of  re- 
straining a  debtor  firom  evading  his  cre- 
ditor's demand  by  quitting  the  realm; 
this  application  has  been  sanctioned  by 
long  usage,  the  commencement  of  wM<m 
is  now  unknown. 

(A  Brief  View  tfthe  Wnt  Ne  Exeat 
Regno^  by  Beames.) 

NEUTRALITY.  [International 
Law;  Blockade.] 

NEWSPAPERS.  On  the  origm  of 
newspapers  much  has  been  written,  but 
the  question  is  still  unsettled.  *  The  Eng> 
lish  Mercury,'  of  1586,  which  has  tUl 
lately  passed  for  the  earliest  printed 
newspaper,  is  shown  to  be  a  forsery  by 
Mr.  Thomas  Watts,  of  the  British  Mu- 
aenni. 

Mr.  Watts  observes  that  he  has  dis- 
posed of  the  daims  of  France  and  Eng- 
land to  the  invention  of  newspapers ;  a^ 
that  apparently  the  question  now  lies  be- 
tween Italy  and  Germany,  Venice  and 
Niimberg.  In  the  reign  of  James  I. 
packets  Si  news  were  published  in  Eng- 
land in  the  shape  of  small  quarto  pamphlets 
occasionally.  The  earliest  we  have  met 
with,  preserved  in  the  second  volume  of 
the  series  of  newspapers  purchased  with 
Dr.  Burner's  library  (also  in  the  British 
Museum),  is  entitled  *  News  out  of  Hol- 
land,'published  in  1619  for  N.  Newbery, 
followed  by  other  ^pers  of  news  from 
difierent  countries  m  1620,  1621,  and 
1622.  There  can  be  no  doubt  of  the 
ffenuineness  of  these.  In  1622,  during  the 
Thirty  Tears'  War,  these  occasional  pam- 
phlets were  converted  into  a  regular 
weekly  publication,  entitled  *The  News 
of  the  Present  Week,'  edited  by  Nathaniel 
Butler.  This  seems  to  have  been  the  first 
weekly  newspaper  in  England. 

About  this  period  newspapers  began 
also  to  be  established  on  the  Continent. 
Their  originator  at  Paris  is  said  to  have 
been  one  Renandot,  a  physidan,  who  ob- 
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tained  a  privilege  for  publishing  news  in 
1632.  It  would  appear  that  not  long  after 
this  time  there  were  more  newspapers 
than  one  in  England. 

Upon  the  br^ing  out  of  the  civil  war 
in  Charles  the  First's  time,  great  numbers 
of  newspapers,  which  had  hitherto  been 
chiefly  confined  to  foreign  intelligence, 
were  published  and  spread  abroad  by  the 
difierent  parties  into  which  the  state  was 
then  divided,  under  the  titles  of 'Diumals,' 
*  Special  Passages,'  *  Intelligencers,'  *  Mer- 
curies,' &c.,  mostly  in  the  »ze  of  small 
quarto,  and  treating  of  domestic  matters. 
Nearly  a  score  are  said  to  have  come  out 
in  1643,  when  the  war  was  at  its  height 
Some  papers  were  entitied  'News  from 
Hull,* « News  fixnn  the  North,'  *  The  Last- 
printed  News  from  Chichester,  Windsor, 
Winchester,  Chester,'  &c.,  and  others  too 
numerous  to  mention.  We  also  find  *  The 
Soots  Dove '  opposed  to  the  *  Parliament 
Kite,'  or  *  The  Secret  Owl.' 

In  1662  the  *  Kingdom's  Intelligencer' 
was  commenced  in  London,  which  con- 
tained a  greater  variety  of  useful  infor- 
mation than  any  other  of  its  predecessors. 
It  had  a  sort  of  oWtuary,  notices  of  pro- 
ceedings in  parliament  and  in  the  law 
courts,  &c.  Some  curious  advertisements 
also  appear  in  it  In  1663  another  pa- 
per, called  *  The  Intelligencer,  published 
for  the  satisfaction  and  information  of  the 
people,'  was  started  by  Roger  (afterwards 
Sir  Roger)  L'Estrange,  who  warmly  es- 
poused the  cause  of  the  crown  on  all  oc- 
casions, and  infused  into  his  newspa- 
pers more  infbrmation,  more  entertain- 
ment, and  more  advertisements  of  im- 
portance than  were  contained  in  any 
succeeding  paper  whatever  previous  to 
the  reign  m  Anne.  L'Estrange  continued 
his  journal  for  two  years,  but  dro;^  it 
upon  the  appearance  of  the  *  London  Ga- 
zette,* first  called  the  *  Oxford  Gazette,' 
owing  to  the  earlier  numbers  being  issued 
at  Oxford,  where  the  court  was  then 
holding  and  the  parliament  sitting,  on  ac- 
count (rf  the  plague  being  tiien  in  London. 
The  first  number  of  what  has  still  con- 
tinued to  the  present  time  as  the  '  Lon- 
don Gaeette,'  was  published  at  Oxford, 
February  4th,  1665.  So  numerous  did 
these  little  books  of  news  become,  that  be- 
tween the  years  1G61  and  1668  no  Ic^^' 
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than  tereDty  of  them  were  pablished 
under  various  titles. 

On  the  12th  of  May,  IG80,  L'Estnmge, 
who  had  then  started  a  second  paper, 
called  the  *  Observator/  first  exercu»ed 
his  authority  aa  licenser  of  the  press, 
by  procuring  to  be  issued  a  **  proclama- 
tion for  suppressing  the  printing  and  pub- 
lishing unlicensed  news-books  and  pam- 
phleU  of  news,  &c/'  The  charge 
for  inserting  advertisements  (then  un- 
taxed) we  learn  from  the  *  Jockey's 
Intelligencer,'  1683,  to  be  '*a  shilling 
for  a  horse  or  coach,  for  notification, 
and  sixpence  for  renewing;"  also  in 
the  'Observator  Reformed'  it  is  an- 
nounced that  advertisements  of  eight 
lines  are  inserted  for  one  shilling;  and 
Morphew*s  *  Country  Gentleman's  Cou- 
rant,'  two  years  afterwards,  says,  that 
**  seeing  promotion  of  trade  is  a  matter 
that  ought  to  be  encouraged,  the  price  of 
advertisements  is  advanced  to  two  pence 

Ser  line/  The  publishers  at  this  time 
owever  were  sometimes  puxzled  for 
news  to  fill  their  sheets,  small  as  they 
were ;  but  a  few  of  them  got  over  the  dif- 
ficulty in  a  suffidently  Ingenious  manner. 
The  *  Flying  Post,'  in  1695,  announces, 
that  **  if  any  gentleman  has  a  mind  to 
oblige  his  country  friend  or  correspondent 
with  this  account  of  public  afiairs,  he 
may  have  it  for  two-pence  of  J.  Salisbury, 
at  the  RLung  Sun  in  Comhill,  on  a  sheet 
of  &ie  paper,  haff  of  which  being  blanh^ 
he  may  thereon  write  his  own  private 
business,  or  the  material  news  of  the  day." 
Again  'Dawker's  News-Letter :*  "This 
letter  will  be  done  upon  good  writing- 
paper,  and  blank  space  left,  that  any  gen- 
tleman may  write  his  own  private  busi- 
ness. It  will  be  useful  to  improve  the 
younger  sort  in  writing  a  curious  hand." 
Another  publisher,  when  there  was  a 
dear^  of  news,  filled  im  the  blank  part 
with  a  piece  fnm  the  Bible. 

It  was  not  until  the  reign  of  Anne  that 
the  Londoners  had  a  newspaper  every 
day.  The  first  was  issued  in  1709,  and 
called 'The  Daily  Courant,*  being  pub- 
lished every  day  but  Sunday.  There  were 
at  this  time  seventeen  othen  published 
thrice  a  week,  and  one  twice.  Among 
them  was  the  '  British  Apollo/  the  *  Ge- 
neral PostMript,'  the  'London  Gaiettc^' 


<  the  Postman,'  the  *  Evening  Pott,'  and 
the  *  City  Intelligencer.' 

It  may  be  sufficient  to  notioe  in  fiew 
words  two  or  three  of  the  more  remark- 
able journals  only  which  have  since  suc- 
ceeded. The  'Public  Advertiser'  was 
first  printed  under  the  title  of  the  *  Lon- 
don Daily  Post,  and  General  Advertiser,' 
so  hr  back  as  1 726,  and  nwumed  its  Uter 
name  only  in  1752.  'Junius's  Letters' 
were  published  in  this  paper.  The  '  St 
James's  Chronicle '  is  another  of  oar 
oldest  papers ;  at  ita  first  publication  .it 
was  an  amalgamation  of  two  papers  (the 
'St.  James's  Post'  and  the  'Sc  James's 
Kvening  Post'),  both  of  which  began  in 
1715.  The  'North  Briton,'  edited  by 
Wilkes,  first  appeared  in  1762;  and  in 
the  same  year  tne  '  Englishman '  was  es- 
tablished. The  'Englishman'  attracted 
much  notice  about  1766,  on  account  of 
the  insertion  of  se?eral  satirical  articles  in 
it  by  Burke. 

'The  earliest  local  provindal  newspaper 
in  England  ts  said  to  have  been  the  '  Nor- 
wich Postman,'  published  in  1706,  at  the 
charge  of  a  penny,  but  "a  halfpenny  not 
refused ;'  followed  by  the  *  Norwich  Coa- 
rant,  or  Weekly  Packet.'  in  1714,  price 
three  half-pence.  Previous  to  1720  the 
'York  Mercury'  appeared,  fi>llowed  In 
that  year  by  the  '  York  Courant'  which 
still  exists.  In  this  year  also  a  '  Leeds 
Mercury '  was  established ;  and  about 
the  same  time  a  'Gloucester  JonmaL' 
In  1730  a  'Manchester  Gazette'  was 
published.  The  'Derby  Mercury'  was 
begun  in  1731;  the  'Oxford  Journal' 
in  1740;  a  'Preston  Journal'  in  174&, 
and  '  Biilinge's  Liverpool  Advertiser '  in 
1765. 

In  Scotland  the  newspaper-press  was 
first  introduced  during  the  civil  wars  in 
the  seventeenth  century.  When  a  puty 
of  Cromwell's  troops  arrived  at  Leith  in 
1652,  for  the  purpose  of  garrisoning  the 
citadel,  they  brought  a  printer,  named 
Christopher  Higgins,  to  reprint  a  Lon- 
don diurnal,  called  '  Mercunus  Politicns,' 
for  their  amusement  and  information. 
The  first  number  was  issued  on  the  26th 
October,  1653;  and  in  November  the 
following  year,  the  establishment  was 
transfernnl  to  Edinburgh,  where  this  re- 
printing system  was  oontinned  till  the  1 1th 
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April,  1660.  On  the  Slst  December, 
1660,  appeared  at  Edinburgh,  *  The  Mer- 
carim  Goledonius,'  parpordng  to  oom- 
piifle  *'  the  affain  in  agitation  in  Scotland, 
idth  a  sanrey  of  foreign  intelligence.' 
It  vas  a  small  qnarto  of  eight  pages. 
The  last  number  was  dated  March  22  to 
March  28,  1661.  It  was  succeeded  by 
«The  Kingdom's  Intelligencer.'  In  1669 
an  *  Edinburgh  Gazette'  was  published 
by  authority,  followed  in  1706  by  the 
'  Edinburgh  Courant,'  which  still  exists. 
'The  Caledoniaa  Mercui^,'  also  still  in 
existence^  was  first  publi^ed  on  April 
28,  1720.  After  Edinburgh,  the  next 
place  at  which  the  publication  of  a  news- 
paper was  attempted  in  Scotiand  was 
Glasgow,  where  the  first  number  of  the 
'Glasgow  Courant'  appeared  November 
11,  1715. 

In  Ireland,  as  in  England  and  Scot- 
land, newspaper  intelligence  originated 
during  ci-vil  commotion.  As  far  back 
as  1641,  at  the  breaking  out  of  the  Re- 
bellion of  that  year,  there  was  printed 
a  news  sheet,  called  *  Warranted  Tidings 
from  Ireland ;'  but  from  that  time  to  the 
beginning  of  the  eighteenth  century,  we 
hare  no  notice  of  any  other  print  of  the 
kind,  although  it  is  not  improbable  that 
there  may  have  been  some.  About  the 
year  1700,  a  newspaper  called  <Pue's 
Occurrences,"  named  after  the  proprietor, 
was  established  in  Dublin,  and  maintained 
itself  fi)r  more  than  half  a  century.  This 
was  the  first  newspaper  published  in  the 
Irish  capital.  The  next  Dublin  print 
was  '  Falkener's  Journal,'  established  in 
1728— both  were  daily  papers.  Water- 
fiird  appears  to  have  followed  Dublin  in 
publishmg  news,  by  the  establishment 
of  a  paper  in  1729,  entitied  *The  Water- 
IGbrd  Flying  Post*  The  oldest  existing 
newspaper  in  Ireland  is  the  *Bel&st 
News  Letter,*  started  in  1737. 

The  newspapers  of  Great  Britain  have 
much  improred  within  the  last  thirty 
years.  In  1801  *  The  Leeds  Mer- 
cury' contained  21,000  words;  80,000 
words  in  1835;  120,000  in  1845;  and 
179,000  words  in  1846.  Not  only 
has  a  great  increase  been  made  in  the 
rise  of  the  provindal  papers,  but  their 
literary  chaiucter  has  underjpne  a  marked 
improrement,  particularly  since  the  dose 


of  the  last  war.  Before  that  time  few  of 
them  contained  any  original  articles  or 
essays  beyond  occasiontd  or  local  para- 
graphs. Though  nearly  all  the  British 
newspapers  may  be  considered  as  repre- 
senting the  opinions  of  some  politi- 
cal party,  or  of  some  religious  denomi- 
nation, there  are  now  several  in  which 
all  the  important  questions  on  which 
opinions  are  divided  are  discussed  with 
great  ability,  and  particularly  questions 
that  relate  to  agriculture,  manufactures, 
and  commerce.  By  means  of  this  con- 
fiict  of  opposing  views,  trutii  is  often 
elicited  in  the  end,  and  a  public  opinion  is 
gradually  formed  upon  the  secure  basis 
of  complete  investigation,  and  the  com- 
parison of  contending  arguments.  The 
miportance  of  newspapers  in  .the  actual 
state  of  our  society  can  hardly  be  over- 
rated. Much  that  is  bad  is  widely  dif- 
ftised,  but  this  is  an  evil  inseparab.e 
from  the  Liberty  of  the  Press,  and  no 
man  doubts  that  society  on  the  whole 
gains  largely  by  the  unrestrained  pub- 
lication of  everything  that  affects  the 
general  interest  and  by  the  free  expression 
of  opinion.  Political  Liberty  and  the 
Freedom  of  Industry  owe  nearly  every- 
thing to  the  press,  and  on  the  honesty 
and  abili^  with  which  it  shall  continue 
to  be  conducted,  our  social  progress  will 
materially  depend. 

Newspapers  are  now  as  common  in  all 
the  British  dominions  abroad  as  in  Eng- 
land. In  British  India  there  are  several 
newspapers  published  in  the  Bengal  lan- 
guage. The  first  New  Zealand  Colony, 
which  sailed  in  September,  1839,  car- 
ried out  the  materials  for  printing  a 
newspaper,  of  which  the  first  number 
was  printed  in  England,  and  the  second 
number  in  the  colony.  The  same  course 
had  been  previously  adopted  in  settling 
the  colony  of  South  Australia. 

In  Germany  newspapers  originated  in 
the  'Relations,'  as  they  were  termed, 
which  sprung  up  at  Augsburg  and 
Vienna  in  1524,  at  Ratisbon  in  1528,  at 
Dillingen  in  1569,  and  at  Numberg  in 
1571,  and  which  appeared  in  the  form 
of  letters  printed,  but  without  date,  place, 
or  number.  The  first  German  news- 
paper in  numbered  sheets  was  printed  in 
1612.  In  1845  the  number  of  journals 
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published  in  the  States  oomposiiig  tbe 
German  ConftdentioD  was  1896,  of 
which  1017  were  newspepeia,  and  819 
adentific  and  Uteimiy.  Bat  many  of  these 
newspa^is  would  not  be  called  newa- 
papeis  in  £^gland :  many  of  them  con- 
tain no  political  discussion  of  any  kind. 
The  number  of  joomals  in  Prossia  was 
405 ;  Bavaria,  96 ;  Saxooy,  94 ;  Wtirtem- 
berg,  48 ;  Hanover,  24 ;  German  part  of 
the  Austrian  States,  26.  Newspapers  are 
now  common  in  every  European  country, 
tnm  Russia  to  Spain.  The  state  of  tbe 
press  in  some  of  tnese  countries  is  noticed 
under  the  head  Paxaa,  Libsbtt  or. 

In  the  United  States  the  increaae  of 
newspapers  has  been  more  rapid  than  in 
England.  In  the  year  1704  the  first 
Anglo-American  newspaper,  called  the 
•Boston  News^Letter,'  was  published  at 
Boston.  In  1719  the  first  newspaper 
was  publidied  in  Pennsylvania ;  and  in 
1733  the  first  newspapers  were  published 
in  New  York  and  Rhode  Island.  Now 
there  is  hardly  a  petty  town  in  any  of 
the  States  without  its  newspaper,  and  in 
the  large  cities,  such  as  New  York,  seve- 
ral are  published  daily.  In  Pennsylvania 
and  Maryland  a  considerable  number  of 
newspapers  are  printed  in  the  German 
language,  and  distributed  among  the 
numerous  German  settlers  in  those  states. 
In  Louisiana  some  papers  are  printed 
both  in  French  and  English.  The  total 
number  of  newspapers  m  tbe  States  ex- 
ceeds 1200. 

The  largest  collection  of  newspapers 
in  England  is  in  the  British  Museum. 
This  collection  was  commenced  by  a  con- 
siderable number  being  sent  there,  at  the 
time  when  the  Museum  waa  established, 
with  the  library  of  Sir  Hans  Sloane. 
Another  collection,  of  itself  valued  at 
1000^,  was  purchased  in  1813  with  the 
library  of  the  late  Dr.  Charles  Bumey. 
At  the  end  of  two  years  from  the  time  of 
publication,  the  commissionets  of  stamps 
now  transfer  to  the  British  Museum,  for 
public  use,  copies  of  all  the  stamped 
newspapers,  both  of  town  and  country. 

Before  a  person  can  commence  the 
printing  and  publication  of  a  newspaper 
he  is  required  to  execute  the  following 
iustruments:  1.  The  Seditious  Libel 
Bond,  or  Recognisance;   2.  the  Stamp- 


ofBee  Declaration ;  3.  the  AdTerttaemeiil 
Duty  Bood. 

The  recogniaance  or  bond  is  lequii^ 
hw  60  Gea  lU.  c  9,  one  of  the  chjeem 
of  which  was  to  make  **  regulations  fbr 
restraining  the  aboaea  arising  from  the 
poblicatioa  of  Masphemons  and  aeditioos 
libela."  This  aet  waa  amended  by  II 
Gea  IV.  c.  73,  when  the  pnaiahment  of 
banishment  fbr  these  libels  waa  abolished, 
but  the  peciuuary  ppnaltica  were  in- 
creased. These  acts  enact  that  no  per- 
son abalU  under  a  penalty  of  20^,  print 
or  publish  for  sale  any  newspaper  until 
he  shall  have  entered  into  a  recogntsaace 
before  a  baron  of  the  Exchequer,  if  snch 
newspaper  shall  be  published  in  Loodoo, 
Westminster,  Edinburgh,  or  Dublin ;  or 
if  printed  elsewhere,  shall  have  cxeouled 
in  the  presence  of,  and  delivered  to,  some 
justice  of  the  peace  fbr  the  county,  city, 
or  plaoe  where  snch  newspaper  shall  be 
printed,  a  bond  to  her  Mi^^ty,  with  two  or 
three  snfllcient  sureties,  to  the  satisfiKstioa 
of  the  said  baron  or  justice  of  the  peace,  in 
the  sum  of  4001.,  If  printed  in  London,  or 
within  twentf  miles,  and  in  3002.  if 
printed  elsewhere,  and  the  sureties  in  & 
like  sum  on  the  whole.  The  conditMoa 
of  the  bond  are,  that  the  printer  or  pid»- 
lisher  of  the  newspaper  shall  pay  to  her 
Mi^esty  such  fines  and  penalties  as  may 
be  imposed  upon  conviction  for  printing 
any  blasphemous  or  seditious  libel ;  and 
also  to  pay  to  any  plaintiff  in  any  action 
for  libel  published  m  snch  newspaper  all 
such  damages  and  costs  as  may  at  any 
time  be  awtarded.  The  penalties  to  be 
recovered  in  any  one  day  are  limited  to 
100/.  The  liabilities  of  printers  and 
pnbltshers  to  tbe  law  of  libel  have  been 
modified  by  a  recent  act  [Lebbl] 

The  declaratioD  reqon«d  by  6  &  7 
Wm.  IV.  e.  76,  is  a  document  which 
must  be  delivered  to  the  ofllce  of  Stamps 
and  Taxea,  or  to  authorised  officers  of 
this  department  It  sets  forth  in  writing 
the  correct  tiUe  of  the  newspaper  to 
which  the  same  shall  relate,  and  tiie  true 
description  of  the  house  or  building 
wherem  such  newspaper  is  intended  to 
be  printed,  and  also  of  the  house  or 
building  where  such  newspaper  is  in- 
tended to  be  published  by  or  on  behalf 
of  the  proprietor  thereof;   and   setting 
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fortk  the  true  name,  addition,  and  place 
of  abode  of  every  person  who  is  intended 
to  be  the  printer  or  to  oondoct  the  actual 
{Nrinting  of  such  newspaper,  and  of  every 
perBon  who  is  intended  to  be  the  pub- 
lisher thereof.  If  the  number  of  pro- 
prietors, ezclnsiYe  of  the  printer  and 
publisher,  does  not  exceed  two,  their 
names  and  places  of  abode,  &c  must  be 
inserted  in  the  declaration :  and  if  the 
mumber  should  exceed  two,  the  names 
of  those  proprietors  must  be  inserted 
whose  shares  are  not  less  than  the  share 
of  any  other  proprietor. 

The  Advertisement  Duty  Bond  is  re- 
ouired  as  security  for  the  payment  of  the 
duties  which  may  from  time  to  time  be 
payaMe  ior  advertisements  inserted  in  the 
new^per.  The  persons  required  to 
enter  into  this  bond  are  the  printer  or 
publisher  of  a  newspaper,  or  the  proprie- 
tor, or  sneh  one  or  more  of  the  proprie- 
tors 4»  the  Commissioners  of  Stamps  and 
Taxes  or  their  officer  may  deem  requi- 
site, with  two  sufficient  and  approved 
securities.  No  specific  sum  is  mentioned 
in  the  act,  but  it  is  left  to  the  Comnus- 
siooefs  of  Stamps  and  Taxes,  or  their  of- 
ficer, to  fix  such  a  sum  as  may  appear 
reasonable. 

The  stamp  on  newspapers  was  imposed 
^anact,  10  Anne,  c.  19,  passed  in  1712. 
The  amount  was  one  half-penny  on  '*  half 
a  sheet  or  leas,"  and  one  penny  **  if  larger 
than  half  a  sheet  and  not  exceeding  a 
whole  dieet"  The  consequence  of  this 
dn^  was,  that  many  of  the  publications 
which  came  within  the  provisions  of  the 
act  were  discontinued.  The  duty  was 
raised  ^  by  SO  Geo.  II.  c  19 ;  another 
hi.  by  16  Geo.  IIL  c.  a4 ;  by  29  Geo. 
III.  c  50,  another  half-penny  was  added ; 
and  by  37  Geo.  III.  c  90,  an  addition  of 
1^  was  at  once  made,  making  a  total  of 
fourpence.  A  discount  of  20  per  cent  was 
first  allowed  by  the  act  37  Geo.  III.  By 
6  &  7  Wm.  IV.  e.  76,  the  stamp  duty  on 
newspapers  in  Great  JBritain  was  reduced 
to  la.  without  any  discount  The  quan- 
tity of  letter-press  on  a  sheet  of  paper 
bearing  a  stamp  of  Id,  is  limited  to  1530 
square  inches  on  one  side.  If  it  exceeds 
1530  square  inches,  but  does  not  exceed 
2295,  the  stamp  is  1^. ;  above  2295,  it  is 
S<f.     A  suj^lement  not  exceeding  765 


square  inches  of  print  on  one  side  pub- 
lished with  any  newspaper,  is  chargeable 
with  a  duty  of  ^.  The  stamp  duty  on 
newroapers  printed  in  Ireland  is  Id,  with 
an  allowance  of  25  per  cent  discount 
The  title  of  every  newspaper  is  now  in- 
serted on  the  stamp ;  and  a  newspaper  can 
be  printed  only  on  the  sheet  specifically 
stamped  for  printing  the  same.  For 
several  years  tne  number  of  stamps  issued 
to  each  newspaper  was  published  in  the 
Parliamenta^  Returns ;  but  when  the  no- 
tice was  last  given  for  printing  the  return 
the  government  objected,  and  there  has 
been  no  return  since  1843. 

The  duty  on  advertisements  was  re- 
duced, after  5th  July,  1833,  from  Ss.  ed. 
to  Is.  6dL  in  Great  Britun ;  and  to  Is.  in 
Ireland.    [Advertisement.] 

Newspaper  StcUistics,  The  number  of 
stamps  issued  to  newspapers  in  Great 
Britain  and  Ireland  in  the  following  years 
was  as  under : — 


Oi«at  Britain. 

Iraland. 

1827 

27,659,270 

3,545,846 

1835 

31,533,023 

4,290,836 

1840 

54,560,513 

6,057,795 

1844 

60,201,133 

6,769,067 

The  number  of  stamps  issued  for  each 
part  of  the  United  Kingdom  in  1844  was 
as  fi>llows : — 

Stamps  at  Id.  Stamps  at  id. , 
Enghmd  53,933,848  3,738,128  , 
Wales  479,700  7,000 


54,413,548  3,745,128 
Scotiand  5,727,585  SK,620 
Ireland  6,769,067        249,550 


Total  66,910,200     4,312,298 

In  1835,  the  year  before  the  reduction  of 
the  stamp  duty  took  place,  the  number  of 
stamps  ismed  in  the  United  Kingdom 
was  35,623,859.  In  Great  Britain  the 
increase  in  nine  years  has  been  90  per 
cent 

The  number  of  newspapers  published 
in  the  United  Kingdom  m  1843  was  447 : 
of  this  number  79  were  printed  in  Lon- 
don ;  212  in  other  places  in  England ;  8  in 
Wales ;  69  in  Scotiand ;  and  79  in  Ire- 
land. The  sum  annually  expended  in 
newspapers  is  estimated  at  1,250,0002. 
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while  the  ettimated  tnwuX  returos  of  the 
whole  oommeree  of  the  mm,  incloding 
weekly  pablications  whicn  are  not  newt- 
papen,  monthly  pablicatioDS,  &c.,  do  not 
exceed  8,085,000/.  [Book  Trade,  p. 
406.] 

In  1843  the  number  of  stamps  iwaed  to 
79  London  newspapers  was  31,692,092, 
or  rather  more  than  one^half  of  the  total 
number  issued  in  Great  Britain.  The 
average  sale  of  the  daily  and  other  Lon- 
don newspapers  in  the  year  1838,  and 
the  nnmber  of  advertisements,  are  shown 
in  the  fi)Uowing  table  : — 

Cirralatton.  Adrt«. 
6  daily  morning  total  32,574  1,225 
5  daily  evening  „      12,956        211 

4  three  times  a  week  „        8,617         45 
3  twice  a  week  „        6,741        170 

33  weekly    .         •       „    212,807     1,805 

Total    273,695    3,456 

Within  the  last  two  or  three  years  the 
*  Times '  has  issued  daily  a  double  paper, 
that  is,  eight  pages  of  six  columns  each. 
The  printed  area  of  the  whole  paper 
(both  sides)  is  more  than  19^  square 
feet,  or  a  space  of  nearly  5  feet  by  4. 
The  number  of  persons  employed  on 
such  an  establishment  as  the  *  Times'  is 
about  one  hundred,  including  editors, 
sub-editors,  reporters,  readers,  clerks, 
and  compositors.  Correspondents  are 
besides  employed  at  all  the  great  centres 
of  politics  and  commerce  throughout  the 
world.  In  the  months  of  September  and 
October,  1845,  in  consequence  of  the 
pressure  of  railway  advertisements,  the 
'Morning  Herald'  on  several  occasions 
issued  three  sheets,  containing  altogether 
72  columns,  and  in  the  quantity  of  printed 
matter  equal  to  a  number  of  the  *  Edin- 
burgh Review.'  As  the  stamp  duty  on 
each  sheet  was  Id^  and  the  newspaper 
was  sold  at  &/..  there  was  a  loss  sus- 
tained on  each  copy  of  the  paper  sold  : 
and  the  larger  the  circulation  of  the 
paper,  the  greater  would  be  the  loss. 
The  chief  source  of  profit  to  the  London 
daily  newspapers  is  derived  from  advet^ 
tisements.  The  activity  of  the  London 
newspapers  in  procuring  early  intelli- 
gence IS  one  of  their  most  remarkable 
features.    The  'Morning  Chronicle,'  in 


December,  1845,  gave  a  fbll  report-of  a 
flnee-trade  meeting  at  Brsdfbrd  in  York- 
shire, which  did  not  terminate  ontil  a 
late  hour  on  the  nrevioos  evening.  The 
proprietors  of  tne  paper  went  to  the 
expense  of  engaging  a  special  engine  to 
bnng  the  report  to  London.  'Hias  a 
town  two  hundred  miles  off  is  in  some 
sort  made  a  suburb  of  the  metropc^is. 
The  close  of  the  poll  at  the  Sunderland 
election,  in  August,  1845,  was  brought 
to  the  *  Times'  office  in  London,  and  a 
oop^  of  the  paper,  -containing  the  in- 
telligence, reached  Sunderla^  before 
noon  the  next  day,  the  time  in  which  the 
journey  to  and  from  Sunderland  was  ac- 
complished beiu^  only  about  twenty- 
hours.  This  rapidity  of  commnnicatin|c 
intelligence  is  not  without  its  political 
influence.  Public  opinion  is  developed 
with  an  energy  and  activity  which  at  least 
have  the  effect  of  abridging  the  period 
that  would  otherwise  be  spent  in  political 
agitation. 

The  circulation  of  220  English  and 
Welsh  provincial  newspapers  in  1843 
was  17,397,556,  or  rather  more  than 
half  the  circulation  of  the  London  newft> 
papers.  The  average  circulation  of  each 
paper  was  1576 ;  but  several  papers  have 
a  circulation  exceeding  5000.  The 
'Leeds  Mercury*  and  *  Stamford  Mer- 
cury '  each  circulate  between  nine  and 
ten  thousand  copies ;  and  a  few  of  the 
provincial  pf^jcrs  contain  from  two  to 
three  hundrra  advertisements  weekly. 
With  two  exceptions,  at  Manchester,  all 
the  English  provincial  papers  are  pub- 
lished weekly. 

The  political  character  of  tiie  news- 
paper press  of  the  United  Kingdom  at 
the  dose  of  1842  is  shown  in  the  follow, 
ing  table :  the '  neutral '  papers  are  chiefly 
trade  circulars,  and  some  contain  only 
advertisements : — 

CoMervttiTe.  libenl.  Nentnl. 

London       •         .     21  30  39 

England,  Provincial  89  105  13 

Wales         .         .3  5 

Scotland      .         .     25  32  8 

Ireland        .         .     35  38  4 

British  Islands     .8  9 


181        219 
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NEXT  OF  KIN.  [Comsanguinity  ; 
Administration.  J 

NISI  PRIUS.  This  pbrase  in  English 
law  is  derived  from  an  ancient  writ  con- 
tinued in  practice  to  the  present  day,  in 
which  the  words  occur.  Preyiously  to 
the  time  of  Edward  L,  trials  by  assizes  or 
juries  could  only  take  place  in  the  curia 
regis  wherever  the  king  happened  to  be 
resident,  or  before  the  justices  in  eyre 
on  their  septennial  circuits  through  the 
several  counties  of  England.  But  by  the 
Stat  13  Edward  I.,  c*  30  (forming  a  part 
of  that  series  of  laws  commonly  called 
the  statute  of  Westminster  2),  the  judges 
were  directed  to  take  certain  assizes,  and 
also  to  try  certain  inquests,  by  juries  in 
every  county  not  oftener  than  three  times 
in  every  year ;  but  the  statute  required 
that  the  day  and  place  in  the  county  in 
which  an  issue  was  to  be  tried  by  the 
judges  should  be  mentioned  in  the  judicial 
writ  which  assembled  the  jury.  Instead 
therefore  of  the  old  form  of  the  Venire 
facias,  or  writ  for  summoning  the  jury, 
which  commanded  the  sheriff  to  bring 
them  to  Westminster  to  try  the  particular 
cause  in  which  issue  had  been  joined,  the 
writ  contained  a  clause  of  Nisi  Prius, 
thus : — *'  We  command  you  that  you 
cause  to  come  before  our  justices  at  West- 
minster on  the  morrow  of  All  Souls, 
twelve  lawful  men,  who,"  &c,  unless  be- 
fore (nisi  prius)  that  day,  A.  B.  and  C.  D., 
our  justices  assigned  for  that  purpose, 
shall  come  to  your  county  to  take  the 
assizes  there.'*  It  is  always  so  arranged, 
therefore,  that  the  day  for  the  return  of 
the  jury  at  Westminster  shall  be  more 
distant  than  the  day  for  taking  the  assizes 
in  the  county  according  to  the  statute; 
and  consequently  the  reservation  or  ex- 
ception in  the  writ  invariably  takes  effect 
by  the  justices  of  assize  coming  into  the 
connty  and  trying  the  cause  before  the 
sheriff  can  obey  the  writ  by  returning 
the  jnr^  to  Westminster.  [Assize.! 
From  tlus  clause  in  the  writ  prescribed 
bv  the  statute  of  Westminster  2,  the 
piirase  Nisi  Prius  came  to  be  adopted  as 
a  general  term  descriptive  of  a  large  class 
of  judicial  business  which  is  transacted 
before  judges  of  the  superior  courts  at  the 
several  assizes  throughout  the  country. 
Thus  the  judges  of  assize  are  called  judges 


of  Nisi  Prius ;  when  sitting  alone  to  try- 
causes,  they  are  said  to  be  sitting  at  Ni^i 
Prius ;  and  the  law  relating  to  the  vari- 
ous matters  which  arise  before  them  If, 
somewhat  indefinitely,  called  the  law  of 
Nisi  Prius.  It  i^  commonly,  but  errone- 
ously stated  in  our  text  books,  that  the 
judges  on  their  circuits  act  under  a  com- 
mission of  Nisi  Prius.  This  is  a  com- 
mon error,  derived  however  from  hi^h 
authority,  as  it  is  so  stated  by  Bacon  m 
his  *  Essay  on  the  Use  of  the  Law :'  but 
in  truth  there  is  no  such  commisnon 
known  to  our  laws,  the  authority  of  the 
judges  of  Nisi  Prius  being  incidentally  an- 
nexed to  the  commissions  of  assize  in  the 
manner  above  stated.  In  Middlesex  the 
judges  are  empowered  to  sit  at  Nisi  Prius 
by  the  statute  18  Eliz.,  c.  12;  and  the 
practice  is  regulated  by  several  subse- 
quent statutes.  In  Loudon  they  sit  at 
Nisi  Prius  by  virtue  of  immemorial  usa^, 
probably  continued  with  occasional  varia- 
tions from  very  early  times,  wben  the 
kiu^  or  his  chief  justiciary  distributed 
justice  in  the  immediate  neighbourhood 
of  the  royal  residence. 

NOBILITY,  NOBLE.  The  term  no- 
bility is  from  the  Latin  Nobilitas,  which 
was  used  to  signify  both  the  rank  of  a 
Noble  and  the  whole  body  of  Nobles. 
We  also  have  the  word  Nobility  in  both 
senses.  The  original  aristocracy  of 
Rome  were  the  Patricians.  When  the 
Plebeian  body  became  eli^ble  to  the 
high  offices  of  the  state,  which  occurred 
in  B.C.  366,  in  which  year  the  first  ple- 
beian consul  was  elected,  a  new  class  or 
order  of  men  arose.  Those  persons  who 
obtained  the  consulship  became  Nobiles, 
which  simply  signifies  Notables,  men 
distinguished  from  those  who  had  never 
enjoyed  that  honour  themselves,  or  never 
had  an  ancestor  who  had  enjoyed  it  A 
person  who  had  not  become  Nobilis,  either 
m  himself  or  by  his  ancestors,  was  called 
a  Novus  homo,  or  new  man,  a  term  which 
was  applicable  to  Cicero  before  he  be- 
came consul :  after  Cicero  became  consul 
he  was  Nobilis.  The  title  which  an  an- 
cestor thus  acquired  was  transmitted  to 
his  descepdants,  who  thus  belonged  to 
the  order  of  Nobiles.  It  follows  from 
what  has  been  stated,  that  a  Nobilis 
might  still  be  a  Plebeian;  and  that 
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Patrician,  if  there  was  one  whose  ances- 
tors had  never  held  the  consnlship, 
might  not  be  Nobilis,  in  this  new  sense. 
Bnt  probably  there  was  no  instance  of  a 
Patncian  family  not  having  produced  a 
eonsol.  In  the  later  Republic  the  Patri- 
cian funilies  had  much  diminished,  and 
though  the  name  of  Patrician  was  still  a 
great  distinction  at  Rome,  the  order  whidi 
formed  the  most  powerful  politieal  bod^ 
in  the  State  was  the  order  of  the  Nobi- 
lity, by  which  term  a  certain  class  of 
men,  as  already  defined,  was  contrasted 
with  the  Equites,  who  were  also  called 
an  order,  and  with  the  Plebeians,  who 
were  not  called  an  order.  The  Roman 
Nobiles  had  the  right  to  have  fiunily 
busts  or  figures  (imannes),  which  were 
kept  with  care ;  and  they  were  very 
careful  in  preserving  their  genealogies. 
Under  the  later  empire  a  great  number 
of  new  offices  were  created,  both  for 
the  purposes  of  administration,  and  in 
the  imperial  household.  The  term  No- 
bilis, under  the  Republic,  did  not  neces- 
sarily imply  direct  political  nower ;  for 
all  the  members  of  a  fiunilv  mat  had  be- 
come ennobled  were  Nobiles,  simply  by 
virtue  of  their  ancestors'  distinction :  but 
the  Nobiles  as  a  class  possessed  politieal 
power,  fbr  they  mainly  formed  the  Senate, 
which  was  the  great  administrative  coun- 
cil, and  they  laboured  to  secure  the  elec- 
tion of  their  own  members  to  the  high 
offices  in  the  State  and  to  exclude  New 
men.  Nor  did  the  possession  of  an^ 
title  or  office  under  the  empire  give  politi- 
cal power,  for  it  was  a  Monarchy.  Most 
of  the  tities  of  nobility  now  in  use  are 
derived  from  the  titles  of  officers  under 
the  lower  empire,  as  Duke,  and  Count ; 
or  they  are  derived  Arom  officers  that 
existed  under  the  early  Germanic  Em- 
pire, as  Marquis.  [Count  ;  Duke  ;  Mar- 
quis.] 

The  modem  notion  of  Nobility  is  that 
of  a  titie  which  is  hereditary.  There 
are  orders  of  nobility  both  in  Monarchi- 
cal Governments,  as  in  Russia,  and  under 
Republican  Governments,  as  Great  Bri- 
tain. The  term  Kobilit^  is  not  oo-ex- 
tensive  with  the  term  Anstocracy  in  anv 
proper  sense  [Abistocract]  ;  though 
the  two  terms  are  often  confounded.  In 
Great  Britain  and  Ireland  the  nobility 


of  Dukes,  Marquises,  Earls, 
Viscounts,  and  Barons :  bat  it  is  only  the 
head  of  the  fiunily  for  the  time  who  has 
a  proper  titie,  though  in  common  lan- 
guage all  the  membm  of  his  fiunily  are 
called  noble.  Those  nobles  who  are  also 
peers  of  England  or  peers  of  the  United 
Kingdom  have  a  seat  in  the  House  of 
Lords,  which  nolitical  status  is  trans- 
mitted by  hereditary  descent  Peers  of 
Ireland  and  peers  oi  Scotiand  who  are 
not  also  peers  of  England,  may  sit  in  the 
House  of  Lords  by  election.  [L(niDe,Hoi78E 
ow;  Peers.]  Thus  there  is  in  the  British 
empire  a  class  of  nobles  who  have  politi- 
cal power  by  virtue  of  their  nobility,  and 
a  class  who  have  not  political  power  by 
virtue  of  their  nobility,  but  are  on  the 
same  footing  as  other  commoners.  Also 
the  children  of  peers  of  En^and  are  on 
the  same  footing  as  other  persons  so  long 
as  the  head  of  the  fhmily  lives;  upon 
whose  death  the  next  heir  alone  succeeds 
to  the  title  and  the  political  privil^es. 
The  junior  members  of  noble  j&milies 
receive  by  courtesy  certain  tities  and 
distinctions  of  name,  and  wives  of  peers 
have  some  privileges.  [  Peers.]  In  the 
British  empire  no&lity  is  conferred  by  the 
kin^  or  queen  regnant,  though  in  fact  the 
ministry  for  the  time  determine  who 
shall  receive  this  mark  of  royal  &vonr. 
The  present  mode  of  conferring  a  titie 
of  nobility  is  by  letters  patent,  which 
also  declare  the  course  in  which  the 
titie  shall  descend.    [Peers.] 


The  peerageof  England  is  constantiy  re- 
ceiving new  accessions,  without  whie&  the 
body  would,  in  the  course  of  time,  be 
mudi  diminished,  for  most  of  the  tides 
descend  only  to  the  heirs  male  of  the 
body  of  the  person  ennobled.  The  honour 
may  be  conferred  on  any  person,  but 
the  class  of  persons  who  have  been 
hitherto  ennobled  as  peers  of  England 
may  be  reduced  to  the  following :  peers  of 
Scotiand  and  Ireland ;  members  of  fami- 
lies already  ennobled ;  perscms  of  large 
hinded  property ;  distinguished  lawyers, 
military  and  naval  commanders,  and 
I>erBon8  who  take  an  active  part  in  poli- 
tical lifb;  and  some  fhv  who  have  ac- 
quired g[reat  wealth  in  commerce,  and 
been  active  members  of  the  House  of 
Commons.      Men   distinguished  as  in- 
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Teuton,  and  in  science  and  UtanAore, 
are  rewarded  by  the  crown  with  baronet- 
cies,  which  do  not  confer  nobility,  though 
the  title  is  hereditary;  or  with  knight- 
hood, of  which  there  are  Tarions  kinds. 
The  title  conferred  by  a  baronetcy  or 
knighthood  conasts  in  a  **  Sir  "  prefixed  to 
the  name  of  the  person,  and  his  wife  is 
distinguished  by  the  title  of  Lady.  There 
is,  we  belieye,  no  instance  of  nobility 
being  eonferred  by  the  crown  for  any 
scientific  or  literary  eminence. 

A  patent  of  English  nobility  confers 
both  a  title  and  political  power ;  among 
other  powers  the  power  of  voting  on  the 
making  or  repealing  of  all  laws ;  and  the 
noble  may  vote  whether  he  is  present  or 
absent,  whether  he  knows  what  he  is 
voting  about,  or  does  not.  [Peers.]  A 
man  also  vbtes,  whether  he  is  competent 
by  talent  and  education  to  judge  of  the 
matter  on  which  he  votes,  or  whether  he 
18  not  competent.  The  English  nobility 
in  fhct  exercise  a  power  analogous  to 
that  of  the  crown,  and  the  power  goes 
by  descent  so  long  as  there  are  heirs  to 
whom  it  can  descend.  The  order  how- 
ever is  always  receiving  new  vigour  hj 
the  fresh  creations,  which  bring  into  it 
new  men  (novi  homines),  who  are  gene- 
rally among  the  most  active  members  of 
the  House  of  Lords.  The  sons  of  peers  also 
freqnentiy  serve  a  kind  of  apprenticeship 
to  politi<»l  life,  by  obtaining  seats  in  the 
Hquse  of  Commons,  where  they  become 
well  acquainted  with  the  bosiuess  of  ad- 
ministration. Many  of  them  in  this 
manner  obtain  as  just  views  of  the  gene- 
ral interest,  and  are  as  well  disposed  to 
promote  it,  as  any  member  whom  the  peo- 
ple ma^  send  to  the  House  of  Commons. 
This  discipline  winch  a  peer  may  receive 
and  often  does  receive  in  the  House  of 
Commons,  and  the  introduction  of  new 
members  into  the  English  nobility  out 
of  the  body  of  the  people,  are  the  two 
elements  which  have  secured  to  the  peers 
of  England  the  power  which  they  possess. 
Without  this  renovating  nrocess  the  poli- 
tical power  of  the  English  nobility  would 
long  since  have  died  a  natural  death,  or 
have  been  destroyed.  The  popular  cha^ 
racter  of  the  English  nobility  is  clearly 
shown  by  an  examination  into  the  tities 
of  those  who  compose  that  body.   Few  of 


the  old  baronial  families  are  now  found 
among  the  nobles  of  England :  the  great 
mass  are  not  a  ceutnry  and  a  half  old, 
and  a  very  great  number  do  not  go  back 
half  a  century ;  a  large  part  of  them  have 
sprung  from  men  who  were  raised  to 
nobility  from  low  estate,  for  some  great 
public  service  real  or  supposed,  or! for 
various  other  reasons,  of  which  the  politi- 
cal history  of  England  readily  supplies 
instances.  There  are  many  untitied  femi- 
lies  in  England  that  have  much  higher 
chiims  to  antiquity  and  illustrious  descent, 
than  one-half  of  ue  modem  nobility. 

When  nobility  is  merely  a  title,  it  is  a 
cheap  mode  of  rewarding  public  services 
or  conferring  an  honour  as  a  fevour. 
But  such  tities  of  honour  are  inconsistent 
with  any  form  of  government  where  there 
is  not  a  king  or  other  person  with  some 
like  titie  at  the  head  of  the  State.  When 
nobility  also  confers  political  power, 
which  is  transmitted  by  hereditary  de* 
scent,  there  is  no  other  way  of  conferring 
it  except  bv  the  gift  of  one  who  is  at 
the  head  of  the  State  by  hereditary  de- 
scent The  creation  of  a  noble  is  a  thing 
that  cannot  be  conceived  except  under  a 
form  of  government  in  which  there  is  an 
hereditary  head.  Nobility  may  be  and 
is  conferred  in  England,  both  where  the 
honour  is  deserred  and  where  it  is  unde- 
served. But  as  the  gift  is  not  for  life 
only,  but  is  a  descendible  honour,  if  the 
first  possessor  of  the  honour  should  be 
willing  to  purchase  it  by  unw<Hrthy  means 
or  should  be  undeserving  of  it,  he  who 
succeeds  him  in  the  honour  may  show 
himself  more  deserving  of  it,  and  may 
be  an  independent  man.  The  crown  on 
the  whole  cannot  secure  partisans  by 
new  creations.  But  in  fact  the  crown 
has  now  no  opposing  interests  to  those  of 
the  nation :  the  king  enjoys  ample  respect 
and  an  ample  allowance  to  maintain  the 
splendour  of  his  exalted  station;  the 
prero^tive  u  well  ascertained,  and  the 
exercise  of  the  royal  authority,  by  the 
a^ncy  of  re^nsible  ministers,  is  kept 
within  well-defined  limits.  The  king  of 
the  British  Empire  is  now  not  the  mere 
head  of  a  body  of  feudal  nobles;  he  is 
the  first  person  in  rank  of  many  millions 
of  wealthy  and  industrious  persons,  who 
by  their  representatives  share  with  him 
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ftnd  the  peen  of  the  reaJm  the  moct 
important  of  the  functioDS  of  ^TernmeDt, 
noa  possen  an  almost  nnlimited  oootrol 
over  the  grant  and  a|y|^ication  of  money 
for  public  purpoiet.  The  English  nobles 
still  possess  great  political  power,  and  thev 
haye  interests,  real  or  supposed,  which 
are  adverse  to  those  of  the  body  out  of 
which  most  of  them  have  sprung.  To 
weigh  with  &imess  in  opposite  scales  the 
evil  and  the  good  that  we  now  owe  to  the 
existence  of  this  order,  as  a  ^litical  body, 
would  require  a  coolness  of  judgment  and 
a  degree  of  political  discrimination  which 
belong  to  few  men.  In  forming  such  an 
estimate,  the  exclusive  advantages,  real 
and  imaginary,  which  the  order  enjoys, 
must  be  left  out ;  for  in  calculating  the 
national  value  of  any  privilege  given  to 
a  small  number,  such  as  patent  privileges 
for  invention,  by  way  of  instance,  we  do 
not  estimate  what  Uie  privileged  indi- 
viduals will  get  by  the  privilege,  but 
what  advantage  the  whole  nation  will 
get  by  it  If  there  were  no  general  ad- 
vantages derived  from  the  grant  of  an 
exclusive  privilege,  there  would  be  no 
reason  for  granting  it  or  continuing  it 

Nobility,  which  consists  merely  m  title 
and  certain  claims  of  precedence  and  so 
forth,  must  be  distinguished  from  Nobili^r 
which  is  accompanied  with  political  pri- 
vileges. There  may  be  nobility  without 
political  privileges,  as  in  the  case  of 
Scotch  and  Irish  peers  who  are  not  peers 
of  the  realm ;  ana  there  may  be  members 
of  the  House  of  Lords,  who  are  not  peers 
of  the  realm,  and  only  sit  in  the  House 
of  Lords  for  life,  as  the  representative 
peers  of  Ireland,  and  the  bishops  and  arch- 
bishops of  flngland ;  and  of  persons  who 
sit  for  certain  periods,  as  the  representa- 
tive peers  of  Scotland,  and  the  bishops 
and  archbishops  of  Ireland,  who  sit  ac- 
cording to  a  certain  established  cycle. 
The  members  of  the  Lords'  House  thus 
consist  of  persons  who  are  entitled  to  sit 
there  by  nereditary  claim,  of  persons 
who  are  elected  by  their  own  peers,  and 
of  persons  who  are  nominated  by  the 
crown  to  places  which  ^ve  them  a  seat 
for  life  or  fbr  certain  periods. 

There  are  modem  communities,  such 
as  the  United  States  of  North  America,  in 
which  there  is  and  can  be  no  nobility  in 


any  respect  resembling  that  of  Europe. 
Wealth  of  course  gives  some  inflnenee  sind 
importance  to  the  possessor,  but  it  is  also 
an  object  of  jealousy,  which  most  always 
be  the  case,  more  particularly  in  demo- 
cratic constitutions.  Office,  so  long  as  it 
is  held,  gives  greater  distinction  than 
wealth ;  but  office  is  only  held  for  a  short 
time,  and  wealth,  although  it  may  be  ac- 
quired by  an  individual,  is  seldom  trans- 
mitted to  a  single  persoo,  but  is  usually 
distributed  in  moderate  or  small  portions 
among  several  persons.  Thus  it  has  been 
observed,  that  in  the  United  States  a 
fiunily  seldom  maintains  any  great  wealth 
or  importance  for  more  than  two  genera- 
tions. Names  which  have  been  made 
illustrious  by  an  individual  are  remem- 
bered only  because  of  him  who  first  ele- 
vated them  to  distinction,  and  the  de- 
scendants of  the  wealthy  lose  with  their 
wealth  the  remnant  of  that  importance 
which  their  ancestor  acquired.  Thus 
one  fiunily  of  distinction  after  another 
unks  into  obscurity,  and  its  place  is  soon 
filled  by  a  name  before  unknown. 
NOMINATION.     [Aovowson;   Bg- 

NEFICE.] 

NONCONFORMISTS.  Nonconfoi^ 
mity  is  the  term  employed  to  designate 
Protestant  dissent  fi^m  the  Church  of 
England.  It  was  in  the  reign  of  Edward 
VI.  that  the  English  reformed  church 
first  received  a  definite  oonstitntion. 
During  the  time  of  Henry  VIII.  it  re- 
mained in  a  great  measure  unsettled,  and 
was  subject  to  continual  variation,  accord- 
ing to  the  caprice  of  the  king.  As  or- 
ganised by  Edward,  while  Calvinistic  in 
Its  creed,  it  was  Episoopdian  in  its 
government,  and  retamed  m  its  worship 
many  of  the  Roman  Catholic  forms  and 
observances.  In  the  first  of  these  parti- 
culars it  resembled  and  in  the  hist  two 
it  differed  from  the  Genevan  church. 
During  the  temporary  restoration  of  the 
Roman  Catholic  faith  under  the  adminis- 
tration of  Philip  and  Mary,  great  num- 
bers of  the  persecuted  followers  a£  the 
reformed  fiuth  sought  refiige  in  France, 
the  Netherlands,  Switzerland,  and  other 
parts  of  the  Continent  Of  those  who 
tied  to  Germany,  some  observed  the  eccle- 
siastical order  ordained  b^  Edward; 
I  othersy^not  without  warm  disputes  with 
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their  brethren,  which  had  their  com- 
menoement  at  Frankfort,  adopted  the 
Swiss  mode  of  worship,  preferring  it  as 
more  simple,  and  more  agreeable  to  Scrip- 
tare  and  primitive  nsage.  Those  who 
composed  this  latter  class  were  called 
Nonconformists.  The  distinction  has 
been  permanent,  and  the  name  has  been 
perpetnated.  Qneen  Elizabeth's  accession 
to  the  throne,  in  1558,  opened  the  way 
for  the  retam  of  the  exiles  to  the  land  of 
their  frthers.  It  was  natural  for  each  of 
the  parties  of  which  they  consisted,  to 
advocate  at  home  the  systems  of  worship 
to  which  they  had  been  respectively  at* 
tached  while  abroad ;  and  the  controversy, 
which  had  been  agitated  by  them  in  a 
foreign  conntry,  immediately  became  a 
matter  of  contention  with  the  great  body 
of  Protestants  in  their  own.  It  suited 
neither  the  views  nor  inclinations  of  Eli- 
zabeth to  realise  the  wishes  of  the  Non- 
conformists, or  Puritans,  as  they  began 
to  be  called,  by  giving  her  sanction  to  the 
opinions  which  they  maintained,  and  as- 
senting to  the  demands  which  they  made. 
The  {uain  and  unostentatious  method  of 
religious  service  which  they  recommended 
did  not  accord  with  that  love  of  show  and 
pomp  for  which  she  was  remarkable ;  and 
the  policy  of  the  early  part  of  her  reign, 
in  which  she  was  supported  by  the  high 
dignitaries  both  in  the  church  and  state, 
was  to  conciliate  her  Roman  Catholic 
subjects,  who  in  rank,  wealth,  and  num- 
bers flur  exceeded  the  Nonconformists. 
The  litui^  of  Edward  VI.  having  been 
submitted  to  a  committee  of  divines,  and 
certain  alterations,  which  show  a  leaning 
to  the  Roman  Catholic  church  rather  than 
to  Puritanism,  having  been  made,  the 
Act  of  Uniformity  (l  Eliz.  c  2)  was 
passed,  which,  while' it  empowered  the 
queen  and  her  commissioners  to  **  ordain 
and  publish  such  further  ceremonies  and 
rites"  as  might  be  deemed  advisable,  for- 
bade, under  severe  penalties,  the  perform- 
ance of  divine  worship  except  as  pre- 
scribed in  the  Book  of  Common  Prayer. 
By  §  14  a  penalty  of  12d.,  to  be  levied 
by  tbe  churchwardens,  was  imposed  on 
persons  who  did  not  frequent  the  parish 
church.  This  penalty  of  \2d.  is  repealed, 
but  only  so  fhr  as  dissenters  are  concerned. 
[Law,  Ckiminal»  p.  38.]    The  act  was 


only  partialljr  carried  into  effect  from  the 
time  of  its  being  passed,  in  1iS58,  to  1565. 
But  in  1565  it  began  to  be  rigidly  en- 
forced, and  many  of  the  Nonconformists 
were  deprived  of  their  pnreferroents  (for 
notwithstanding  their  sentiments,  most  of 
them  had  still  remained  in  connection 
with  the  Established  Church,  being  from 
principle  averse  to  an  entire  separation) ; 
many  also  were  committed  to  prison.  The 
High  Commission  Court  [Established 
Church,  p.  849]  became  still  more 
severe  in  the  exercise  of  its  power. 
The  act  23  Eliz.  c.  1,  $  5,  provided  that 
**  every  person  above  the  age  of  fifteen 
who  shall  not  repair  to  some  church, 
chapel,  or  usual  place  of  common  prayer, 
but  forbear  the  same  contrary  to  1  Eliz. 
c.  2,  shall  forfeit  20/.  a  month;  and  if 
any  such  person  forbore  to  attend  church 
for  twelve  months,  he  was  to  be  bound 
with  two  sureties  in  200/.  at  least,  and  so 
to  continue  bound  until  he  conformed. 
In  §§  6  and  7  of  this  statute  il  is  enacted 
that  "if  any  person  or  persons,  body 
politic  or  corporate,  shall  keep  and  main- 
tain any  schoolmaster  which  shall  not 
repair  to  church  as  is  aforesaid,  or  be 
allowed  by  the  bishop  or  ordinary  of  the 
diocese,  they  shall  forfeit  10/.  a  month ;" 
and  it  was  further  provided  [that  "  such 
schoolmaster  or  teacher  presuming  to 
teach  contrary  to  this  act  shall  be  dis- 
abled to  be  a  teacher  of  youth  and  be 
imprisoned  for  a  year."  By  another  sta- 
tute (29  Eliz.  c.  6,  M  4,  6),  it  was  enacted 
that  persons  who  nad  been  once  con- 
victed of  not  attending  divine  service 
contrary  to  23  Eliz.  c.  1,  were,  for  every 
month  afterwards  until  they  conformed, 
to  pay  into  the  Exchequer,  without  any 
other  indictment  or  conviction,  in  every 
Easter  and  Michaelmas  term,  as  much  as 
should  then  remain  unpaid  at  the  rate  of 
20/.  a  month ;  and  in  default  of  payment, 
the  queen  might,  by  process  out  of  the 
Exchequer,  seize  all  the  goods  and  two- 
thirds  of  ^e  lands  of  such  offenders. 
By  3  Jac.  I.  c  4,  (11,  the  king  might 
refhse  the  payment  of  20/.  a  month,  and 
take  two  parts  of  the  offender's  land  at 
his  option.  Towards  the  close  of  Eliza- 
beth's reign  the  offence  of  Nonconformity 
and  its  further  progress  was  attempted  to 
be  stopped  by  another  statute  (35  Eliz. 
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0.  1),  which  provided  (}  1)  that  any  per- 
son above  the  age  of  sixteen  who  obsti- 
nately refused  to  attend  divine  service, 
and  who,  by  printing,  wridng,  or  speech, 
denied  her  majesty's  power  and  authority 
in  causes  ecclesiastical,  and  who  advised 
persons  to  abstain  from  church  or  from 
the  communion  or  to  be  present  at  un- 
lawful assemblies,  conventicles,  or  meet- 
ings under  colour  or  pretence  of  any 
such  exercise  of  religion,  shall  be  com- 
mitted to  prison  until  he  shall  eonfbrm 
to  go  to  church  and  make  submission. 
If  a  person  who  was  convicted  under 
this  act  did  not  conform  within  three 
months,  he  was  then  required  to  abjure 
like  realm  and  all  other  the  queen's  do- 
minions for  ever,  and  he  was  compelled 
to  depart  out  of  Ae  kingdom  at  some 
port  assigned  and  within  such  time  as 
the' justices  might  appoint  A  person 
who  refused  to  leave  tne  country  under 
these  circumstance^  or  who  having  left 
it  returned  to  it  again  without  the  queen's 
licence,  was  guilty  of  felony  without 
benefit  of  clergy.  These  provisions, 
though  directed  principally  against  the 
Bomau  Catholics,  a&cted  the  Protestant 
Nonconformists  with  equal  severity. 

The  Nonconformists,  during  the  age  of 
Elizabeth,  are  not  to  be  regarded  as  an 
unimportant  &ction.  Both  among  the 
clergy  and  the  laity  they  were  a  nume- 
rous body;  and  they  would  have  been 
powerful  in  proportion  to  their  numbers, 
had  they  only  been  more  closely  united 
among  themselves.  A  motion,  made  in 
1561,  at  the  first  convocation  |of  the 
clergy  which  was  held  in  England,  to  do 
away  with  the  ceremonies  and  forms  to 
which  the  Puritans  objected,  was  lost  by 
a  majority  of  only  one,  even  though  the 
queen  and  the  primate  Parker  were  well 
known  to  be  opposed  to  such  a  change. 
In  the  Commons  the  Puritan  influence 
was  strong,  and  they  migltf  have  ex- 
peeled  that  thdr  remonstrances  would  be 
listened  to,  and  their  grievances  redressed. 
Nor  would  it  have  been  a  difficult  matter 
to  yield  to  the  claims  of  the  Noncon- 
formists. The  moderate  among  them 
sought  not  the  overthrow  of  the  eccleuas- 
ticu  constitution,  but  contended  merely 
that  certain  rites  and  observances,  which 
they  regarded  as  departures  from  the 


purity  and  simplicity  of  Christian 
ship,  should  be  dispensed  with;  and, 
generally,  that  matters  commonly  recog- 
nised as  things  indifferent  should  not  be 
insisted  on  as  indispensable.  Doubtless 
many  were  less  reasonable  in  tb/ar  de- 
mands, and  injustice  and  persecution 
tended  much  to  increase  their  number. 
A  party,  at  the  head  of  which  was  Pro- 
fessor Oartwright,  of  Cambridge,  desired 
a  change,  not  only  in  the  forms  of  wor- 
ships but  in  church  polity  also,  and  would 
have  substituted  Presbytery  in  the  room 
of  Episcopacy.  Another  party,  the  Inde- 
pendents, or  Brownists,  as  they  were  then 
termed,  wished  the  disseverment  of  the 
connection  between  church  and  state  alto- 
gether. Still  there  is  every  reason  to 
believe  that  slight  concession  to  the  de- 
mands of  the  less  violent,  and  the  display 
of  a  snirit  of  forbearance,  would  have 
satisfied  many,  would  have  idlayed  the 
dissatisfiiction  of  all,  and  would  have  been 
the  reverse  of  disagreeable  to  the  country 
generally.  Unfortunately  an  opposite 
course  of  policy  in  this  and  subsequent 
reigns  was  chosen ;  which  ultimately  con- 
ducted to  a  civil  war,  and  the  temporaxy 
subversion  of  the  regal  authority. 

Queen  Elisabeth  died  in  160d,  and  waa 
succeeded  1^  James  VI.  of  Scotland. 
From  one  who  like  him  had  been  the 
member  of  a  Presbyterian  church,  and 
had  on  more  than  one  occasion  expressed 
his  decided  (attachment  to  its  principles 
and  worship,  the  Nonconformists,  not 
without  reason,  expected  more  lenient 
treatment  than  they  had  met  with  in  the 
preceding  reign.  But  their  expectationa 
were  bitterly  dis^pointed.  In  compli- 
ance with  their  petitions,  a  conference 
was  indeed  appointed  and  held  at  Hamp- 
ton Court,  at  which  nine  bishops  and  aa 
many  dignitaries  were  present  on  the  one 
side,  and  four  Puritan  ministers,  selected 
by  James,  on  the  other.  The  king  him- 
self presided  and  took  part  in  the  debate. 
But  no  good  results  ensued.  The  Non- 
conformist representatives  were  loaded 
with  insults,  and  dismissed  in  such  a 
manner  as  might  well  give  birth  to  the 
darkest  anticipations  regarding  the  fate 
of  the  party  to  which  they  belonged. 
Shortly  after,  a  few  slight  alterations  of 
the  national  rubric  were  made,  and  a 
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proclamation  iasned  requiring  the  strictest 
conformity.  In  1604  the  book  of  canons 
was  passed  by  a  convocation,  at  which 
Bishop  Bancroft  presided.  [CoNsrmr- 
noira  AND  Canons,  Ecclesiastical; 
Established  Church,  p.  848.]  It  de- 
nounced severe  temporal  and  spiritual 
penalties  against  the  Puritan  divines,  and 
was  followed  up  by  unsparing  persecu- 
tions. By  3  Jac  I.  c.  4,  }  32,  a  penalty 
of  10^  a  month  was  hnposed  on  any  per- 
son who  maintuned,  relieved,  kept,  or 
harboured  in  his  house  an^  servant,  so- 
journer, or  stranger  who,  without  reason- 
able excuse,  forbore  to  attend  the  church 
fi>r  a  month  together.  By  21  Jac.  I. 
c.  4,  (  5,  it  was  enacted  tiiat  actions 
flfainst  persons  Ibr  not  frequenting  the 
chureh  and  hearing  £vine  service  might 
be  laid  in  any  county  at  tiie  pleasure  of 
the  informer. 

In  spite,  however,  of  all  the  means 
employed  ft>r  its  eradication,  the  cause  of 
Nonconformity  advanced.  In  the  church 
itself  there  were  many  of  the  clercy  who 
held  the  Puritan  opinions,  though  they 
deemed  it  inexpedient  to  make  a  very 
open  display  of  them,  and  who  sighed  for 
a  change ;  and  the  number  of  such  was 
largely  ausmented  by  the  alteration  which 
James  made  in  his  creed,  from  Calvinism 
to  the  doctrines  of  Arminius. 

Charles  I.  adopted  towards  the  Non- 
conformists the  policy  of  his  predecessors. 
His  haughty  temper  and  despotic  dispo- 
sition speedily  involved  him  in  diffi- 
culties with -his  parliament  and  people. 
Ill  carrying  into  execution  his  aerigns 
against  Puritanism,  he  found  an  able  and 
zealous  assistant  in  Archbishop  Laud, 
under  whose  arbitrary  administration  the 
proceedings  of  the  Star  Chamber  and 
Hi^h  Commission  Court  were  charac- 
terised by  great  severity.  Many  Puritans 
sought  for  safety  and  quiet  in  emigration; 
and  the  colony  of  Massachusetts  Bay  was 
founded  by  them  in  North  America. 
But  a  proclamation  by  the  king  put  a 
stop  to  this  self-banishment;  and  thus 
even  the  miserable  consolation  of  expa- 
triation was  denied.  Hundreds  of  Puri- 
tan clergymen  were  ejected  from  their 
cores,  on  account  of  their  opposition  to 
the  Book  of  Sports,  published  in  the  pre- 
vious reign.    Calvinism  was  denounced 


hy  royal  authority,  and  severe  restrictions 
laid  on  the  modes  and  times  of  preaching. 
But  a  chance  was  approaching.  In  1644 
Land  was  declared  guilty  of  high  treason 
and  beheaded ;  and  about  five  years  after, 
Charles  shared  the  same  fate.  The  par- 
liament abolished  Episcopacy  and  every- 
thing in  the  church  that  was  opposed  to 
the  model  of  the  Genevan  church. 

Duriuff  the  Protectorate,  Presbytery 
continued  to  be  the  established  religion. 
Independency,  however,  prevailed  in  the 
army,  and  was  in  high  favour  with  Crom- 
well. Under  his  government  the  sects  of 
the  Quakers  and  Baptists  flourished ;  and 
other  sects,  some  of  which  held  the  wildest 
and  most  visionary  tenets,  sprung  into 
existence.  All  were  tolerated.  Episco- 
pacy only  was  proscribed ;  and  the  Non- 
conformists, in  their  hour  of  prosperity, 
forgetful  of  the  lessons  which  adversity 
should  have  taught  them,  directed  against 
its  adherents  severities  similar  to  those 
of  which  they  themselves  had  been  the 
objects. 

The  Restoration,  in  1 660,  placed  Charles 
II.  on  the  throne  of  his  ancestors,  and  led 
to  the  restitution  of  tiie  old  system  of 
church  government  and  worship.  Another 
Act  of  Uniformity  (14  Car.  if.  c  4)  was 
passed  in  1662,  by  which  all  who  refused 
to  observe  the  rites  as  well  as  subscribe 
to  the  doctrines  of  the  Church  of  England 
were  excluded  from  its  communion,  and 
in  consequence  exposed  to  many  disad- 
vantages and  to  cruel  sufferings.  During 
the  same  reign  was  passed  £e  Conven- 
ticle Act  (16  Car.  II.  c.  4),  which  sub- 
jected all  who  presumed  to  worship  God 
otherwise  than  the  law  enjoined  to  fine 
and  imprisonment,  and  punished  the  third 
offence  with  banishment ;  the  Five-Mile 
Act  (17  Car.  II.  c  2),  which  banished 
to  that  distance  fh>m  every  corporate  town 
where  they  had  formerly  preached  the 
Nonconformist  clergy,  and  forbade  them 
to  officiate  as  schoolmasters  except  on 
condition  of  their  taking  the  oath  of 
passive  obedience;  and  the  Corporation 
Act  (13  Car.  II.  st.  2,  c.  1),  which,  though 
directed  against  the  Roman  Catholics, 
pressed  witii  equal  severity  agunst  Pro- 
testant dissenters,  and  excluded  from 
offices  in  municipal  corporations  those 
who  refused  to  receive  the  eucharist  ac- 
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oofding  to  the  rubric  of  the  Chorch  of 
EngUnd.  This  was  followed  by  the 
Test  Act  (25  Car.  II.  c  2),  which  re- 
quired all  pefsoos  who  held  any  office 
under  the  crown,  ciyil  or  militaiy,  to 
take  the  oaths  of  sopremacy  and  alle- 
giance, to  sabscribe  a  declaration  against 
transubstantiation,  and  to  take  the  sacra- 
ment of  the  Lord's  Supper  according  to 
the  usage  of  the  Church  of  England. 
This  act,  although  directed  against  the 
Boman  Catholics,  equally  afiected  the 
Nonconformists.  The  act  22  Car.  II. 
c  1,  for  preventing  and  suppressing  sedi- 
tious conventicles,  punished  every  person 
above  the  n^  of  sixteen  who  was  i>rf!sent 
at  a  conventicle  by  a  fine  of  five  shillings 
for  the  first,  and  of  ten  shillings  for  every 
subsequent  offence ;  and  the  penalty  for 
teaching  or  preaching  in  a  conventicle 
was  made  20/.  for  the  first,  and  40L  for 
each  subsequent  offence.  Persons  who 
su£Eered  conventicles  to  be  held  in  their 
houses  were  made  liable  under  this  act 
to  a  fine  of  20/.,  and  justices  of  the  peace 
were  empowered  to  break  open  doors 
where  they  were  informed  conventicles 
were  held,  and  take  the  offenders  into 
custody. 

In  the  reign  of  William  III.  the  Tolera- 
tion Act  (I  Wm.  III.  c.  18)  gave  immu- 
nity to  all  Protestant  dissenters,  except 
those  who  denied  the  Trinity,  from  the  pe- 
nal laws  to  which  they  had  been  subjected. 
The  preamble  alleges  that  **  Forasmuch  as 
some  ease  to  scrupulous  consciences  in 
the  exercise  of  rebgion  may  be  an  effec- 
tual means  to  unite  their  majesties'  Pro- 
testant subjects  in  interest  and  affection," 
be  it  enacted  that  none  of  the  following 
statutes :  23  Eliz.  c  1 ;  29  Elis.  c.  6 ; 
1  Elis.  c  2,  }  14;  3  Jac  c  4;  3  Jac. 
c.  5;  nor  any  other  law  or  statute  of  this 
realm  made  against  papists  or  popish  re- 
cusantB  (except  the  25  Car.  II.  c.  2,  and 
the  30  Car.  II.  st  2,  c  1),  shall  be  con- 
strued to  extend  to  anv  person  dissenting 
from  the  Church  of  England  that  shall 
take  the  oaths  of  allegiance  and  supre- 
macy and  make  and  subscribe  the  de- 
claration agunst  popery  required  by  30 
Car.  II. ;  and  such  persons  shall  not  be 
liable  to  any  pains  or  penalties  or  foiv 
feitnres  mentioned  in  35  Eliz.  c  1,  and 
22  Car.  II.  c  1.     But  if  any  assembly  of 


perwios  who  diaented  from  the  Chnrdi 
of  En^and  were  held  in  any  place  for 
religious  worship  with  the  doors  locked 
daring  anr  time  of  their  meeting,  they 
were  liable  to  the  penalties  of  all  tfeie 
foregoing  laws  recited  in  the  act  By 
f  8  It  was  provided  that  **  no  peisoo  dia- 
senting  from  the  Church  of  En^and,  ia 
holy  orders,  or  pretended  holy  orders,  or 
pretending  to  h<My  orders,  nor  any  teacher 
or  preacher  of  any  congregation  of  dis- 
senting Protestants,  that  s^l  make  and 
subscribe  the  declaration  aforesaid  and 
take  the  said  oaths,"  ''and  shall  also  de- 
clare his  arorobation  of  and  sabscribe 
the  articles  or  religimi  mentioned  in  the 
statute  of  13  Eliz.  c.  1  (except  the  a4th, 
35th,  and  36th,  and  these  words  of  the 
20th  article,  viz.  *  the  church  hath  power 
to  decree  rights  or  ceremonies,  and  aa- 
thority  in  controversies  of  fiuth,  and  yef), 
shall  be  liable  to  any  of  the  pains  and 
penalties  of  the  17  Car.  11.  c  2,  or  the 
penalties  mentioned  in  the  said  act  of  22 
Car.  II.  c  1,  by  reason  of  preaching  at 
anv  exercise  of  religion,  nor  to  the  pe- 
nalty of  100/.  by  13  &  14  Car.  II.  c  4, 
for  officiating  in  any  congregation  for  the 
exercise  of  religion  permitted  and  allowed 
by  this  act" 

The  benefits  cooforred  by  the  Tolera- 
tion Act  were  subsequently  much  abrid^ 
by  the  Occasional  Commnnion  Bill,  which 
excluded  from  civil  offices  those  Noncoa- 
formists  who,  by  communion  at  the  altars 
of  the  Church,  were  by  the  provisions  of 
the  Test  Act  qualified  to  hold  them ;  and 
bv  the  Schism  Bill  (repealed  by  19  Geo. 

III.  c  24),  which  restricted  the  work  of 
education  to  certificated  churchmen.  By 
5  Geo.  II.  c  4,  it  was  enacted  that  if 
any  **  mayor,  baili^  or  other  magistrate*' 
should  go  in  his  gown  or  attended  by  the 
ensigns  of  his  office  to  any  public  meet- 
ing for  religious  wonhip,  he  should  be 
disabled  not  only  from  holding  such  office, 
but  any  public  office  or  employment 
whatsoever.  By  the  repeal  of  the  Cor- 
poration and  Test  Acts  in  1828  (9  Geo. 

IV.  C.   17)     [ESTABLISHSD  ChUBCB,  p. 

851],  and  b^  the  passing  of  the  acts  re- 
lating to  registration  and  marriage  dissen- 
ters have  been  allowed  the  peaceable  en- 
joyment of  their  religion. 
I     By  the  act  52  Geo.  III.  cap.  155,  it  is 


NONCONFORMISTS.         [  431  ] 


NOTARY. 


provided  that  any  congregation  of  Pro- 
testants amounting  to  twenty  shall  be 
registered  in  the  Diocesan's  court  and  at 
the  quarter-sessions  of  the  peace,  under  a 
penalty  not  exceeding  20/.  nor  less  than 
90s.  The  cost  of  registering  at  the  quar- 
ter-sessions is  two  guineas.  Noncon- 
formist places  of  worship  may  be  regis^ 
tered  for  the  solemnization  of  marriages 
on  application  to  the  register-general  by 
certificate,  which  must  be  signed  bv 
twenty  householders  who  have  used  such 
place  of  worship  for  ^one  year.  (6  &  7 
Wm.  IV.  c.  86,  §  18.)  Persons  who 
preach  or  teach  religion  in  a  noncon- 
formist place  of  worship  shall,  when  re- 
quired by  a  magistrate,  take  the  oaih  and 
make  the  declaration  specified  in  19  Geo. 
III.,  professing  themselves  to  be  Chris- 
tians and  Protestants,  and  that  they  be- 
lieve the  Scriptures  to  contain  the  revealed 
will  of  God,  and  to  be  the  rule  of  doctrine 
and  practice.  A  noncoiiformist  preacher 
or  teacher  may  require  a  magistrate  to 
administer  the  above-mentioned  oath  and 
to  ^ve  him  a  certificate  thereof.  This 
certificate  exempts  him  from  serving  in 
the  militia  and  certain  civil  offices,  in 
case  he  follows  no  other  secular  occupa- 
tion except  that  of  schoolmaster.  No 
congregation  is  allowed  to  meet  with  the 
door  l<>cked  or  otherwise  fiutened,  under 
penalty  of  a  sum  not  exceeding  20/.  nor 
less  than  40«.  When  the  pla^  of  wor- 
ship is  duly  registered  and  the  preacher 
or  teacher  has  obtained  a  certificate  in 
the  manner  already  mentioned,  any  pei> 
son  who  wilfully  disturbs  the  minister  or 
any  one  of  the  congregation,  is  liable,  on 
conviction  at  the  quarter-sessions,  to  a 
penalty  of  40/.  Dissenters  from  the 
church  are  now  in  some  respects  in  a 
better  position  than  those  who  belong  to 
ity  for  members  of  the  established  church 
are  not  within  the  benefit  of  the  Tolera- 
tion Acts.    [Law,  Criminal,  p.  217.] 

It  would  be  a  task  of  some  difficulty 
to  enumerate  the  various  sects  which  may 
be  classed  under  the  general  head  of  Non- 
conformists. The  chief  denominations  are 
the  Presbyterians,  Independents,  Baptists, 
Wesleyan  and  Calvinistic  Methodists, 
and  Quakers.  Most  of  the  minor  sects 
of  dissenters  may  be  considered  as  only 
sobdiviuons  of  or  included  in  the  above 


denominations.  The  entire  number  of 
Protestant  dissenters  in  England  and 
Wales  has  been  estimated  at  2,500,000, 
including  the  Methodists,  who  may  amount 
to  about.l, 200,000.  The  number  of  mar- 
riages which  are  not  celebrated  in  con- 
formity with  the  rites  of  the  Established 
Church  represent  a  population  of  about 
1,160,000.  [Mabriaoe,  p.  325.]  The 
most  numerous  classes  of  dissenters  in 
Scotland  originated  in  a  separation  from 
the 'established  church  in  1740.  They 
aro  called  generally  Seceders,  and  are 
divided  into  Burghers,  Anti-Burghers, 
Original  Burshers,  and  Original  Seceders. 
There  are  also  the  body  of  dissenters 
called  the  Relief  Churoh,  who  separated 
from  the  establishment  in' 1758;  and  the 
Free  Churoh,  who  separated  in  1842. 
The  only  condderable  body  of  Scottish 
dissenters  of  older  standing,  with  the 
exception  of  the  Episcopali^is,  are  the 
Cameronians,  or  Reformed  Presbyterian 
Svnod,  who  are  the  representatives  of  the 
CDvenanters  of  the  seventeenth  century. 
A  few  years  ago  Mr.  Macculloch  calcu- 
lated the^whole  number  of  dissenters  in 
Scotland  (exclusive  of  about  140,000 
Roman  Catholics)  at  about  360,000  or 
380,000  persons.  In  Ireland,  exclusive 
of  the  Roman  Catholics,  who  alone  out- 
number the  adherents  of  the  established 
church  in  the  proportion  of  7^  to  one, 
the  principal  dissenters  are  the  Presby- 
terians, who  are  mostly  confined  to  the 
province  of  Ulster.  The  Irish  Presby- 
terians amount  to  between  600,000  and 
700,000,  and  are  more  than  twenty  times 
as  numerous  as  all  the  other  bodies  of 
dissenters  in  that  country  put  together. 

NON  COMPOS  mentis;  [Lu- 
nacy.] 

NON-RESIDENCE.  [Benefice,  p. 
348.] 

NORROY.    [Herald.] 

NOTARY.  This  word  is  derived  ttom 
the  Roman  name  notarius,  a  person  who 
was  so  called  fh>m  his  tiddng  down  in 
notes  or  writmg  (notee)  the  words  of  a 
speaker.  The  notarii  were  in  fiict  short- 
hand writers,  and  it  is  clear  from  many 
passages  of  ancient  writers  that  they  used 
symbols  of  abbreviation.  It  may  be  suffi- 
cient to  quote  the  two  following  pas- 
sages:— 
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Hk  K  Mriptor  ertt  Mis  enl  llten  irertrnm  ert, 
Qiiiatt<>  Botte  UnffnaiB  Mpvnt  anMmane  loqocBtit, 
Exapiena  longaa  aora  par  oomMndiA  Tooea.' 
MaolUiu, 


•  OoRftat  ^nb^  MeH,  tumm  Mt  vvlockir  flife, 
NoadMt  UngiM  Mina,  dextim  prnvit  opoa.' 

Mutial,  Spig.  xii.  9M. 

It  seems  that  diej  were  alto  employ 
to  take  down  a  num's  will  in  writuig. 
The  nolarii  were  often  slaves.  The 
word  is  also  sometimes  nsed  to  designate 
a  secretary  to  the  princcps  or  emperor. 
(Ansonioa*  Epig.,  1S<^ ;  Oregon  Naaiana., 
in  the  letter  inscribed  rf  NarwpiV  *  An- 
nstin,  lib.  ii., '  De  Doctrina  Christiana ;' 
IXg,  29,  tit  I,  see.  40;  Lampridins, 
AUx.  Sev.,  28 ;  see  also  the  references  in 
FaocioUti,  Notarim) 

Jn  Uie  foarth  oentnrf  the  notaiii  were 
called  ExcepCores,  and  were  employed 
by  the  governors  of  the  Roman  provinces 
to  draw  up  public  documeotB.  But  the 
persons  mentioned  under  the  later  Roman 
Ikw,  who  corresponded  most  nearly  to 
the  modem  notary,  are  called  tabelliones ; 
their  bosiness  was  aeuerally  to  draw  up 
contracts,  wills,  and  other  instruments. 
The  forty-fourth  Novel  treats  specially 
of  the  tabelliones  (wtpl  rmi^  evfufiokmo' 
ypai^p);  and  they  are  spoken  of  in 
various  other  parts  of  the  Novels,  and  in 
the  Gode.  {Cod.  xi.,  tit  53,  &c)  It 
appears  clear  that  as  the  word  notarins 
is  the  origin  of  the  modem  term  notary, 
so  the  tabellio  u  the  person  flx>m  whom 
were  derivea  the  functions  of  the  modem 
notary  public 

It  is  impossible  to  say  when  persons 
un<kr  the  name  and  exercisins  the  func- 
tions of  notaries  were  first  known  in 
England.  Spelman  cites  some  cluurterB 
of  Edward  the  Confessor  as  being  exe- 
cuted for  the  king's  chancellor  by  notaries. 
{Gloga,  tit  Aotarius.)  "Notaries,"  are 
mentioned  with  **  procurators,  attoraies, 
executors,  and  maintainours,"  in  the  stat 
of  27  Edward  III.  c  1.  They  were 
officers  or  ministers  of  the  ecclesiastical 
courts,  and  may  therefore  have  been  in- 
troduced into  this  country  at  a  very  early 
period.  It  is  generally  supposed  that  the 
power  of  admitting  notaries  to  practise 
was  vested  in  the  archbishop  of  Canter- 
bury by  the  25  Hen.  YIII.  c  21,  §  4. 
The  term  of  service  and  the  manner  of 


admisrion  to  practise  are  regulated  by 
tile  .41  Gea  III.  c  79,  amended  by 
6  &  7  Vict  c.  90.  The  first  of  these 
acts  prescribed  that  no  penon  in  England 
should  act  as  a  public  notary  or  do  any 
notarial  act  unless  he  was  duly  swore, 
admitted,  and  enrolled  in  the  court 
wherein  notaries  hare  been  accustomarily 
sworn,  admitted,  and  enrolled.  By  41 
Geo.  III.  a  person  must  also  have  been 
bound  by  contract  In  writing,  or  by  in- 
denture of  apprenticeslup,  to  serve  as  a 
clerk  or  apprentice  for  seven  years  to  a 
public  notary,  or  to  a  scrivener  using  his 
art  and  mystery  according  to  the  privi- 
lege and  custom  of  the  city  of  London, 
and  also  beins  a  notary,' who  has  been 
duly  sworn,  aomitted,  and  enrolled ;  but 
in  the  preamble  to  the  act  6  ft  7  Vict  it 
is  stated  that  **  whereas  doubts  have  arisen 
whether  a  pnblic  notary,  being  also  an 
attorney,  solicitor,  or  proctor,  can  have 
and  retain  any  person  to  serve  him  as 
a  clerk  or  apprentice  in  his  profession  or 
business  of  a  pnblic  notan*,  and  also  at 
the  same  time  as  that  of  an.  attorney, 
solicitor,  or  proctor,  and  whether  such 
service  is  in  conformity  with  the  pro- 
visions of  the  said  act"  (41  Geo.  111.  c. 
79);  and  it  is  then  enacted  that  persons 
who  have  so  served  are  not  disqualified  ; 
but  no  public  notary  can  retain  a  clerk 
nnlew  in  actual  practice ;  and  by  6  &  7 
Vict  a  term  of  five  years  is  sdficient 
An  affidavit  of  the  execution  of  the  con- 
tract must  also  be  made  and  filed,  as 
the  act  prescribes,  in  the  proper  court, 
and  the  affidavit  most  be  produced  and 
roui  at  the  time  of  the  person's  admission 
and  enrolment  as  a  public  notary,  in  the 
Court  of  Faculties,  which  is  the  prc^r 
court  for  admitting  and  enrolling  notaries. 
The  proper  persons  for  taking  and  filing 
the  affidavits  are  the  master  of  the  focul- 
ties  of  the  archbishop  of  Canterbury,  in 
London,  his  surrogates  or  commissioners. 
The  Master  of  the  Faculties  is  authorized 
by  the  a^  6  &  7  Vict  to  make  rules 
requiring  testimonials  or  prooft  as  to  the 
character,  integrity,  ability,  and  compe- 
tency of  persons  who  apply  for  admission 
or  re-admission;  but  from  his  deci^on 
there  is  an  appeal  to  the  Lord  Chancellor. 
Persons  who  act  as  notaries  for  reward, 
without   being   properly  admitted  and 
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enrolled,  are  liable  for  every  offence  to 
forfeit  and  pay  the  sum  of  50/.;  but 
British  consuls  abroad  are  empowered  to 
perform  notarial  acts  (6  Geo.  IV.  c. 
87,  (  20).  The  licence  or  commission 
for  actine  as  a  notary  in  England  requires 
a  stamp  duty  of  30/.,  and  in  Scotland  one 
of  20/.  An  annual  certificate  is  also  re- 
quired. Notaries  public  who  practise 
within  the  jurisdiction  of  the  incorporated 
Company  of  Scriveners  of  London  must 
become  members  of  and  take  their  freedom 
of  that  company  under  the  acts  of  the 
4l6t  Geo.  III.  and  6  &  7  Vict  Instead 
of  the  oath  of  office  formerly  taken,  the 
act  6  &  7  Vict  requires,  in  addition  to  the 
oaths  of  allegiance  and  supremacy,  a  new 
oath*  for  the  honest  and  faithful  discharge 
of  their  duties ;  the  oaths  of  allegiance 
and  supremacy  are  dispensed  with  in 
cases  provided  for  by  law ;  and  a  decla- 
ration is  substituted  for  an  oath  under 
similar  circumstances. 

The  original  business  of  notaries  was 
to  make  au  kinds  of  legal  instruments : 
they  are  often  spoken  of  in  fiirmer  times 
as  the  persons  who  made  wills  (Shepherd's 
Touchstone,  vol.  ii.,  407,  Preston  s  ed.); 
bat  the  attorney  and  solicitor  have  now 
got  possession  of  this  part  of  their  busi- 
ness. In  practice  their  business  is  now 
limited  to  the  attestation  of  deeds  and 
writings  for  the  purpose  of  giving  them 
such  authenticity  as  shafl  make  them  ad- 
missible as  evidence  in  other  countries,  but 
principally  such  as  relate  to  mercantile 
transactions.  It  is  also  their  business  to 
make  protests  of  bills  of  exchange.  They 
also  receive  and  take  the  affidavits  of 
mariners  and  masters  of  ships.  Notaries 
are  mentioned  with  seijeants-at  law,  bar-' 
risters,  solidtors,  attorneys,  and  others 
(44  Geo.  III.  c  98,  (  13),  as  the.per- 
90DS  who  may,  for  fee  or  reward,  draw 


*  Tlie  oath  is  aa  foUowa :— **  I,  A.  B.,  do  iwear, 
That  I  will  ftithfuUy  exeiciM  the  office  of  a  Pnb- 
Ue  Notary ;  I  will  fiithftilly  make  ixmtzaets  or 
imrtromenti  for  or  between  any  party  or  parties 
requiring  the  same,  and  I  will  not  add  or  diminish 
anything  without  the  consent  of  such  psrty  or 
parties  that  may  alter  the  substance  of  the  ftct ;  I 
will  not  make  or  attest  any  act,  contract  or  instm- 
ment  in  which  I  shall  know  there  is  violence  or 
band  ;  and  in  aU;thittgs  I  will  act  aprightly  and 
jutW  in  the  business  of  a  poblie  notary,  acooid- 
ing  to  the  best  of  my  skill  and  ability." 

VOL.  n. 


or  prepare  conveyances  or  deeds  relating 
to  real  or  personal  estate,  or  proceedings 
in  law  or  equity.  A  recent  act  (5th  & 
6th  William  Iv.  c.  70,  }  5)  provides 
that  in  cases  of  such  actions  or  suits  being 
brought  in  any  court  of  law  or  equity 
within  any  of  the  territories  or  depen- 
dencies of  Great  Britain  abroad,  as  in  the 
act  mentioned,  public  notaries,  with  other 
persons  named  in  the  act  are  authorised 
to  receive  solemn  dedarations  in  writing, 
in  the  form  prescribed  by  the  act;  and 
such  declarations,  when  certified  under 
their  signature  and  seal,  and  transmitted, 
shall  be  allowed  in  all  such  actions  and 
suits  to  have  the  same  force  as  if  the  per- 
sons making  the  declarations  had  ap- 
peared and  sworn  or  affirmed  the  matters 
therein  contained  in  opeii  court,  or  u^n 
a  commission  issued  for  the  examination 
of  witnesses. 

NOTE  AND  BILL.  [Monet,  p. 
358.1 

NOTES,  BANK.  [Bank";  Money,  p. 
355.1 

NOVELLiE.  [Justinian's  Legis- 
lation.] 

NUISANCE,  or  NUSANCE,  is  a 
term  derived  immediately  from  the 
French  niosaiice,  and  ultimately  from  the 
Latin  nocere  **to  hurt;"  it  signifies  an 
unlawful  act  or  omission  which  occasions 
annoyance,  damage,  or  inoonTcnience  to 
others.  Nuisances  may  either  be  illegal 
acts  or  omissions  of  legal  duties,  and  are 
of  two  kinds,  common  or  public  nuisances, 
which  afiPect  all  penons,  and  jnrivaU 
nuisances,  which  injure  individuals. 
Amon^  common  nuisances  are,  annoy- 
ances in  highwa^rs,  public  bridges,  or  navi* 
flable  rivers,  wmch  are  produced  by  ren- 
dering the  passage  inconvenient  or  dan- 
^rous,  either  positively  by  actual  destruc- 
tion, or  negatively  by  omitting  to  repair  in 
cases  where  the  law  imposes  the  duty  of 
repairing. 

Noxious  processes  of  trade  or  manu- 
fiicture  in  towns  are  common  nuisances 
by  reason  of  the  danger  to  the  health  of 
the  inhabitants;  and  brothels,  disorderly 
alehouses,  gaming-houses,  and  unlicensed 
stage-plays  are  hsld  to  be  common  nui- 
sances, both  on  account  of  the  injury 
alleged  to  be  done  by  them  to  public  mo- 
rals and  of  the  danger  to  the  public  peace 
2r 
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by  drawing  together  dissolate  penons. 
The  remedy  for  a  public  nainnce  is  by 
presentment  or  indictment;  and  the 
offender,  npon  conviction,  may  be 
punished  by  fine  and  imprisonment  It 
is  said  also  that  in  the  case  of  a  positiye 
obstruction  to  the  free  enjoyment  of  a 
public  right,  it  may  form  part  of  the 
judgment  that  the  offender  shall  remove 
the  nuisance  at  his  own  cost;  **and  it 
seemeth  to  be  reasonable,"  says  Hawkins 
(book  i.,  ch.  75,  sect  15),  that  those  who 
are  convicted  of  any  other  common  nui- 
sance should  also  have  the  like  judg- 
ment" 

Private  nuisances  are  annoyances 
which  affect  individuals  (mly.  Thus,  if 
m^  neighbour  builds  a  house  so  near  to 
mine  that  he  obstructs  my  ancient  lights, 
or  throws  the  water  from  his  roof  upon  my 
house  or  land,  this  is  a  private  nuisance ; 
so  also  if  he  keeps  noisome  animals,  or 
sets  up  an  offensive  trade  or  hazardous 
manunctory  so  near  to  my  dwelling- 
house  that  the  free  enjoyment  of  my  pro- 
perty is  interrupted  either  by  injury  to 
my  health  or  comfort,  or  the  i^>prehension 
of  danger.  The  remedy  for  a  private 
nuisance  is  an  action  upon  the  case,  in 
which  damages  may  be  recovered  accord- 
ingto  the  injury  sustained. 

The  abatement  of  a  nuisance  is  literally 
the  beating  down  or  destruction  of  a  nui- 
sance. A  man  may  abate  a  nuisance, 
that  is,  remove  it,  if  he  commits  no 
breach  of  the  peace  in  abating  it,  and  does 
no  more  injury  to  the  thing  which  is  a 
nuisance  than  is  necessary  for  abating 
it  If  a  gate  or  other  obsUu:le  is  placed 
across  a  public  road,  any  man  may  abate 
it ;  and  if  a  man  builds  a  wall,  for  instance, 
which  obstructs  a  man's  ancient  lights, 
he  may  pull  down  the  wall,  subject  to  the 
condition  already  mentioned, 

NULLIFICATION.  [United 

States,  CoNflriTunoN  of.] 

NULLITY  OF  MARRIAGE.  [Mab- 

RIAOE,  p.  326.] 

NUN.    [Monk,  p.  365.1 

NUNCIO  {Numio,  in  Italian;  Awa- 
tiu8f  in  Latin)  signifies  a  messenger,  but 
is  used  more  particularly  to  designate 
the  ambassadors  sent  by  the  pope  to 
foreign  courts.  The  nuncio  is  genendty 
a  prelate  of  the  court  of  Rome;  if  a 


cardinal,  he  is  styled  "  lecate."  Previous 
to  the  Council  of  Trent,  tne  papal  nuncios 
in  foreign  countries  acted  as  judges,  in 
the  first  instance,  of  matters  which  were 
within  eccleuastical  jurisdiction;  but 
since  that  time  they  have  acted  as  judges 
of  appeal  from  the  decisions  of  the  re- 
spective bishops,  in  those  countries  only 
which  are  subject  to  the  decretals  and 
discipline  of  Uie  council  of  Trent  In 
other  kingdoms  and  states,  such  as  France, 
Austria,  Tuscany,-  &c.,  which,  though 
Catholic,  hold  themselves  independent  of 
the  court  of  Rome  in  matters  of  dis- 
cipline, the  nuncio  has  no  jurisdiction 
whatever,  and  has  merely  a  diplomatic 
character,  like  the  minister  of  any  other 
foreign  power.  [Lbgate.]  (P^  Richard, 
Bibliotheque  Sacr^e,  art.  **  Nonce.") 
NUNCUPATIVE  WILL.    [Will.] 
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OATH.  Oaths  have  been  in  use  in  all 
countries  of  which  we  have  any  exact 
information,  and  it  is  probable  that  there 
is  no  nation  which  has  any  clear  notion 
of  a  Supreme  Being,  or  of  superior 
beings,  that  does  not  make  use  of  oaths 
on  certain  solemn  occasions.  An  oath 
may  be  described  generally  as  an  appeal 
or  address  to  a  superior  being,  by  which 
the  person  making  it  engages  to  declare 
the  truth  on  the  occasion  on  which  he 
takes  the  oath,  or  by  which  he  promises 
to  do  something  hereafter.  The  person 
who  imposes  or  receives  the  oath,  imposes 
or  receives  it  on  the  supposition  that  the 
person  making  it  apprehends  some  evil 
consequences  to  himself  from  the  superior 
Being,  if  he  should  violate  the  oath. 
The  person  taking  the  oath  may  or  may 
not  fear  such  consequences,  but  the  value 
of  the  oath  in  the  eyes  of  him  who  re- 
ceives or  imposes  it  consists  in  the  opinion 
which  he  has  of  its  influence  over  the 
person  who  takes  it  An  oath  may  be  taken 
voluntarily,  or  it  may  be  imposed  on  a 
person  under  certain  circumstances  by  a 
political  superior ;  or  it  may  be  the  only 
condition  on  which  the  assertion  or  de- 
claration of  a  person  shall  be  admitted 
as  evidence  of  any  fact 

The  form  of  taking  the  oath  has  varied 
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greatly  in  diffe^nt  oountries.  Amon^ 
the  Greeks,  a  pers<m  sometimes  placed 
his  hand  on  the  altar  of  the  deity  by 
irhom  he  swore ;  bat  the  forms  of  oaths 
were  almost  as  Tarioos  as  the  occasions. 
Oaths  were  often  nsed  in  judicial  pro- 
ceedings among  the  Greeks.  The  Di- 
castBB,  who  were  judges  and  jurymen, 
gaTe  their  verdict  upon  oath.  The 
Heliastic  oath  is  stated  at  length  in  the 
speech  of  Demosthenes  against  Timo- 
crates  (c.  36).  It  does  not  appear  that 
the  oatii  was  always  imposed  on  wit- 
nesses in  judicial  proceedings;  and  yet 
it  appears  that  sometimes  witnesses  gave 
their  eridence  on  oath :  perhaps  the  oath 
on  the  part  of  witnesses  was  generally 
voluntaiy.  (Demosth.,  np6s  "K^fiov 
YffuS,  c.  16;  Kaerk  lUytayoSf  c.  10;  and 
Meier  and  Schomann,  Att.  Process.^  p. 
675.) 

In  the  Roman  jurisprudence,  an  oath 
was  required  in  some  cases  from  the 
plainti^  or  the  defendant,  or  both.  Thus 
the  oath  of  calumny  was  reqmred  from  the 
plaintiff,  which  was  a  solemn  declaration 
that  he  did  not  prosecute  his  suit  for  any 
fraudulent  or  malicious  purpose.  The 
offence  of  fiilse-swearing  was  pefyurium, 
perjury;  but  it  was  considered  a  less 
ofience  in  a  party  to  a  suit  when  the  oath 
was  imposed  by  a  judex  than  when  it 
was  voluntary.  It  does  not  appear  that 
in  civil  prooeedinss  witnesses  were  ne- 
cessarily examined  on  oath;  but  wit- 
nesses appear  to  have  been  examined  on 
oath  in  the  judtcia  publica,  which  were 
criminal  proceedings.  The  title  in  the 
J>iye8i,  *De  Testibus'  (22,  tit.  5),  makes 
no  mention  of  the  oath,  though  it  speaks 
of  punishment  being  inflicted  on  wit- 
nesses who  bore  fitlse  testimony. 

The  law  of  Ensland,  as  a  goieral  rule, 
reouires  all  evioence  or  testimony  for 
judicial  purposes  to  be  given  on  oath, 
and  all  persons  may  be  sworn  as  wit- 
nesses who^  being  questioned  on  the 
occasion  of  taking  the  oath,  will  declare 
their  belief^  ;the  existence  of  God,  in 
a  future  state  of  rewards  and  punish- 
ments, and  who  will  further  declare  their 
belief  that  perjury  will  be  punished  by 
the  Deity.  This  rule  permits  all  persons, 
of  all  religious  persuasions,  who  profess 
to  have  the  neoessary  belief,  to  be  sworn 


as  witnesses;  and  it  excludes  all  other 
persons  from  being  witnesses.  A  Jew, 
a  Mohammedan,  and  a  Hindu  may  be 
sworn  as  witnesses,  but  they  must  se- 
verally take  the  oath  in  that  form  which 
is  sanctioned  by  the  usa^  of  their 
country  or  nation,  and  which  they  se- 
verally consider  to  be  binding.  It  follows 
that  a  person  who  professes  atheism,  or 
who  does  not  profess  such  belief  as  is 
stated  above,  cannot  be  sworn,  and  con- 
sequently cannot  be  admitted  to  give 
testimony  for  judicial  purposes.  Children 
also  who  are  too  young  to  understand 
the  nature  of  an  oath,  and  adults  who 
are  too  ignorant  or  too  weak  in  intellect 
to  understand  what  is  meant  by  an  oath, 
cannot  be  sworn  as  witnesses.  The  of- 
fence of  dechirin^  what  is  false,  when 
a  witness  is  exammed  upon  oath,  consti- 
tutes Perjury.    [Law,  Criminal,  p.  25.] 

Declarations  made  by  a  person  under 
the  apprehension  of  immediate  death  are 
generally  admitted  as  evidence  in  judi- 
cial proceedings,  when  properly  verified ; 
for  it  is  considered  that  the  cii^iumstances 
in  which  the  person  is  placed  at  the  time 
of  making  tne  declaration,  fhmish  as 
strong  modves  for  veracity  as  the  obli- 
gation of  an  oath.  Quakers  also,  in  all 
civil  cases,  were  allowed  by  the  statute 
7  te  8  Wm.  III.  c  34,  to  give  their 
evidence  on  affirmation;  and  now  the 
affirmation  of  Quakers  and  Moravians  is 
admissible  in  all  judicial  proceedings, 
both  civil  and  criminal.  When  a  de- 
fendant in  chancery  is  entitled  to  privi- 
lege of  peerage,  or  as  a  lord  of  parliament, 
he  is  required  to  give  his  answer  to  a  bill 
upon  honour  only ;  and  in  the  case  of  a 
corporation,  the  corporate  body  defend- 
ants put  in  their  answer  under  uieir  com- 
mon seaL  Other  defendants  are  required 
to  put  in  their  answer  upon  oath.  For 
other  matters  connected  with  judicial 
evidence  see  Evidence. 

An  oath  is  required  in  England  in  a 
great  many  cases  besides  judiml  pro- 
ceedings, as  for  instance,  on  admission 
to  places  of  public  trust,  and  on  a  variety 
of  other  occasions.  By  an  act  of  the  5 
&  6  Wm.  IV.  c.  62,  the  lords  of  the 
Treasury  are  empowered  to  substitute  a 
declaration  ih  beu  of  an  oath,  solemn 
affiooatioD,  or  affidavit,  in  a  variety  of 
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cases,  such  as  relate  to  the  reTenoet  of 
Costoms  or  Excue,  the  Pott-Office,  and 
other  departmenti  of  adminiatration  men- 
tiooed  in  the  leoood  section  of  this  act 
This  act  also  sabstitutes  declarations  in 
lien  of  oaths,  solemn  affirmatious,  and 
affidavits,  in  varioos  other  cases  enu- 
merated in  the  act ;  for  instance,  where 
a  person  seeks  to  obtain  a  pateut  nuder 
the  Great  Seal.  Justices  of  the  peace 
and  others  are  (}  13;  prohibited  ftoro 
administerinff  or  receiving  oaths,  affi- 
davits, or  solemn  affirmations,  touching 
any  matter  or  thing  whereof  such  justice 
or  other  person  lus  not  co^izance  or 
jurisdiction  by  some  statute  in  force  at 
the  time;  with  certain  exceptions  how- 
ever, specified  In  the  latter  part  of  this 
section.  The  object  of  this  section  was 
to  put  an  end  to  the  practice  of  adminis- 
tenngand  receiving  oaths  and  affidavits 
voluntarily  made  in  matters  not  the  sub- 
ject of  any  judicial  inquiry,'  nor  in  any- 
wise pending  or  at  issue  before  the  person 
by  whom  such  ooths  or  affidavits  were 
administered  or  received.  But  this  act 
does  not  extend  or  apply  to  cases  where 
the  oath  of  allegiance  then  was  or  there- 
i^r  might  be  required  to  be  taken  by 
any  person  who  may  be  appointed  to  any 
office ;  nor  does  it  extend  or  apply  to  any 
oath,  solemn  affirmation,  or  atliilavit, 
which  then  was  or  thereafter  might  be 
made  or  taken,  or  required  to  be  made  or 
taken,  in  any  judicial  proceeding,  in  any 
court  of  justice,  or  in  any  proceeding  for 
or  by  way  of  summary  conviction  before 
any  justice  of  the  peace.  (6  7.)  Persons 
who  wilfully  and  corruptly  make  or 
subscribe  any  dedaration,  under  the 
provisions  of  this  act,  knowing  the  same 
to  be  untrue  in  any  material  particular, 
are  declared  (§  21)  to  be  guilty  of  a 
misdemeanor.  The  statute  of  1  &  2 
Vict,  c  77,  provides  the  same  privilege 
of  solenm  affirmation  for  persons  who 
have  been  Quakers  or  Moravians  and 
have  ceased  to  be  such,  but  still  entertain 
conscientious  objections  to  the  taking  of 
an  oaUi,  as  they  would  have  enjoy^'  if 
they  were  still  Quakers  or  Moravians. 

As  oaths  may  be  either  voluntary  or 
may  be  imposed  by  a  political  superior, 
so  they  may  be  imposed  either  on  eztra- 
iudicial  or  on  judicial^oocasions.    Oaths 


which  are  imposed  on  occasion  of  judieiml 
proceedings  are  the  most  frequent  in  this 
country,  and  the  oocasioos  are  the  most 
important  to  the  interests  of  societ]^.  The 
prindple  on  whieh  an  oath  is  administer- 
ed on  judicial  oocasioos  is  this :  it  is  sop- 
posed  that  an  additional  security  is  there- 
by acquired  for  the  veradty  of  him  who 
takes  the  oath.  Bentham,  in  his  'Ra- 
tionale of  Evidence,'  on  the  contrary, 
affirms  that  *'  whether  principle  or  expe- 
rience be  regarded,  the  oath  will  be  found, 
in  the  hands  of  justice,  an  altogether  use- 
less instrument ;  in  the  hands  of  injustioe, 
a  deplorably  serviceable  one ;"  **  that  it  is 
inefficacious  to  all  good  purposes,**  and 
**  that  it  is  by  no  means  meincacioos  to 
bad  ones." 

The  three  ftmt  sanctioos  or  securities 
for  veracity  m  a  witness,  or,  to  speak 
perhaps  more  correctly,  the  three  great 
sanctions  a^nst  menoacity  in  a  witness, 
are,  the  punishment  leeally  imposed  on  a 
person  wno  is  convicted  of  false  swearing, 
the  punishment  inflicted  by  public  opinion 
or  tne  positive  morality  oi  society,  and 
the  fear  of  punishment  from  the  Dei^, 
in  this  world  or  the  next,  or  in  botn. 
The  common  opinion  is,  that  all  the 
three  sanctions  operate  on  a  witness, 
though  they  operate  on  dijfferent  witnesses 
in  very  difierent  degrees.  A  man  who 
does  not  believe  that  the  Deity  will 
pnuish  fldse  swearing  can  only  be  under 
the  influence  of  the  first  two  sanctions ; 
and  if  his  character  is  such  that  it  cannot 
be  made  worse  than  it  is,  he  may  be  under 
the  influence  of  the  first  sanction  only. 
Bentham  affirms  that  the  third  sanction 
only  appears  to  exercise  an  influeooe  in 
any  case,  because  it  acts  in  conjunction 
with  **  the  two  real  and  effident  sanctions," 
''the  political  sanction  and  the  moral  or 
popular  sanction  ;'*  and  that  if  it  is  strip- 
ped of  those  accompaniments,  its  impo- 
tence will  appear  immediately. 

Beutham's  chief  alignment  is  as  follows : 
"that  the  siqipositioii  of  the eflkiency  of 
an  oath  is  absurd  in  principle.  It  as> 
cribes  to  man  a  power  over  his  Biaker. 
It  supposes  the  Almighty  to  stand  en- 
gaged, no  matter  how,  but  absolutdy 
engaged,  to  inflict  on  eveiy  individual 
by  whom  the  ceremony ,7  after  having 
been  peifonned,  has  been  pro&ned,— a 
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punishment  (no  matter  what)  which,  bat 
for  the  ceremony  and  the  pro&nation,  he 
wonld  not  have  inflicted.  It  sappoees 
him  thus  prepared  to  inflict,  at  command, 
and  at  all  times,  a  punishment,  which, 
being  at  all  times  the  same,  at  no  time 
bears  any  proportion  to  the  offence.*' 
Again :  **  either  the  ceremony  causes 
punishment  to  be  inflicted  by  the  Deity, 
m  cases  where  otherwise  it  would  not 
have  been  inflicted;  or  it  does  not  In 
the  former  case  the  same  sort  of  authority 
18  exercised  by  man  over  the  Deity,  as 
that  which,  in  English  law,  is  exercised 
over  the  judge  by  the  legislator,  or  over 
the  sheriff  by  the  judge.  In  the  latter 
case  the  ceremony  is  a  mere  form  without 
any  useful  effect  whatever." 

The  absurdity  of  this  argument  hardly 
needs  to  be  exposed.  He  who  adminis- 
ters the  oath,  by  virtue  of  the  power 
which  he  has  to  administer  it,  and  the 
political  superior  who  imposes  the  oath, 
may  either  believe  or  not  believe  that 
the  Deitjr  will  punish  false  swearing,  and 
it  is  quite  immaterial  to  the  question 
which  of  the  two  opinions  they  entertain. 
That  which  gives  die  oath  a  value  in  the 
eyes  of  him  who  administers  it,  or  of  that 
political  superior  who  imposes  it,  is  the 
opinion  of  tne  person  who  takes  the  oath ; 
and  if  the  individual  who  takes  the  oath 
believes  that  the  Deity,  in  case  it  is  pro- 
fanedf  will  inflict  a  punishment  which 
otherwise  he  would  not  inflict,  the  object 
of  him  who  enforces  the  oath  is  accom- 
plished, and  an  additional  sanction  against 
mendacity  is  secured.  It  matters  not 
whether  the  Deity  will  punish  or  not, 
nor  whether  he  who  enforces  the  oath 
believes  that  he  will  punish  or  not :  if  he 
who  takes  the  oath  believes  that  the 
Deity  will  punish  false  swearing,  that  is 
sufficient  to  show  that  the  oath  is  of  itself 
a  sanction. 

The  fear  of  legal  punishment  is  ad- 
mitted by  Bentham  to  be  a  sanction 
against  mendacity.  But  the  legal  punish- 
ment may  or  may  not  overtake  the 
offender.  Legal  punishment  may  follow 
detection,  but  the  perjury  may  not  be 
detected,  and  therefore  not  punished. 
Is  the'  oath,  or  would  a  declaration  with- 
out oath  be,  "  a  mere  form  without  any 


usefnl  effect  whatever,*'  because  the  legal 
punishment  may  not,  and  frequently  does 
not  overtake  the  offender?  When  a 
Greek  or  a  Roman  swore  by  his  gods,  in 
whose  existence  he  believed,  and  who, 
being  mere  imaginations,  could  not  pu- 
nish him  tor  his  perjury,  was  not  his 
belief  in  their  existence  and  their  power 
and  willingness  to  punish  perjury  a  sanc- 
tion against  mendacity?  All  antiquity 
at  least  thought  so. 

There  are  occasions  on  which  oaths 
are  treated  lightly,  on  which  he  who  im- 
poses the  oaSi,  he  who  takes  it,  and  the 
community  who  are  witnesses  to  it,  treat 
the  violation  of  it  as  a  trivial  matter. 
Such  occasions  as  these  furnish  Bentham 
with  arguments  against  the  efficacy  of 
oaths  on  all  occasions.  Suppose  we  ad- 
mit, with  Bentham,  as  we  do  merely  for 
the  sake  of  the  argument,  that  "  on  some 
occasions  oaths  go  with  the  English 
clergy  for  nothing;*'  and  this,  notwith- 
standing the  fict,  which  nobody  can 
doubt,  "  that  among  the  English  clergy 
believers  are  more  abundant  than  un- 
believers.*' The  kind  of  oaths  "  which 
go  for  nothing"  are  not  mentioned  by 
Bentham,  but  they  may  be  conjectured. 
Now,  if  all  oaths'went  for  nothing  with 
the  clergy,  or  with  any  other  bSdy  of 
men,  the  dispute  would  be  settled.  But 
this  is  not  the  fact.  If  in  any  way  it  has 
become  the  positive  morality  of  any  body 
of  men  that  a  certain  kind  of  oath  should 
go  for  nothing,  each  individual  of  that 
body,  with  respect  to  that  kind  of  oath, 
has  the  opinion  of  his  body.  He  do^s 
not  believe  that  snch  oath,  if  broken,  will 
bring  on  him  divine  punishment,  and 
therefore  such  oath  is  an  idle  ceremony. 
But  if  there  ib  any  oath  the  violation  of 
which  he  thinks  will  bring  on  him  divine 
punishment,  his  opinion  as  to  that  kind 
of  oath  is  not  at  all  affected  by  his  opinion 
as  to  the  other  kind  of  oath.  Now, 
oaths  taken  on  judicial  occasions  are  by 
the  mass  of  mankind  considered  to  be 
oaths  the  violation  of  which  will  bring 
some  punishment  some  time,  and  therefore 
they  have  an  influence  on  the  great  ma- 
jority of  those  who  take  them.  Whether 
society  will  in  time  so  far  improve  as  to 
render  it  sah  to  dispense  with  this  cere- 
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niony  in  Judicial  proceedings,  cannot  be 
affirmed  or  denied ;  but  a  legislator  who 
knows  what  man  now  is,  will  require 
l)etter  reasons  for  the  abolition  of  judicial 
oaths  than  Bentham  has  given. 

How  far  the  requisition  of  an  oath  may 
be  injurious  in  excluding  testimony  in 
certain  cases,  and  how  far  oaths  on  so- 
lemn and  important  occasions  may  be 
made  most  efficacious,  and  in  what  cases 
it  ma^  be  advisable  to  substitute  declara- 
tions m  lien  of  osRhs,  are  not  matters  of 
consideration  here.  It  is  enough  here  to 
show  that  an  oath  is  a  sanction  or  security 
to  some  extent,  if  the  person  who  takes 
it  fears  divine  punishment  in  case  he 
should  violate  it ;  and  that  this,  and  no 
other,  is  the  ground  on  which  the  oath  is 
imposed. 

Indeed  it  is  evident  that  in  English 
procedure  the  professed  opinion  or  belief 
of  the  person  who  takes  the  oath  is  the 
only  reason  for  which  courts  of  justice 
either  admit  or  refuse  to  receive  his 
evidence ;  and  this  is  shown  by  the 
questions  which  may  be  put  to  a  witness 
when  he  oomes  to  deliver  his  evidence 
in  a  court  of  justice. 

There  ia  some  difficulty  in  stating  ac- 
curately how  fiir  oaths  were  required 
from  witnesses  in  Roman  procedure 
under  the  republic  and  tlie  earlier  em- 
perors. In  addition  to  what  has  been 
stated,  the  reader  may  refer  to  Cicero, 
Pro  Q,  Rose.  ComoetLf  c.  15,  &c. ;  and 
N(X)dt,  Op.  Oim„  ii.  479,  *  De  Testibus.' 
9y  a  constitution  of  Constantine,  all  wit- 
nesses were  required  to  give  their  testi- 
mony on  oath;  and  this  was  again  de- 
clared by  a  constitution  of  Justinian. 
(Cod.  4,  tit  20,  8.  9,  16,  19.) 

Many  persons  conscientiously  object 
to  the  taking  of  an  oath  on  religious 
grounds,  and  particularly  with  reference 
to  our  Saviour's  prohibition  {Matlh.  v. 
.33).  On  the  subject  of  oaths  in  general 
the  reader  may  consult  Grotius,  &  Jure^ 
K  &  P.,  lib.  ii,  c  13;  Paley's  ^faral 
Philosophy ;  Tyler's  Origin  and  History 
of  Oaths  ;  the  Law  Mapaziue^  vol.  xii.; 
and  the  work  of  Bentham  already  re- 
ferred to* 

OFFERINGS.     FTithes.! 
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law  of  England,  where  the  king  is  en- 
titled, upon  the  occurrence  of  certain 
events,  to  take  possession  of  real  or  per- 
sonal proper^  previously  beloneinff  to  a 
subject,  the  mcts  upon  which  toe  king*a 
title  accrues  mnst  be  first  ascertained  hj 
an  inquisition  or  inquest  of  office.  Thu 
inquiry  is  executed  by  some  officer  of  the 
crown,  such  as  the  escheator,  coroner,  or 
sheriff,  or  persons  specially  commis- 
sioned for  the  purpose,  and  tne  facts  are 
ascertained  by  a  jury  of  an  indeterminaie 
number,  but  consisting  usually,  though 
not  necessarily,  of  twelve  men.  Such  in- 
quests were  much  more  frequent  before 
the  abolition  of  military  tenures,  when 
inquisitions  post  mortem  were  instituted 
upon  the  death  of  any  of  the  king's 
tenants,  to  inauire  of  what  lands  he  died 
possessed,  and  of  any  other  matters  tend- 
ing to  establish  the  kinv's  rights  respect- 
ing the  property  of  the  deceaised.  [Jury.] 
When  an  inquisition  of  this  kind  has 
been  executed  and  returned,  it  is  said  to 
be  an  office  found.  Thus  where  treasure 
has  been  discovered  under  circiUBStanees 
which  do  not  give  it  to  the  owner  of  the 
land,  an  inquest  is  held,  and  the  king, 
upon  office  round,  takes  it ;  and  where  a 
person  of  illegitimate  birth  dies  intestate, 
the  king  (if  he  is  the  immediate  lord  of 
the  fee),  upon  office  found,  is  entitled  to 
all  his  land:  in  the  latter  case  however 
the  land  is  generally  granted  again  to 
some  person  or  persons  who  can  make 
out  the  most  reasonable  claim  to  it.  So 
also  the  verdict  of  a  jurj'  upon  a  coro- 
ner's inquest,  declaring  a  person  to  have 
died  utfelo  dese^atJi  office  found,  upon 
which  the  king  becomes  entitled  to  take 
possession  of  the  property  of  the  de- 
ceased. 

OFFICERS  OF  THE  ARMY  AND 
NAVY.  [Commission  ;  Aidb-db-Camp  ; 
Adjutant;  Admiral;  Captain;  Co- 
lonel ;  Cornet  ;  Ensign  ;  General,&c.1 

OFFICIAL.     [Archdeacon,  p.  180.] 

OLIGARCHY.  [Democract;  Go- 
vernment.] 

OPTION,  ARCHBISHOPS.  [Bi- 
shop, p.  379.] 

ORDER  IN  COUNCIL.  TWs  ex- 
pression  is  chiefly  known  in  connectioii 
with  the  measures  taken  by  tiie  British 
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govemment  in  1807  and  1809,  in  retalia- 
tion of  the  Berlin  and  Milan  decrees  of 
Napoleon,  by  -which  Great  Britain  and 
her  colonies  were  declared  in  a  state  of 
blockade.  The  measure  of  retaliation 
had, the  effect  of  treating  as  enemies,  not 
only  France  and  its  dependencies,  but  all 
who^  either  yoluntarily  or  by  compulsion, 
gave  obedience  to  the  decrees.  A  full 
account  of  the  matter  will  be  found  under 
the  head  Blckkade.  There  has  been  much 
dispute  88^  to  the  legality  of  these  orders. 
The  law  of  nations  has  aeknowled^ 
the  blockading  of  lines  of  coast  against 
the  commerce  even  of  neutral  or  friendly 
powers,  when  the  object  is  to  punish  the 
state  so  blockaded,  and  the  belli^rent 
power  has  a  force  on  the  spot  sufficient  to 
make  the  blockade  actual  and  physical. 
But  where  a  belligerent  power  goes  be- 
yond this,  and  declares  some  place  at 
which  it  has  no  armed  force  under  a  state 
of  blockade,  it  simply  issues  an  edict 
against  the  freedom  of  commerce,  au- 
thorises its  cruisers  to  seize  vessels  which 
are  not  impeding  any  warlike  operations, 
and  oovertly  declares  hostilities  against 
the  states  affected  by  the  fictitious  block- 
ade. The  law  of  nations  has  never  coun- 
tenanced such  a  licence,  and  it  came  to  be 
a  question  whether  these  orders  in  council, 
bemg  thus  not  of  an  executive  but  of  a 
legislative  character,  were  legal,  the  Privy 
Council  not  having  any  legislative  au- 
diority  in  this  country,  except  in  so  &r 
as  it  may  be  authorized  by  act  of  parlia- 
ment In  &vour  of  the  orders,  it  .was 
maintained  that  they  were  merely  part  of 
the  execution  of  the  ro^al  prerogative  of 
declaring  and  conducting  war,  and  that 
they  were  methods  of  legitimate  retalia- 
tion, by  which  individuals  undoubtedly 
suffered,  as  individuals  always  must 
where  warlike  operations  are  conducted 
on  a  large  scale.  Analogy  was  tiJ^en 
from  the  exercise  of  the  crown's  preroga- 
tive during  war,  in  prohibiting  the  sup- 
plying of  the  enemy  with  commodities 
contraband  of  war— an  interference  witi^ 
the  fiieedom  of  commerce  justified  by  the 


ity  of  the  case.  But  these  argu- 
jnents  did  not  satisfy  the  country  gene- 
rally that  the  measure,  if  it  was  a  right 
one,  should  not  have  been  accomplished 


by  Act  of  Parliament  instead  of  Order  in 
(jouncil. 

It  is  difficult  to  draw  the  line  between 
what  may  and  what  may  not  be  accom- 
plished by  Order  in  CJouncil.  There 
have  been  various  occasions  on  which,  in 
cases  of  emergency,  orders  in  council  have 
been  issued  contrary  to  law,  and  those 
who  have  been  concerned  in  pesmng,  pro- 
mulgating, or  enforcing  them  have  trusted 
to  legislative  protection,  and  taken  on 
themselves  the  personal  responsibility  of 
the  proceeding.  In  the  year  1766,  when 
there  was  a  deficient  harvest  and  the  p^ 
spect  of  famine,  an  order  in  council  was 
issued  prohibiting  the  exportation  of  com 
from  tiie  British  ports.  In  the  immt- 
diately  ensuing  parliament  the  act  7  Geo. 
III.  c.  7,  was  passed  for  indemnifying 
all  persons  who  had  advised  the  order  or 
act^  under  it,  and  for  givine  compensa- 
tion to  all  who  had  simerea  by  its  en- 
forcement The  act  in  reference  to  the 
order  declared,  *'  which  order  could  not 
be  justified  by  law,  but  was  so  much  for 
the  service  of  the  public,  and  so  necessary 
for  the  safe^  and  preservation  of  his 
majes^s  subjects,  that  it  ought  to  be  ius- 
tified  by  act  of  parliament"  All  orders 
restricting  trade— unless  when  they  are 
within  the  justification  of  the  national 
war  policy — and  all  orders  su^ending 
the  operation  of  any  act  of  pArliament, 
would  require  an  act  of  indemnity.  There 
are  some  matters  affecting  trade  and  the 
revenue,  as  to  which  orders  in  council 
are  spedally  authorized  by  act  of  parlia- 
ment Thus  in  the  Customs*  Duties  Act, 
when  there  is  any  scale  of  duties  to  be 
paid  by  the  subjects  of  a  state  having  a 
treaty  of  redprocity  with  Britain,  it  is 
enacted  that  tne  trea^  of  reciproci^,  and 
consequentiy  the  right  to  import  at  the 
lower  duties,  shall  be  declared  by  order 
in  council.  By  the  International  Co^y- 
riffht  Act,  1  &  2  Vict  c.  59,  the  countnes 
which,  by  their  conceding  a  terra  of 
copyright  to  works  published  in  Britain 
are  to  enjoy  a  similar  privilege  here,  may 
be*declared  by  order  in  council. 

ORDERS  OF  KNIGHTHOOD. 
[Knighthood.] 

ORDINARY, 
signifies    the 


This  term  commonly 
bishop   of    the    diocese, 
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who  U  in  geserml,  and  of  common  ri^ht, 
the  ordinary  judge  in  ecclesiastical 
eaoses  arising  within  his  jarisdiction. 
(Lindwoode's  Provincials,  lib.  i.,  tit  3.) 
The  term  is  also  applied  to  the  commis- 
sary or  official  of  the  bishop,  and  to  other 
persons  haTing,  by  custom  or  peculiar 
privilege,  judicial  power  annexed  to  their 
offices  or  dignities.  Thus  an  archdeacon 
is  an  ordinary.  A  bishop  therefore  is 
always  an  ordinary,  bat  every  ordinary  is 
not  a  bishop. 

The  term  is  derived  fnm  the  Canonists, 
an^  is  in  common  nse  in  several  Euro- 
pean countries.  Since  the  Lateran  Conn  - 
ciU  when  the  apostolic  see  assumed  the 
power  of  presenting  to  benefices,  the  pope 
nas  sometimes  been  called  by  canouiod 
writers  '^ordinarios  ordinariorum."  In 
England  the  probate  of  wilU,  the  granting 
of  letters  of  »dministratioo,  the  admission, 
institution,  and  induction  of  parsons,  and 
several  other  authorities  of  a  judicial  na- 
ture, are  vested  in  the  ordinary.  The 
ludez  ordinarius  of  the  canon  and  of  the 
later  Roman  law  is  a  judge  who  has  ju- 
dicial cognisance  in  his  own  proper  right, 
as  such  jud^  of  all  causes  arising  within 
the  territorial  limits  of  his  luriMiction. 
He  is  opposed  to  the  judex  del^atns,  or 
extraordinarius,  whose  jurisdiction  ex- 
tends only  to  such  causes  as  are  specifi- 
cally delejgated  to  him  bv  some  superior 
authority.  ( Aylifie's  Parer^on^  p.  309 ; 
Justin.,  Noodl  20,  c  3,  and  '1 12,  c.  31.) 
With  reference  to  this  distinction,  it  be- 
came usual  to  appl V  the  term  "  ordinary" 
to  bishops,  who,  when  acting  in  their  ju- 
dicial character  in  ecclesiastical  causes, 
have  strictljT  an  ordinary  jurisdiction; 
and  we  find  it  used  in  this  sense  by  Brao- 
ton  and  the  earliest  writers  upon  English 
law. 

OSTRACISM.  [Banishment,  p. 
262.1 

OUTLAWRY.  This  term,  which  is 
derived  from  the  Saxon  UtUigh  or  Uth- 
lagh,  signifies  an  exclusion  fhmi  the 
benefits  and  protection  of  the  law.  In 
English  law  it  is  a  punishment  consequent 
upon  a  flight  from  justice,  or  a  contu- 
macious neglect  or  refusal  to  appear  and 
answer  for  a  dvil  or  crimiiud  trans- 
gression, in  obedience  to  the  prooeas  of  a 


court  of  competent  jurisdiction.  By  the 
laws  of  the  Anglo-Saxons,  continued 
after  the  Conquest,  an  outlaw,  who  was 
also  called  laughieman  (lawless  man) 
and  frendlfsman  (friendless  man),  lost 
his  liberam  Ugem,  and  had  no  prolecdoii 
from  the  frankpledge  in  the  oecennary 
in  which  he  was  sworn.  A  boy  undo* 
twelve  years  of  age,  not  bong  sworn  to 
his  law  in  the  decennary,  could  not  be 
outlawed;  and  for  the  same  reason  a 
woman  who  contumaciously  refused  to 
appear  could  not  be  outlawed,  but  waa 
said  to  be  waiifed  (derelicta),  and  incurred 
the  same  penal  consequences  as  an  out- 
law. 

For  centuries  af^  the  Conquest  an 
outlaw  was  said  **  Gerere  caput  lupinum,*' 
and  might  be  lawfully  killed  by  any  one 
who  met  him.  Bracton,  who  wrote 
about  the  end  of  the  reign  of  Henry  IIL, 
declares  that  an  outlaw  **  might  be  killei 
by  all,  especially  if  he  defended  himself 
or  ran  away,  so  that  it  was  difficult  ta 
take  him;  but  that  when  once  takex^ 
his  life  and  death  were  in  the  king*i 
hands;  and  if  axiv  man  then  killed  him 
he  must  answer  for  it  as  in  the  case  d* 
any  other  homidde."  (Bracton,  lib.  ii;. 
cap.  13.)  That  this  practice  and  law 
prevailed  in  his  time  is  farther  proved  by 
another  passase  in  Bracton  (lib.  iii.  c 
14\  Fleta,  who  wrote  rather  later  thaa 
Bracton,  mentions  the  same  law,  and 
justifies  it  (Fleta,  lib.  i.  cap.  27.)  Loi^ 
Coke  (Co.  Lit.,  128  b,  where  he  refisrs 
to  the  *Year  Book,'  2  Aas^  pi.  3)  u>- 
pears  to  be  wrong  in  claiminff  for  the 
judges  in  the  reign  of  Edward  III.  the 
merit  of  abolishing  this  barbarous  prao- 
tice.  The  'Year  Book*  as  died,  and 
another  report  of  the  same  case  in  Fitr- 
herbert*s  '  Abridgement,'  titConme,  ua 
contain  no  such  resolution,  and  the  case 
from  which  it  is  obvious  that  Lord  Coke 
derived  the  above  statement,  is  dearlv 
an  authority  to  show  the  continuance  of 
the  old  practice;  indeed  so  late  as  the 
rdgn  of  Philip  and  Mary,  Stannforde,  in 
his  *  Pleas  of  the  Crown,'  mentioDS  tfaa 
above  case,  and  speaks  of  the  law  upon 
this  subject  as  doabtfuL  However* 
though  the  tedinical  quality  of  homicide 
BO  committed  may  have  been  queatioik- 
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able,  there  is  do  doabt  that  the  practice 
of  Idlling  oatlaws  like  wild  beasts  had 
ceased  long  before  Staunforde's  time. 

The  coDseqaenoes  of  outlawry  are  the 
forfeiture  of  {[oods  and  chattels  univer- 
sally. Where  it|takes  place  upon  a  prose- 
cution for  treason  or  felony,  it  amounts  to 
a  conviction  and  attainder  of  the  offence 
charged,  and  therefore  all  the  outlaw's 
real  property,  as  well  as  his  personalty, 
is  forfeited.  Where  it  takes  place  upon 
criminal  prosecutions  fbr  misdemeanors, 
or  upon  dvil  actions,  the  profits  only  of 
the  defendant's  hmds  are,  auring  his  life, 
forfeited  to  the  crown.  The  outlaw, 
havinff  neither  the  privilege  nor  protec- 
tion of  the  law,  is  incapable  of  mamtain* 
ing  any  action  real  or  personal ;  at  the 
common  law  he  could  not  be  a  juror,  as 
he  was  not  "  liber  et  legalis ;''  and  he  is 
expressly  excluded  from  acting  as  a  juror 
by  Stat  6  Geo.  IV.  c  50,  §  3. 

No  person  can  be  ouUawed  without 
snffident  notice  of  the  process  of  the 
court,  and  without  satisfiictorv  proof 
of  his  contumacy.  It  is  therefore 
required,  in  the  first  place,  that  in  all 
civil  cases,  and  in  all  indictments  fbr 
misdemeanors,  and  probably  also  for 
ielonies  not  capital,  three  consecutive 
writs  of  capias,  each  issuing  upon  the 
return  of  the  former  one,  should  be  di- 
rected to  the  sheriff  of  the  county  in 
which  the  proceeding  is  commenced. 
If  upon  all  these  writs  the  return  is  non 
est  mventns,  a  writ  of  exigent  or  exigi 
fadat  is  sued  out,  which  requires  the 
sheriff  to  cause  the  defendant  to  be  called 
or  exacted  in  five  successive  countj 
courts,  or  in  five  successive  hustings,  if 
in  London ;  and  if  he  renders  himself,  to 
take  him.  But  if  he  does  not  appear  at 
the  fifth  county  court  or  busting,  judg- 
ment of  outlawry  is  forthwith  pronounc^ 
ag^nst  him  b^  the  coroners^  who  are  the 
judges  for  this  purpose  in  the  county- 
court,  and  by  the  recorder  if  the  proceed- 
ings are  in  London  (Co.  Xitt,  2886; 
Dyer,  223  a,  317  a) ;  and  the  fiict  of  such 
judgment  having  been  given  is  returned 
by  the  sheriff  upon  the  exigent.  Upon 
this  return  a  writ  of  capias  utlegatum 
may  be  issued  into  any  county  to  arrest 
the  defendant,  and  other  process  follows 
against  his  property.    As  an  additional 


security  that  a  man  shall  not  be  out< 
lawed  without  notice  of  the  process  to 
which  he  is  required  to  appear,  the 
several  statutes  provide  that  a  writ  of 
proclamation  shall  issue  at  the  same  time 
with  the  exigent  into  the  county  where 
the  defendant  dwells,  commanding  the 
sheriff  to  make  three  proclamations  of 
him  in  notorious  places  in  the  county  a 
month  before  the  outiawry  shall  take 
place. 

The  only  difference  between  the  pro- 
ceedings in  outiawry  upon  an  indictment 
of  treason  or  capital  felony  and  those 
upon  civil  actions  and  prosecutions  for 
inferior  crimes,  is  that  one  capias  is  in 
the  former  case  sufficient  before  the  award 
of  the  exigent 

An  outlawry  may  be  reversed  by  writ 
of  error,  in  which  the  party  may  avail 
himself  of  errors  either  of  law  or  &ct ; 
and  the  slightest  mistake  in  any  part  of 
the  proceedings  will  av<ud  the  outUwiy. 
It  was  formerly  necessary  to  procure  a 
pardon  £rom  the  crown,  by  which  the 
outiaw  was  restored  to  his  law,  and  be- 
came to  all  intents  and  purposes  *^  inla« 
gatns."  In  modem  times  it  is  the  usual 
course  for  the  courts  to  reverse  out- 
lawries upon  motion,  without  obliging 
the  parties  to  sue  out  writs  of  error  or 
procure  pardons. 

OVERSEER,  an  officer  appointed  by 
justices  of  counties  (Ht  boroughs,  for  pa- 
rishes under  the  43  Eliz.  2,  and  for 
townships  under  the  13  &  14  Car.  II.  12. 
They  gannot  be  less  than  two  nor  more 
than  four  for  one  parish  or  township. 
Churchwardens  are  ex-officio  overseers  of 
the  poor,  but  an  appointment  of  a  church- 
waraen  as  overseer  to  act  in  both  capa- 
cities is  void.  The  duties  of  an  overseer 
and  of  an  assistant-overseer  are  identical, 
the  latter  being  a  paid  officer,  appointed 
under  the  59  Geo.  III.  12,  where,  on  ae- 
connt  of  the  amount  of  the  population, 
the  extent  of  the  parish,  or  other  diffi- 
culties, the  services  are  onerous  and 
troublesome.  Assistant  overseen  to  take 
the  duties  of  five  or  six  townships  are  also 

r  tinted  by  the  Commissioners  under 
Poor-Law  Act  Before  the  passing 
of  the  Poor-Law  Amendment  Act,  it  was 
the  business  of  an  overseer  as  well  to  ap- 
propriate and  distribute  as  to  make  out 
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and  collect  the  poor-ntes.  Wliere  no 
■elect  Testry  existed,  he  was  judge  of  the 
necenities  of  applicants  for  and  reoeiven 
of  narochial  relief^  an  appeal  in  case  of 
renisal  lying  before  magistrates  in  petty 
sessions.  We  will  now  describe  the  pre- 
sent duties  of  an  overseer  in  parishes  sub- 
jected to  the  operation  of  the  Pooi^Law 
Amendment  Act :  1,  Relating  to  the  ma- 
nagement  of  the  poor  and  to  the  board  of 
gnardians  of  the  district ;  2,  With  respect 
to  returning  lunatic  lists  (where  the 
township  for  which  he  acts  is  not  in 
union  under  the  Poor- Law  Act,  but  where 
it  is  in  union  the  clerk  of  the  Guardians 
by  the  5th  and  6th  Vic.  cap.  57,  sec  6,  is 
to  make  out  the  lunatic  lists),  and  jury 
lists ;  S,  With  reference  to  the  regutra- 
Cion  of  voters. 

1.  The  Poor-Law  Amendment  Act 
limited  the  authority  of  an  overseer  of  the 
poor,  by  transferring  to  a  board  of  guar- 
dians such  portion  of  his  duties  as  related 
to  ascertaining  fit  objects  for  parochial  re- 
lief the  amount  of  relief  to  be  given,  and 
the  manner  of  giving  it  With  such 
aervices  he  has  now  little  to  da  His  first 
bunness  on  entering  upon  his  office  is  to 
possess  himself  as  soon  as  he  is  able  of  the 
parish  books  and  documents,  including  all 
old  orders  of  bastardy  under  which  money 
is  payable ;  to  collect  outstanding  arrears, 
if  any ;  and  to  settle  the  balance  with  the 
outgoing  overseer.  He  will  probably  be 
soon  called  upon  to  levy  a  rate,  which 
must  be  made  by  a  majority  of  parish- 
officers.  On  refusal  by  any  party  to  pay 
the  rate  being  sworn  to  by  Uie  overseer, 
a  summons  will  be  granted  against  ^e 
de&ulter  by  a  magistrate.  An  appeal 
may  be  carried  by  the  rate-payer  to  the 
district  petty  sessions,  on  the  ground  of 
inequality,  unfidmess,  or  incorrectness,  if 
at  least  seven  days'  notice  be  given  to  the 
collector  or  overseer  under  the  hand  of 
the  party  appellant ;  or  to  the  quarter- 
sessions,  on  the  ground  that  the  property 
is  not  rateable.  It  is  then  the  duty  of  thie 
overseer  to  appear  before  the  justices  to 
support  the  validity  of  the  rate.  He  nrast 
collect  all  arrears  that  he  is  able  from'.the 
ikthers  of  bastard  children  under  the  old 
law,  and  keep  the  weekly  payments  Irom 
^*^em  currentty  paid  up.  In  cases  of  re- 
'  to  pay,  or  c^er  difficulties,  he  should 


apply  to  the  Board  of  Gnardians  for  advice 
bemre'taking  the  proceedings  justified  by 
law.  He  is  only  to  give  relief  to  the  poor 
**  in  any  case  of  sudden  or  urgent  neoea* 
sity  i*  and,  as  soon  as  he  is  able,  is  to  re- 
port to  the  relieving-officer  bis  having 
given  such  relief.  The  relief  may  not  be 
given  in  money,  but  only  in  articles  of  ab- 
solute necessity.  The  orders  of  the  Poor^ 
Law  Commissioners  further  set  forth,  that 
**•  If  any  overseer  shall  receive  an  order 
directing  relief  to  be  given  to  any  person 
(duly  certified,  under  the  hand  and  seal  of 
one  of  the  sisning  justices,  to  be  of  his 
own  knowledge  wholly  unable  to  woric), 
without  requiring  that  such  person  'shall 
reside  in  anjr  workhouse,  he  shall  forth- 
with transmit  the  same  to  the  relievin^- 
officer  of  his  township  or  place,  to  be  laid 
before  the  Board  of  Guardians  at  th«r 
next  meeting."  At  the  end  of  each 
quarter  the  overseer  will  receive  a  notiee 
from  the  auditor  of  the  union  or  district 
auditor  to  attend  him,  that  hb  accounts 
may  be  examined  and  audited,  and  the 
overseer's  duties  as  to  this  are  pointed  out 
in  the  33rd  section  of  the  7  &  8  Vic 
cap.  101.  At  these  times  he  should 
take  with  him  all  his  parish  books,  letters, 
and  papers,  to  any  of  whidi  reference 
mav  posably  be  made.  He  is  to  manage 
and  collect  the  rents  of  parish  property  ; 
and  at  the  end  of  the  Michaelmas  quarter 
he  should  make  out  a  "terrier  of  the 
lands  and  tenements,  and  an  inventory  of 
stock,  moneys,  p)ods,  and  effects  belong- 
ing to  such  pansh  or  place,  or  given  or 
applicable  in  aid  of  the  poor-rates  thereof." 
The  accounts  of  overseers  must  be  sub- 
mitted to  two  magistrates  for  their  exami- 
nation within  fourteen  days  after  the  2.^di 
of  March,  in  cases  where  district  audi- 
tors are  not  appointed,  but  where  that  has 
been  done  the  power  of  justices  to  audit 
is  taken  away  by  7  &  8  Vic  cap.  101,  sec 
37.  The  proceedings  for  the  eleetion  of 
a  guardian  or  gnardians  in  their  district 
are  now  conducted  by  the  clerk  to  the 
guardians,  and  he  must  attend  the  clerk 
and  render  assistance.  (See  the  15th  sec 
of7&8  Viccan.101.) 

By  the  7  &  8  Vic  cap.  101,  sec  7,  the 
overseer  is  not  to  interfere  as  to  applica- 
tions in  bastardy,  except  in  cases  A  the 
death  or  incapacity  of  the  mother. 
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2.  Ac  their  first  pett^-fiessioiis  after  the 
15th  of  Angost,  the  justices  of  the  dis- 
trict tssae  their  warrants  to  the  overseers 
to  return  lists  of  all  insane  persons 
chargeable  in  their  respective  parishes. 
It  is  the  duty  of  the  overseer  to  make 
this  return,  as  well  as,  in  the  case  of  any 
insane  person  becoming  chargeable,  to 
give  notice  within  seven  days  to  some 
magistrate  acting  for  that  division  of  the 
county,  bat  this  only  applies  to  parishes 
and  townships  which  are  not  in  union  un- 
der the  Poor-Law  Act  In  July  he  will 
receive  from  the  high  constable  of  the 
division  a  precept,  containing  full  infor- 
mation of  his  du^  respecting  the  return 
of  a  list  of  persons  liable  to  serve  on 
juries.  This  return  is  to  be  made  before 
the  Ist  of  September; 

3.  With  regard  to  registration,  his 
business  is  as  follows.  On  the  20th  of 
June  in  each  year,  he  will  affix  on  the 
church  door  a  notice,  directing  fresh 
claimants  for  votes  to  make  formal  claim 
in  writing  to  the  overseer  on  or  before 
the  20th  of  July.  His  next  step  is  to 
make  out  for  each  parish  an  alphabetical 
list  of  the  names  of  all  persons  already  in 
the  register,  together  with  those  of  all 
claimants.  This  list  must  be  completed 
by  the  last  day  of  July,  and  affixed  on 
the  church  or  chapel,  and,  if  there  be  no 
church  or  chapel,  in  some  conspicuous 
ritnation,  on  the  two  first  Sunday  in 
August.  He  must  give  copies  of  this  list 
for  a  reasonable  payment,  if  required. 
On  or  before  the  25&i  of  August,  objec- 
tions to  votes  may  be  received.  An  al- 
phabetical list  of  objections  is  to  be 
posted,  as  before,  on  the  two  Sundays 
next  preceding  the  15th  of  September. 
When  the  revising  barrister  holds  his 
court,  it  will  be  the  duty  of  the  overseer 
to  attend.  His  expenses  arising  from  his 
duties  connected  with  registration  are 
defrayed- from  the  poor-rate.  So  far 
witib  regard  to  registration  of  county 
voters.  Overseers  of  a  parish  situated 
in  a  borough,  by  the  last  day  of  July, 
without  any  claims  being  made,  must 
make  an  alphabetical  list  of  persons 
having  a  lOL  qualification  in  respect  of 
premises  situated  in  their  parish.  A 
similar  list  of  freemen  must  be  made 
where   fivemen   are  entitied   to  votes. 


These  lists  must  be  fixed  as  above. 
Claims  tnan  persons  omitted  and  objec- 
tions are  received  on  or  before  tiie  25th 
of  August,  and  lists  of  these  claims,  &c. 
are  to  be  posted  on  the  two  Sundays  next 
preceding  tiie  15th  of  September.  The 
forms  according  to  which  overseers  are 
to  fnme  their  notices  are  to  be  found  in 
the  acts  of  parliament  whence  their  obli- 
gations arise,  and  are  collected  in  a 
useful  pamphlet,  firom  which  this  article 
has  been  compiled,  entitied  *  The  Duties 
of  Overseers  of  the  Poor,  and  Assistant 
Overseers,'  by  George  Dudgeon,  formerly 
Clerk  to  the  Guardians  of  the  Settle 
Union. 
OWNERSHIP,  [Property.] 
OYER  AND  TERMINER.  These 
words  in  ancient  law  French  denote  a 
commission  which  establishes  a  court  of 
criminal  judicature,  the  distinguishing 
character  of  which  is  described  by  them. 
The  substance  of  the  commission,  or  writ, 
as  it  was  ancientiy  called,  is  an  authority 
ffiven  by  the  kin^  to  cerbun  persons  to 
near  am  determine  (oyer  et  terminer) 
certain  specified  ofienoes.  The  commis- 
sioners of  oyer  and  terminer  are  the  most 
comprehensive  of  the  several  commis- 
sions which  constitute  the  authority  of 
the  judges  of  assize  on  the  circuits.  On 
these  occasions  they  are  usually  directed 
to  the  lord  chancellor,  several  high  offi- 
cers of  state,  two  judges  of  the  courts  of 
Westminster,  the  king's  counsel,  the 
serjeants-at-law,  and  the  associates;  but 
(excepting  on  the  Northern  Circuit, 
where  all  the  commissioners  but  one  are 
of  tiie  quonm)  the  judges,  kind's  counsel, 
and  sei^eants  are  always  of  the  quorum, 
so  that  the  other  commissioners  cannot 
act  without  the  presence  of  one  of  them. 
Justices  of  oyer  and  terminer  at  the  as- 
sizes have,  by  the  terms  of  their  commis- 
sions, jurisdiction  to  in(|uire  into  the  truth 
of  all  treasons,  mispnsions  of  treason, 
felonies,  and  misdemeanors  committed 
within  the  several  counties  and  pUices 
which  constitute  their  circuits,  and  also 
to  hear  and  determine  the  same  on  certain 
days  and  at  certain  places  to  be  appointed 
by  themselves.  Besides  these  ordinary 
courts  of  oyer  and  terminer  at  the  assizes, 
spedal  commissions  of  oyer  and  terminer 
are  sometimes  issued  upon  urgent  occa- 
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rionSk  where  offenoei  of  a  dangerous  ten- 
dency have  been  oommiUed  in  particular 
diatncts,  and  where  the  public  p^use  and 
security  require  immediate  inquiry  and 
ponishment*  So  also  special  commissions 
Lave  been  sometimes  issued  where  from 
particalar  circumstances  the  incompe- 
tency of  the  ordinary  tribonals  would  oc- 
CMion  a  &ilnre  c^  justice.  A  remai^ble 
instuoe  of  this  kind  occurred  when  Mr. 
Donning,  afterwards  Lord  Ashburton, 
was  recorder  of  Bristol  and  sole  criminal 
judge  under  the  charters  of  the  city.  A 
forgery  of  Mr.  Dnnning's  name  to  a  bill 
of  ezdiaoge  haying  b^  committed  in 
Bristol,  he  properly  refbsed  to  try  a  case 
in  which  he  was  a  party  interested,  and 
it  wss  therefore  necessanr  to  issue  a 
special  commission  for  the  purpose  of 
hearing  and  determining  the  single  of- 
fence. Upon  roecial  commissioos  of  oyer 
and  terminer  the  course  of  the  proceed- 
ings is  nearly  the  same  as  upon  ordinary 
orgeneral 
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NERS.  [Descent.] 
PALACE  COURT.  [Courts.] 
PALATINE  COUNTIES.  Two  of 
the  English  counties,  Chester  and  Lan- 
caster, are  counties  psIatiDe.  The  county 
of  Pembroke,  in  Wales,  was  also  a 
county  palatine;  but  its  palatine  juris- 
diction was  taken  away  by  27  Henry 
VIII,  c  26.  The  archbishop  of  York, 
previously  to  the  reign  of  Elizabeth, 
claimed  to  be  a  count  palatine  within  his 
possessions  of  Hexham  and  Hexhamshire, 
in  Northumberland,  and  is  so  termed  in 
some  ancient  statutes;  but  by  the  stat 
14  Eliz.,  c.  13,  it  was  declared  that  this 
district  had  no  palatine  jurisdictioii  or 
privileges. 

Counts  palatine  were  of  foudal  origin ; 
and  a  reference  to  their  history  will 
clearly  explain  the  meaninc  of  the  title, 
and  also  many  of  the  inciaenti  of  these 
territorial  dignities  in  England.  Selden 
says  "  the  name  was  received  hei«  doubt- 
less out  of  the  use  of  Uie  empire  of 
France,  and  in  the  like  notions  as  it  had 
''at  use "  (^TUU$ of  Bommr,  part  2). 


In  the  court  of  the  andent  kings  of 
France,  before  the  time  of  Charlemagne, 
there  was  a  high  judicial  officer,  called 
Comes  Palatii,  a  kind  of  master  of  the 
household,  whose  functioDS  nearly  re- 
sembled those  of  the  Pnefectus  Pnotorio 
in  the  Roman  empire.  This  oiBcer  had 
supreme  judicial  authority  in  all  causes 
that  came  to  the  king's  immediate  audi- 
ence. (Selden's  TUle$  of  Hommr,  part  ii^ 
chap  33.)  When  the  seat  of  empire  was 
transferred  to  France,  this  title  toad  office 
still  continued,  but  the  nomiiial  dignity 
as  well  as  a  degree  of  jurisdiction  and 
power  analogous  to  those  of  the  ancient 
nmctionary  were  also  given  to  a  different 
clan  of  persons.  When  the  king  chose 
to  confer  a  peculiar  mark  of  distinction 
upon  the  holder  of  a  certain  fief  or  pro- 
vmce,  he  ezpressW  granted  to  him  the 
right  to  exercise  the  same  rank,  power, 
and  jurisdiction  within  his  fief  or  pro- 
vince as  the  comes  palatii  exercised  in 
the  palace.  Hence  he  also  obtained  the 
name  of  Comes  Palatii  or  Palatinus,  and 
by  virtue  of  this  grant  he  enjoyed  within 
his  territory  a  supreme  junsdictioD,  by 
w)iich  he  was  distinguished  fh>m  tbie 
ordinary  comes,  who  had  only  an  inferior 
and  dependent  authority  within  hie  dis- 
trict or  county.  This  was  the  origin  of 
the  distinction  between  the  Pfidsgraf  and 
the  Graf  in  Germany,  and  between  the 
count  palatine  and  the  ordinary  oonnt  or 
earl  in  England.  Selden  says  that  he 
had  not  observed  the  word  ** palatine" 
thus  used  in  England  until  about  the 
reign  of  Henry  II. 

The  counts  palatine  in  England  had 
jura  regalia  witW  their  counties,  subject 
only  to  the  king's  general  superiority  as 
suzerain ;  or,  as  Bracton  expresses  it  (lib. 
iii.,  capu  8),  **  regalem  habent  potestatem 
in  omnibus,  salvo  dominio  Domino  Regi 
sicut  priucipi."  They  had  each  a  Chan- 
cery and  Court  of  Cmnmon  Pleas ;  they 
appointed  their  judges  and  magistrates 
and  law  officers ;  they  pardoned  treasoo8» 
murders,  and  felonies;  all  writs  and 
judicial  proceedings  issued  and  were 
carried  on  in  their  names;  and  the 
king's  writi  were  of  no  force  within  the 
counties  palatine.  Many  of  these  powers, 
such  as  the  appointoMDt  of  judges  and 
magistrates,  and  the  privilege  of  pardon- 
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ing,  were  abolished  by  27  Henry  VIII., 
Cft^  24,  which  also  proyided  that  all 
writs  and  process  in  coanties  palatine 
shoold  ftoxn  that  time  bear  ihe  king's 
name.  The  statute  however  expressly 
stipnhites  that  writs  shall  be  always  wit- 
nessed in  the  name  of  the  count  palatine. 

The  county  of  Chester  is  a  county 
palatine  by  prescription,  being  commonly 
supposed  to  have  been  first  men  with 
regal  jurisdiction  by  William  I.  to  Hugh 
d'Ayranches.  (Selden's  Titles  cf  Honour, 
part  it)  It  was  annexed  to  the  crown, 
by  letters  patent,  in  the  reign  of  Henry 
III.,  and  since  that  time  it  has  always 
ffiyen  the  title  of  Earl  of  Chester  to  the 
lung's  eldest  son,  and  is  preserved  in  the 
crown  as  a  county  palatine  when  there  is 
no  Prince  of  Wales. 

The  county  of  Lancaster  appears  to 
have  been  first  made  a  county  palatme 
by  Edward  III.,  who  in  the  twenty-fifth 
year  of  his  rei^,  in  his  patent  of  creation 
of  Henry  the  first  duke,  granted  him  the 
dignity  of  a  count  palatine,  and  after- 
wards, in  the  fiftieth  year  of  his  reign, 
granted  the  same  dignity  by  letters  patent 
to  his  son-  John,  Duke  of  Lancaster. 
Henr^  IV.  was  Duke  of  Lancaster  by 
inhentance  fVom  his  fkther  John  of 
Gaunt,  at  the  time  of  his  usurpation,  but 
he  avoided  the  union  of  the  auchy  with 
the  crown  by  procuring  an  act  of  parlia- 
ment, which  aeclared  that  the  duchy  of 
Lancaster  should  remain  with  him  and 
his  heirs  for  ever,  in  the  same  manner  as 
if  he  had  never  been  king  of  England. 
Upon  the  attainder  of  nis  grandson 
Henry  VI.,  soon  after  the  accession  of 
Edward  IV.,  the  duchy  became  forfeited 
to  the  crown,  and  an  act  of  parliament 
passed  to  incorporate  the  county  palatine 
with  the  duchy  of  Lancaster,  and  to  vest 
the  whole  in  Edward  IV.  and  his  heirs, 
for  ever.  Another  act  of  parliament 
passed  in  the  reign  of  Henry  VII.,  con- 
firming the  duchy  to  the  king  and  his 
heirs  for  ever ;  and  from  that  time  it  has 
continually  been  united  to  the  crown. 

Durham  is  a  county  palatine  by^pre* 
Bcription;  but  it  is  probable  that  the 
palatine  jurisdiction  did  not  exist  long,  if 
at  all,  before  the  Norman  Conquest 
(Snrtees's  Histoiy  of  Durham,  Introd., 
p.  15.)    **  There  is  colour  to  think,"  says 


Selden  (TOfea  cf  Honour,  nart  ii.,  c.  8), 
««that  the  palatine  jui^mction  be^n 
then  in  Bisnop  Walcher,  whom  King 
William  I.  made  both  episcopus  and  dux 
provincioe,  that  he  might  fhenare  rebel* 
lionem  gentis  gladio,  et  reformare  mores 
eloquio,  as  William  of  Malmesbury  says." 
Durham  continued  as  a  county  palatine 
in  the  hands  of  a  subject  till  the  year 
1836,  the  bishop  having  been  prince 
palatine,  and  possessing  jura  regalia  till 
that  time.  By  the  stat  6  &  7  Will.  IV., 
c.  19,  the  palatine  jurisdiction  was  sepa* 
rated  fh)m  the  bishopric  and  transferred 
to  William  IV.,  and  vested  in  him  and 
his  successors  as  a  fhmchise  separate 
from  the  crown,  together  with  all  for- 
feitures, mines,  and  jura  regalia.  The 
jurisdiction  of  the  courts  was  expressly 
excepted  from  the  operation  of  the  act 
PANDECT.    [Justinian's  Lbgisla- 

TION.l 

PANEL.  This  term  denotes  a  small 
schedule  of  paper  or  parchment  contain- 
ing the  names  of  jurors  returned  by  the 
sheriff  or  other  ministerial  officer  for  the 
trial  of  issues  in  courts  of  common  law. 
The  enrolment  of  the  names  upon  this 
schedule  is  called  impanelling  a  jury ;  the 
miuisterial  officer  is  also  said  to  arraif  the 
names  in  the  panel.  The  etymology  of 
the  term  isdoubtftil:  Sir  Edward  Coke 
says,  "Panel  is  an  English  word,  and 
signifieth  a  little  part,  for  a  pane  is  a 
part,  and  a  panel  is  a  little  part.'  (Co. 
Litt,  158  b.)  Spelman  derives  the  word 
from  pagelta,  a  little  page,  supposing  the 
^  to  be  changed  to  n.  (Spebnan's  Gioss^ 
tit  *Panella').  Both  these  etymologies 
seem  to  be  incorrect  In  the  old  book 
called  *  Les  Termes  de  la  Ley,'  panel  is 
said  to  come  from  the  French  word 
panne,  a  skin ;  whence  in  barbarous  Latin 
might  come  panellus  or  panella,  signify- 
ing a  littie  skin  of  parchment  This 
would  denote  the  jury  panel  pretty  accu- 
rately, and  the  history  of  its  appearance 
as  an  expression  in  English  procedure  is 
consistent  with  its  derivation  from  the 
French. 

In  the  earliest  records  of  the  forms  of 
jury-process,  as  given  by  Glanville,  it  ap- 
pears that  the  sheriff  was  commanded  by 
the  writs  in  certain  real  actions  to  cause 
to  be  imbreviated  (imbreviari  fiicere)  the 
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names  of  the  jurors  by  whom  the  Und  in 
aaestion  wu  viewed.  But  at  this  time 
the  word  panel  nerer  occnre,  nor  is  it 
used  by  Bracton,  Fieta,  or  Britton,  nor  in 
any  statute  earlier  than  30  Edw.  III.  e. 
6.  (1349),  which  forbids  sheri£Eli  from 
putting  suspected  persons  in  armfM  of 
paneU,  This  was  nrecisely  the  period  at 
which  the  French  language  began  to  be 
fully  introduced  into  our  law  proceedings. 
( Luder's  *  Tract  on  the  Use  of  the  French 
Language  in  our  Ancient  Laws.')  This 
ooincid^oe  renders  it  not  improbable 
that  the  word  panel,  ih>m  panelle  and 
panne,  may  have  been  introduced  with 
many  other  French  terms  about  this 
period. 

In  Scotch  criminal  law,  the  accused, 
who  is  called  a  defender  till  his  appear- 
ance to  answer  a  charge,  Is  afterwards 
styled  the  pannel.  The  etymology  of 
this  word  also  is  doubtful.  (Jameson's 
Dictionary.)  But  it  is  possible  that  it 
may  have  the  same  origin  as  our  E2ng1ish 
.  word,  as  in  Scotch  proceedings  a  prisoner 
is  sometimes  said  to  be  eniered  in  ponnel 
to  stand  trial.  (Amot's  Criminal  Trials^ 
p.  12.) 

PAPIST.  [Law,  Crdiimal,  p.  217, 
&c;  Parent;  Roman  Catholics.] 

PAR  OF  EXCHANGE.  [Ex- 
cbamoe.  Bill  of,  p.  867.] 

PARDON.  According  to  the  laws  of 
most  countries,  a  power  of  pardoning, 
or  remitting  the  penal  consequences  of 
a  conviction  for  crimes,  is  vested  in 
some  person.  The  utility  of  such  a 
power  has  been  doubted,  upon  the  ground 
that  it  supposes  an  imperfect  system  of 
criminal  law,  and  that  every  instance  of 
its  exercise  is  the  proclamation  of  an 
error  either  in  the  law  itself  or  in  the  ad- 
ministration of  justice.  (Beccaria,  chap. 
46.)  There  is  no  doubt  that  the  nearer 
a  penal  system  approaches  to  perfection, 
the  fewer  will  be  the  occasions  for  resort- 
ing to  extraordinary  remissions  of  the 
executions  of  the  law;  but  considering 
the  numerous  causes  of  erroneoos  deci- 
sion, arising  not  only  from  the  imperfec- 
tion of  laws  themselves,  but  fh>m  the  infi- 
nite sources  of  error  in  the  instruments 
and  means  by  which  they  are  adminis- 
tered, it  seems  to  be  desirable  that  some 
-■Mnrer  should  exist  which  may  by  timely 


interference  correct  error  in  cases  where 
it  cannot  be  corrected  by  any  appellate 
tribunal.  At  the  same  time  it  is  evi- 
dent that  such  a  power  should  be  circum- 
scribed and  defined,  as  for  as  its  nature 
will  admit,  and  exercised  with  the  utmost 
caution.  By  the  law  of  England,  besides 
pardons  by  act  of  parliament,  the  power 
of  granting  pardons  for  crimes  is  exclu- 
sively vested  in  the  king  as  a  branch  of 
his  prerogative. 

Formerly,  Counts  Palatine,  Lords 
Marchers,  and  others  who  claimed  Jura 
reyalia  by  virtue  of  ancient  grants  from 
the  crown,  assumed  the  authority  to  par^ 
don  crimes ;  but  by  the  stat  27  Henry 
VI IT.,  c.  24,  this  power  was  entirely 
abolished,  and  the  sole  right  of  remitting 
the  sentence  of  the  laws  was  permanently 
vested  in  the  king.  The  power  of  par- 
doning is  applicable  in  all  cases  in  which 
the  crown  is  either  concerned  in  interest 
or  prosecutes  for  the  public.  The  only 
exception  to  this  rule  is  contained  in  the 
Habeas  Corpus  Act  (31  Car.  II.,  c  2,  s. 
12),  by  which  persons  convicted  of  sign- 
ing commitments  of  British  subjects  to 
foreign  prisons  are  declared  to  incur  the 
penalties  of  a  prtrmunire  and  to  be  "  in* 
cap:ible  of  any  pardon  from  the  crown.*' 

The  crown  has  however  no  power  to 
pardon  any  offence  in  the  prosecution  of 
which  a  subject  has  a  legal  interest,  a 
doctrine  laid  down  by  Bracton  (lib.  iii  , 
p.  132).  Thus  in  appeals  of  death,  rob- 
bery, or  rape,  the  king  could  not  pardon 
the  defendant,  "because,"  says  Sir  Eid- 
ward  Coke,  **  it  is  the  suit  of  the  party  to 
have  revenge  by  death"  (3  Inet.,  23 T). 
Upon  the  same  principle, where  an  attaint 
was  brought  against  a  jury  who  had  de- 
livered a  false  verdict,  and  the  party  in 
whose  fovour  it  had  been  given  was 
joined  in  the  attaint,  Uie  king  might  par- 
don the  jarv,  if  convicted,  because  they 
were  merely  subject  to  an  exemplary 
punishment ;  but  he  could  not  pardon  the 
party f  because  he  was  liable  to  make  re- 
stitution to  the  plaintiff  who  prosecated 
the  attaint  So  also  in  indictments  for 
common  nuisances,  where  the  public  a»e 
interested  as  individuals  or  particular 
classes,  or  informations  upon  penal  sta- 
tutes, where  the  penalty  or  any  part  of  it 
goes  to  the  informer,  or  the  party  griered. 
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the  crown  cannot  pardon  the  offender. 
Formerly,  the  crown  appears  to  have  ex- 
ercised without  restriction  the  power  of 
pardoning  offenders  impeached  hy  the 
Commons  in  parliament  (Blackstone's 
Com,,  vol.  iv.,  p.  400 — Christian's  Note) ; 
but  the  lawfulness  of  the  exercise  of  this 
ix)wer  during  the  proceedings  was  ques- 
tioned by  the  House  of  Commons  on  the 
impeachment  of  the  Eu*!  of  Danby  in 
the  reign  of  Charles  II.  (Howell's  State 
THals,  vol.  ii.,  p.  724) ;  and  by  the  Act 
of  SetUement,  12  &  13  William  III.,  c.  2, 
it  was  enacted  <*  that  no  pardon  under  the 
great  seal  of  England  shall  be  pleadable 
to  an  impeachment  by  the  Commons  in 
Parliament"  This  statute  however  does 
not  affect  the  power  of  the  crown  to  par- 
don the  offender  after  he  has  been  found 
guilty  upon  the  impeadunent,  and  the 
proceedings  are  determined. 

An  eSectmH  pardon  fix)m  the  crown 
most  apply  in  express  terms  to  the  par- 
ticular <^enoes  intended  to  be  pardoned ; 
and  there  must  be  no  reasonable  intend- 
ment, supplied  by  the  recital  in  the  par- 
don or  otherwise,  that  the  crown  was  de- 
ceived or  misled  as  to  any  of  the  circum- 
stances on  which  the  grant  was  founded. 
Nor  can  any  grant  of  a  commission  or 
protection  by  the  king  amount  by  im- 
plication to  a  pardon  of  any  offence  pre- 
Tionsly  committed. 

A  pardon  may  be  either  absolute  or 
subject  to  any  condition  which  the  crown 
may  think  proper  to  annex  to  it ;  and  in 
the  latter  case,  the  validity  of  the  pardon 
will  depend  u|&)n  the  penormance  of  the 
condition.  Until  the  recent  improve- 
ments in  the  criminal  law  of  England,  al- 
most all  felonies  were  nominally  capital ; 
and  in  the  numerous  cases  where  it  was 
not  intended  that  the  sentence  of  death 
should  be  executed,  the  criminal  obtained 
a  pardon  upon  condition  of  his  submitting 
to  transportation  or  some  other  punish- 
ment At  the  present  day,  where  the 
crown  interferes  to  mitigate  or  commute 
a  sentence,  the  mode  by  which  it  is  ef- 
fected is  by  granting  a  conditional  par^ 
don. 

It  was  formerly  necessary  that  every 
valid  pardon  from  the  crown  should  be 
uuder  the  great  seal ;  but  by  the  stat  7 
&  8  Geo.  iV.,  c  28,  s.  13,  it  is  dedaxed 


and  enacted  "  that  where  the  king's  ma- 
jesty shall  be  pleased  to  extend  his  royal 
mercy  to  any  offender  convicted  of  any 
felony,  punishable  with  death  or  other- 
wise, and  by  warrant  under  his  royal 
sign  manual,  countersigned  by  one  of  his 
principd  secretaries  of  state,  shall  grant 
to  such  offender  either  a  free  or  condi- 
tional pardon,  the  discharge  of  such  of- 
fender m  the  case  of  a  free  pardon,  and 
the  performance  of  the  condition  in  ihe 
case  of  a  conditional  pardon,  shall  have 
the  effect  of  a  pardon  under  the  great 
seal." 
The  effect  of  a  pardon  is  not  merely  to 

Srevent  the  infliction  of  the  punishment 
enounced  by  the  sentence  upon  the  of- 
fender, but  to  give  him  a  new  capacity, 
credit,  and  character.  A  man  attainted 
of  felony  can  neither  bring  an  action  for 
damages  nor  be  a  witness  or  a  juror  in 
any  legal  proceeding ;  but  upon  receiving 
a  pardon,  all  these  legal  disabilities  are 
removed-  In  this  respect  a  pardon  by 
the  law  of  England  differs  from  the  abo- 
Utio  of  the  Roman  law,  to  which  in  other 
points  it  bears  a  near  resemblance.  Ac- 
cording to  the  latter,  **  Indulgentia,  quos 
liberat,  notat;  nee  infiuniam  criminis 
toUit,  sed  pcene  gratiam  facit"  {Cod^ 
lib.  ix.,  tit  43.)  By  the  English  law  a 
distinction  is  made  as  to  the  effect  of  a 
pardon  where  the  incapacity  is  part  of  the 
legal  senteno^  and  not  merely  a  conse- 
quence of  attainder,  as  in  the  case  of  per- 
jury under  the  statute  5  Elizabeth,  c.  9 ; 
where  the  incapacity  or  infamy  is  part  of 
a  statutory  sentence,  a  pardon  from  the 
crown  has  been  held  not  to  restore  the 
party,  and  in  such  a  case  nothing  less 
than  an  act  of  parliament  will  have  that 
effect  (Chittps  Criminal  Law,  vol.  i. 
p.  776.)  Some  doubt  has  been  expresed, 
and  the  point  has  not  yet  received  a  ju- 
dicial aetermination,  whether  a  royal 
pardon  will  fiilly  restore  a  person  con- 
victed of  a  crime,  such  as  perjury,  which 
is  considered  infiunous  at  the  common 
law.  This  subject  is  elaborately  dis- 
cussed, and  all  tiie  authorities  carefully 
exaipined,  in  Mr.  Hargrave's  '  Argument 
on  the  Effect  of  tiie  King's  Pardon  of 
Peijury.'  (Hargrave's  Juridical  Argu- 
ments,  vol.  ii.,  p.  221 ;  Law,  Criminal, 
p.  223,  228.) 
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PARENT  AND  CHILD.  ThU  to- 
la&n  arises  only  from  a  legal  marriage. 
The  relation  between  parents  and  their 
iUegitimate  children  is  considered  in  the 
article  Bastabd. 

Parents  are  bound  to  maintain  their 
legitimate  children  who  are  unable  to 
maintain  themselves  owing  to  in&ncy  or 
inability  to  work.  This  obligation  ex- 
tends to  father  and  mother,  grandfather 
and  grandmother,  if  they  are  able  to  per- 
ibrm  it.  (43  Eliz.  c  2.)  But  such  persons 
are  only  bound  to  furnish  the  children 
with  the  necessaries  of  life ;  and  the  pe- 
nalty incurred  in  case  of  refusal  is  only 
90«.  per  month.  A  husband  is  now  (4  & 
5  Wm.  IV.  c  76*^  liable  to  maintain  the 
children  of  his  wire,  bom  before  marriage, 
whether  thev  are  legitimate  or  not,  until 
they  are  of  the  age  of  sixteen,  or  until  the 
death  of  his  wife.  If  a  parent  deserts  his 
children,  the  churchwardens  and  over- 
seers may  seise  his  goods  and  chattels, 
and  receive  his  rente,  to  the  amount  men- 
tioned in  the  justices'  warrant,  which 
must  be  obtained  before  such  seizure  is 
made. 

If  a  Popish  parent  refiise  to  allow  hia 
Protestant  child  a  suitable  maintenance, 
witii  the  view  of  compelling  him  to  come 
over  to  the  Roman  Catholic  religion,  the 
lord  chancellor  is  empowered  to  order 
the  parent  to  mnke  a  proper  allowance. 
(11  &  12  Wm.  in.  c  7.)  There  are 
acts  witii  similar  proviaons  which  apply 
to  Scotland  and  Ireland.  And  if  Jewish 
parents  refuse  to  allow  their  Protestant 
children  a  maintenance  suitable  to  the 
parent's  fbrtune  and  the  age  and  educap 
tion  of  the  children,  the  lord  chancellor, 
on  complaint  being  made,  may  make  such 
order  as  he  shall  Siink  pro^r.  (1  Anne, 
8t  i.  c  30.)  The  Commissioners  on  the 
Criminal  Law  recommend  the  repeal  of 
the  acts  touching  compulsory  mainte- 
nance in  the  cases  above  mentioned. 
They  observe  that  these  laws  «  appear  to 
be  objectionable  as  interfering  with  the 
rights  of  property,  as  being  very  liable  to 
abuse  on  the  part  of  young  persons,  and 
as  calculated  to  create  dissension  in  &- 
milies."  ('  Report  on  Penalties  and  Dis- 
abilities in  regard  to  Religious  Opinions.') 
The  law  does  not  make  afiy  provision  in 
"^e  case  of  a  child  who  has  become  a  con- 


vert fttHn  Protestantism  or  has  renounced 
Christianity. 

Parents  aro  not  bound  to  make  any 
provision  for  their  children  after  their 
death.  Every  man,  and  eveiy  woman 
who  is  capable  of  disposing  or  her  prn- 
perty  by  will,  may  dispose  of  it  as  they 
please;  a  freeman  of  London  is  under 
some  limitations  as  to  the  power  of  dis- 
posing of  his  personality  by  will,  which 
limitations  are  in  &vour  of^  his  wife  and 
children.  [Wife.]  A  parent  and  child 
may  aid  each  other  in  a  law-suit  by  pay- 
ing fees,  without  being  guilty  of  main- 
tenance, if  they  have  no  expectation  of 
repayment 

Parents  are  not  legally  bound  to  give 
any  education  to  their  children,  nor  an* 
they  under  any  restrictions  as  to  the 
kind  of  education  which  they  may  give. 
Certain  penalties  were  imposed  by  statute 
(1  Jac  I.  c.  4 ;  3  Jac.  I.  c.  5)  on  a  person 
who  sent  a  child  under  his  government 
beyond  seas,  either  to  prevent  his  good 
education  in  Elngland  or  for  the  purpose 
of  placing  him  in  a  Popish  college  or 
being  instructed  in  the  n>pish  religion  ; 
and  rorther  penalties  and  disabilities  were 
imposed  both  on  the  person  sending  and 
the  person  sent,  by  tne  3  Car.  I.  c.  2. 
These  penal  and  disabling  statutes  are 
made  or  non-effect  by  the  31  Geo.  III.  c. 
32,  in  &vour  of  any  Roman  Catholic  n  ho 
took  the  oath  therein  prescribed;  and 
probably  these  statutes  may  be  considered 
as  repealed. 

The  power  of  a  parentgover  his  child- 
ren continues  until  the  age  of  twenty-one, 
at  which  age  they  become  emancipated ; 
and  if  a  parent  die,  leaving  a  child  under 
age,  he  may  appoint  a  guuu^ian  to  snch 
child  till  the  age  of  twen^-one,  by  a  will 
executed  pursuant  to  1  Vict  c  26.  A  mo- 
ther has  no  power  over  her  children.  A 
person  under  age,  except  a  widower  or 
widow,  cannot  marry  without  the  Other's 
consent  or  such  consent  as  is  required  by 
the  Marriage  Act  [Mabrlage,  p.  332.] 
A  child  under  age  may  aoquire  pro- 
perty by  gift ;  and  if  a  fiuher  is  the  trus- 
tee of  his  child's  estate,  he  must  account 
to  the  child  when  he  comes  of  age,  like 
any  other  trustee.  So  long  as  a  child  who 
is  under  age  lives  with  and  is  supported 
by  the  fiither,  the  fkther  is  entided  to  re- 
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oeWe  the  reward  of  the  child's  laboar. 
When  a  child  has  a  fortane  of  his  owd, 
and  the  &ther  is  not  able  to  maiDtain  him 
suitably  to  sach  fortune,  a  court  of  equity 
will  allow  the  fkther  a  competent  sum  for 
maintenance  out  of  the  child's  estate ;  but 
a  &ther  is  not  entitled  to  any  such  allow- 
ance in  respect  of  costs  incurred  by  him 
for  his  child's  maintenance  before  he  ob- 
tains such  order  of  court  for  mainte- 
nance. 

A  parent  may  maintain  an  action  for 
the  seduction  of  a  daughter  on  the  ground 
of  loss  of  her  services,  if  there  is  evidence 
of  her  acting  in  the  capacity  of  servant, 
or  living  with  the  parent  in  such  a  man- 
ner that  the  parent  had  a  right  to  her 
services.  This  action  has  l^n  main- 
tained by  a  father  in  the  case  of  his 
daughter,  a  married  woman  above  age, 
liTiug  separate  from  her  husband,  and 
with  the  fiither ;  and  by  an  aunt  for  the 
seduction  of  a  niece  living  with  her,  to 
whom  she  stood  in  the  relation  of  parent 
The  foundation  of  the  right  to  maintain 
such  an  action  is  the  loss  of  the  services 
to  which  the  parent  is  entitied.  In  al- 
lowing such  an  action  therefore  in  the 
case  of  a  child  above  age  or  a  married 
woman,  the  courts  have  departed  from 
the  legal  principle  which  is  the  founda- 
tion of  the  right  of  action. 

A  fiither  is  legally  entitied  to  the  care 
and  custody  of  ms  children,  but  he  may 
be  deprived  of  the  care  of  them  by  the 
Court  of  Chancery,  if  his  conduct  is  such 
as,  in  the  opiniq|i  of  the  court,  endangers 
the  morals  of  the  children.  Perc^  Bysshe 
Shelley  was,  among  other  things,  re- 
strained by  an  order  of  the  Court  of 
Chancery  from  taking  possession  of  the 
persons  of  his  infant  children,  on  the 
p;round  of  his  professinff  irreligious  and 
immoral  principles,  and  actmg  on  them. 
W.  P.  T.  L.  WeUesley  was  also  restrained 
by  a  like  order  ttom  removing  his  child- 
ren from  the  care  and  caatody  of  their 
aunts,  on  the  ground  of  his  immoral  con- 
duct, and  directions  were  given  by  the 
court  for  the  custody  and  education  of  the 
children.  But,  except  in  such  cases  as 
these,  the  children  cannot  be  taken  from 
the  care  of  the  father  and  given  into  the 
custody  of  the  mother  or  any  other  per- 
son. 

VOL.  II. 


Under  a  recent  act  (2  &  3  Vict  c.  54) 
a  mother  who  is  living  aptirt  from  her 
husband  may  obtain  by  petition  an  order 
from  a  court  of  equity  for  access  to  her 
child  which  is  in  the  sole  custody  of  the 
father,  or  of  any  person  by  his  authority, 
or  of  any  guardian  after  the  death  of  the 
fiither,  subject  to  such  regulations  as  the 
jadge  may  think  convenient  and  just; 
and  if  such  child  shall  be  within  the  age 
of  seven  years,  the  iudge  may  order  the 
child  to  be  delivered  into  the  custody  of 
the  mother  until  the  child  attains  the  age 
of  seven  years,  subject  to  such  regulations 
as  aforesaid.  But  no  mother  is  to  have 
the  benefit  of  the  act  against  whom  adul- 
tery has  been  established  by  judgment  in 
an  action  at  law,  or  by  the  sentence  of  an 
ecclesiastical  court 

The  relations  between  parent  and  child 
which  are  not  founded  upon  the  parental 
power,  but  arise  in  respect  of  gifts  by  the 
parent  to  the  child  on  marriage  or  any 
other  occasion,  and  in  respect  of  pur- 
chases by  the  parent  in  tiie  name  of  the 
child,  belong  to  various  heads  or  tities  of 
the  Uiw  of  property,  inasmuch  as  the 
rights  and  claims  of  other  persons  besides 
parent  and  child  are  involved  in  such 
cases. 

A  child  who  is  under  the  parental 
power  owes  obedience  to  his  parent, 
which  the  parent  may  enforce  by  ids  su- 
perior strength,  provided  he  uses  it  with 
moderation.  He  may  beat  his  child  and 
restrain  his  liberty,  but  not  in  such  a  way 
as  to  injure  his  health.  A  child  is  legally 
bound  to  maintain  his  indigent  father 
and  grandfather,  mother  and  grandmo- 
ther, if  he  is  able ;  the  penalty  in  case 
of  refusal  is  20«.  per  month. 

The  Parental  Power  (patria  potestas) 
among  the  Romans  was  a  peculiar  feature 
in  their  institutions.  It  was  founded  on 
a  legal  marriage,  or  on  a  legal  adoption ; 
the  children  of  such  marriage  and  such 
adopted  children  were  in  the  power  of 
the  father;  the  mother  had  no  power 
over  the  children.  It  followed  from  iliC 
principle  of  the  patria  potestas,  which  in- 
volved a  right  of  property,  that  the  child- 
ren of  a  son,  who  was  not  emancipated, 
were  also  in  the  power  of  their  grandfather. 
By  the  death  or  the  grandfather  the  son 
became  svi  juriSf  and  his  children  and 
2o 
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mndchildren,  if  any,  fell  into  hit  power. 
The  pfttzia  poteitas  wm  alto  dJMolTed  by 
EmaDcipadoo.    Originally  the   fiither*! 

Ewer  was  abtolote  over  the  child,  who 
d  no  independent  political  eziitenoe,  at 
leaat  as  a  member  of  his  Other's  fiuniiy. 
He  was  a  Roman  eitisen,  bat  at  home  he 
was  subject  to  the  domestic  tribnnaL 
The  notion  of  a  Roman  Family  (familia) 
is  that  of  a  Unity,  which  unity  among  all 
the  members  of  the  family  is  a  conse- 
qoenoe  of  the  paternal  power.  Within 
toe  family  the  &ther  had  originally  a 
power  of  life  and  death,  and  <»ald  sell 
the  son  as  a  res  mancipi,  by  way  of 
punishment  The  fkther  also  originally 
possessed  the  jns  nozae  dandi  with  respect 
to  his  son  as  well  as  a  slave,  a  power 
which  was  a  conieqnenoe  of  the  principle 
of  the  father  being  answerable  for  the 
delicts  of  his  son,  and  oontinaed  so  long 
as  that  prindple  was  in  full  yigour.  The 
son  who  wsf  m  the  power  of  his  fkther 
could  acquire  no  property  for  himself; 
all  his  acquisitions,  like  those  of  a  slaye, 
belonged  to  his  &ther ;  but  at  the  death 
of  the  father  they  might  become  his  own 
proper^,  a  circumstance  which  distin- 
guished the  acquisitions  of  a  boo  from 
tiiose  of  a  slave.  Also^  such  a  son  could 
not  make  a  testament,  nor  could  there  be 
any  in  jun  ceano  made  to  him.  The 
father  could  marry  his  children,  diyoroe 
them,  give  them  in  adoption,  and  eman- 
dpate  them  at  pleasure.  The  effect  of 
emancipation  was  that  the  son  ceased 
to  belong  to  his  father's  family;  and 
this  principle  had  many  important  legal 
consequences. 

The  strict  notion  of  the  patria  potestas 
lies  at  the  foundation  of  the  Roman 
polity.  Like  other  institutions  however, 
which  in  the  early  history  of  a  state  form 
its  essential  elements,  the  strict  character 
of  the  patria  potestas  became  gradually 
relaxed  and  greatly  changed.  The  his- 
tory of  such  changes  is  a  part  of  the  his- 
twiv  of  Rome. 

The  patria  potestas  might  be  dissolved 
in  other  ways  besides  those  mentioned. 
If  a  fiitfaer  or  son  lost  his  citisenship,  the 
relation  between  them  ceased,  for  this  re- 
lationship could  only  exist  between  Ro- 
man citizens.  If  fiither  or  son  was  made 
<«  prisoner  by  an  enemy,  the  relation  was 


in  abeyance  (in  suspense),  but  was  not 
extinct  If  the  son  attained  certain  high 
oflioes  in  the  state,  either  dril  or  religi- 
ous, the  patria  potestas  was  therenpou 
dissolved. 

Gains,  L  55,  97,  127,  ftc;  Msresoll, 
Lekrbmch  der  InMiL  de*  RSm.  Rechit^ 
1839 ;  Sarigny,  SywUm  de$  heMtigen  Rdm, 
RechU,  1840 ;  Rocking,  InditntiomM,  i. 
224,  &c) 

PARISH.    This  word  is  probably  de- 
rived into  the  English  lansna^  from 
the  French  parcuae^  and  the  Latm  paro^ 
dda  or  naroecitk,  and  ultimately  f^m 
the  Greek  paroikia  {wapoucia).    At  the 
present  day  it  denotes  a  circumscribed 
territory,  varying  in  extent  and  popula- 
tion, but  annexed  to  a  nngle  church, 
whose  incumbent  or  minister  is  entitled 
by  law  to  the  tithes  and  spiritual  offer- 
ings within  the  territory.    In  the  early 
Ages  of  Christianity  the  term  appears  to 
have  been  used  in  some  parts  ot  Europe 
to  signify  the  district  or  diocese  of  a 
bishop,  as  distinguished  from  the  *'pro- 
vincia  "  of  the  archbishop  or  metropolitan. 
(Du  Cange,  Glou^  ad  verb.  *  Panxshia  ;* 
Selden's  Hitiory   cf  Tithet,   chap.    vi. 
sect  3.)    These  large  ecclesiastical  pro- 
vinces were  gradually  broken  down  into 
subdivisions,  for  which  ministers  were 
appointed,  either  permanenUy  or  occa- 
sionally, who  were  under  the  rule  of 
the  bishop,  were  paid  out  of  the  com- 
mon treasury  of  the  bishopric,  and  had 
no  particular  interest  in  the  oblations 
or  profits  of  the  church  to  which  their 
ministry  applied.    This  was  the  state  of 
things  in  the  primitive  times,  which  proba- 
bly continued  till  towards  the  end  of  the 
third  century.    After  that  period  proprie- 
tors of  lands  began,  with  the  licence  of  the 
higher  ecclesiastical  authorities,  to  build 
and  endow  churches  in  their  own  pos- 
sessions ;  and  in  such  cases  the  chaplain 
or  priest  was  not  paid  by  the  bishop, 
but  was    permitted  to  receive    for    his 
maintenance,  and  to  the  particular  us« 
of  his  own  church,  the  profits   or   the 
proportion  of  the  profits  of  the   lands 
with  which  the  founder  had  endowed 
it,  as  well  as  the  offerings  of  such  as 
repaired  thither  for  divine  service.    This 
appours  to  be  a  probable  account  of  the 
origin  and  gradual  formation  of  parochial 
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diviaoDs  in  almost  all  ooantries  where 
Christiani^r  prerailed;  and  Selden  has 
fiatiftfoctoriiy  shown  that  the  history  of 
parishes  in  England  has  followed  the 
same  coone.  Soon  after  the  first  intro- 
duction of  Chrisdanity  into  this  country, 
the  heathen  temf^es  and  other  hnildings 
were  conrerted  into  churches  or  places 
of  assembly,  to  which  the  inhabitants 
of  the  snrroundinf^  district  came  to  receive 
religious  instruction  from  the  minister, 
and  to  exercise  the  rites  of  Christian 
worship.  As  the  members  of  the  new 
reti^on.  increased,  a  single  or  occasional 
minister  was  insufficient  for  the  purpose ; 
and  a  bishop,  with  subordinate  priests, 
began  to  reside  in  the  immediate  nei^^h- 
bourhood  of  the  religious  houses,  havrng 
die  charge  of  districts  of  various  extent, 
comprehending  several  towns  and  vil- 
lages, and  assigned  principally  with  a 
view  to  the  convenience  of  the  in- 
habitants in  assembling  together  at  the 
church.  Within  these  districts,  or  cir- 
euits,  as  they  were  called,  which  were 
precisely  analogous  to  the  diocesan  pa- 
rigkeM  in  other  {HirtB  of  Europe,  the 
ministering  priests  itinerated  for  ue  pur- 
pose of  exercising  their  shrimng^,  but 
they  always  resi£d  with  the  bishop. 
By  degrees  other  churches  were  built  to 
meet  the  demands  for  public  worship, 
'but  still  at  first  wholly  depending  upon 
the  mother-church,  ana  supplied  b^  the 
bishop  from  his  fiimily  of  clergy  resident 
at  the  bishopric  with  ministers  or  curates, 
who  were  supported  by  the  common  stock 
at  the  diocese.  For  the  fund  or  endow- 
ment in  each  of  th«se  districts  was  com- 
mon ;  and  whatsoever  was  received  from 
tithes  or  the  offerings  of  devotees  at  the 
different  idtars,  or  by  any  other  means 
given  for  religious  uses,  was  made  into 
a  general  treasure  or  stock  for  the  eccle- 
siastical purposes  of  the.  whole  diocese ; 
and  was  applied  hj  the  bishop  in  the 
first  place  to  the  maintenance  of  himself 
and  the  college  of  priests  resident  with 
him  at  the  church,  and  afterwards  for 
distribution  in  alms  among  the  poor, 
and  for  the  reparation  of  churches. 

This  community  of  residence  and  in- 
terest between  the  bishop  and  his  attend- 
ing clergy,  who  are  often  termed  in  the 
duoniclcs  of  those  days  episcopi  clents. 


constituted  the  notion  of  cathedral 
churches  and  monasteries  m  their  sim- 
plest form.  How  long  this  state  of  things 
continued  does  not  precisely  appear, 
though  Selden  expresses  an  opinion  that 
it  was  in  existence  as  late  as  the  eighth 
century.  (History  tf  Tithes^  chap.  ix. 
sect.  2.)  It  has  indeed  been  asserted  by 
Camden  {Britannia,  p.  160),  and  was 
formerly  me  commonly  received  opinion, 
that  Honorius,  the  first  archbisnop  of 
Canterbury,  after  Augustin,  divided  his 
provinces  into  parishes  about  the  year 
630 ;  but  Selden  nroves  satisfactorily 
that  Honorius  coula  not  have  made  a 
parochial  division  in  the  sense  in  which 
we  now  understand  the  term ;  and  that, 
if  made  at  all,  it  must  have  been  such 
a  distribution  into  districts,  then  called 
parishes,  as  is  above  described,  and 
which  was  so  fn  from  originating  with 
Honorius,  that  it  must  have  becm  nearly 
as  andent  as  bishoprics. 

It  seems  probable  that  the  creation  of 
parishes  in  England  was  the  gradual 
result  of  circumstances,  and  was  not  fully 
effected  till  near  the  time  of  the  Con- 
quest As  Christianity  became  the  uni- 
versal religion,  and  as  population  in- 
creased, the  means  of  aivine  worship 
supplied  by  the  bish<^rics  and  monas- 
teries beoune  inadequate,  and  lords  of 
manors  began  to  buUd  upon  their  own 
demesnes  dmrches  and  oratories  for  the 
religious  purposes  of  their  families  and 
tenants.  Each  founder  assigned  a  de- 
finite district,  within  which  the  functions 
of  the  minister  officiating  at  his  church 
were  to  be  exercised,  and  expreffily 
limited  the  burthen  as  well  as  the  ad- 
vantages of  his  ministry  to  the  inhabi- 
tants of  that  district  As  these  acts  of 
piety  tended  to  the  advance  of  religion, 
and  were  in  aid  of  the  common  treasury 
of  the  diocese,  they  were  encouraged  by 
the  bishops,  who  readily  consecrated  the 
places  of  worship  so  established,  and  con- 
sented that  the  minister  or  incumbent 
should  be  resident  at  his  church,  and 
receive  for  his  maintenance,  and  for  the 
use  of  that  particular  church,  the  tithes 
and  offerings  of  the  inhabitants,  as  well 
as  any  endowment  or  salary  which  the 
founder  annexed  to  it  This  endowment 
or  salaiy  usually  consisted  of  a  glebe,  or 
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a  portion  of  land  appropriated  to  that 
purpose,  the  produce  of  which,  and  of 
the  ecdesiastieal  profitt  which  aroie 
within  the  territory  limited  by  the  foond- 
er,  became  the  settled  revenoe  of  the 
church,  and  annexed  to  it  in  perpetuity. 
The  last  concession  made  to  toe  lay- 
fbonder  was  probably  the  patronage  or 
rig^t  of  presentins  the  clerk  to  the 
church,  which,  by  the  primitire  constitu- 
tion, belonged  ezdusiyely  to  the  bishop ; 
and  when  Siis  was  obtained,  these  limited 
territories  differed  in  no  material  respect 
from  our  modem  parishes.  Indeed  it 
can  scarceW  admit  of  donbt  that  our 
parochial  divisions  arose  chiefly  from 
these  lay-foundations,  the  differences  in 
extent  being  accounted  for  by  the  Tary- 
in^  limits  appointed  for  them  at  their 
origin.  Their  names  were  derived  fh>m 
some  favourite  saint,  from  the  site,  or  the 
lordship  to  which  they  belonged,  or  fhxn 
the  mere  fancy  of  the  respective  founders. 
Such  appears  to  have  been  the  origin  of 
the  lay  parishes ;  and  it  is  reasonable  to 
conclude  that  as  soon  as  this  practice 
was  established,  the  bishops  and  religious 
houses,  in  the  districts  or  parishes  in 
which  they  had  reserved  to  themselves 
the  right  of  presentation,  followed  the 
same  course,  by  limiting  the  ecclesiastical 
profits  of  each  church  to  the  particular 
incumbent,  and  restrictine  the  devotions 
as  well  as  the  offerings  of  the  inhabitants 
to  that  church  onAj. 

The  earliest  notice  of  these  lay  fbunda- 
tious  of  parishes  is  by  Bede,  about  the 
year  700  (Hist,  Eccl,  lib.  v.  c  4  and  5). 
By  the  end  of  the  eighth  century  they 
had  become  frequent,  as  clearly  appears 
from  the  charters  of  confirmation  made 
to  Croyland  Abbe^,  by  Bertulph,  king 
of  Mercia,  in  which  several  churches 
of  lay-foundation  are  comprehended.  In 
the  laws  of  king  Ed^  f  a.d.  970)  there 
is  an  express  provision  that  every  man 
shall  pay  his  tithes  to  the  most  antient 
church  or  monastery  where  he  hears 
God's  service ;  **  which  I  understand 
not  otherwise/'  says  Selden,  ^  than  any 
church  or  monastery  whither  usually, 
in  respect  of  his  commorancy  or  his 
parish,  he  repaired;  that  is,  his  parish 
church  or  monastery."  {History  of  Tithes, 
chap.  ix.  1,  4.) 


Although  the  origin  of  parishes  gene- 
rally in  England  is  pretty  clearly  ascer- 
tained, the  history  it  the  formatiott  of 
particular  parishes  is  almost  wholly  un- 
known, and  no  evidence  whatever  can  be 
produced  on  the  subject 

However  satisfkctory  this  account  of 
the  origin  of  parishes  may  be  with  refer- 
ence to  coantnr  parishes,  it  furnishes  no 
exphmation  of  me  origin  of  parishes  in 
towns— a  subject  which  is  involved  in 
great  obscurity ;  and  indeed  the  changea 
which  tiie  latter  may  be  shown  to  have 
undergone  within  time  of  memory  seem 
to  point  to  a  different  principle  of  forma- 
tion. 

The  country  parishes  appear  to  be 
nearly  die  same  in  name  and  number 
at  the  present  time  as  they  were  at  the 
time  of  Pope  Nicholas's  *  Taxation,'  com- 
piled in  tne  reign  of  Edward  I.  (a.d. 
1 2S8) ;  but  in  some  of  the  large  towns  the 
number  of  parishes  has  very  considerably 
decreased.  Thus,  in  the  city  of  London 
there  are  at  present  108  parishes,  though 
at  the  time  of  the  *  Taxation '  the  number 
was  140 ;  in  like  manner  in  Norwich  the 
number  has  been  reduced  from  70  in  the 
time  of  Edward  1.,  to  37  at  the  present 
day.  In  other  antient  towns,  such  as 
Bristol,  York,  and  Exeter,  the  number  does 
not  appear  to  have  materially  changed, 
but  the  names  have  been  oftoi  altered.* 
The  particular  causes  of  these  variations 
it  would  be  difficult  to  trace ;  but  greater 
changes  might  reasonably  be  expected  in 
towns  than  in  the  country  parishes,  in 
consequence  of  more  frequent  fluctuations 
of  wealtii  and  population  in  the  former. 
Where  a  decrease  has  taken  place  in  the 
number  of  town  parishes  in  the  three  last 
centuries,  it  is  probably  to  be  accounted 
for  by  the  great  redaction  since  the  Re- 
formation in  the  amount  of  oblations  and 
what  are  called  permmal  tithes,  which  in 
cities  were  almost  the  only  provision  for 
the  parochial  clergy. 

The  sise  of  English  parishes  varies 
much  indifferent  districts.  In  the  northern 
counties  they  are  extremely  large,  forty 
square  miles  being  no  unusual  area  for  a 
parish ;  and,  generally  speaking,  parishes 
in  the  north  are  said  to  average  seven  or 
eight  times  the  area  of  the  southern  coun- 
ties.   (See  Rickman's  Preface  to  Popular 
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titm  Belums  of  1831.)  The  bonndaries 
of  parishes  in  fonner  times  appear  to  have 
been  often  ill-defined  and  uncertain :  bat 
since  the  establishment  of  a  compulsory 
provision  ior  the  poor  by  means  of  assess- 
ments of  the  inhabitants  of  parishes,  the 
limits  have  in  general  been  ascertained 
with  sufficient  precision. 

It  is  not  easy  to  ascertain  the  exact 
number  of  parishes  in  England  and  Wales ; 
for  although  the^  have  been  enumerated 
on  several  occasions,  the  number  ascer- 
tained has  usually  depended  upon  the 
object  and  purpose  of  the  particular  enu- 
meration. Thvs  in  the  returns  under  the 
Poor  Law  Commisuon,  a  parish  is  gene- 
rally considered  as  a  place  or  district 
supporting  its  own  poor,  and  from  these 
returns  it  appears  that  the  total  number 
of  such  places  is  14,490.  Eut  in  this 
number  are  included  many  subdivisions 
of  parishes,  such  as  the  townships  in  the 
xioithem  oonnties,  which  by  stat  13  &  14 
Car.  II.,  c  12,  £  21,  are  permitted  to 
maintain  their  own  poor,  and  also  other 
places  which  by  act  of  parliament,  though 
ixyt  parishes,  have  the  same  privilege.  An- 
other difficulty,  which  has  probably 
affected  all  the  enumerations  which  have 
hitherto  been  made,  is  the  large  number 
of  doubtful  parishes.  It  is  somewhat  un- 
certain at  the  present  day  what  circum- 
stances oocstitute  a  parish  church.  In  die 
Saxon  times,  and  for  some  centuries  after 
the  Conquest,  the  characteristics  which 
distinguisbed  a  parish  church  from  what 
were  called  field-chnrches,  oratories,  and 
ohapels,  were  the  rites  of  baptism  and 
sepulture.  (Selden,  History  of  Titkes^ch, 
ix.  4;  Digges  Farmmi  CoumeUor,  part  i., 
ofaap.  xiL)  But  in  modem  times  tins  line 
of  oistinetion  would  include  as  parish 
churches  almost  all  chapels-o^ase,  and 
also  the  churches  and  parochial  chi^^els 
erected  under  the  stat  58  Geo.  III.,  c.  45, 
**  for  building  additional  churches  in 
populous  plaoes."  The  various  views 
entertained  of  the  constituents  of  a  parish 
^irill  in  a  great  measure  account  n>r  the 
different  results  of  the  several  enumera- 
tioos  which  have  been  made;  and  this 
i«  in  (ad  one  of  the  reasons  assigned  by 
Camden  for  the  difference  between  the 
number  of  the  parish  churches  in  Eng- 
land and  Wales  stated  to  Henry  VIIL  m 


1520,  by  Cardinal  Wblsey,  and  that  stated 
about  a  century  after  to  James  I.,  the 
former  being  9407,  and  the  latter  9284. 
(Camden's  BritanniOy  161-2.)  The  sum 
total  of  the  parishes  mentioned  in  Pope 
Nicholas's  •  "Taxation '  above  referred  to, 
as  nearly  as  can  be  ascertained,  appears 
to  be  between  these  two  accounts.  Black- 
stone  savs  that  the  number  of  parishes  in 
England  and  Wales  had  been  computed 
at  10,000,  but  gives  rather  a  questionable 
authority  for  his  statement.  {Commert' 
taries,  vol.  i.,  p.  111.)  In  the  Preface  to 
the  •  Population  Returns'  of  1831,  above 
refigrred  to,  the  number  of  parishes  and 
parochial  chapelries  in  England  and 
Wales  is  said  to  be  10,700,  and  in  Scot- 
land 948 ;  but  in  the  next  page,  where  a 
summary  of  the  number  of  parishes  in 
the  different  dioceses  is  given,  the  total 
is  stated  as  11,077.  Perhaps  the  number 
of  parishes  in  England  and  Wales  (mean- 
ing by  the  term  simply  a  district  annexed 
to  a  church  whose  incumbent  is  by  law 
entitled  to  the  perception  of  tithes  in  that 
district)  may  be  taken  to  be  nbout  1 1,000. 

^See  Holland's  *  Observations  on  the 
Ongin  of  Parishes,*  in  Heame's  ZHa- 
couraeSf  vol.  i.,  p.  194;  and  Whitaker's 
JIutory  (f  Whalley,  book  ii.,  chap.  1.) 

PARISH  CLERK,  a  person  whose 
duty  it  is  to  assist  the  parson  in  the  rites 
and  ceremonies  of  the  church.  He  is 
generally  appointed  by  the  incumbent, 
and,  as  Blackstone  states,  according  to 
the  common  law  he  has  a  freehold  in  his 
office,  of  which  he  cannot  be  deprived  by 
ecclesiastical  censures;  but  a  recent  sta- 
tute has  made  an  alteration  in  this  respect 
Parish  clerks  cannot  enforce  payment  by 
legal  process  of  the  customary  fees  due 
to  them.  In  churches  or  chapels  erected 
under  the  Chureh  Building  Acts  the  clerk 
is  appointed  annually  by  the  minister.  In 
some  places  the  parish  clerk  is  chosen  by 
the  inhabitants.  In  small  parishes  the 
offices  of  parish  clerk  and  sexton  are 
united  in  one  person.  In  1844  an  act 
was  passed  (7  &  8  Vict.  c.  54)  *  for  better 
regulating  the  offices  of  lecturers  and 
parish  clerks.'  Under  this  act  a  person 
m  holy  orders  may  be  appointed  or  elected 
to  the  office  of  chureh  clerk,  chapel  clerk, 
or  parish  clerk.  He  is  to  be  licensed  b^ 
the  bishop,  in  the  same  manner  as  sti- 
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pendimry  cnratM,  and  when  ■mioiiited 
otherwise  than  by  the  incumbent  u  to  be 
lubject  to  his  oonient  and  approTal.  It 
is  further  provided  that  all  the  profits 
and  emoluments  of  the  oiBoe  of  derk  are 
to  be  enjoyed  so  Ions  as  the  pemn  in 
holv  orders  who  holds  it  performs  all 
such  spiritoal  and  eeclesiastical  dnties  as 
the  incnmbent,  with  the  sanetion  of  the 
bishop*  may  require.  The  act  expressly 
states  that  snch  person  shall  not  have  or 
acquire  any  freehold  or  absolute  riffht  to 
or  interest  in  the  said  office  of  church 
clerk,  chapel  clerk,  or  parish  clerk,  but 
shall  at  all  times  be  liable  to  be  suspended 
or  removed  firom  such  office  by  the  same 
authority  and  on  the  like  grounds  as 
stipendiary  curates  may  be  removed.  The 
act  also  enables  any  archdeacon  or  other 
ordinary  to  remove  clerks  not  in  holy 
orders  who  may  be  guilty  of  neglect  or 
misbehaviour. 

PARK.  This  term,  in  its  legal  signi- 
fication as  a  privileged  enclosure  for 
beasts  of  the  forest  and  chaoe,  is  at  the 
present  day  nearly  obsolete.  Under  the 
ancient  forest-laws,  the  fiwscbise  of  the 
highest  degree  was  that  of  a  forest,  which 
was  the  most  comprehensive  name,  and 
contained  within  it  the  franchises  of  chace, 
park,  and  warren.  The  only  distinction 
between  a  chace  and  a  park  was,  that  the 
latter  was  enclosed,  whereas  a  chace  was 
always  open,  and  they  both  difiered  from 
a  forest,  inasmuch  as  they  had  no  peculiar 
courts  or  judidal  officers,  nor  any  parti- 
cular laws,  being  subject  to  the  ffenenl 
laws  of  the  forest;  or,  as  Sir  luiward 
Coke  maintaina,  to  the  common  law  ex- 
clusively of  the  forest-laws  (4  /iisr.,  314). 
A  chace  and  a  park  differed  from  a  forest 
also  in  the  nature  of  the  wiki  animals  to 
the  protection  of  which  each  was  applied. 
The  beasts  of  the  forest,  or  beasts  of 
venery,  as  they  were  called,  were  taniwrn 
silvestres,  that  is,  as  Manwood  explains 
the  phrase  ( Forut  Law$,  chap,  iv.,  sec 
4),  animals  soch  as  the  hart,  hind,  hare, 
boar,  and  wolf,  which  **  do  keep  the  co- 
verts, and  haunt  the  woods  more  than  the 
plains."  On  the  other  hand,  the  beasts  of 
chace  or  park,  were  loittioR  eampesireg, 
that  is  to  say,  they  haunted  the  plains 
more  than  the  woods.  According  to  the 
strict  legal  meaning  of  the  term,  no  sub- 


ject can  set  op  a  park  witfaoot  the  king's 
fnnx,  or  immemorial  prescription,  which 
u  presumptive  evidenoe  of  such  a  grant. 
In  modem  times  the  term  is  little  known, 
except  in  its  popular  .aooeptatioa  as  an 
ornamental  endosure  fbr  the  real  or  os- 
tensible purpose  of  keeping  fallow  deer, 
interspersed  with  wood  nod  pasture  fbr 
their  protection  and  support  (Black- 
stone's  CommtniarieM,  vol.  ii.,  p.  38.) 
PARKS,  PUBLIC.  [PuBUC  Hsaltb.] 
PARLIAMENT,  IMPERIAL,  the 
legislature  of  tiie  United  Kiniplom  of 
Great  Britain  and  Ireland,  consisting  of 
the  king  or  queen  [Koto],  the  lords  spi- 
ritoal and  temporal  [Lobds,  Hoosb  of], 
and  the  knights,  eitiaens,  and  burgesses 
[Commons,  Hoosb  op]  in  parliament  as- 
sembled. 

The  word  is  generally  ooasidered  to  be 
derived  from  the  Freudi,  'parier,'  to 
speak.  *«  It  was  first  appRed,"  says  BUck- 
stone,  "  to  general  assemblies  of  the  states 
under  Louis  VII.  in  France,  about  the 
middle  of  the  twrifUi  century.''  The 
eariiest  mention  of  it  in  the  statutes  is  in 
the  preamble  to  the  statute  of  West- 
minster, ▲.o.  1272. 

Oriffin  and  Aniiqmity  tf  Parl\ameni. 

The  ori^n  of  any  ancient  institution 
must  be  difficult  to  trace,  when  in  the 
course  of  time  it  has  undergcne  great 
changes ;  and  few  subjects  have  afforded 
to  antiquaries  more  cause  for  learned  re- 
search and  ingenious  coojeeture  than  the 
growth  of  our  parliament  into  the  form 
which  it  had  assumed  when  authentie 
records  of  its  exbtence  and  constitution 
are  to  be  found.  Great  councils  of  the 
nation  existed  in  England  both  under  the 
Saxons  and  Normans,  and  appear  to  have 
been  common  amongst  all  the  nations  of 
Uie  north  of  Europe.  They  were  called 
by  the  Saxons  sncAel-syiMtA,  or  great 
council ;  wdchtl^tmoie,  or  great  meeting ; 
and  wiitmui^gemoiet  meeting  of  wise  men 
— by  the  last  of  which  they  are  now  most 
fiimiliarly  known.  The  constitntioD  of 
these  councils  cannot  be  known  with  any 
certadnty,  and  there  has  been  much  eon- 
traversy  on  the  sobiect,  and  especially  as 
to  the  uiare  of  authority  enjoyed  by  the 
people.  Different  periods  have  been  as- 
signed for  their  admittance  intathe  legia- 
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latnre.  Coke,  Spelman,  Camden,  and 
Prynne  agree  that  the  commons  formed 
part  of  the  great  synods  or  councils  before 
the  Conquest ;  bat  how  they  were  sum- 
moned, and  what  degree  of  power  they 
possessed,  is  a  matter  of  doubt  and  obscu- 
rity. '*  The  main  constitution  of  parlia- 
ment, as  it  now  stands,"  says  Blackstone, 
"^was  marked  out  so  long  ago  as  the 
serenteenth  year  of  King  John,  a.d.  1215, 
in  the  great  charter  granted  by  that 
prince,  wherein  he  promises  to  summon 
all  archbishops,  bidiops,  abbots,  earls,  and 
greater  barons  [Basons  1  personally,  and 
all  other  tenants  in  chief  under  the  crown 
bj  the  sheriff  and  baili£&,  to  meet  at  a 
certain  ptece,  with  forty  days'  notice,  to 
assess  aids  and  scutages  when  necessary ; 
and  this  constitution  has  subsisted,  in  fact 
at  least,  fh>m  the  year  1266|  49  Hen.  III., 
there  being  still  extant  writs  of  that  date 
to  summon  knights,  citizens,  and  bur- 
gesses to  parliimient"  A  statute,  also, 
passed  15  Edw.  U.  (1322),  declares  that 
**  the  matters  to  be  established  for  Uie  es- 
tate of  the  king  and  of  his  heirs,  and  for 
the  estate  of  the  realm  and  of  the  people, 
should  be  treated,  aeoorded,  and  estab- 
lished in  parliament,  by  the  king  and  by 
the  assent  of  the  prelates,  earls,  and 
barons,  and  the  commonalty  of  the  realm, 
according  at  had  been  before  accutiomed." 
In  reference  to  this  statute  Mr.  Hallam 
observes  "that  it  not  only  establishes,  by 
a  legislative  dedaration,  the  present  con- 
stitution of  parliament,  but  recognises  it 
as  already  standing  upon. a  custom  of 
some  length  of  time."  (1  Contt.  HiM,,  5.) 
Constituent  Parts  of  Parliament. 

Of  the  king  (or  queen),  the  first  in 
rank,  nothing  need  be  repeated  in  this 
place. 

The  House  of  Lords  is  at  present  com- 
posed of -~ 

Lords  Spiritual. 

2  archbishops  (York  and  Can- 
terbury) 
24  English  Bishops 
4  Irish  representative  bishops 

Total,  dO 
Lords  Temporal, 

2  dukes  of  the  blood  royal 
20  dukes 


20  marquesses 
115  earls 

21  viscounts 
200  barons 

16  representative  peers  of  Scot- 
land 
28  representative  peers  of  Ireland 

Total,  422 

The  number  has  been  greatiy  aug- 
mented from  time  to  time,  and  there  is  no 
limitation  of  the  power  of  the  crown  to 
add  to  it  by  further  creations.  The  in- 
troduction of  the  representative  peers  of 
Scotiand  and  Irelana  was  effected  on  the 
union  of  those  kingdoms,  respectively, 
with  England.  The  former  are  elected  by 
the  hereditary  peers  of  Scotiand  descended 
from  Scottish  peers  at  the  time  of  the 
Union,  and  sit  for  one  parliament  only ; 
the  latter  are  chosen  for  life  by  the  peers 
of  Ireland,  whether  hereditary  or  created 
since  the  Union.  The  power  of  the 
crown  to  create  Irish  peers  is  limited  by 
the  Act  of  Union,  so  that  one  only  can  he 
created  whenever  three  of  the  peerages  of 
Ireland  have  become  extinct 

The  present  composition  of  the  House 
of  Commons  is  as  follows : — 

England  and  Wales, 
159  knights  of  shires 
341  citizens  and  burgesses 

Total,  500 

Scotland, 
30  knights  of  shires 
23  citizens  and  burgesses 

Total,  53 

Irdand, 
64  knights  of  shires 
41  dtizens  and  burgesses 

Total,  105 

Total  of  the  United  Kingdom,  658. 
But  this  includes  the  borough  of  Sudbury 
disfranchised  for  gross  corruption  by  7 
&  8  Vict  c  53 ;  and  the  two  members 
which  this  borough  formerly  returned 
have  not  yet  been  transferred  to  any 
other  place.  A  full  view  of  the  present 
system  of  representation  is  given  in  the 
article  Commons,  House  of. 
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The  lords  and  commons  orifiinaUy 
were  one  assembly,  but  the  date  of  their 
separation  is  not  known.  The  following 
notice  of  this  subject  is  taken  ftom  Mr. 
T.  Erskine  May's  *  Law,  Priyileges,  Pro- 
ceedings, and  Usage  of  Parliament,'  p.  19. 
**  When  the  lesser  barons  began  to  secede 
firom  personal  attendar.oe,  as  a  body,  and 
to  send  representatiyes,  they  continued  to 
sit  with  the  greater  barons  as  before ;  but 
when  they  were  joined  by  the  citizens 
and  burgesses,  who,  by  reason  of  their 
order,  had  no  clidm  to  sit  with  the  ba- 
rons, it  is  natural  that  the  two  classes  of 
representatiyes  should  haye  consulted  to- 
gether, although  they  continued  to  sit  in 
3ie  same  chamber  as  the  lords.  The  an- 
cient treatise,  *  De  Modo  tenendi  Parlia- 
mentnm,'  if  of  unquestioned  authority, 
would  be  conclusiye  of  the  fact  that  the 
three  estates  ordinarily  sat  together ;  but 
when  any  difficult  or  doubtful  case  of 
peace  or  war  arose,  each  estate  sat  sepa- 
rately, by  direction  of  the  kin^.  But  this 
work  can  claim  no  higher  antiquity  than 
the  reign  of  Richard  ft.,  and  its  authority 
is  only  useful  so  far  as  it  may  be  evidence 
of  tradition,  believed  and  relied  on  at  that 
period.  Misled  by  its  supposed  authen- 
ticity. Sir  Eklwara  Coke  and  KIsynge 
entertained  no  doubt  of  the  facts  as 
there  stated ;  and  the  former  alleged  that 
he  had  seen  a  record  of  the  30  Hennr  I., 
(1130)  of  the  degrees  and  seats  of  the 
lords  and  commons  as  one  bMy,  and  that 
the  separation  took  place  at  the  desire  of 
the  commons.  .  .  .  The  enquiry  how- 
ever is  of  little  moment,  for  whether  the 
commons  sat  with  the  lords  in  a  distinct 
part  of  the  same  chamber,  or  in  separate 
nooses  as  at  present,  it  can  scarcely  be 
coatended  that,  at  any  time  after  the  ad- 
mission of  the  citizens  and  burgesses,  the 
commons  intermixed  with  the  lords,  in 
their  votes  as  one  assembly.  Their  chief 
business  was  the  voting  of  subsidies,  and 
the  bishops  granted  one  subsidy,  the  lords 
temporal  another,  and  the  commons 
again  a  separate  subsidy  for  themselves. 
The  commons  could  not  have  had  a  voice 
in  the  grants  of  the  other  estates ;  and  al- 
though the  authority  of  their  name  was 
constantiy  used  in  the  sanction  of  Acts  of 
Parliament,  they  ordinarily  appeared  as 
v>etitioners.    In  that  character  it  is  not 


conceivable  that  they  could  have  voted 
with  the  lords,  and  it  is  well  known  that 
down  to  the  reign  of  Henry  VI.,  no  laws 
were  actually  written  and  enacted  until 
after  the  parliament"  .  •  .  **  When- 
ever this  separation  may  have  been  ef- 
fiected,  it  produced  but  litde  practical 
change  in  the  uninterrupted  costom  of 
parliament  The  causes  of  summons  are 
still  declared  by  the  crown  to  the  lords 
and  commons  assembled  in  one  boose; 
the  two  houses  deliberate  in  separate 
chambers,  but  under  one  roof;  they  com- 
mnnicate  with  each  otiier  by  messages 
and  conference ;  they  agree  in  resolutions 
and  in  making  laws,  and  their  joint  de- 
termination is  submitted  for  the  sanction 
of  the  crown.  The;^  are  separated,  in- 
deed, but  in  legislation  they  are  practi- 
cally one  assembly,  as  much  as  if  they  sat 
in  one  chamber,  and*  in  the  presence  of 
each  other,  communicated  their  separate 
votes." 

Powtr  and  Jurisdiction  (f  Parliament, 
1.  Legidativt  Authority  collectiveUf, — 
The  authority  of  parliament  extends 
over  the  United  Kingdom  and  all  its 
colonies  and  foreign  possessions.  There 
are  no  other  limits  to  its  power  of  making 
laws  for  the  whole  empire  than  those 
which  are  common  to  it  and  to  all  other 
sovereign  authority,  the  willingness  of  the 
people  to  obey,  or  their  power  to  rnist 
them.  It  has  power  to  alter  the  constitu* 
tion  of  the  country,  for  that  is  the  consti- 
tution which  the  last  act  of  parliament 
has  made ;  and  it  may  even  take  away  life 
by  acts  of  attainder. 

Parliament  does  not  in  the  ordinary 
course  legislate  directiy  for  the  colonies. 
For  some,  the  queen  in  council  lefpslates» 
and  others  have  legislatures  of  their  own, 
and  propose  laws  for  their  internal  go- 
vernment, subject  to  the  approval  of  the 
queen  in  council ;  but  these  may  after- 
wards be  repealed  or  amended  by  acts  of 
Eirliament  Their  legislatures  and  their 
ws  are  both  subordinate  to  the  supreme 
power  of  the  mother  country.  The  con- 
stitution of  Lower  Canada  was  suspended 
in  1840;  and  a  provisional  eovemment, 
with  legislative  nmctions  and  great  ex- 
ecutive powers,  was  establish^  by  the 
British  parliament     Slavery  was  sbo- 
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lished  by  an  act  of  parliament  in  1833 
throDghcNit  all  the  British  poesessions, 
whether  governed  by  local  legislatures  or 
not;  bat  certain  measures  lor  carrying 
into  effect  the  intentions  of  parliament 
were  left  for  subsequent  enactment  by 
the  local  bodies,  or  by  the  queen  in  coun- 
cil. The  House  of  Assembly  of  Jamaica, 
the  most  ancient  of  our  colonial  legisla- 
tures, had  neglected  to  pass  an  effectual 
law  for  the  regulation  of  prisons,  which 
became  necessary  upon  the  emancipation 
of  the  negroes,  and  parliament  immedi- 
ately passisd  a  statute  for  that  purpose. 
The  Assembly  were  indignant  at  the  in- 
terference of  the  mother  country,  and 
ne^ected  their  functions,  until  an  act  was 
passed  by  the  imperial  parliament  which 
suspended  the  constitution  of  Jamaica  un- 
less they  resumed  them. 

The  power  of  imposing  taxes  upon 
colonies  for  the  support  of  the  parent 
state  'was  attempted  to  be  exercised  by 
parliament  upon  the  provinces  of  North 
America;  but  this  attempt  was  the  imme- 
diate occasion  of  the  severance  of  that 
country  from  our  own. 

There  are  some  subjects  indeed,  upon 
which  parliament,  in  familiar  language. 
is  said  to  have  no  riffht  to  legislate,  such 
for  instance  as  the  Church ;  but  no  one 
can  intend  more  by  that  expression  than 
that  it  is  inexpedient  to  make  laws  as  to 
such  matters.  Parliament  has  .made  a 
new  distribution  of  portions  of  Church 
property.  The  very  pra^rers  and  services 
of  the  Church  are  prescribed  by  statute ; 
aod  the  Church  Discipline  Act  is  an  in- 
stance of  parliament  regulating  the  con- 
duct of  the  ministers  of  the  Church. 
Parliament  has  changed  the  professed 
rdigion  of  the  country,  and  has  altered  the 
hereditary  succession  to  the  throne.  To 
conclude,  in  the  words  of  Sir  Edward 
Coke,  the  power  of  parliament  ''is  so 
transcendent  and  absolute,  that  it  cannot 
be  confined,  either  for  causes  or  persons, 
within  any  bounds." 

2.  ZHstriinttion  of  Powers  between 
King,  Lordsn  and  Commons. — Custom  and 
convenience  have  assigned  to  different 
branches  of  the  legislature  peculiar  pow- 
ers. These  are  subject  to  any  limitation 
or  even  transference  which  parliament 
may  think  fit    The  king  swears  at  the 


coronation  to  govern  "  according  to  the 
statutes  in  parliament  agreed  upon,''  and 
these  of  course  may  be  altered.  Prero- 
gatives of  the  crown  which  have  ever 
been  eigoyed  might  yet  be  taken  away 
by  the  ^g,  with  the  consent  of  the  three 
estates  of  me  realm.  The  king  sends  and 
receives  ambassadors,  enters  into  treaties 
with  foreign  powers,  and  declares  war  or 
peace,  without  the  concurrence  of  lords 
and  commons;  but  these  things  he  cannot 
do  without  the  advice  of  his  ministers, 
who  are  responsible  to  parliament  Cer- 
tain parliamentary  functions  are  ex- 
ercised by  the  king,  which  are  important 
in  the  conduct  of  legislation. 

Summons, — It  is  by  the  act  of  the  king 
alone  that  parliament  can  be  OBsembled. 
There  have  been  only  two  instances  in 
which  the  lords  and  commons  have  met 
of  their  own  authority,  namely,  previ- 
ously to  the  restoration  of  King  Charles 
II.,  and  at  the  Revolution  in  1688. 

The  first  act  of  Charles  II.'s  reign  de- 
clared the  lords  and  commons  to  be  the 
two  houses  of  parliament,  notwithstand- 
ing the  irregular  manner  in  which  they 
had  been  assembled,  and  all  their  acts 
were  confirmed  by  the  succeeding  parlia- 
ment summoned  by  the  king ;  which  how- 
ever qualified  the  confirmation  of  them 
by  declaring  that  **  the  manner  of  the  as- 
sembling, enforced  by  the  difficulties  and 
exigencies  which  then  lay  upon  the  na- 
tion, is  not  to  be  drawn  into  example." 
In  the  same  manner  the  first  act  of  the 
reign  of  William  and  Mary  declared  the 
convention  of  lords  and  commons  to  be 
the  two  houses  of  parliament,  as  if  they 
had  been  summoned  according  to  the 
usual  form,  and  the  succeeding  parlia- 
ment recognised  the  legality  of  their  acts. 
[Contention  Pabliament.]  But  al- 
though the  king  may  determine  the  pe- 
riod for  calling  parliaments,  his  preroga- 
tive is  restrained  within  certain  limits ; 
and  he  is  bound  by  statute  to  issue  writs 
within  three  years  after  the  determination 
of  any  parliament;  and  the  practice  of 
providing  money  for  the  public  service 
by  annual  enactments  renders  it  compul- 
sory upon  him  to  summon  parliament 
every  year. 

There  is  one  contingency  upon  which 
the  parliament  may  meet  without  sum- 
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moDS,  under  the  aathorit^r  of  an  act  of 
parliament  It  was  provided  by  the  6 
Anne,  c.  7,  that "  in  case  there  should  be 
DO  {»rlianient  in  being  at  the  time  of  the 
demise  of  the  crown,  then  the  hist  pre- 
ceding parliament  should  immediately 
ooDTene  and  sit  at  Westminster,  as  if  the 
said  parliament  had  never  been  dissoWed." 
By  the  37  Geo.  III.,  c.  127,  a  parlia- 
ment so  revived  would  only  continue  in 
existence  for  six  months,  if  not  sooner 
dissolved. 

As  the  kmg  ^ypoints  the  time  and 
place  of  meeting,  so  also  at  the  com- 
mencement of  every  session  be  declares 
to  both  houses  the  cause  of  sunmions  by 
a  speech  delivered  to  them  in  the  House 
of  Lords  by  himself  in  person,  or  bj 
commissionerB  appointed  by  him.  Until 
he  has  done  this,  neither  house  can  pro- 
ceed with  any  business. 

The  causes  of  summons  declared  do 
not  make  it  necessary  for  parliament  to 
consider  them  only,  or  to  proceed  at  once 
to  the  consideration  of  any  of  them.  Af- 
ter the  speech,  any  business  may  be  com- 
menced; and  both  Houses,  in  order  to 
prove  their  right  to  act  without  reference 
to  any  authority  but  their  own,  invariably 
read  a  bill  a  first  time  pro  forma  before 
they  take  the  qieech  into  consideration. 
Other  business  is  also  done  very  ftts- 
quently  at  the  same  time.  New  writs 
are  issued  for  places  which  have  become 
vacant  during  the  recess,  returns  are  or- 
dered, and  even  addresses  are  presented 
on  matters  unconnected  with  the  speech. 
In  1840  a  question  of  privilege,  arising 
out  of  the  action  of  Stockdale  against  the 
printers  of  the  house,  was  entertained 
before  any  nodce  was  taken  of  her  Ma- 
jesty's sp<^ch. 

ProrogcUion  and  Ati^'oumment. — Parlia- 
ment can  only  commence  its  deliberations 
at  the  time  appointed  by  the  king ;  nei- 
ther can  it  contmue  them  any  longer  than 
he  pleases.  He  may  proro^e  parliament 
by  naving  his  command  siffnined  in  his 
presence  by  the  lord  Cancel  lor  or 
•peaker  of  the  House  of  Lords  to  both 
houses,  or  b;^  writ  under  the  great  seal, 
or  by  commission.  The  effect  of  a  pro- 
rogation is  at  once  to  suspend  all  busi- 
ness until  parliament  may  be  summoned 
"ngain.    Not  only  are  the  sittings  of  par^ 


liament  at  an  end,  bat  all  prooeedinss 
pending  at  the  time,  except  impeseo- 
ments  by  the  commons,  are  quashed.  A 
bill  must  be  renewed  after  a  proroffation, 
as  if  it  had  never  been  introduced,  uiough 
the  proro^tion  be  for  no  more  than  a 
day.  William  III.  prorogued  parliament 
from  the  21st  October,  1689,  to  the  23rd, 
in  order  to  renew  the  Bill  of  Righti,  con- 
cerning which  a  difference  haid  arisen 
between  the  two  houses  that  was  fotal  to 
it  It  being  a  rule  that  a  bill  cannot  be 
passed  in  either  house  twice  in  the  same 
session,  a  prorogation  has  been  resorted 
to,  in  other  cases,  to  enable  a  second  Mil 
to  be  brought  in. 

Adjournment  is  solely  in  the  power  of 
each  house  respectively.  It  has  not  been 
uncommon  indeed  for  the  king's  pleasure 
to  be  signified,  by  message  or  proclama- 
tion, that  both  houses  should  adjourn. 
Either  of  them  however  may  decline 
complying  with  what  can  be  conndered 
as  no  more  than  a  request  Business  has 
frei|uently  been  transacted  after  the  kinff's 
desire  has  been  made  known,  said  uie 
question  for  adjournment  put  in  the  ordi- 
nary manner. 

IHsaolulioH. — The  kins  may  also  pat 
an  end  to  the  existence  of  parliament  by 
a  dissolution.  He  is  not  however  entirely 
free  to  define  the  duration  of  a  parlia- 
ment for  after  seven  years  it  ceases  to 
exist  under  the  statute  of  George  I.,  com- 
monly known  as  the  Septennial  Act  Be- 
fore the  Triennial  Act,  6  Wm.  and  Mary, 
there  was  no  limit  to  the  coutinnance  of 
a  parliament  except  the  will  of  the  king. 
Parliament  b  dissolved  by  proclamation, 
after  having  been  prorogued  to  a  certaia 
day.  This  practice,  according  to  Hatsell, 
"  which  has  now  been  uniform  for  above 
a  century,  has  probably  arisen  fVom  tboee 
motives  that  are  suggested  by  Charles  L, 
in  his  speech  in  1628,  **tbat  it  should  be 
a  general  maxim  witii  kings  themselyes 
only  to  execute  pleasing  things,  and  to 
avoid  appearing  personAlly  in  matters 
that  may  seem  harsh  and  disagreeable.'* 

In  addition  to  these  several  powers  of 
calling  a  parliament  appointing  its  meet- 
ing, directing  the  commencement  of  its 
proceedings,  determining  them  for  an  in- 
definite time  by  prorogaticai,  and  finally 
of  dissolving  it  altogether,  the  crown  has 
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the  creation  of  one  entire  branch  of  the 
legisUtore;  together  with  other  parlia- 
mentary powers,  which  will  hereafter  be 
noticed  in  treating  of  the  functions  of  the 
two  honses.  But  though  the  name  of  the 
king  or  reigning  queen  is  used  on  all  the 
occasions  above  mentioned,  the  determina- 
tion when  and  how  the  prerogatives  of  the 
crown  shall  be  employed  depends  on  the 
cabinet,  to  whom  the  king  intrusts  the 
administration  of  the  government  [Ca- 
binet; King.] 

The  judicial  ftmctions  of  the  lords,  and 
their  power  to  pass  bills  affecting  the 
peerage,  which  the  commons  may  not 
junend,  are  the  only  properties  peculiar 
to  them,  apart  from  their  personal  privi- 


TaxcUion. — The  chief  powers  vested 
in  the  House  of  Commons  are  those  of 
imposing  taxes  and  voting  money  for  the 
public  service.  Bills  for  these  purposes 
can  only  originate  in  that  house,  and  the 
lords  may  not  make  any  alterations  in 
them,  except  for  the  correction  of  clerical 
errors.  On  the  opening  of  parliament, 
the  king  directs  estimates  to  be  laid  be- 
fore the  house,  but  the  amount  may  be 
varied  b^  the  commons  at  pleasure. 
Grants  distinct  from  those  proposed  in 
the  estimates  cannot  be  made  without  the 
king's  recommendation  being  signified. 
The  commons  will  not  allow  the  right  of 
the  lords  to  insert  in  a  bill  any  pecuniary 
penalties  or  to  alter  the  amount  or  appli- 
cation of  any  penalty  imiK)8ed  bv  them- 
selves ;  but  the  rigid  assertion  of  this  rule 
was  found  to  be  attended  with  much  in- 
convenience, and  a  standing  order  was 
made  in  1831,  directing  the  Speaker  in 
each  case  to  report  whether  the  object  of 
the  lords  appears  to  be  *'  to  impose,  vary, 
or  take  away  any  pecuniary  charge  or 
burthen  on  the  subject,"  or  '*  only  to  re- 
late to  the  punishment  of  offences,  and 
the  house  shall  determine  whether  it  may 
be  expedient  in  such  particular  case  to 
insist  upon  the  exercise  of  their  privi- 
lege." In  the  present  session  (1846)  also, 
the  Commons  have  permitted  certain 
railway  bills  to  originate  in  the  House  of 
Lorde^  notwithstanding  the  rates  and  tolls 
which  must  necessarily  be  levied  under 
their  authority. 

£ight  rf  determining  Elections,^ Ano» 


ther  important  power  peculiar  to  the 
commons  is  that  of  determining  all  mat- 
ters touching  the  election  of  their  own 
members,  and  involving  therein  the 
rights  of  the  electors.  Upon  the  latter 
portion  of  their  right  a  memorable  con- 
test arose  between  the  lords  and  commons 
in  1704.  Ashby,  a  burgess  of  Aylesbury, 
brought  an  action  at  common  law  against 
the  retuming-officers  of  that  town  for 
having  refiis^  to  permit  him  to  give  his 
vote  at  an  election.  A  verdict  was  ob- 
tained W  him,  but  a  judgment  was  given 
against  him  in  the  Queen's  Bench,  which 
was  reversed  by  tiie  House  of  Lords 
upon  a  writ  of  error.  The  commons  de- 
clared that  ^'the  determination  of  the 
right  of  election  of  members  to  serve  in 
parliament  is  the  proper  business  of  the 
House  of  Commons,  which  they  would 
always  be  very  jealous  of,  and  this  juris- 
diction of  theirs  is  uncontested ;  that  they 
exerdse  a  great  power  in  that  matter,  for 
they  oblige  the  officer  to  alter  his  return 
according  to  their  Judgment ;  and  that 
they  cannot  judge  of  the  right  of  election 
without  determining  the  right  of  the  elec- 
tors, and  if  electors  were  at  liberty  to 
prosecute  suits  touching  their  right  of 

S'ving  voices  in  other  courts,  there  mi^ht 
:  different  voices  in  other  courts,  which 
would  make  oonfhsion,  and  be  dishonour- 
able to  the  House  of  Commons  ;  and  that 
therefore  such  an  action  was  a  breach  of 
privilege."  In  addition  to  the  ordinary 
exercise  of  their  jurisdiction  as  regarded 
the  right  of  elections,  the  commons  relied 
upon  an  act  of  the  7  Wm.  III.  c.  7,  by 
which  it  had  been  declared  that  **the 
last  determination  of  the  House  of  Com- 
mons concerning  the  right  of  elections  is 
to  be  pursued."  On  £e  other  hand,  it 
was  objected  that  "there  is  a  great  dif- 
ference between  the  right  of  the  electors 
and  the  right  of  the  elected ;  the  one  is  a 
temporary  right  to  a  place  in  parliament 
pro  ndc  vice ;  the  otiier  is  a  freehold  or  a 
franchise.  Who  has  a  right  to  sit  in  the 
House  of  Commons,  may  be  properly 
cognizable  tiiere ;  but  who  has  a  right  to 
choose,  is  a  matter  originally  established 
even  before  there  is  a  parliament.  A 
man  has  a  right  to  his  freehold  by  the 
common  law,  and  the  law  having  an- 
nexed his  right  of  voting  to  his  ft^hold 
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it  is  of  the  natare  of  his  ft«ehold,  and 
must  depend  upon  it.  The  Mune  law  that 

E'ves  him  his  right  must  defend  it  for 
m,  and  any  other  power  that  will  pre- 
tend to  take  away  nis  right  of  voting, 
may  as  well  pretend  to  take  away  the 
freehold  upon  which  it  depends."  These 
extracts  from  the  Report  of  a  Lords' 
Committee,  27  March,  1704.  upon  the 
conferences  and  other  proceedings  in  the 
case  of  Ashby  and  White,  give  an  epi- 
tome of  the  main  arguments  upon  which 
each  party  in  the  contest  relied.  The 
whole  of  this  Report,  together  with  an- 
other of  the  13tti  March,  may  be  read 
with  great  interest 

Encouraged  by  the  decision  of  the 
House  of  Lords,  five  other  burgesses  of 
Aylesbury,  now  familiarly  known  as 
"  the  Aylesbury  men,*'  commenced  ac- 
tions against  the  constables  of  their  town, 
and  were  committed  to  Newgate  by  the 
House  of  Commons  for  a  contempt  of 
their  jurisdiction.  They  endeavoured  to 
obtaiu  their  discharge  on  writs  of  habeas 
corpuSf  but  did  not  succeed.  The  com- 
mons declared  their  counsel,  agents,  and 
solicitors  guilty  of  a  breach  of  privilege, 
and  committed  them  also.  Resolutions 
condemning  these  proceedings  were 
passed  by  the  lords;  conferences  were 
held,  and  addresses  presented  to  the 
queen.  At  length  the  queen  came  down 
and  prorogued  parliament,  and  thus  put 
an  end  to  die  contest  and  to  the  imprison- 
ment of  the  Aylesbury  men  ana  their 
counsel. 

The  question  which  was  agitated  at 
that  time  has  never  since  arisen.  The 
commons  have  continued  to  exercise  the 
sole  power  of  determining  whether  elec- 
tors have  had  the  right  to  vote  while  in- 
quiring into  the  conflicting  claims  of 
candidates  for  seats  in  parliament,  and 
specific  modes  for  trying  the  right  of 
election  by  the  house  l^ve  been  pre- 
scribed by  statutes,  and  its  determination 
declared  to  be  **  final  and  conclusive  in 
all  subsequent  elections,  and  to  all  intents 
and  purposes  whatsoever." 

Connected  with  the  power  of  the  ocmi- 
mons  to  adjudicate  upon  all  matters  re- 
lating to  elections,  may  be  mentioned 
their  power  over  the  eligibility  of  can- 

'  'ntes.    John  Wilkes  was  expelled,  in 


1 764,  for  being  the  author  of  a  seditious 
libeU  In  the  next  parliament  (February 
S,  1769)  he  was  agiun  expelled  for  an- 
other libel ;  a  new  writ  was  ordered  for 
the  oomty  of  Middlesex,  which  he  re- 
presented, and  he  was  re-elected  without 
a  contest ;  upon  which  it  was  resolved,  on 
the  17th  February,  ^'that  havingr  been  in 
this  session  of  parliament  expelled  this 
house,  he  was  and  is  incapable  of  being 
elected  a  member  to  serve  in  this  present 
parliament**  The  election  was  declared 
void,  but  Mr.  Wilkes  was  again  elected, 
and  his  election  was  once  more  declared 
void,  and  another  writ  issued.  A  new 
expedient  was  now  used.  Mr.  Luttrell, 
then  a  member,  accepted  the  Chiltem 
Hundreds,  and  stood  against  Mr.  Wilkes 
at  the  election,  and  being  defeated,  peti- 
tioned the  house  against  the  return  of  his 
opponent  The  house  resolved  that  al- 
though a  majoritv  of  the  electors  had 
voted  for  Mr.  Wilkes,  Mr.  Luttrell  ousht 
to  have  been  returned,  and  they  amended 
the  return  accordingly.  Against  this  pro- 
ceeding the  electors  of  Middlesex  pre- 
sented a  petition,  without  effect  as  the 
house  declared  that  Mr.  Luttrell  was  duly 
elected.  The  whole  of  these  proceedings 
were  severely  condemned,  and  on  the 
3rd  of  May,  1762,  the  resolution  of  the 
17th  of  February,  1769,  was  ordered  to 
be  expunged  from  the  journals  as  **  mb- 
versive  of  the  rights  of  the  whole  body 
of  electors  of  this  kingdom."  A  resolu- 
tion similar  to  that  expunged  had  been 
passed  in  the  case  of  the  unfortunate  Hall, 
in  1580,  as  part  of  the  many  punishments 
inflicted  upon  him,  which  we  shall  have 
occasion  to  mention. 

Oaihs.— The  power  of  administering 
oaths  exercised  by  the  lords  is  not 
claimed  by  the  House  of  Commons.  They 
formerly  endeavoured  to  attun  the  end 
supposed  to  be  secured  by  the  adminis- 
tration of  an  oath,  by  resorting  to  the  au- 
thority of  justices  of  the  peace  who  hap- 
pened to  be  members  of  their  own  body ; 
but  this  and  other  expedients  of  the  same 
kind  have  long  since  been  abandoned, 
and  witnesses  guilty  of  folsehood  are 
punished  by  the  hoSose  for  a  breach  of 
privilege.  Election  committees  have 
power  by  statute  to  administer  oaths, 
and  witnesses  who  give  &]se  evidence 
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before  sach  committees  are  g;iiilty  of 
perjury. 

3.  Privileges. — Both  honses  of  parlia- 
ment possess  various  powers  and  privi- 
leges for  the  maintenance  of  their  col- 
lective authority,  and  for  the  protection, 
convenience,  and  dignity  of  mdividnal 
members.  At  the  commencement  of 
each  parliament,  the  Speaker,  on  behalf 
of  the  commons,  has  "  laid  claim  to  them 
of  the  king"  since  the  reign  of  Hennr 
VIII.,  but  they  appear  to  have  been  al- 
ways enjoyed  with  equal  certainty  before 
that  time.  Some  of  them  have  been  sub- 
sequently confirmed,  modified,  and  even 
abolished  by  acts  of  parliament,  but  the 
petition  of  the  Speaker  remains  ud- 
changed,  and  prays  for  some  which  have 
been  disallowed  by  law  since  the  original 
form  was  adopted. 

Commitment  and  Fines. — The  power 
of  commitment  for  contempt  has  Mways 
been  exercised  by  both  houses.  It  has 
been  repeatedly  brought  under  the  cog- 
nizance of  the  courts,  and  allowed  with- 
out question.  Mr.  Wynn  in  his  *  Argu- 
ment,' states  that  there  are  upwards  of 
one  thousand  cases  of  commitment  by  the 
House  of  Commons  to  be  found  in  their 
Journals  since  1547.  Breaches  of  privi- 
lege committed  in  one  session  may  be 
punished  by  commitment  in  another,  as 
in  the  well-known  case  of  Murray,  in 
1751-2,  who  was  imprisoned  in  Newgate 
for  a  libel  until  the  end  of  the  session,  and 
on  the  next  meeting  of  parliament  was 
again  ordered  to  be  committed ;  but  he 
had  absconded  in  the  meanwhile.  Con- 
tempts of  a  former  parliament  may  also 
be  punished.  The  lords  may  conunit  for 
a  definite  period  beyond  the  duration  of 
the  session  or  parliament ;  but  a  commit- 
ment by  the  commons  holds  good  only 
until  the  dose  of  the  session. 

The  house  of  lords,  in  addition  to  the 
power  of  commitment,  may  impose  fines. 
This  privilege  is  no  longer  exercised 
by  the  conmions ;  but  amongst  the  most 
remarkable  cases  in  which  it  was  for- 
merlv  used,  we  may  mention  that  of 
Mr.  Hall,  a  member  who  had  incurred 
their  displeasure,  by  publishing  a  work 
**  very  slanderous  and  derogatory  to  the 
general  authority,  power,  and  state  of 
the  house,  and  prejudicial  to  tiie  validity 


of  its  proceedings  in  making  and  esta- 
blishing laws,"  and  was  ordered  to  **  pay 
a  fine  to  the  queen  of  five  hundred 
marks."  The  house  at  the  same  time 
assumed  a  power  not  found  to  have 
been  exercised  in  other  cases.  It  com- 
mitted Mr.  Hall  to  the  Tower,  and 
ordered  that  he  should  remain  there  for 
**  six  months,  and  until  he  should  make 
retraction  of  the  book.''  This  punish- 
ment was  commitment  for  a  time  certain 
without  reference  to  the  continuance  of 
the  session,  and,  in  the  event  of  a  refusal 
to  retract  the  book,  amounted  to  per- 
petual imprisonment  A  practice  still 
exists  which  partakes  of  the  nature  of 
a  fine.  There  are  certain  fees  payable 
by  persons  committed  to  the  custody  of 
the  seijeant-at-arms«  and  it  is  usual  on 
discharging  them  out  of  custody  to  attach 
the  condition  of  the  ''payment  of  the 
fees."  These  fees  are  occasionally  re- 
mitted under  particular  circumstances — 
as,  for  example,  on  account  of  the  po- 
verty of  the  prisoner. 

Freedom  of  Speech. — Freedom  of  speech 
is  one  of  the  privileges  claimed  by  the 
Speaker  on  behalf  of  the  commons,  but  it 
has  long  since  been  confirmed  as  the  right 
of  both  houses  of  parliament  by  statutes. 
It  was  acknowledged  by  an  act  in  the 
reign  of  Henry  VIII.,  by  which  the  pro- 
ceedings of  the  stannary  court  with  re- 
spect to  Richard  Strode,  a  member,  who 
was  fined  and  imprisoned  by  that  court 
for  having  proposed  a  bill  to  regulate 
the  tinners  m  Cornwall,  were  declared 
illegal,  and  the  repetition  of  similar  en- 
croachments upon  the  privilege  of  par- 
liament provided  against  The  language 
however  was  thought  ambiguous,  and  it 
was  by  limiting  its  operation  to  the  case 
of  Strode,  that  a  judgment  was  obtained 
in  the  King's  Bench  against  Sir  John 
Elliot,  Denzil  Hollis,  and  Valentine,  in 
the  reign  of  Charles  I.  A  true  inter- 
pretation of  the  law  was  subsequently 
establifthed  by  resolutions  of  both  houses 
of  parliament,  and  by  a  formal  reversal 
of  this  judgment  by  the  house  of  lords. 
The  most  solemn  recognition  of  the  pri- 
vilege is  contained  in  the  Bill  of  Rights, 
which  declares  "that  the  freedom  of 
speech  and  debates  and  proceedings  in 
parliament  ought  not  to  be  impeached 
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or  aaettumed  in  any  court  or  place  oat  of 
pariuunent.'' 

There  are  howerer  certain  le^  inci- 
dentB  to  this  priyilm  which  it  is  ne- 
cessary to  notice.  The  law  presmnes 
^t  eyer3rthing  said  in  parliament  is 
with  the  view  to  the  public  good  and 
neceseary  for  the  conduct  of  public  busi- 
ness ;  but  should  the  member  publish  his 
speech,  he  is  Tiewed  as  an  author  only, 
and  if  it  contain  Ubelloas  matter,  he  will 
not  be  protected  by  the  i|riTilege  of  par- 
liament In  1795  an  information  was 
filed  against  Lord  Abinodon  for  libel. 
His  lordship  had  accused  nis  attorney,  in 
parliament,  of  improper  conduct  in  his 
prof^ion«  He  ailerwards  published  his 
speech  in  teveral  newspapers  at  his  own 
expense.  His  lordship  pleaded  his  own 
cause,  and  contended  tnat  he  had  a  right 
to  print  what  he  had,  by  the  law  of  par- 
liament, a  right  to  qieak;  but  Lord 
Kenyon  said  <*  that  a  member  of  parlia- 
ment had  certainly  a  right  to  publish  his 
speech,  but  that  speed  diould  not  be 
made  a  Tehicle  of  slander  against  any 
individual ;  if  it  was,  it  was  a  libel."  In 
1813  a  much  stronger  case  of  the  same 
kind  occured.  Mr.  Creevey,  a  member, 
had  made  a  charge  against  an  individnal 
in  the  bouse  of  commons,  and  incorrect 
reports  of  his  speech  hsTing  appeared  in 
several  newspapers,  Mr.  Creerey  sent  a 
correct  report  to  an  editor,  requesting  him 
to  publish  it  in  his  newspaper.  A  jury 
found  Mr.  Creevey  guilty  of  libel,  and 
the  court  of  King^s  Bench  refused  an 
application  for  a  new  trial;  on  which 
occasion  Lord  EUenborough  said,  *'a 
member  of  that  house  has  spoken  what 
he  thought  material  and  what  he  was  at 
liberty  to  speak,  in  his  character  as  a 
member  of  that  house.  So  far  he  is 
privileged :  but  h«*  has  not  stopped  there ; 
but,  unauthorized  by  the  bouse,  has  chosen 
to  publish  an  account  of  that  speech  in 
what  he  has  pleased  to  call  a  corrected 
form,  and  in  tnat  publication  has  thrown 
out  reflections  injurious  to  the  character 
of  an  individual." 

Freedom  from  Arrest, — ^The  Speaker's 
petition  prays  on  behalf  of  the  commons, 
"that  their  persons,  their  estates^  and 
servanU,  may  be  free  from  arrests  and  all 
molestaticHis."    These  words  are  not  more 


extensive  than  the  privilege  as  ibrmeriy 
enjoyed,  and  instances  in  which  it  htt 
been  enfbroed  may  be  found  in  nearly 
every  page  of  the  earlier  volumes  of  mt 
Journals.  This  privilege  has  however 
been  limited  by  statutes,  the  last  of  which 
(10  Geo.  in.  c.  50)  states  in  the  pre- 
amble that  the  previous  laws  were  in- 
sufficient to  obviate  the  inconveniences 
arising  from  the  dela^  of  suits  bv  reason 
of  privilege  of  parliament,  ana  enacts 
that  **  any  person  nuy  at  anjr  time  com- 
mence ana  prosecute  any  action  or  suit, 
&c.,  agunst  any  peer  or  lord  of  parlia- 
ment, or  against  any  of  the  knights, 
citizens,  or  burgesses  for  the  time  being, 
or  against  any  of  their  menial  or  any 
other  servants,  or  any  odier  person  en- 
titled to  the  ]>rivilege  of  parliament, 
and  no  such  action  shall  be  impeached, 
stayed,  or  delayed  by  or  under  colour 
or  pretence  of  any  privilege  of  parlia- 
ment" Obedience  to  any  rule  of  Uie 
courts  at  Westminster  may  be  enforced 
by  distress  infinite,  in  case  any  person 
entitled  to  the  benefit  of  such  rule  shall 
choose  to  proceed  in  that  way. 

The  persons  of  members  are  still  free 
from'  arrest  or  imprisonment  in  civil 
actions,  but  their  property  is  as  liable  to 
the  legal  claims  of  sil  other  persons  as 
that  of  any  private  individual.  Their 
servants  no  longer  enjoy  any  privilege  or 
immunity  whatever. 

The  privilege  of  Ih-eedom  from  arrest 
has  always  been  subject  to  the  exception 
of  cases  of  <*  treason,  felony,  and  surety 
of  the  peace ; "  and  though  in  other  cri- 
minal charges  each  house  may,  if  it  see 
fit,  prevent  the  abstraction  of  a  member 
from  his  parliamentary  duties,  the  case 
of  Lord  Cochrane,  in  1815,  will  show 
how  little  protection  the  house  of  com- 
mons extends  to  its  members  in  such 
cases.  Lord  Cochrane,  having  been  in- 
dicted and  convicted  for  a  conspiracy, 
was  committed  to  the  King's  Bench 
prison.  He  afterwards  escaped,  and  was 
arrested  by  the  marshal  while  sitting  on 
the  privy  counsellor's  bench  in  the  boose 
of  commons,  on  the  right  hand  of  the 
chair,  at  which  time  there  was  no  mem- 
ber present,  prayers  not  having  been  read. 
The  committee  of  privileges  declared  that 
by  this  proceeding  of  the  marshal  of  the 
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King's  Bench  "  the  privileges  of  parlia- 
ment did  not  appear  to  have  been  vio- 
lated so  as  to  call  for  the  interposition 
of  the  house." 

Courts  of  justice  have  committed 
privileged    persons   for  contempt,    and 

girliament  has  refused  to  protect  them, 
y  a  standing  order  of  the  bouse  of 
lords,  8th  June,  1757,  it  was  declared 
"  that  no  peer  or  lord  of  parliament  hath 
privilege  of  peerage  or  of  parliament 
against  being  compelled  by  process  of 
the  courts  of  Westminster-hall  to  pay 
obedience  to  a  writ  of  habeas  corpus 
directed  to  him ; "  and  in  the  case  of  ^ffl 
Ferrers,  it  was  decided  that  an  attach- 
ment may  be  granted  if  a  peer  reftises 
obedience  to  Uie  writ  of  haoeas  corpus. 
Hiere  have  been  two  recent  cases,  that 
of  Mr.  Long  Wellesley  in  1831,  and  that 
of  Mr.  Lechmere  Charlton  in  1837,  in 
which  members  committed  bv  the  lord- 
chancellor  for  contempt  have  laid  claims 
to  privilege,  which  were  not  admitted  by 
the  house  of  commons. 

Peers  and  lords  of  parliament  are  always 
free  from  arrest  on  civil  process ;  and  as 
regards  the  commous,  their  privilege  is 
supposed  to  exist  for  40  days  after  every 
prorogation  and  40  days  before  the  next 
appointed  meeting. 

Juritdiction  of  Courts  of  Law  in  Mat- 
ten  of  Primleae, — In  connection  with  the 
exercise  of  pnvilege,  an  important  point 
of  law  arises  as  to  the  jurisdiction  of 
courts  of  jusdce.  It  is  one  of  great  in- 
terest and  still  greater  doubt  at  the  pre- 
sent moment,  and  has  at  various  times  been 
the  occasion  of  much  dispute  and  diffi- 
culty. Each  house  of  narliament  is 
acknowledged  to  be  the  jodge  of  its  own 
privileges.  Sir  Edward  Coke  affirms, 
*'  whatever  matter  arises  concerning  either 
house  of  parliament,  ought  to  be  ex- 
amined, discussed,  and  adjudged  in  that 
house  to  which  it  relates,  and  not  else- 
where." (4  Inst,)  But  again,  in  the  dis- 
putes in  the  case  of  the  Aylesbury  men, 
which  has  been  already  referred  to,  the 
lords  communicated  to  the  commons  at  a 
conference  a  resolution,  *'tbat  neither 
house  of  parliament  have  power  by  any 
vote  or  declaration  to  create  io  them- 
selves new  privileges  not  warranted  by 
the  known  laws  and  customs  of  parlia- 


ment," which  was  assented  to  by  the 
commons.  (14  Commons'  Journals,  555, 
560.)  The  degree  of  jurisdiction  to 
be  exercised  by  the  courts  and  the  pro- 
per mode  of  dealing  with  actions  involv- 
mg  matters  of  privily,  it  would  indeed 
be  difficult  to  determine,  after  the  incon- 
sistencies which  have  been  shown  in 
practice  and  the  great  variety  of  opinions 
expressed  b^  learned  men.  No  more 
than  a  concise  statement  of  a  few  cases 
will  be  needed  to  show  the  difficulties  in 
which  the  question  is  involved. 

First,  as  to  the  right  of  courts  to  in- 
quire into  the  existence  and  nature  of 
privileges  claimed  by  either  House  of 
Parliament  Coke  lajs  it  down  that 
"judges  ought  not  to  give  any  opinion  of 
a  matter  of  parliament,  because  it  is  not 
to  be  decided  by  the  common  laws,  but 
secundum  leges  et  consuetudinem  parlia* 
menti ;  and  so  the  judges  in  divers  par- 
liaments have  confessed."  (4  Inst.,  15.) 
When  Paty,  one  of  the  Aylesbury  men, 
was  brought  before  the  Queen's  Bench 
on  a  writ  of  habeas  corpus,  Mr.  justice 
Powell  said  "this  court  may  judge  of 
privilege,  but  not  contrary  to  the  judg- 
ment of  the  House  of  Commons;"  and 
again,  "this  court  judges  of  privilege 
only  incidentally :  for  when  an  action  is 
brought  in  this  court,  it  must  be  given 
one  way  or  other."  (2  Lord  Raymond, 
1 105.)  The  opinions  of  other  judges  to 
the  same  effect,  expressed  at  different 
times,  might  also  be  given.  The  words 
contained  in  the  Bill  of  Rights,  that  the 
"  debates  and  proceedings  m  parliament 
onght  not  to  be  impeached  or  questioned 
in  any  court  or  place  out  of  parliament," 
are  generally  relied  upon  in  confirmation 
of  this  doctrine.  If  this  view  were  al- 
ways taken  of  the  question,  littie  differ- 
ence between  parliament  and  the  courts 
of  law  would  arise.  The  course  would 
be  simple.  Whatever  action  might  be 
brought  would  be  determined  in  a  man- 
ner agreeable  to  the  house  whose  privi- 
leges were  questioned ;  and  if  the  fords, 
in  case  of  appeal,  were  to  abide  by  the 
same  rule,  there  would  be  no  dissensions. 
But  as  such  unanimity  of  opinion  has  not 
always  existed,  there  has  been  a  clashing 
of  jurisdictions  which  nothing  probably 
but  a  statute  can  prevent  for  the  future. 
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A  judgment  was  obtained  against  Sir 
W.  Williamsp  the  Speaker  of  the  House 
of  Commons,  in  the  second  year  of  James 
II.,  for  having  caused  a  paper  entitled 
'  IHuigerfield*s  Narratiye'  to  be  printed 
by  order  of  the  house.  This  the  house 
declared  to  be  **  an  illegal  jud^ent,**  and 
against  the  freedom  of  parliament  A 
bill  was  also  brought  in  to  reTerte  the 
judgment,  but  it  miscarried  in  three  dif- 
ferent sessions.  (10  Comnum^  Jomrnalt, 
177.  205.) 

The  denial  of  the  exdusiTe  jurisdiction 
claimed  by  the  commons  in  1704,  in 
respect  of  the  right  of  elections,  as  stated 
above,  is  another  important  occasion  in 
which  the  privilege  of  the  commons  has 
clashed  wiUi  the  judgments  of  legal  tri- 
bunals. 

The  onlpr  other  case  which  need  be 
mentioned  m  this  place  is  that  of  Stock- 
dale  V.  Hansard.  Messrs.  Hansard,  the 
printers  of  the  House  of  Commons,  had 
printed,  bv  order  of  that  house,  the  Re- 
ports of  toe  luspectors  of  Prisons,  in 
which  a  book  published  by  Stockdale 
was  described  in  a  manner  which  he  con- 
ceived to  be  libellous.  He  brought  an 
action  against  Messrs.  Hansard  during  a 
recess,  but  had  a  verdict  agsdnst  htm 
upon  a  plea  of  justification,  as  the  jury 
considered  the  description  of  the  work  in 
question  to  be  accurate.  On  that  occa- 
sion Lord  Chief  Justice  Denman,  who 
tried  the  cause,  nuuie  a  declaration  ad- 
verse to  the  privileges  of  the  house,  which 
Messrs.  Hansard  had  set  up  as  part  of 
their  defence.  In  his  direction  to  the 
jury,  his  lordship  said  "  that  the  fact  of 
the  House  of  Commons  having  directed 
Messrs.  Hansard  to  publish  all  their 
parliamentary  reports  is  no  justification 
for  them,  or  for  any  bookseller  who  pub- 
lishes a  parliamentary  report  containing 
a  libel  against  anv  man."  In  consequence 
of  these  proceedings,  a  committee  was 
appointed,  on  the  meeting  of  parliament 
in  IS37,  to  examine  precedents  and  to 
ascertain  the  law  and  practice  of  ptrlia- 
ment  in  reference  to  the  publication  of 
TOipers  printed  by  order  of  the  house. 
The  result  of  these  inquiries  was  the 
passing  of  the  following  resolutions  by 
the  house : — 

**That  the  power  of  publishing  such 


of  its  reports,  votes,  and  proeeedings  as 
it  shall  deem  necessary  or  eoDdaeive  to 
the  public  interests  is  an  easentiaJ  inci- 
dent to  the  constitutiooal  Innctions  of 
parliament,  more  especially  of  this  house 
as  the  representative  portion  of  it 

**  That  bj  the  law  and  privilege  of  par- 
liament, this  house  has  the  sole  and  ex- 
clusive jurisdiction  to  determine  upon 
the  existence  and  extent  of  ito  privileges, 
and  that  the  institution  or  prosecution  of 
any  acdon,  suit,  or  other  proceeding,  for 
the  purpose  of  bringing  them  into  discus- 
sion or  decision  before  any  court  or  tri- 
bunal elsewhere  than  in  parliament,  is  a 
high  breach  of  privilege  and  renders  all 
parties  concerned  therein  amenable  to  its 
just  displeasure,  and  to  the  punishment 
consequent  thereon. 

''That  for  any  court  or  tribunal  to  as- 
sume to  decide  upon  matters  of  privilege 
inconsistent  with  the  determination  of 
either  House  of  Parliament  is  contrary  to 
the  law  of  parliament,  and  is  a  brrach 
and  contempt  of  the  privileges  of  parlia- 
ment" 

Notwithstanding^  these  resolutioos, 
Stockdale  immediately  commenced  an- 
other action.  The  Queen's  Bench  de- 
cided against  the  privileges  of  the  house. 
A  third  action  was  then  brought  by 
Stockdale,  and  not  being  defended,  judg- 
ment went  bv  default  and  the  damages 
were  assessed  in  the  sheriff's  court 

As  yet  the  jurisdiction  of  the  courts  to 
inquire  into  the  privileges  of  parliament 
snd  to  give  judgments  inconsistent  with 
its  determination  has  alone  been  touched 
upon ;  the  next  question  is  as  to  the  mode 
or  dealing  with  actions  involving  privi- 
lege when  brought  in  the  courts.  The 
practice  has  been  extremely  various  and 
inconsistent  as  a  rapid  view  of  it  will 
show.  An  action  bad  been  brought 
against  Topham,  the  seijeant-at-arms,  for 
executing  the  orders  of  the  House  of 
Commons  in  arresting  certain  persons. 
Topham  pleaded  to  the  juriwdiction  of  the 
court,  but  his  plea  was  overruled,  and 
judgment  was  given  against  him.  The 
house  declared  the  judgment  to  be  a 
breach  of  privilege,  and  committed  Sir 
F.  Pemberton  and  Sir  T.  Jones,  tibe 
judges,  to  the  custody  of  the  serjeaut 
(10  Commofu*  Journals,  227 .)    In^»eak- 
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ingof  this  proceeding,  Lord  Ellenborough 
expressed  his  surprise  **  that  a  judge 
should  have  been  questioned  for  having 
given  a  judgment  which  no  other  jud^e 
who  ever  sat  in  his  place  could  have  dif- 
fered from." 

In  the  case  of  Ashby  and  White  so 
often  referred  to,  the  commons  declared 
"that  whoever  shall  presume  to  com- 
mence any  action,  and  all  attorney's,  soli- 
citors, counsellors,  and  serjeants-at-law 
soliciting,  prosecuting,  or  pleading  in  any 
case,  are  guilty  of  a  high  breach  of  the 
privileges  of  this  house."  The  effect  of 
this  resolution,  if  obeyed,  would  be  to 
prevent  the  courts  from  coming  to  any 
decision  at  all  upon  matters  of  privilege, 
as  an  action  would  be  stopped  at  its  com- 
mencement; but  the'pnnciple  has  not 
been  adhen»l  to. 

When  Sir  Francis  Burdett  brought  ac- 
tions against  the  Speaker  and  the  ser- 
jeant-at-arms, in  1810,  for  taking  him  to 
the  Tower  in  obedience  to  the  orders  of 
the  House  of  Commons,  they  were  di- 
rected to  plead,  and  the  attorney-general 
received  instructions  to  defend  them.  A 
committee  at  the  same  time  reported  a 
resolution  "that  the  bringing  these  ac- 
tions for  acts  done  in  obedience  to  the 
orders  of  the  house  is  a  breach  of  privi- 
lege," but  it  was  not  adopted  by  the 
house.  The  actions  proceeded  in  the 
regular  course,  and  the  Court  of  Ring's 
Bench  sustained  and  vindicated  the  au- 
thority of  the  house. 

It  has  been  already  said  that  Stock- 
dale's  first  action  was  brought  when 
parliament  was  not  sitting.  Having 
no  specific  directions  from  the  house, 
Messrs.  Hansard  pleaded  to  the  action. 
On  the  general  issue  they  proved  the 
orders  of  the  house,  which  were  held  to 
be  no  protection,  but  had  judgment  upon 
a  plea  which  would  have  availed  them 
equally  had  they  printed  the  report  com- 
plained of  on  their  own  account  Not- 
withstanding its  resolutions,  the  house, 
on  being  acquainted  with  this  action,  in- 
stead of  acting  upon  them  when  a  second 
was  commenced,  reverted  to  the  prece- 
dent of  1810,  and  directed  Messrs.  Han- 
sard to  plead,  and  the  attorney-general 
|o  defend  them.  In  this  case  nothing 
but  the  privileges  of  the  House  of  Com- 
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mons  were  relied  upon  in  defence  of 
Messrs.  Hansard,  and  the  Court  of  Queen's 
Bench  unanimously  decided  agidnst  them. 
Still  the  House  of  Commons  was  reluc- 
tant to  act  upon  its  own  resolutions,  and 
instead  of  punishing  the  plaintiff  and  his 
legal  advisers,  "  under  the  special  circum- 
stances of  the  case,"  it  ordered  the  dam- 
ages and  costs  to  be  paid.    The  resolu- 
tions however  were  not  rescinded,  and  it 
was  then  determined  that  in  case  of  future 
actions,    Messrs.    Hansard    should    not 
plead  at  all ;  and  that  the  parties  should 
suffer  for  their  contempt  of  the  resolu- 
tions and  authority  of  the  house.  Another 
action  was  brought  by  the  same  persou 
and  for  the  same  publication.    Messrs. 
Hansard  did  not  plead,    the  judgment 
went  against  them  by  de&ult,  and  the 
damages  were  assesses  by  a  jury  in  the 
sheriff's  court  at  600/.    The  sheriffs  of 
Middlesex  levied  for  that  amount,  but 
having  been  served  with  copies  of  the 
resolutions  of  the  house,  they  were  anxi- 
ous not  to  pay  the  money  to  Stockdale 
until  they  were  unable  to  delay  the  pay- 
ment any  longer.    At  the  opening  of  the 
session  of  parliament  in  1840,  the  money 
was  still  in  their  hands.    The  House  of 
Commons  at  once  entered  on  the  consi- 
deration of  these  proceedings,  which  had 
been  carried  on  in  spite  of  its  resolutions, 
and  in  the  first  place  committed  Stock- 
dale  to  the  custody  of  the  serjeant-atrarmr • 
The  sheriffs  were  desired  to  refund  the 
money,  and,  on  their  refusal,  were  also 
committed.    Mr.  Howard,  the  solicitor  of 
Mr.  Stockdale,  was  suffered  to  escape 
with  a  reprimand.    The  sheriffs  retained 
possession  of  the  money  until  an  attach- 
ment was  issued  from  the  Queen's  Bench, 
when  they  paid  it  over  to  Stockdale. 
Stockdale,  while  in  prison,  commenced  a 
fourth  action  by  the  same  solicitor,  and 
with  him  was  conunitted  to  Newgate  for 
the  offence ;  and  Messrs.  Hansard  were 
again  ordered  not  to  plead.    Once  more 
judgment  was  entered  up  against  them, 
and  a  writ  of  inquiry  of  damages  issued. 
Mr.  France,  the  under-sheriff,  upon 
whom  the  execution  of  this  writ  de- 
volved, having  been   served  with    the 
resolutions  of  the  commons,  expressed, 
by  petition,  his  anxiety  to  pay  obedience 
to  them,  and  sought  the  protection  of 
2H 
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the  house.  He  then  obtained  leave  to 
show  caoM  before  the  ooort  of  Queen's 
Bench  on  the  fourth  day  of  Easter  term 
why  the  writ  of  inquiir  should  not  be 
executed.  Meanwhile  the  imprisonment 
of  the  plaintiff  and  his  attorney  did  not 
preTent  the  proeecution  of  further  actions. 
Mr.  Howard's  son,  and  his  clerk,  Mr. 
Pearce,  having  been  concerned  in  oon> 
ducting  such  actions,  were  committed  for 
the  contempt,  and  Messrs.  Hansard,  as 
before,  were  iristructed  not  to  plead.  At 
lenph,  as  there  appeared  to  be  no  pro- 
bability of  these  vexatious  actions  bebg 
discontinued,  a  bill  was  introduced  into 
the  commons  and  passed,  by  which  pro- 
ceedings, criminal  or  civil,  against  per- 
sons for  publication  of  papers  printea  by 
order  of  either  house  of  parliament,  are 
to  be  stayed  by  the  courts,  upon  delivery 
of  a  certificate  and  affidavit  to  the  effect 
that  such  publication  is  by  order  of  par- 
liament   (Act  3  &  4  Vict  c.  9.) 

In  executing  the  Speaker's  warrant  for 
taking  Mr.  Howard  into  custody,  the  mes- 
sengers had  remained  some  time  in  his 
house,  for  which  he  brought  an  action  of 
trespass  against  them.  As  it  was  possible 
that  they  might  have  exceeded  their  au- 
thority, and  as  the  right  of  the  house  of 
commit  was  not  directly  brought  into 
question,  the  defendante  were,  in  this 
case,  instructed  to  plead ;  although  a 
clause  for  staying  further  ph)oeedings  in 
the  action  was  contained  in  the  bill  which 
was  pending,  at  that  time,  in  the  house 
of  lords ;  by  whom  however  it  was  after- 
wards omitted:  and  the  house  of  com- 
mons is  still  involved  in  litigation  on  ac- 
count of  the  exercise  of  its  privileges. 

Mr.  May  remarks  ( •  Law,  Privileges, 
&c.  of  Parliament')  that  "The  present 
position  of  privilege  is,  in  the  high- 
est degree,  unsatisfoctory.  Assertions 
of  privilege  are  made  in  parliament, 
and  denied  in  the  courts ;  the  officers  who 
execute  the  orders  of  parliament  are 
liable  to  vexatious  actions,  and  if  verdicts 
are  obtained  against  them,  the  damages 
and  costs  are  paid  by  the  Treasury. 
The  parties  who  bring  such  actions,  in- 
stead of  being  prevented  from  proceeding 
with  them  by  some  legal  process  acknow- 
ledged by  the  courts,  can  only  be  coerced 
by  an  unpopular  exercise  of  privilege. 


which  does  not  stay  the  actiona.  If 
parliament  were  to  act  strictiy  upon  its 
own  declarations,  it  would  be  forced  to 
commit  not  onl^  the  parties,  but  their 
counsel  and  their  attorneys,  the  judges 
and  the  sheriffs ;  and  so  great  would  be 
the  injustice  of  punishing  the  public 
officers  of  justice  for  administering  the 
law  acoording  to  their  consciences  and 
oaths,  that  parliament  would  shrink  fixim 
so  violent  an  exertion  of  privilege.  And 
again,  the  intermediate  course  adopted  in 
the  case  of  Stockdale  v.  Hansard,  of  co- 
ercing the  sheriff  for  executing  the  judg- 
ment of  the  court,  and  allowing  the 
judges  who  gave  the  obnoxious  judgment 
to  pass  without  censure,  is  inconsistent  in 
principle,  and  betrays  hesitation  on  the 
part  of  the  house,  distrust  of  iti  own  au- 
thority, or  fear  of  public  opinion  "  (p.  129, 
130). 

Forms  cf  Procedtire, 
Meeting  cf  Parliament:  Prelimxmarg 
Proceedings.— On  the  meeting  of  a  new 
parliament  it  is  the  practice  for  the  lord 
chancellor,  with  other  peers  appointed  by 
commission  under  the  great  seal  for  that 
purpose,  to  open  the  parliament  by  stating 
"  that  her  Majesty  will,  as  soon  as  the 
members  of  both  houses  shall  be  sworn, 
declare  the  causes  of  her  calling  this 
parliament;  and  it  being  necessary  a 
Speaker  of  the  house  of  commons  should 
be  first  chosen,  that  you,^entiemen  of  the 
house  of  comnxms,  repair  to  the  place 
where  you  are  to  sit,  and  there  proceed 
to  the  appointment  of  some  proper  person 
to  be  your  Speaker ;  and  tiiat  you  present 
such  person  whom  you  shall  so  choose 
here,  to-morrow  (at  an  hour  stated)  for 
her  Majesty's  royal  approbation."  The 
conmions  then  proceed  at  once  to  the 
election  of  their  Speaker.  If  any  debate 
arises,  the  clerk  at  the  table  acts  as 
Speaker,  and  standing  up,  points  to  the 
members  as  they  rise.  He  also  puts  the 
question.  When  the  speaker  is  chosen, 
his  proposer  and  seconder  conduct  him 
to  the  chair,  where,  standing  on  the 
upper  step,  he  thanks  the  house  and  takes 
his  seat  It  is  usual  for  some  members 
to  congratulate  him  when  he  has  taken 
the  chair.  As  yet  he  is  only  Speaker 
elect,  and  as  such  presents  himself  <hi  the 
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following  day  in  the  hoose  of  lords, 
when  it  nas  been  costomarj  for  him  to 
acquaint  the  lords  commissioners  that 
the  choice  of  the  commons  has  '*  fallen 
upon  him/'  that  he  feels  the  difficulties  of 
his  high  and  arduous  office,  and  that,  "  if 
it  should  be  her  Majesty's  pleasure  to 
disapprove  of  this  choice,  her  majesty's 
faithful  commons  will  at  once  select  some 
other  member  of  their  house  better  quali* 
fied  to  fill  the  station  than  himself."  It 
is  stated  by  Hatsell,  that  there  have  been 
only  two  instances  **  in  which  neither  this 
form,  of  having  the  royal  permission  to 
proceed  to  the  election  of  a  Speaker,  nor 
the  other,  of  the  king's  approbation  of 
the  person  elected,  have  been  observed. 
The  first  is  the  election  of  Sir  Harbottle 
Grimstone,  on  the  25th  of  April,  1660, 
to  be  Speaker  of  the  Convention  Parlia- 
ment which  met  at  the  Restoration ;  the 
other  is  the  election  of  Mr.  Powle,  22nd 
January,  1688-9,  in  the  Convention  Par- 
liament at  the  Revolution."  The  only 
instance  of  the  royal  approbation  being 
refused  is  in  the  case  of  Sir  Edward 
Sevmonr  in  1678.  Sir  John  Topham 
indeed  was  chosen  Speaker  in  1450,  but 
his  excuse  was  admitted  by  the  king,  and 
another  was  chosen  by  the  commons  in 
his  place.  In  order  to  avoid  a  similar 
pitxieding  on  the  part  of  the  king.  Sir 
Edward  Seymour,  who  knew  that  it  had 
been  determined  to  accept  his  excuse, 
omitted  the  usual  form.  Of  late  years 
the  speaker's  address,  upon  this  occasion, 
has  been  very  considerably  modified. 
(See  May's  '  Parliament,' p.  137.) 

When  the  Sp^iker  has  been  approved, 
he  lavs  claim  on  behalf  of  the  conmions, 
**  by  humble  petition,  to  all  their  ancient 
and  undoubted  rights  and  privileges," 
which  being  confirmed,  the  Speaker  with 
the  commons  retires  from  the  bar  of 
the  house  of  lords. 

Both  houses  then  proceed  to  take  the 
oaths  reouired  by  law.  In  the  commons 
the  Speaker  takes  them  before  any  other 
member.  Three  or  four  days  are  usually 
occupied  in  this  duty  before  the  queen 
declares  to  both  houses,  in  person  or  by 
commission,  the  causes  of  ouling  the  par- 
liament. From  tiliis  time  business  pro- 
ceeds regularly.  'The  first  thing  usually 
done  in  both  houses  is  to  Tote  an  ad- 


dress in  answer  to  the  speech  from  the 
throne. 

Before  any  business  is  undertaken, 
prayers  are  read ;  in  the  house  of  lords 
by  a  bishop,  and  in  the  commons  by 
their  chaphim.  The  lords  usually  meet  at 
five  o'clock  in  the  afternoon,  the  commons 
at  four. 

Conduct  ^Business,  ZHvisions,  j*c. — In 
the  house  of  lords  business  may  proceed 
when  three  peers  are  present,  but  forty 
members  are  required  to  assist  in  the 
deliberations  of  the  lower  house.  If  that 
number  be  not  present  at  four  o'clock  in 
the  afternoon,  or  if  notice  be  taken,  or 
if  it  appear  on  a  division,  that  less  than 
that  number  are  present,  the  Speaker 
adjourns  the  house  until  the  next  sitting 
day.  In  both  houses  all  questions  are 
decided  by  a  majority,  but  in  the  lords 
proxies  are  counted,  while  in  the  com- 
mons none  may  vote  but  those  present 
in  the  house  when  the  question  is  put  by 
the  Speaker  or  chairman.  When  any 
question  arises  upon  which  a  difference 
of  opinion  is  expressed,  it  becomes  ne- 
cessary to  ascertam  the  numbers  on  each 
side.  In  the  lords,  the  party  in  favour 
of  the  question  are  called  **  content,"  and 
that  opposed  to  it  **  not-content"  In  the 
commons  these  parties  are  described  as 
the  "ayes"  and  "noes."  When  tlie 
Speaker  cannot  decide  by  the  voices 
which  party  has  the  majority,  or  when 
his  decision  is  disputed,  a  division  takes 
place.  This  is  efiected  in  the  lords  by 
sending  the  "  contents  "  or  **  nonconteuLs," 
as  the  case  may  be,  to  the  other  side  of 
the  bar,  and  leaving  one  party  in  the 
hoi»e.  Each  party  is  thus  counted  se- 
prately.  The  practice  in  the  other 
house,  until  1836,  was  to  send  one  party 
forth  into  the  lobby,  the  other  remaining 
in  the  house.  Two  tellers  for  each  party 
then  counted  the  numbers,  and  reported 
them.  In  1836  it  was  thought  advisable 
to  adopt  some  mode  of  recording  the 
names  of  members  who  voted,  and  for 
this  purpose  several  contrivances  wefe 
proposed.  The  one  adopted  and  now  in 
operation  is  this: — There  are  two  lobbies, 
one  at  each  end  of  the  house ;  and  on  a 
division  the  house  is  entirely  cleared,  one 
party  being  sent  to  each  of  the  lobbies. 
Two  clerics  are  stationed  at  each  of  the 
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ratraocis  to  the  house,  holding  lists  of 
the  members  in  alphabetical  order  printed  I 
upon  large  sheets  of  thick  nasteboard  so 
as  to  aToid  the  trouble  and  delay  of  turn- 
ing oTer  pages.  While  the  members  are 
passing  into  the  boose  again,  the  clerks 
place  a  mark  against  each  of  their  names* 
and  the  tellers  count  the  number.  These 
sheets  of  pasteboard  are  sent  off  to  the 
printer,  who  prints  the  marked  names 
m  their  order;  and  the  division  lists  are  ' 
then  deliTcred  on  the  following  morning 
together  with  the  votes  and  proceedings 
of  the  house.  This  plan  has  been  quite 
successful;  the  names  are  taken  down 
with  great  accuracy,  and  very  little  delay 
is  occasioned  by  the  process. 

In   committers  of  the  whole    house, 
diyisions  are  to  be  taken  by  the  members 
of  each  party  crossing  over  to  the  opposite 
side  of  the  house,  unless  ^ye  members  i 
require  that  the  names  shall  be  noted  in  , 
the  usual  manner;    but  practically  no  ' 
»uch  distinction  is  now  observed.  I 

In  addition  to  the  power  of  expressing  ' 
assent  or  dissent  by  a  vote,  peers  may 
record  their  opinion  and  the  grounds  of 
it'  by  a  *'  protest,'*  which  is  entered  in  the  ! 
Journals,  together  with  the  names  of  all  ' 
the  peers  who  concur  in  it  | 

When  matters  of  great  interest  are  to  ■ 
be  debated  in  the  upper  house,  the  lords 
are  **  summoned ; "  and  in  the  house  of 
commons  an  order  is  occasionaliy  made 
that  the  house  be  called  over,  ana  mem- 
bers not  attending  when  their  names  are 
called,  are  reported  as  defaulters,  and 
ordered  to  attend  on  another  day,  when, 
if  they  are  still  absent  and  no  excuse  be 
offered,  they  are  sometimes  committed  to 
the  custody  of  the  serjeant-at-arms. 

The  business  which  occupies  nearly 
the  whole  attention  of  both  houses  (if  we 
except  the  hearing  of  appeals  by  the  lords 
and  the  trial  of  controverted  elections  by 
the  commons)  is  the  passing  of  bills ;  and 
the  mode  of  proceeuing  with  respect  to 
them  may  be  brietiy  dettcribed  in  the  first 
place. 

Bills,  Pvhlic  and  Private, 

Bills  are  divided  into  two  classes — 
such  as  are  of  a  public  nature  affecting 
the  general  interests  6f  the  state,  and 
saoh  as  relate  only  to  local  or  private 


mattere.  The  fonaer  are  introdaoed 
directly  by  menUwrs;  the  latter  ai« 
brought  in  upon  peticions  from  the  parties 
interested,  after  the  necessary  notkes  haw 
been  given,  and  all  ibrma  required  by 
the  standing  orders  have  been  complied 
with. 

With  fern  esoeptioiis,  pubBe  bills  may 
originate  in  either  house,  unlev  they  be 
for  granting  supplies  of  any  kind,  or  in- 
volve dire^^  or  indireetly  the  levying 
or  appropriation  of  any  tax  or  fine  iqion 
the  people.  The  exclnnve  right  of  the 
commons  to  deal  with  all  legislation  of 
this  nature  affects  very  extensively  the 
practice  of  introdndns  private  bills  into 
either  house.  Thus,  ul  those  which  au- 
thorise the  levying  of  local  tolls  or  rates 
are  brought  in  upon  petition  to  the  lower 
house.  These  oorapow  by  for  die  greater 
part  of  all  private  bills.  All  measures  of 
local  improvement,  whether  for  enclosing 
land,  lignting,  watching,  and  improving 
towns,  establishing  police,  or  making 
roads,  bridges,  railway's,  canals,  or  other 
public  works,  originate  in  the  commona. 
On  the  other  haml,  many  bills  of  a  per- 
sonal nature  are  always  sent  down  from 
the  lords,  such  as  bills  affecting  private 
estates,  and  for  dissolving  marriages.  As 
a  <}uestion  of  prindple  it  is  perhaps  una- 
voidable that  so  large  a  proportion  of  bills 
must  begin  in  one  house,  but  much  ob- 
struction to  business  and  a  verr  unequal 
division  of  labour  are  the  resulti  of  the 
practice,  which  will  be  relieved,  in  some 
measure,  by  the  arrangement  already  re- 
ferred to  (p.  459)  in  regard  to  railway 
bills.  Bills  affecting  tbie  peerage  must 
originate  in  the  lords,  and  acts  of  grace 
with  the  crown,  where  the  prerogative  of 
mercy  is  vested. 

ProgretM  ^  Bills:  PtMic  Bilis.-^hk 
the  house  of  lords  any  member  may  pr^ 
sent  a  bill;  and  in  the  commons  mo- 
tions  for  leave  to  bring  in  bills  of  a  pub- 
lic nature  are  not  very  frequently  refused. 
The  more  usual  time  for  opposing  any 
measure  in  its  progrees  is  on  the  second 
reading,  when  all  the  provisions  are 
known,  and  the  general  principle  and  e^ 
feet  of  them  may  be  considered.  When 
leave  is  given  to  bring  in  a  bill,  certain 
members  are  ordered  to  prepare  it,  who  are 
the  proposer  and  secander  of  the  motion 
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to  whom  others  are  sometimes  added.  It 
is  then  brought  in  and  read  a  first  time, 
and  a  day  is  fixed  for  the  second  reading, 
vhich  generally  leaves  a  safficient  inter- 
Tal  for  the  printing  and  circulation  of  the 
bill. 

It  has  been  already  said  that  the  second 
reading  is  the  occasion  on  which  a  bill  is 
more  particularly  discussed.  Its  prin- 
ciple is  at  that  time  made  the  subject  of 
discossion,  and  if  it  meet  with  approval, 
the  bill  is  committed,  either  to  a  commit- 
tee of  the  whole  house  or  to  a  select  com- 
mittee, to  consider  its  several  provisions 
in  detail.  A  committee  of  tne  whole 
house  is  in  &ct  l^e  house  itself,  in  the  ab- 
sence of  the  Speaker  from  the  chair ;  but 
the  rule  which  allows  members  to  speak 
as  often  as  they  think  fit,  instead  of  re- 
stricting them  to  a  single  speech,  as  at 
other  times,  affords  great  fiicilities  for  the 
careful  examination  and  foil  discussion 
of  details.  The  practice  of  referring  bills 
of  an  intricate  and  technical  description 
to  select  committees  has  become  very 
prevalent  of  late  years,  and  might  be  ex- 
tended with  advantage.  Many  bills  are 
understood  by  a  few  members  only,  whose 
observations  are  listened  to  with  impati- 
ence, and  thus  valuable  suggestions  are 
often  withheld  in  the  house,  which  in  a 
committee  might  be  embodied  in  the  bill. 
By  leaving  such  bills  to  a  select  commi^ 
tee,  the  house  is  enabled  to  attend  to 
measures  more  generally  interesting, 
while  other  business,  of  perhaps  equal 
importance,  is  proceeding  at  the  same 
time ;  and  it  has  always  the  opportunity 
of  revising  amendments  introduced  by 
the  committee. 

Before  a  bill  goes  into  committee  there 
are  certain  blanks  for  dates*  amount  of 
penalties,  ftc,  which  are  filled  up  in  this 
stage.  Bills  of  importance  are  often 
recommitted,  or  in  other  words,  pass 
twic%  and  even  in  some  instances  three 
or  four  times  through  the  committee. 
When  the  proceedings  in  committee  are 
terminated,  the  bill  is  reported  with  the 
amendments  to  the  house,  on  which  occa- 
non  they  are  agreed  to,  amended,  or  dis- 
agreed to,  as  the  case  may  be.  If  many 
amendments  have  been  made,  it  is  a 
common  and  very  useful  practice  to  re- 
print the  bill  before  the  report  is  taken 


into  consideration.  After  the  report  has 
been  agreed  to,  the  bill  with  the  amend- 
ments IS  ordered  to  be  engrossed  previous 
to  the  third  reading.  A  proposition  was 
made  not  long  since,  but  without  success, 
for  discontinuing  the  custom  of  engross- 
ment upon  parchment,  and  for  using  an 
examined  copy  of  the  printed  bill,  signed 
by  the  clerk  of  the  house,  for  all  tiie  pur^ 
poses  for  which  the  engrossed  copy  is 
now  required. 

The  third  reading  is  a  sta^  of  great 
importance,  on  which  the  entire  measure 
is  reviewed,  and  the  house  determines 
whether,  after  the  amendments  that  have 
been  made  on  previous  stages,  it  is  fit  on 
the  whole  to  pass  and  become  law.  The 
(question,  *'  that*  this  bill  do  pass,"  which 
immediately  succeeds  the  third  reading, 
is  usually  no  more  than  a  form,  but  there 
have  been  occasions  on  which  that  ques- 
tion has  been  opposed,  and  even  nega- 
tived. The  tide  of  the  bill  is  setUed  last 
of  all. 

An  interval  of  some  days  usually 
elapses  between  each  of  the  principal^ 
stages  of  a  bill ;  but  when  there  is  anj 
particular  cause  for  haste,  and  there  is 
no  opposition,  these  delays  are  dispensed 
with,  and  the  bill  is  allowed  to  pass 
through  several  stages,  and  occasionally 
through  all,  on  the  same  day. 

This  statement  of  the  progress  of  bills 
applies  equally  to  both  houses  of  parlia- 
ment There  is  however  a  slight  dfistino- 
tion  in  the  title  of  a  bill  while  pending  in 
the  lords,  which  is  alwa^  entitled  **  an 
act,"  whether  it  has  originated  in  the 
lords  or  has  been  brought  up  from  the 
commons. 

When  the  commons  have  passed  a  bill, 
they  send  it  to  the  lords  by  one  of  their 
own  members,  who  is  usually  accom- 
panied by  not  less  than  eight  other  mem- 
bers. The  lords  send  down  bills  by  two 
masters  in  chancery ;  unless  they  relate  to 
the  crown  or  the  royal  family,  in  which 
case  they  are  generally  sent  by  two  judges. 

Some  furtMr  information  on  this  sub- 
ject will  be  found  under  Bill  in  Pablia- 

MENT. 

Private  Bilh,^ln  deliberating  upon 
private  bills  parliament  may  be  considered 
as  acting  judicially  as  well  as  in  its  le- 
gishitive  capacity.    The  conflictug  in- 
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terests  of  pd^te  parties,  the  rights  of  in- 
diTiduaU,  and  the  protection  of  the  public 
have  to  be  reconciled.  Care  must  be 
taken,  in  furthering  an  apparently  useful 
object,  that  injustice  he  not  done  to  indi- 
viduals, although  the  public  may  derive 
adyantage  from  it  \  igilance  and  cau- 
tion should  be  exercised  lest  parties  pro- 
fessing to  have  the  public  interests  in 
Tiew  should  be  establishing,  under  the 
protection  of  a  statute,  an  injurious  mo- 
nopoly. The  rights  of  landowners  among 
themselves,  and  of  the  poor,  must  be  scru- 
tinised in  passing  an  enclosure  bill.  Every 
description  of  interest  is  affected  by  the 
making  of  a  railway.  Land,  houses, 
parks,  and  pleasure-grounds  are  sacrificed 
to  the  superior  claim  of  public  utility 
over  private  rights.  The  repugnance  of 
some  proprietors  to  permit  the  line  to 
approach  their  estates— the  eagerness  of 
others  to  share  in  the  bounty  of  the  com- 
pany and  to  receive  treble  the  value  of 
their  laud,  embarrass  the  decision  of  par- 
liament as  to  the  real  merits  of  the  under^ 
taking,  which  would  be  sufficiently  diffi- 
cult without  such  contentions.  If  a  com- 
pany receive  authority  to  disturb  the 
rights  of  persons  not  interested  in  their 
works,  it  is  indispensable  that  ample  se- 
curity be  taken  that  they  are  able  to  com- 
plete them  so  as  to  attain  that  public  uti- 
lity which  alone  justified  the  powers 
being  intrusted  to  them.  The  impru- 
dence of  speculators  is  to  be  restrained, 
and  unprofitable  adventures  discounte- 
nanced, or  directed  into  channels  of  use- 
fulness and  profit.  In  short,  parliament 
must  be  the  umpire  between  all  parties, 
and  endeavour  to  reconcile  all  interests. 

The  inquiries  that  are  necessary  to  be 
conducted  in  order  to  determine  upon  the 
merits  of  private  bills  are  too  extensive 
for  the  house  to  undertake,  and  it  has 
therefore  been  usual  to  delegate  them  to 
committees.  To  prevent  parties  from 
being  taken  by  surprise,  the  standing  or- 
ders require  certain  notices  to  be  given 
(to  the  public  by  advertisement,  and  to 
parties  interested  by  personal  service)  of 
the  intention  to  petition  parliament  The 
first  thing  which  is  done  by  the  com- 
mons on  receiving  the  petition  therefore 
is  to  inquire  whether  these  notices  have 

n  properly  given,  and  if  all  other 


forms  prescribed  by  the  standing  orders 
liave  been  observed.  This  inquiry  is 
confided  to  a  committee,  who  report  their 
determination  to  the  house.  It  will  he 
necessary  here  to  explain  the  constitution 
of  this  committee.  Until  very  recently 
it  was  the  practice  for  the  Speaker  to  pre- 
pare "  lists  *•  of  members  who  were  to 
form  committees  on  bills  relating  to  par- 
ticular counties,  in  snch  a  manner  as  to 
combine  a  foir  proportion  of  members 
connected  with  the  locality,  with  the 
representatives  of  places  removed  from 
any  local  influence  or  prejudice.  Each 
of  these  lists  consiated  of  upwards  of  a 
hundred  members,  any  five  of  whom 
formed  the  committee.  This  system  was 
liable  to  many  objections.  The  nnmber 
of  the  committee  was  too  great  to  alk>w 
any  responsibility  to  attach  to  the  mem- 
bers. They  were  canvassed  to  vote  by 
each  of  the  opposing  parties  without  hav- 
ing heard  the  evidence  or  arguments  on 
either  side ;  and  were  sometimes  induced 
to  crowd  into  the  committee-room  and  re- 
verse decisions  which  had  been  arrived 
at  after  long  and  patient  inquiry.  These 
evils  led  to  an  entire  alteration  of  the  sys^ 
tem.  All  petitions  for  private  bills  are  now 
referred  to  the  same  select  committee 
which  is  appointed  at  the  beginning  of  each 
session,  and  is  composed  of  memben  whose 
habits  of  business  and  practical  acquain- 
tance with  this  branch  of  legislation  con- 
stitute them  a  tribunal  in  every  respect 
superior  to  the  old  list  committees.  To 
facilitate  these  proceedinjp  they  divide 
themselves  into  four  or  six  sub-commit- 
tees. 

The  report  which  this  committee  makes 
to  the  house  is  simply  whether  the  stand- 
ing orders  have  been  complied  with  or 
not  If  it  be  favourable,  leave  is  at  once 
given  to  bring  in  the  bill ;  if  not,  it  is  re- 
ferred to  another  committee  also  ap- 
pointed at  the  beginning  of  the  session, 
and  called  the  **  committee  on  standing 
orders,"  whose  province  it  is  to  inquire  into 
the  circumstances  of  the  case,  and  report 
their  opinion  as  to  the  pn^riety  of  dis- 
pensing with  the  standing  orders,  of  re- 
quiring notices,  or  imposing  new  coodi- 
Uons.  If  this  committee  decide  that  the 
parties  are  not  entiUed  to  indulgence,  it 
is  still  competent  for  the  house  to  rriax 
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its  standing  orders,  as  it  does  not  by  any 
means  delegate  its  authority ;  yet  in  prac- 
tice the  report  is  final.  Attempts  are 
sometimes  made  to  overrule  it,  but  very 
rarely  with  success. 

When  nothing  has  occurred  to  obstruct 
the  progress  of  the  bill,  it  is  read  a  first 
time ;  ajfter  which  three  clear  days  must 
elapse  before  the  second  reading,. the  bill 
being  printed  and  delivered  to  members 
in  the  interval.  The  principle  is  now 
considered  "by  the  house,  as  in  the  case 
of  public  bills ;  and  if  the  (question  for 
reading  the  bill  be  carried,  it  is  then 
committed  to  a  select  committee.  The 
constitution  of  committees  on  petitions 
has  already  been  explained.  Wnile  the 
list  committees  were  resorted  to,  both  the 
petition  and  the  bill  itself  were  referred 
to  the  same  committee,  but  at  present  a 
new  mode  of  appointing  committees  is  in 
operation.  It  has  been  tried  for  a  short 
time  only,  and  must  be  tested  by  further 
experience  before  any  decided  opinion 
can  be  given  upon  its  merits.  The  lists 
which  have  already  been  described  are 
much  reduced  in  number,  and  a  commit- 
tee of  selection  is  appointed,  to  whom 
members  upon  the  list  must  signify  their 
intention  to  attend  throughout  the  whole 
proceedings  before  they  are  permitted  to 
vote.  To  these  the  committee  of  selec- 
tion add  a  certain  number  of  other  mem- 
bers not  locally  interested,  in  such  a  pro- 
portion as  they  may  think  fit  Smce 
1844  committees  upon  railway  bills  con- 
sisting of  five  menibers  only  have  been 
speci^ly  nominated  by  the  committee  of 
selection. 

In  committee,  the  bill,  if  opposed,  un- 
dergoes a  severe  examination.  Petitions 
against  it  are  presented  to  the  house  and 
referred  to  the  committee,  who  hear  coun- 
sel and  examine  witnesses.  The  princi- 
ple of  the  bill  has  been  by  no  means  es- 
tablished by  the  second  reading,  for  the 
preamble  is  discussed  in  the  committee, 
and  if  it  be  determined  by  them  that  it  has 
not  been  proved,  there  is  an  end  of  the 
bill.  The  report  is  ordered  to  lie  upon 
the  table,  and  generally  no  further  notice 
is  taken  of  it  The  house  indeed  seems 
to  delegate  its  authority  more  entirely  to 
the  committee  on  a  bill  than  to  any  oUier 
committee,  as  it  allows  them  to  decide 


against  a  principle  in  fiivour  of  which  it 
has  already  declared  an  opinion ;  however 
it  has  sometimes  interfered  in  a  manner 
which  will  be  best  explained  by  briefly 
detailing  the  cases.  In  1836  the  commit- 
tee on  the  Durham  (South-West)  Railway 
Bill  reported,  according  to  the  usuU 
form,  that  the  preamble  had  not  been 
proved  to  their  satisfaction ;  upon  which 
they  were  ordered  to  re-assemble  for  the 
purpose  of  reporting  specially  the  pream- 
ble, and  the  evidence  and  reasons  in  de- 
tail on  which  they  had  come  to  their 
resolution.  The  detailed  report  was  acr 
cordingly  made,  but  the  decision  of  the 
committee  was  not  further  questioned. 
In  1837  the  bills  for  making  four  distinct 
lines  of  railway  to  Brighton  had  been 
referred  to  one  committee.  An  unpre- 
cedented contest  arose  among  the  pro- 
moters of  the  competing  lines;  ana  at 
length  it  was  apprehended  that  all  the 
bills  would  be  lost  by  the  combination  of 
three  of  the  parties  against  each  of  the 
lines  on  which  the  committee  would  have 
to  determine  separatelv.  This  conse- 
quence was  prevented  by  an  instruction 
to  the  committee  to  **  make  a  special  re- 
port of  th^  engineering  particulars  of 
each  of  the  lines,  to  enable  the  house  to 
determine  which  to  send  back  for  the 
purpose  of  having  the  landowners  heard 
and  the  clauses  settled.*' 

If  ^e  committee  allow  that  the  allega- 
tions of  the  preamble  have  been  proved, 
they  proceed  to  consider  the  bill  clause 
by  clause.  But  before  we  quit  the  subject 
of  the  preamble,  the  modem  practice  con- 
cerning railway  bills  may  be  adverted 
to.  There  are  so  many  grounds  upon 
which  the  preamble  may  fail  to  be 
proved,  and  so  many  points  on  which  the 
committee  should  be  informed  before  a 
just  decision  can  be  given,  that  in  1836  a 
rule  was  established  which  obliges  the 
committee  to  report  in  detail.  On  re- 
ceiving the  report,  the  house  is  now  ac- 
quainted with  the  chief  particulars  from 
which  the  expedient  of  the  measure 
may  be  collected.  The  length  of  the 
line, — the  probable  expense  of  the  works, 
and  the  sufficiency  of  the  estimates, — the 
revenue  expected  from  passengers  and 
from  agricultural  produce  or  merchan- 
dise, with  the  grounds  of  the  calculation, 
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— ^the  engineering  difficulties, — ^the  gra- 
dients and  cnnres,  are  all  distinctly  stated. 
This  system  might  be  extended,  with 
great  advantage,  to  other  classes  of  bills ; 
but  is  confined  at  present  to  railway  bills 
alone.  Much  attention  has  been  paid  of 
late  to  the  improvement  of  the  modes  of 
conducting  private  business,  and  it  is  not 
improbable  that  detailed  reports  may 
form  part  of  the  future  recommendations 
of  committees,  on  whom  the  task  of  sug- 
gesting further  improvements  may  be  im- 
posed. 

It  has  been  said  that  public  bills  are 
occasionally  referred  to  select  commit- 
tees ;  these  however  must  also  pass 
through  a  committee  of  the  whole  house. 
Private  bills  are  committed  to  select 
committees  only.  Bills  for  divorces,  by 
a  standing  order,  were  committed,  like 
public  bills,  to  committees  of  the  whole 
house,  until  the  11th  February,  18iO, 
when  an  order  was  made  for  referring 
them  to  a  select  committee  of  nine  mem- 
bers. 

It  will  not  be  necessary  to  pursue  any 
further  the  progress  oi  private  bills, 
which  differs  only  from  that  already  de- 
scribed in  respect  of  bills  of  .a  public  na- 
ture, in  the  necessity  for  certain  specified 
intervals  between  each  stage,  and  for  no- 
tices in  the  private  bill  office. 

In  the  House  of  Lords,  when  a  private 
bill  is  unopposed,  it  is  committed  to  the 
permanent  chairman  of  committees,  and 
any  other  peers  may  attend ;  but  when  a 
bill  is  to  be  opposed,  the  committee  on 
standing  orders  inquires  whether  the 
standing  orders  have  been  complied  with, 
and  if  so,  the  bill  is  referred  to  a  commit- 
tee of  five  appointed  by  a  standing  com- 
mittee of  five  peers,  to  whom  is  confided 
the  duty  of  selecting  all  committees  on 
opposed  bills,  according  to  the  circum- 
stances of  each  case. 

In  order  to  ensure  a  proper  acquaint- 
ance with  the  provisions  of  private  bills, 
some  of  which  are  very  voluminous,  the 
House  of  Commons  have  lately  adopted 
a  rule  requiring  breviates  of  the  bills  to 
be  laid  before  them  six  days  before  the 
second  reading,  and  breviates  of  the 
amendments  made  by  the  committee,  be- 
fore the  house  take  the  report  into  consi- 
deration.   These  are  prepared  by  the  ex- 


aminer of  election  recognizances  and 
counsel  to  the  speaker. 

Cor^erences  Between  the  two  Houset, — 
The  progress  of  bills  in  each  House  of 
Parliament  having  been  detailed,  it  still 
remains  to  describe  the  subsequent  pro> 
ceedings  in  case  of  difference  between 
them.  When  a  bill  has  been  returned  by 
either  house  to  the  other,  with  amend- 
ments which  are  disagreed  to,  a  confer- 
ence is  desired  by  the  house  which  dis- 
agrees to  the  amendment,  to  acquaint  the 
other  with  the  reasons  for  such  disagree- 
ment ;  in  order,  to  use  the  words  of  Hat- 
sell,  "that  after  considering  those  rea- 
sons, the  house  may  be  induced,  either 
not  to  insist  upon  their  amendments,  or 
may,  in  their  turn,  assign  such  arguments 
for  having  made  them,  as  may  prevail 
upon  the  other  house  to  agree  to  them. 
If  the  house  which  amend  the  bill  are  not 
satisfied  and  convinced  by  the  reasons 
urged  for  disagreeing  to  the  amendments, 
but  persevere  in  insisting  upon  their 
amendments,  the  form  is  to  desire  an- 
other conference ;  at  which,  in  their  turn, 
they  state  their  arguments  in  favour  of 
the  amendments,  and  the  reasons  why 
they  cannot  depart  from  them;  and  if 
after  such  second  conference  the  other 
house  resolve  to  insist  upon  disagreeing 
to  the  amendments,  they  ought  then  to 
demand  a  *  free  conference,  at  which 
the  arguments  on  both  sides  may  be  more 
amply  and  freely  discussed.  If  this  mea- 
sure should  prove  ineffectual,  and  i^  after 
several  free  conferences,  neither  house 
can  be  induced  to  depart  from  the  point 
they  originally  insisted  upon,  nothing 
further  can  be  done,  and  the  bill  must  be 
lost"  An  interesting  occasion  on  which 
all  these  proceedings  were  successively 
adopted  has  recently  occurred.  A  free 
conference  had  not  been  held  since  1702, 
until  a  contest  arose  in  1836  upon  amend- 
ments made  by  the  lords  to  a  bill  for 
amending  the  Act  for  regulating  Munici- 
pal Corporations. 

Whether  the  conference  be  desired  by 
the  lords  or  by  the  commons,  the  lords 
have  the  sole  right  of  appointing  the  time 
and  place  of  meeting.  The  house  that 
seeks  the  conference  must  clearly  express 
in  their  message  the  subject  upon  which 
it  is  desired,  and  it  is  not  granted  as  ^ 
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matter  of  course.  There  are  many  in- 
stances  to  be  found  in  the  Journals  in 
which  a  conference  has  been  refused,  but 
not  of  late  years.  The  reasons  that  are 
to  be  offered  to  the  other  house  are  pre- 
pared by  a  committee  appointed  for  that 
purpose,  who  report  them  for  the  approval 
of  the  house.  These  reasons  are  generally 
very  short,  but  in  some  cases  ar^ments 
have  been  entered  into  at  considerable 
length.  The  conference  is  conducted  by 
"  Managers "  for  both  hooses,  who,  on 
the  part  of  the  house  desiring  the  confer- 
ence, are  the  members  of  the  committee 
who  have  drawn  up  the  reasons,  to  whom 
others  are  occasionally  added.  Their 
duty  is  to  read  and  deliver  in  the  reasons 
with  which  they  are  intrusted  to  the 
managers  of  the  other  house,  who  report 
them  to  the  house  which  they  represent 
At  a  free  conference  the  managers  on 
either  side  have  more  discretion  vested 
in  them,  and  may  urge  whatever  argu- 
ments they  think  fit.  A  debate  arose  in 
the  hist  free  conference,  to  which  we  have 
just  alluded,  and  the  speeches  of  the  ma- 
nagers were  taken  in  short-hand  and 
printed.  While  the  conference  is  being 
held,  the  business  of  both  houses  is  sus- 
pended until  the  return  of  the  managers. 

Amendments  made  to  bills  by  either 
house  are  not  the  only  occasions  upon 
which  conferences  are  demanded.  Ke- 
solutions  of  importance,  in  which  the 
concurrence  of  the  other  house  is  desired, 
are  communicated  in  this  manner.  Re- 
ports of  committees  have  also  been  com- 
municated by  means  of  a  conference.  In 
1829  a  conference  was  demanded  by  the 
commons  to  request  an  explanation  of  the 
circumstances  under  which  a  bill  that 
had  been  amended  by  the  lords  had  re- 
ceived the  royal  assent  without  being  re- 
turned to  the  commons  for  their  concur- 
rence. The  lords  expressed  their  regret 
at  the  mistake,  and  stated  that  mey 
had  themselves  been  prepared  to  desire 
a  conference  upon  the  subject,  when 
they  received  the  message  from  the 
conunons. 

Conferences  were  formerly  held  in  the 
Painted  Chamber,  but  since  the  destruc- 
tion of  the  houses  of  parliament  by  fire  in 
1834,  that  apartment  has  been  appropri- 
ated to  the  sittins^  of  the  House  of  Peers, 


and  conferences  now  meet  in  one  of  the 
lords'  committee  rooms. 

Sojfol  Assent  to  Bills,— The  form  of 
giving  the  royal  assent  to  bills  has  already 
been  described.    [Assent,  Rotjil.] 

Committees, — Committees  are  either 
«  of  the  whole  house  "  or  «  select."  The 
former  are  in  fact  the  house  itself,  with  a 
chairman  instead  of  the  lord  chancellor 
or  Speaker  presiding.  There  is  a  more 
free  and  unlimited  power  of  debate  when 
the  hoose  is  in  committee,  as  members 
may  speak  any  number  of  times  upon  the 
same  question,  from  which  they  are  re- 
strained on  other  occasions.  Select  com- 
mittees are  specially  appointed,  generally 
for  inquiring  into  particular  subjects  con- 
nected with  legislation.  It  is  usual  to 
give  them  the  *'  power  to  send  for  persons, 
papers,  and  records  C  but  in  ease  of  any 
disobedience  to  their  orders,  they  have 
no  direct  means  of  enforcing  compliance, 
but  must  report  the  circumstances  to  the 
house,  which  will  immediately  interfere. 

In  case  of  an  equality  of  voices,  the 
chairman,  who  is  chosen  by  the  committee 
out  of  its  own  members,  gives  the  casting 
vote.  Some  misconception  appears  to  have 
existed  as  to  the  precise  nature  of  the 
chairman's  right  of  voting.  In  1836  the 
House  of  Commons  was  informed  that 
the  chairman  of  a  select  committee  had 
first  claimed  the  privilege  to  vote  as  a 
member  of  the  committee,  and  afterwards, 
when  the  voices  were  equal,  of  giving  a 
casting  vote  as  chairman,  and  that  such 
practice  had  of  late  years  prevailed  in 
some  select  committees ;  when  it  was  de- 
clared by  the  house  that,  according  to  the 
established  rules  of  parliament,  the  chair- 
man of  a  select  committee  can  only  vote 
when  there  is  an  equality  of  voices.  (91 
Cammontt  Journals,  p.  2 14.  J  This  error 
was  very  probably  occasioned  by  the 
practice  of  election  committees,  which 
was  however  confined  to  them,  and  only 
existed  under  the  provisions  of  acts  of 
parliament. 

In  1837  some  regulations  were  made 
by  the  House  of  Commons  for  rendering 
select  committees  more  efficient  ana 
responsible.  The  number  of  members 
on  a  committee  was  limited  to  fifteen. 
Lists  of  their  names  are  to  be  affixed  in 
some  conspicuous  place  in  the  committee- 
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clerk's  office  and  the  lobby.  Members  t 
moving  for  the  committee  are  to  ascertain 
whether  the  gentlemen  they  propose  to 
name  will  attend.  To  every  question 
asked  of  a  witness,  the  name  of  the  mem- 
ber who  asks  it  is  prefixed  in  the  minutes 
of  evidence  laid  before  the  house ;  and 
the  names  of  the  members  present  at  each 
sitting,  and,  in  the  event  of  any  division, 
the  question  proposed,  the  name  of  the 
proposer,  and  the  votes  of  each  member, 
are  entered  on  the  minutes  and  reported 
to  the  house. 

Trial  of  Election  Petitions.^The 
mode  of  proceeding  in  contested  elections 
is   explained  in  the  article  Election 

COHMITTEEB. 

Impeachment. — Impeachment  by  the 
commons  is  a  proceeding  of  great  im- 
portance, 'involving  the  exercise  of  the 
highest  judicial  powers  by  parliament, 
and  though  in  modem  times  it  has  rarely 
been  resorted  to,  in  former  periods  of  our 
history  it  was  of  frequent  occurrence. 
The  earliest  instance  of  impeachment  by 
the  commons  at  the  bar  of  the  house  of 
lords  was  in  the  reign  of  Edward  III. 
(1376).  Before  that  time  the  lords  ap- 
pear to  have  tried  both  peers  and  com- 
moners for  great  public  offences,  but  not 
upon  complaints  addressed  to  them  by 
the  commons.  During  the  next  four 
reigns,  cases  of  regular  impeachment 
were  frequent,  but  no  instances  occurred 
in  the  reigns  of  Edward  IV.,  Henry  VII., 
Henry  VIII.,  Edward  VI.,  Queen  Mary, 
or  Queen  Elizabeth.  The  institution  "  had 
fallen  into  disuse,"  says  Mr.  Hallam, 
"partly  from  the  loss  of  that  control 
which  the  commons  had  obtained  under 
Richard  II.  and  the  Lancastrian  kings, 
and  partly  from  the  preference  the  Tudor 
princes  had  given  to  bills  of  attainder  or 
of  pains  and  penalties,  when  they  wished 
to  turn  the  arm  of  parliament  against  an 
obnoxious  subject"  Prosecutions  also  in 
the  Star-chamber  during  that  time  were 
perpetually  resorted  to  bv  the  crown  for 
the  punishment  of  state  offenders.  In  the 
reign  of  James  I.  the  practice  of  im- 
peachment was  revived,  and  was  used 
with  great  energy  by  the  commons,  both 
as  an  instrument  of  popular  power  and 
for  the  furtherance  of  public  justice. 
Between  the  year  1620,  when  Sir  Giles 


Montressor  and  Lord  Bacon  were  im- 
peached, and  the  Revolution  in  1688, 
there  are  about  40  cases  of  impeachment. 
In  the  reigns  of  William  III.,  Anne,  and 
George  I.  there  were  15,  and  in  George 
II.  only  one  (that  of  Lord  Lovat,  in  1746, 
for  high  treason).  The  last  memorable 
cases  are  those  of  Warren  Hastings,  in 
1788,  and  Lord  Melville,  in  1805. 

An  outline  of  the  forms  observed  in 
the  conduct  of  impeachments  may  be 
briefly  given.  A  member  of  the  house 
of  commons  charges  the  accused  of  cer- 
tain high  crimes  and  misdemeanors,  and 
moves  that  he  be  impeached.  If  the 
house  agree  to  it,  the  member  is  ordered 
to  go  to  the  lords,  and  at  their  bar,  in  the 
name  of  the  house  of  commons  and  of  all 
the  commons  of  the  United  Kingdom,  to 
impeach  the  accused.  A  committee  is 
then  ordered  to  draw  up  articles  of  im- 
peachment, whiph  are  reported  to  the 
house,  and  having  been  discussed  and 
agreed  upon,  are  engrossed  and  delivered 
to  the  lords.  FurSier  articles  may  be 
delivered  from  time  to  time.  In  the 
case  of  Warren  Hastings  the  articles  had 
been  prepared  before  his  impeachment 
at  the  bar  of  the  house  of  lords.  The 
accused  sends  answers  to  each  article, 
which  are  communicated  to  the  commons 
by  the  lords;  to  these,  replications  are 
returned  if  necessary.  After  these  pre- 
liminaries, the  lords  appoint  a  day  for 
the  trial.  The  commons  desire  the  lords 
to  summon  the  witnesses  required  to 
prove  their  charges  and  appoint  mana- 
gers to  conduct  the  proceedings.  West- 
minster Hall  has  been  usually  fitted  up 
as  the  court,  which  is  presided  over  by 
the  lord  high  steward.  The  commons 
attend  with  me  managers  as  a  committee 
of  the  whole  house.  The  accused  re- 
mains in  the  custody  of  the  usher  of  the 
black  rod,  to  whom  he  is  delivered,  if  a 
commoner,  by  the  serjeant-at-arms  at- 
I  tending  the  house  of  commons.  The 
managers  should  confine  themselves  to 
I  charges  contained  in  the  articles  of  im- 
peachment, ^r.  Warren  Hastings  com- 
'  plained  of  matters  having  been  introduced 
I  which  had  not  been  originally  laid  to  his 
!  charge,  and  the  house  resolved  that  oer- 
I  tain  words  ought  not  to  have  been  spoken 
,  by  Mr.  Burke.     Persons  impeached  of 
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high  treason  are  entitled,  by  statute  20 
Geo.  II.  c.  30,  to  make  their  full  defence 
by  counsel,  a  privilege  which  is  not 
denied  to  persons  charged  with  high 
crimes  and  misdemeanors. 

When  the  managers  have  made  their 
charges  and  adduced  evidence  in  support 
•of  them,  the  accused  answers  them,  and 
the  managers  have  a  right  to  reply.  The 
lords  then  proceed  to  judgment  in  this 
manner : — The  lord  high  steward  puts  to 
each  peer,  beginning  with  the  junior 
baron,  the  question  upon  the  first  article, 
whether  the  accused  be  guilty  of  the 
crimes  charged  therein.  The  peers  in 
succession  rise  in  their  places  when  the 
question  is  put,  and  standing  uncovered, 
and  laying  their  right  hands  upon  their 
breast,  answer  "  guilty,"  or  "  not  guilty," 
as  the  case  may  be,  "  upon  my  honour." 
Each  article  is  proceeded  with  separately 
in  the  same  manner,  the  lord  high  steward 
giving  his  own  opinion  the  last  The 
numbers  are  then  cast  up,  and  being  as- 
certained, are  declared  by  the  lord  high 
steward  to  the  lords,  and  the  accused  is 
acquainted  with  the  result 

(Coke's  Fourth  Institute,  cap.  1 ;  Tlie 
Saueraigne  Potoer  of  Parliaments,  by  W. 
Prynne,  1643 ;  Parliamentary  Writs,  by 
W.  Prynne,  in  four  parts,  1659-1664; 
Privilwes  of  the  Baronage  of  England 
when  they  sit  in  Parliament,  by  John 
Selden,  12mo.,  1642;  Modus  tenendi 
Parlxamentum,  by  W.  Hakewel,  1660; 
Xex  Parliamentaria,  by  6.  P.,  Esq., 
12mo.  1690;  Constitution  of  Parliaments 
in  England,  deduced  from  the  time  of 
King  Edward  the  Second,  by  Sir  John 
Pettus,  1680 ;  Original  Institution,  Power, 
and  Jurisdiction  of  Parliaments,  by  Sir 
M.  Hale,  1 707 ;  republished  by  Hargrave, 
with  preface,  1776;  Antient  Right  of 
the  Commons  (f  England,  by  William 
Petyt,  1680;  Parliamentary  and  Political 
Tracts,  written  by  Sir  Robert  Atkins, 
2nd  edit,  1741;  Hilary  qflhe  High 
Court  of  Parliament,  by  T.  Gurdon, 
1731 ;  Manner  of  holding  Parliaments  in 
England,  by  Henry  Elsynge,  Cler.  Pari., 
1 768 ;  Free  Parliaments,  by  Roger  Acher- 
ley,  1731 ;  Blackstone's  Comm., book  1st; 
D'Ewes's  Journal;  Lords'  Journals; 
Commons*  Journals;  General  Indexes 
and  Calendars  to  Lord^  JoumalSf  1509- 


1819;  General  Indexes  to  Commons* 
Journals,  1647-1837;  Dial  of  Henry 
Lord  Viscount  Melville,  published  by 
order  of  the  House  of  Lords,  fol.,  1806 ; 
State  Trials;  Parliamentary  History; 
Wynn's  Argument  upon  the  Jurisdiction 
of  the  Commons  to  commit,  1810;  Hat- 
sell's  Precedents,  new  edit,  1818;  A 
Treatise  upon  the  Law,  Privileges, 
Proceedings  and  Usage  cf  Parliament,  by 
Thomas  Erskine  May,  Esq.,  Barrister 
at  Law,  Assistant  Librarian  of  the  House 
of  Commons.    May  2nd.  1844.) 

PARLIAMENT  OF  IRELAND. 
In  Ireland,  as  in  England,  from  the  con- 
quest of  the  country  by  Henry  II.  in  the 
latter  part  of  the  twelfth  century,  meet- 
ings of  the  barons  were  occasionally 
summoned  to  consult  on  public  afiGsiirs, 
to  which  the  old  historians  sometimes 
^ve  the  name  of  parliaments.  But  par- 
liaments, in  the  modem  sense,  cannot  be 
traced  back  in  Ireland  farther  than  to 
the  latter  end  of  the  thirteenth  century, 
or  to  a  date  about  thirty  years  subsequent 
to  that  of  the  earliest  parliament  which 
is  ascertained  to  have  consisted  both  of 
lords  and  commons  in  England.  Simon 
de  Montforfs  parliament,  the  first  for 
which  writs  are  extant  summoning  re- 
presentatives of  the  counties  and  boroughs, 
met  at  Westminster  in  1265,  and  the 
first  Irish  parliament  to  which,  as  far  as 
is  known,  the  sheriff  were  directed  to 
return  two  representatives  for  each 
county,  was  held  in  1295.  Represent- 
atives of  boroughs  in  Ireland  cannot  be 
traced  much  farther  back  than  to  the 
middle  of  the  fourteenth  century.  They 
first  make  their  appearance  in  1341,  and 
in  an  act  or  ordinance  of  1359  they  are 
spoken  of  as  forming  an  essential  part  of 
the  parliament. 

At  this  time  however  and  down  to  a 
much  lower  date  it  was  only  the  small 
portion  of  Ireland  occupied  by  the  Eng- 
lish settlers  that  was  represented  in  the 
legislature.  Even  in  the  reign  of  Edward 
III.  only  the  province  of  Munster  and  a 
part  of  Leinster  were  considered  as  shire- 
land:  they  were  divided  into  twelve 
counties.  But  in  the  course  of  the  fif- 
teenth century  the  greater  part  of  these 
districts  had  become  independent  of  the 
English  crown ;  and  in  the  reign  of  Henry 
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yiL  the  Rngliih  dominioo  and  the  par- 
liamentary represeotation  were  alike  cod- 
fioed  to  the  counties  eomposing  what  was 
called  the  Pale,  that  is,  to  those  of  Dub- 
lin, Louth,  Kildare,  and  Meath  (then 
comprehending  both  East  and  West 
Meath;,  with  a  very  few  seaports  beyond 
these  limits.  The  vigorous  measures 
taken  under  Htniry  VIlT.  and  succeeding 
kings  however  gniduall^  extended  the 
authority  of  the  Kcgli&h  institutions  and 
laws.  The  possessors  of  some  of  the  ori- 
ffinal  Irish  peerages,  after  maintaining 
lor  centuries  an  iudependence  as  com- 
plete as  that  of  the  native  chieftains 
themselves,  were  induced  to  attend  the 
bouse  of  lords,  and  many  new  peerages 
were  conferred,  some  on  Englishmen  or 
persons  of  English  descent,  some  on  the 
beads  of  the  old  Irish  families.  The 
twelve  ancient  counties  were  all  reclaimed 
in  the  reisn  of  Henry  V'UI.,  and  others 
were  added  by  Mary,  Kliiabeth,  and 
James,  till,  in  the  time  of  the  last-men- 
tioned king,  the  whole  island  was  divided 
into  thirty-two  counties,  as  at  present, 
each  returning  two  representatives.  Of 
these  tliirty-two  counties  however  it  is 
said  there  were  seventeen  in  which  there 
was  not  a  single  parliamentary  borough, 
while  in  the  remaiuinff  fifteen  there  were 
only  about  thirty.  But  either  this  ac- 
count must  be  wrong  or  the  oommoQ 
statement  that  James  added  only  forty 
new  boroughs  must  be  an  under  state- 
ment, iC,  as  appears,  the  entire  number 
of  the  Irish  commons  in  1613  was  332. 
In  this  number  however  would  be  in- 
cluded the  two  representatives  of  Trinity 
College,  Dublin.  Subsequent  new  cluur- 
ters  to  boroughs  augmented  the  house  by 
the  year  1G92  to  300,  at  which  number 
it  remained  stationary.  In  1634  the 
number  of  peers  was  122,  and  more  than 
500  Irish  peerages  were  created  between 
that  date  and  the  Union.  Some  however 
also  became  extinct 

It  was  only  for  a  very  short  period  of 
its  existence  that  the  Irish  parliament 
was  held  to  be  a  supreme  legislature.  Ire- 
land being  regarded  as  a  conquered  de- 
pendency, it  was  maintained  that  its  par- 
liament was  in  all  respects  subordinate  to 
that  of  England,  and  subsequently  to  that 
of  Great  Britain,  which  might  make  laws 


to  l»nd  the  people  of  the  one  caantrj  as 
well  as  of  ttc  other.  The  received  legal 
doctrine  used  to  be,  that  King  John,  in 
the  twelfUi  year  of  his  ret^  (aj».  1210% 
ordained  by  letters-patent,  in  right  of  the 
dominion  of  conquest,  that  Irelstnd  should 
be  governed  b^  the  laws  of  England ;  in 
consequence  of  which  both  the  oomaMm 
law  of  England  and  all  English  statutes 
enacted  pnor  to  that  date  were  held  to  be 
of  the  same  authority  in  Ireland  as  in 
England.  With  regard  to  English  ads 
passed  subsequently  to  that  date,  it  was 
also  held,  in  the  first  place,  that  Ireland 
was  bound  by  all  of  them  in  which  it 
was  either  specially  named  or  indoded 
under  general  wonU.  But  further,  inaar 
much  as  one  of  the  Irish  acta  called  Poj- 
ning's  Laws,  passed  in  the  tenth  year  of 
Henry  VII.  (a.d.  1495),  in  the  lord- 
lieutenancy  of  Sir  Edward  Poyning,  or 
Poynings,  declared  that  all  statutes 
*« lately"  made  in  England  should  be 
deemed  also  good  and  effectual  In  Ire- 
land, it  was  held  that  this  established  the 
authority  in  Ireland  of  all  preceding 
English  statutes  whatsoever;  making 
those  enacted  since  the  12th  oif  Jotm  of 
the  same  force  with  those  enacted  before 
that  date.  This  however  was  admitted 
to  be  tiie  last  general  impo&ition  of  the 
laws  of  England  upon  Ireland.  Of  the 
Englidi  statutes  passed  since  the  10th  of 
Henry  VII.,  it  was  allowed  that  thoae 
only  were  binding  upon  Ireland  in  which 
that  country  was  specially  named  or  i»> 
eluded  under  general  words. 

The  above-mentioned  was  only  one  of 
Poyning's  laws.  The  substance  of  soooe 
others  is  given  by  filackstone  (1  Com^ 
102);  which  prevented  any  laws  fran 
being  proposed,  except  only  such  aawere 
drawn  up  before  the  parliament  which 
should  pass  them  was  in  being;  but  by 
the  3  &  4  Philip  and  Mary,  c.  4,  it  was 
provided  that  any  new  propodtions  might 
be  certified  to  England  for  approval,  even 
after  die  summons  and  during  the  sesnon 
of  parliament  Sdll  this  left  to  the  par- 
liament of  Ireland  nothing  more  than 
merely  the  power  of  rejecting  an^  law 
proposed  to  it ;  it  could  neither  initiate  a 
new  law  nor  repeal  an  old  one,  nor  even 
amend  or  alter  that  which  was  offered 
for  its  acceptance.     In  practice  however. 
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the  letter  of  the  statute  was  somewhat  re- 
laxed. Blackstoue  goes  on  to  state  that 
the  practice  in  his  day  (some  years  after 
the  middle  of  the  last  centory)  was, 
''that  bills  are  often  framed  m  either 
hoase,  tinder  the  denomination  of  *  heads 
fbr  a  bill  or  bills,'  and  in  that  shape  they 
are  offered  to  the  consideration  of  the 
lord-lieutenant  and  privy  council,  who, 
apOQ  such  parliamentary  intimation,  or 
otherwise  upon  the  application  of  private 
persons,  receive  and  transmit  such  heads, 
or  reject  them  without  any  transmission 
to  England."  These  heads  of  bills  how- 
ever really  differed  in  nothing  from  bills 
or  acts  of  parliament,  except  that,  instead 
of  the  words  *♦  Be  it  enacted,"  the  formal 
commencement  of  each  paragraph  or 
clause  was,  "We  pray  that  it  may  be 
enacted ;"  and  the  motion  for  presenting 
them  scarcely  differed,  except  in  form, 
from  the  motion  in  the  English  House  of 
Commons  ibr  leave  to  bring  in  a  bill,  a 
motion  necessary  in  all  cases  to  be  as- 
sented to  or  earned  in  the  affirmative  be- 
fore the  actual  bringing  in  of  any  bill. 
And  as  for  the  consent  of  the  crown  or 
the  government,  which  it  was  necessanr 
to  obtain  before  either  house  of  the  Irish 
parliament  could  take  up  the  considera- 
tion of  any  proposed  law,  with  a  view  to 
its  enactment,  that  would  in  practicejpro- 
bably  be  found  to  operate  much  in  the 
same  way  with  the  assent  of  the  crown, 
which  even  in  England  was  necessary 
to  give  validity  to  any  bill  after  it  had 
pa»ed  both  houses.  In  the  Irish  as  well 
as  in  the  English  parliament  there  was  in 
&ct  an  opportunity  of  discussing  the 
proposition  without  the  permission  of  the 
crown.  An  English  as  well  as  an  Irish 
bill  required  the  assent  of  the  crown  be- 
fore it  could  become  law.  The  practice 
of  presenting  heads  of  bills  however  was 
not  introduced  into  the  Irish  parliament 
till  after  the  Revolution  of  1688. 

But  the  dependence  of  Ireland  upon 
the  English  crown,  and  the  consequent 
subordination  of  the  Irish  legislature, 
were  held  to  go  still  farther  than  to  the 
establishment  of  the  principle  that  laws 
might  be  made  by  the  parliament  of  Eng- 
land to  bind  Ireland.  The  Irish  House 
of  Lords  had  entertained  writs  of  error 
upon  judgments  in  the  courts  of  common 


law  from  the  reign  of  Charles  I.,  and  ap- 
peals in  equity  from  the  Restoration. 
Nevertheless,  in  the  year  1719,  a  judg- 
ment in  the  Court  of  Exchequer  having 
been  reversed  by  the  House  of  Lords, 
the  question  was  carried  to  the  House  of 
Lords  of  Great  Britain,  by  which  the 
judgment  of  the  Court  of  Exchequer  was 
affirmed. 

On  this  the  Irish  House  of  Lords 
resolved  that  no  appeal  lay  from  the 
Court  of  Exchequer  in  Ireland  to  the 
parliament  of  Great  Britain.  But  this 
resolution  was  immediately  met  by  an 
act  of  the  British  parliament,  the  5  Geo. 
I.  c.  1,  declaring  that  **  the  king's  ma- 
jesty, by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal  of 
Great  Britain  in  parliament  assembled, 
had,  hath,  and  of  right  ought  to  have  full 
power  and  authority  to  make  laws  and 
statutes  of  sufficient  force  and  validity  to 
bind  the  people  and  the  kingdom  of  Ire- 
land; and  that  the  House  of  Lords  in 
Ireland  have  not  nor  of  right  ought  to 
have  any  jurisdiction  to  judge  of,  reverse, 
or  affirm  any  judgment,  sentence,  or  de- 
cree given  or  made  in  any  court  within 
the  said  kingdom ;  and  that  all  proceed- 
ings before  the  said  House  of  Lords  upon 
any  such  judgment,  sentence,  or  decree 
are  and  are  hereby  declared  to  be  utterly 
null  and  void  to  all  intents  and  purposes 
whatsoever." 

In  this  state  the  law  remained  till  the 
year  1782.  In  that  year  the  statute  .'i 
Geo.  I.  c  1,  was  repealed  by  the  22  Geo. 
III.  c.  53 ;  and  the  following  year  the  23 
Geo.  III.  c.  28,  declared  the  exclusive  au- 
thority of  the  Irish  parliament  and  courts 
of  justice  in  all  matters  of  legislation  and 
judicature  for  Ireland.  Finally,  in  1800, 
by  the  Act  of  Union,  the  39  &  40  Geo. 
III.  c.  67,  the  Irish  parliament  was  ex- 
tinguished, and  it  was  enacted  that  the 
United  Kingdom  should  be  represented 
in  one  and  the  same  parliament,  to  be 
called  the  parliament  of  the  United  King- 
dom of  Great  Britain  and  Ireland.  [Par- 
liament.] 

The  earliest  Irish  statutes  on  record 
are  of  the  year  1310;  but  from  that  date 
there  are  none  till  the  year  1429,  from 
which  time  there  is  a  regular  series.  The 
whole  have  been  print^  and  there  are 
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also  abridgments  by  Bullingbroke  and 
Belcher,  Hunt,  and  others.  ' 

(Lord  Monntmorres's  History  of  the 
Irish  Parliament ;  Blackstone's  Commen- 
taries ;  Oldfield's  Representative  History  1 
if  Great  Britain  and  Ireland;  Wake-  j 
iield's  Account  of  Ireland^  Statistical  and 
Political ;  Hallam's  Constitutional  His- 
tory of  England,) 

PAROCHIAL  REGISTERS.  [Re- 
gistration OF  Births,  Deaths,  and 
Marriages.] 

PAROL.  This  term,  which  signifies 
"a  word,"  has  been  adopted  from  the 
Norman-French  as  a  term  of  art  in  Eng- 
lidi  law,  to  denote  Terbal  or  oral  pro- 
ceedings, as  distinguished  from  matters 
which  nave  been  recorded  in  public  tri- 
bunals or  otherwise  reduced  to  writing. 
Thus  a  parol  contract  is  an  agreement 
by  word  of  mouth,  as  opposed  to  a  con- 
tract by  deed.  Parol  evidence  is  the  tes- 
timony of  witnesses  given  orally,  as  op- 
posed to  records  or  written  instruments. 
This  is  the  popular  acceptation  of  parol, 
but,  strictly  speaking,  everything,  even 
in  writing,  is  parol  which  is  not  under 
seal. 

The  formal  allegations  of  the  parties 
to  a  stdt  in  the  common  law  courts,  called 
pleadings,  which  are  now  made  in  writing, 
were  formerly  conducted  orally  at  the 
bar,  and  in  the  year-books  are  commonly 
denominated  the  parol.  Hence  in  certain 
actions  brought  by  or  against  an  infant, 
either  party  may  suggest  the  fact  of  the 
infency,  and  pray  that  the  proceedings 
may  be  stayed ;  and  where  «uch  a  sug- 
gestion was  complied  with,  the  technical 
phraae  was  that  the  "parol  demurred" 
(demoratus),  that  is,  the  pleadings  were 
suspended  until  the  infant  had  attained 
his  full  age. 

PARSON.    [BENEncB,  p.  84 1 .] 

PARTNERSHIP.      If  two  or  more 

Eirsons  join  together  their  money,  goods, 
hour,  and  skill,  or  any  or  all  of  them, 
for  the  purpose  of  buying  and  selling, 
and  agree  that  the  gain  or  loss  shall  be 
divided  among  them,  that  is  a  i^rtner- 
ship.  The  object  of  ihe  partnership  may 
be  any  thing  that  is  lawful.  Any  agree- 
ment of  partnership  for  an  unlawfnl  ob- 
ject is  no  agreement.  The  English  law 
of  partnership  is  founded  on  the  common 


law,  the  so-called  law  of  merchants,  and 
the  Roman  law.  By  the  common  law  a 
partner  has  no  power  to  bind  his  co- 
partner by  deed.  By  the  law  of  mer- 
chants he  has  power  to  bind  his  co- 
partner by  a  bill  of  exchange,  and  there 
is  no  survivorship  in  the  partnership 
stock.  From  the  Roman  law  is  derived 
the  principle  that  a  partnership  (societas) 
is  terminated  by  the  death  of  a  partner. 
(Gains,  iii.  155.) 

No  writing  is  necessary  to  constitute  a 
partnership.  The  acts  of  the  partieE, 
when  there  is  no  partnership  contract  in 
writing,  are  the  evidence  of  the  contract. 
Partners  may  be  either  ostensible,  nond- 
nal,  or  dormant  He  whose  name  ap- 
pears to  the  world  as  a  partner  is  au  os- 
tensible partner.  An  ostensible  partner 
may  or  may  not  have  an  interest  in  the 
concern ;  if  he  has  no  interest  in  the  con- 
cern, but  allows  his  name  to  appear  as 
one  of  the  firm,  he  is  a  nominal  partner ; 
if  his  name  and  transactions  as  a  partner 
are  purposely  concealed  from  the  world, 
he  is  a  dormant  partner.  But  if  his  name 
and  transactions  are  actually  unknown  to 
the  world,  he  is  more  properly  termed  a 
secret  partner.  Generally  speaking,  any 
number  of  persons  may  be  partners,  but 
there  are  some  exceptions.  [Bank;  Joimt- 
8T0CK  Company.] 

Any  person  of  sound  mind  and  not 
under  any  legal  disability  may  be  a  part- 
ner. An  infant  may  enter  into  this,  as 
into  any  other  trading  contract  which 
may  possibly  turn  out  to  his  advantage. 
It  may  however  be  avoided  by  him  on 
coming  of  age,  though  the  person  with 
whom  he  contracts  will  be  bound.  An 
alien  friend  may  be  a  trader  and  sue  in 
personal  actions,  and  may  therefore  be  a 
partner.  But  an  Englishman  domiciled 
in  a  foreign  country  at  war  with  England, 
or  an  alien  enemy,  cannot  be  a  partner 
with  a  person  in  tjtiis  country ;  at  least  he 
cannot  sue  in  this  country  ror  a  debt  due 
to  the  firm.  Married  women  are  inca- 
pacitated from  entering  into  the  contract 
of  partnership ;  and  although  they  are 
sometimes  entitled  to  shares  in  banking- 
houses  and  other  mercantile  conoema, 
^et  in  these  cases  their  husbands  are  en- 
titled to  such  shares,  and  become  part- 
ners.   If  parties  share  in  the  profit  and 
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loss,  they  are  partners,  although  one  may 
bring  into  the  trade  money,  another 
goods,  and  a  third  labour  and  skill, 
-which  was  also  the  rule  of  the  Roman 
law  (Gains,  iii.  149);  and  where  one 
party  is  sole  owner  of  goods  and  another 
sole  disposer  or  manager  of  them,  if  they 
share  the  profits,  they  are  partners. 
Every  man  who  has  a  share  of  the  profits 
of  a  trade  must  also  bear  his  share  of  the 
loss ;  for  a  ri^ht  to  a  share  of  the  profit 
implies  a  liability  to  bear  a  share  of  the 
loss.  Yet  one  partner  may  stipulate  with 
the  other  partners  to  be  free  from  all  lia- 
bility to  loss,  and  such  stipulation  will 
hold  good  between  himself  and  his  part- 
ners, which  was  also  the  rule  of  the  Ro- 
man law,  though  he  will  still  be  liable  to 
all  those  who  mive  dealt  with  the  firm  of 
which  he  is  a  member.  Persons  who 
jointly  purchase  goods  are  not  partners, 
unless  they  are  jointly  concerned  in  the 
profit  or  the  produce  arising  from  the  sale 
of  them.  Partnership  accordingly  in- 
cludes the  notion  of  joint  buying  and 
joint  selling  for  the  purpose  of  making 
profit.  The  division  of  profits  between 
or  among  partners  may  be  in  any  propor- 
tions that  tiiey  agree  upon.  To  constitute 
a  man  a  partner  on  the  ground  of  sharing 
profits,  he  must  have  an  interest  in  the 
profits,  as  a  principal  in  the  firm ;  if  he 
only  receive  a  portion  of  the  profits,  by 
way  of  payment  for  his  labour,  trouble, 
or  skill  as  a  servant  or  agent  of  the  con- 
cern, he  is  not  a  partner.  Sometimes 
there  may  be  a  difficulty  in  determining 
whether  a  person  is  such  a  sharer  in  pro- 
fits, according  to  the  legal  meaning  of 
that  term,  as  will  make  him  a  partner 
and  consequently  liable  to  bear  mis  share 
of  any  loss. 

If  persons  share  the  profits  of  a  trade, 
it  is  presumed  that  they  are  partners,  and 
as  such,  liable  to  all  who  deal  with  the 
firm,  whatever  be  the  private  agreement 
among  themselves.  But  they  may  repel 
the  presumption  of  partnership  by  show- 
ing that  the  legal  relation  of  partnership 
among  themselves  does  not  exist  If  a 
person  allow  his  name  to  be  used  in  a  bu- 
siness or  in  any  other  way  consent  to  ap- 
pear as  a  partner,  he  will  be  so  considered 
with  respect  to  other  persons,  whatever 
may  be  nis  agreement  with  the  firm ;  and 


he  will  be  equally  responsible  to  third 
parties  with  the  other  partners,  although 
he  may  not  receive  or  be  entitled  to  re- 
ceive any  of  the  profits.  The  ground  of 
this  rule  of  law  is  clear  and  reasonable : 
a  person  must  be  considered  bound  by  a 
contract,  if  he  act  in  such  a  way  as  to 
make  other  contracting  parties  believe 
that  he  is  a  party  to  we  contract ;  and 
such  is  tiie  case  with  a  man  who  allows 
his  name  to  appear  as  a  member  of  a 
firm,  as  to  all  contracts  and  dealings 
which  are  necessary  for  carrying  on  tiie 
business  of  the  firm. 

A  partnership  at  will  is  one  which 
continues  as  long  as  the  parties  live  and 
are! able  and  willing  to  continue  it;  a 
partnership  for  a  fixed  term  continues  for 
the  term  if  the  parties  live  and  are  of  le- 
gal capacity  to  continue  it  A  partner- 
ship at  will  may  be  dissolved  at  any  time 
by  the  expressed  will  of  any  member  of 
it,  a  rule  which  is  derived  from  the  Ro- 
man law,  and  which  is  a  necessary  con- 
sequence of  the  nature  of  the  partnership 
contract  In  such  case  the  partnership 
is  dissolved  immediately  upon  notice 
given  by  any  of  the  partners.  The  effect 
of  such  dissolution  is  to  stop  all  new  part- 
nership dealings  or  contracts;  but  the 
partnership  still  continues  for  the  purpose 
of  completing  all  contracts  already  made, 
and  all  dealings  or  undertakings  alre&dy 
commenced.  On  such  dissolution,  any 
partner  is  entitled  to  have  the  whole 
partnership  stock,  and  the  interest  in  the 
premises  on  which  the  business  is  carried 
on,  converted  into  money,  and  to  receive 
his  share  of  the  produce.  In  all  cases,  by 
the  natural  death  of  a  partner,  the  part- 
nership is  dissolved,  a  rule  also  derived 
from  tiie  Roman  law,  as  already  stated ; 
it  is  also  dissolved  by  a  partner's  civil 
death,  as  his  outlawry,  or  attainder  for 
treason  or  felony ;  and  strictiy  speaking, 
the  whole  property  is  forfeited  to  tiie 
crown ;  for  the  king  never  becomes  joint 
tenant,  or  tenant  in  common  with  the 
other  partner,  and  he  is  entitied  to  the 
whole ;  but  this  right  is  seldom  enforced 
against  creditors  or  innocent  partners. 
A  marriage  of  a  feme-sole  trader  is  also 
a  dissolution  of  a  partnership  at  will. 
A  partnership  for  a  term  may  be  dis- 
solved before  its  expiration  by  the  mu- 
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tual  ooDsent  of  the  parties,  by  the  decnree 
of  a  court  of  equity,  or  by  the  bank- 
ruptcy, oudawry,  or  felony  of  any  of  the 
partners.  A  court  of  equity  will  in  some 
cases  dissolve  a  partnership  on  the  ground 
of  incurable  insanity  in  one  of  the  part- 
nership. A  partner  may  agree  that  upon 
his  death  the  business  may  be  carried  on 
beyond  the  legal  period  of  dissolution  in 
the  hands  of  his  children  or  other  third 
parties,  but  this  is  properly  an  agreement 
for  a  new  partnership.  Partners  cannot 
be  relieved  fVom  future  liabilities  to  third 
parties  without  notice  to  them  and  to  the 
world  in  general  that  the  partnership  has 
ceased ;  but  in  the  case  of  a  dormant  part- 
ner, if  none  of  the  creditors  know  that 
he  is  a  partner,  no  notice  of  his  retire- 
ment fh>m  the  firm  is  necessary ;  and  if 
it  be  known  to  some,  notice  to  such  only 
will  be  sufficient  On  the  death  of  a  part- 
ner, notice  of  the  dissolution  to  third 
parties  is  unnecessary. 

Partners  are  joint-tenants  in  the  stock 
and  all  efl'ects ;  yet  upon  the  decease  of  a 
partner,  his  personal  representatives  be- 
come entitied  to  his  share  of  the  moveable 
stock  and  effects,  and  they  thereupon  be- 
come in  equity,  and,  as  it  has  been  said,  at 
law,  tenants  in  common  with  the  surviv- 
ing partners.  If,  as  is  generally  the  case 
in  the  purchase  of  lands  for  the  purposes 
of  a  partnership,  they  are  conveyed  to  the 
partners  as  tenants  in  common,  and  one 
of  the  partners  should  die  intestate,  the 
legal  estate  in  his  share  will  descend  to 
his  heir,  who  will  be  tenant  in  common 
with  tiie  other  partners.  If  the  lauds 
were  conveyed  to  them  as  joint  tenants, 
there  will  be  no  survivorship  in  equity ; 
and  it  becomes  then  a  (question  whether, 
upcm  the  death  of  a  jomt  trader,  who, 
inth  his  partners,  has  so  purchased  lands 
for  the  purpose  of  the  trade,  his  share  will 
descend  for  the  benefit  of  his  heir  or  his 
next  of  kin ;  and  the  better  opinion  seems 
to  be,  although  the  point  has  never  been 
decided,  that  although  the  legal  estate  in 
freehold  property  purchased  by  partners 
for  the  purposes  of  their  trade  will  go  in 
the  ordinary  course  of  descent,  yet  the 
equitable  interest  will  be  held  to  be  part 
of  the  partnership  stock,  and  distributable 
as  personal  estate.  Purchased  lands  may 
be  conveyed  so  as  to  be  always  held  as 


real  estate,  and  descend  to  the  heirs  of  the 
several  partners. 

^  Any  fraud  on  the  part  of  one  partner, 
either  by  misapplication  of  tiie  partner- 
ship fond  or  in  any  other  way,  is  a  mat- 
ter of  which  a  court  of  equity  will  take 
cognizance.  No  partner  has  a  right  to 
en^ge  in  any  business  or  speculation 
which  must  necessarily  deprive  the  part- 
nership of  his  time,  skill,  and  labour, 
because  it  is  the  duty  of  each  to  devote 
himself  to  the  interest  of  the  firm.  It  is 
the  duty  of  each  partner  to  keep  precise 
accounts,  and  to  have  them  always  ready 
for  the  ins{>ection  of  his  co-partner.  Each 
partner  is  liable  to  the  performance  of  all 
contracts  of  his  co-partners,  in  the  same 
manner  as  if  entered  into  personally  by 
himself,  provided  they  relate  to  matters 
which  are  within  the  objects  and  purposes 
of  the  partnership.  If  the  parties  to  the 
contract  of  partnership  do  not  regulate  it 
by  express  stipulation,  the  contract  will 
be  interpreted  according  to  the  established 
rules  of  law  that  are  applicable  to  it. 
Though  partners  may  have  entered  into 
a  written  agreement  which  specifies  the 
terms  on  which  the  joint  concern  is  to  be 
carried  on,  yet  if  the  partnership  business 
be  regularly  conducted  in  any  respect 
contrary  to  those  terms,  it  is  a  legal  con- 
clusion that  the  partners  have,  so  far  as 
the  change  extends,  changed  their  terms 
of  agreement  For  instance,  i  f  the  agree- 
ment be  that  no  partner  shall  draw  or 
accept  a  bill  of  exchange  in  his  own 
name,  without  the  concurrence  of  all  the 
others,  yet  if  they  afterwards  adopt  a 
practice  of  permitting  one  of  them  to 
draw  or  accept  bills  without  the  concui^ 
rence  of  the  others,  it  will  be  held  that 
they  have  so  far  varied  the  terms  of  the 
original  agreement 

One  partner  may  maintain  an  action  of 
covenant  against  his  co>partner,  whether 
the  covenant  be  for  the  payment  of  money 
or  the  performance  of  any  act  for  com- 
mencing or  establishing  the  partnership, 
or  for  the  performance  of  any  of  the 
articles  after  the  partnership  has  com- 
menced ;  and  if  adequate  compensation 
for  the  breach  cannot  be  had  at  law,  a 
court  of  equity  will  enforce  a  specific  per- 
formance of  the  covenant  itself.  Courts 
of  law  do  not  allow  actions  of  debt  by  one 


PABTNEBSHIP. 


[481] 


PARTNERSHIP. 


paxtoer  against  another  for  money  doe 
upon  simple  contract,  as  fbr  money  laid 
out  by  one  partner  for  the  purposes  of  the 
partnership.     The  partner  who  is   ag- 
gricTcd  must  therefore  enforce  his  remedy 
by  actioo  of  account,  or  by  an  application 
to  a  court  of  equity,  bv  filing  a  bill  for 
an  account  and  a  diasofation  of  the  part- 
nership.   A  partner  cannot  maintain  an 
action  of  debt  against  his  co-partner  for 
work  and  Uboar  performed,  or  money 
«xpended  on  account  of  the  partnership ; 
if  therefore  he  has  a  claim  upon  a  co- 
partner for  a  sum  of  money  due  on  ao- 
oount  of  the  partnership,  but  not  consti- 
tuting the  balance  of  a  separate  account, 
or  a  general  balance  of  all  accounts,  his 
only  nwde  of  recovering  the  amount  is  by 
an  action  of  account,  or  by  a  bill  in  a 
court  of  equity  praying  for  an  account, 
and  usually  also  for  a  dissolution.    If  it 
turn  out  that  an  undertaking  is  impracti- 
cable, as  if  a  Biachine,  for  the  working  of 
which  the  partnership  was  entered  into, 
will  not  answer  the  purposes  intended, 
and  so  the  object  of  the  parties  is  frns- 
tkated,  or  if  either  party  conunit  fraud  or 
gross  acts  of  carelessness  or  waste  in  the 
administration   of  the   partnership,  the 
Ijarty  aggriered  has  a  right  to  a  dissolu- 
tion, and  the  same  will  be  decreed  in 
equity.    A  partner  is  also  entitled  to  an 
account  of  tne  partnership  assets  against 
liis  co-partner,  but  it  was  formerly  held 
that  he  could  not  have  it  pending  the 
partnership.    If  therefore  he  filed  hu  bill 
fyr  an  account,  it  was  also  necessary  to 
pray  for  a  dissolution.    It  is  now  con- 
sidered that  a  partner  may  have  such  an 
account  on  stating  a  proper  case,  without 
asking  for  a  dissolution ;  but  considering 
the  circumstances  under  which  a  partner 
files  a  bill  for  an  account  of  partnership 
dealings,  it  will  seldom  happen  that  it 
will  be  his  interest  not  to  pray  for  a  dis- 
solution of  the  partnership.    Where  one 
partner  has  committed  siuth  breaches  of 
duty  as  would  warrant  a  decree  for  a  difr- 
fiolution,  a  court  of  ec^uity  will  interfere 
summarily  by  injunction:  as  where  one 
partner  has  mvolved  the  partnership  in 
debt,  or  has  himself  become  insolvent, 
the  court  will  restrain  him  from  drawing, 
accepting,  or  indorsing  bills  in  the  name 
of  the  firm,  from  receiving  the  partner^ 
▼OL.  u. 


slup  debts,  and  from  continuing  to  carry 
on  the  business  by  entering  into  new  con- 
tracts.   It  will  also  restrain   an  action 
brought  by  one  partner  against  his  co- 
partner on  a  separate  and  private  account, 
upon  payment  by  the  latter  of  the  mone^ 
into  court    So  it  will  restndn  the  appli- 
cation of  the  partnership  property  to  a  use 
not  warranted  by  the  articles ;  or  an  ex- 
ecution agunst  the  partnership  proper^ 
for  the  separate  debt  of  one  partner.  ^  A 
court  of  equity  will  app<nnt  a  receiver 
where  one  partner  excluoes  another  from 
taking  such  part  in  the  concern  as  he  is 
entitied  to  take,  and  will  do  this  even  with 
a  view  to  the  continuation  of  the  co-part- 
nership, if  it  is  for  the  benefit  of  the  com- 
plaining partner,  although  such  a  step  is 
usually  taken  with  a  view  to  a  dissolution 
and  wmding  up  of  the  partnership  afiairs. 
Whether  the  party  applying  for  a  receiver 
wish  a  continuance  or  diraolution  of  the 
partnership,  he  must  make  out  such  a 
case  to  inauce  the  court  to  interfere  as 
would  authorise  a  decree  for  a  dissolution. 
Generally  speaking,  one  partner  has  an 
implied  authority  to  bind  the  firm  by 
contracts  relating  to  the  partnership,  and 
he  can  do  this  by  mere  verbal  or  written 
agreements,  or  by  negotiable  securities, 
such  as  bills  of  exchange  and  promissory 
notes.    One  partner  may  pledge  the  credit 
of  the  finn  to  any  amount ;  but  there  are 
some  exceptions  to  this  rule.    A  dormant 
partner  is  in  all  cases  liable  for  the  con- 
tracts of  the  firm  during  the  time  that  he 
is  actually  a  partner ;  and  anominal  part- 
ner is  in  the  same  manner  liable  during 
the  time  that  he  holds  himself  out  to  the 
world  as  a  partner.    A  partner  ^1  be 
liable  in  respect  of  a  fraud  committed  by 
his  co-partner,  if  committed  in  the  capa- 
city or  partner,  in  contracts  relating  to 
the  co-partnership,  made  with  third  per^ 
sons.    Thus  if  a  partner  purchase  goods 
such  as  are  used  in  the  business,  and 
frandnlentiy  convert  them  to  his  own  use, 
the  innocent  partner,  provided  there  be 
no  collusion  between  the  seller  and  the 
buver,  is  liable  for  the  price  of  the  ar- 
ticles.   One  partner  has  no  implied  au- 
thority to  bind  his  co-partner  Inr  deed, 
yet  if  he  execute  a  deed  on  behalf  of  the 
firm,  in  the  presence  of  and  with  the  con- 
sent of  his  co-partners,  it  will  bind  the 
SI 
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film.  It  Mem  that  a  releMt  bj  om  «f 
lerend  partoen  to  a  debtor  of  the  firm 
biiidf  tbe  firm ;  bat  if  fodi  releam  be 
f nuBdalent,  it  will  be  aet  aaide  bj  a  eonrt 
of  equi^ ;  and  even  a  ooart  of  law  will 
interfere  to  prtvent  a  firandalcBt  releaae 
from  being  pleaded. 

Where  DO  time  if  mentioned  in  tlM  deed 
of  partnenhip  Ibr  iti  oommeneemenC,  the 
liabilitiei  of  the  firm  will  oommeneefrom 
the  date  of  the  deed;  bat  in  adTentores, 
onlem  the  partiei  have  preriootlT  held 
oat  aa  partnen,  the  liabilities 
from  the  time  fixed  b^  the 
eootraet  An  in-coming  partner  »  not 
liable  for  debu  eontraoted  befitre  he 
joined  the  firm,  bat  if  he  pay  any  of  the 
old  debts  or  intereit  apoo  them,  or  do 
other  special  acti,  he  may  render  himsdf 
liable  in  cqaity.  On  the  retirement  of  an 
ostensible  partner,  notice  of  his  retirement 
most  be  gnren,  or  he  will  be  liable  to  the 
creditors  of  the  continaing  firm  fiir  sab- 


sequent  cootraeti  made  by  them,  andsnch 
notice  is  nsoally  given  in  the  *  Gasette ;' 
bat  notice  in  the  *  Gasette*  will  not  bind 
creditors  who  are  not  shown  to  hare  seen 
the  notica.  Third  persons  have  a  claim 
against  a  dormant  partner  tor  contracts 
entered  into  by  the  firm  while  he  was  a 
partner.  This  claim  is  fivonded  co  sach 
dormant  partner  being  actaally  a  partner; 
and  therefore  it  is  unneocsmiy,  on  the 
diesolotioa  of  a  partnership  between  an 
ostennble  and  a  dormant  partner,  to  gire 
notice  of  the  dimolatioa  to  the  creditors, 
in  order  to  protect  the  latter  firom  sabse- 
quent  contracts :  for  when  the  dormant 
partner  has  ceased  to  be  a  partner,  he  is 
relieved  firom  all  fiitare  liabilitf. 

It  is  eoUecled  from  the  migonty  of  esses 
that  a  partnership  contract  is  joint  Tnot 
joint  and  several)  both  at  law  and  in 
equity.  Upon  the  death  of  a  partner, 
therefore^  the  legal  remedy  against  him 
in  TOspect  to  the  joint  contract  is  eztin- 
gaished,  and  the  creditor  can  maintain  an 
action  againit  the  sarviving  portnen  only. 
But  the  rule  of  equity  as  applicable  to 
partners  with  respect  to  third  parties  was 
considered  to  be  thai  the  jmnt  debti  should 
be  satisfied  out  of  the  joint  estate ;  if  that 
were  insaffieient,  then  sutgect  to  the  daims 
of  their  lepatate  creditors  oat  of  thdr  se- 
parate estates  proportionally;  and  if  any 


were  insoHcBt,  then  o«t  of  the 

g  separata  catMrnpiaportiflaally. 

B«l  the  ease  of  JXaayui  v.  AebU  (1 


Mer^  5M).  afirmed  on  appeal  by  Lord 
Broogham  (S  a  ft  M.  495),  has  esta- 
blished the  principle  that  a  partnsrdiip 
is  several  m  well  as  joint ;  ana 


that  a  partaenbip  creditor  may  imve  re- 
ooorm  far  fbll  payment  to  the  estate  of  a 
deceased  partner.  And  the  mbm  judge 
rSir  W.  Grant)  who  decided  that  case, 
declared  that  a  partnenhip  debt  has  been 
treated  m  equity  as  the  several  debt  of 
each  paitner,  though  at  law  it  is  oofy  the 
joint  debt  of  aU.  Bythisdedsieo  itap- 
penn  that  a  joint  creditor  on  the  dcodi  of 
one  partner  obtains  a  more  advaatageow 
his  estate  than  hewoold 
_  ist  his  sepsnte  estate  if 
living.  But  it  secBMdoabtlU  whether  this 
point  can  be  considered  as  finally  settled. 

Notice  of  the  decease  of  a  partner  to 
the  creditors  of  the  firm  k  not  njwemij 
to  free  his  ertate  finm  Ihtars  liability; 
but  it  is  otherwise  if  ooe  of  the  smiting 
partners  be  executor  of  the  deceased.  A 
deceased  partner  eometimes  direcli  liis 
execntocs  to  continve  the  trade;  in  that 
case  his  estate  will  be  liaUe  to  the  extent 
to  which  he  directs  his  seseti  to  be  cm- 
ploved.  If  the  execotor  exceed  that  limit, 
he  becomes  personally  rcspOMible 

In  actioni  by  partMRt,  aU  the  paitiieis 
may,  and  all  oMensible  partners 


join  as  plaintift,  ualcm  the  contmct  upon 
which  tiie  action  is  brought  be  in  writing 
under  leal,  when  only  thoae  partneri  who 
are  induded  can  sue  thereon.  But  if  a 
contract  not  under  seal  be  made  by  soaDC* 
for  the  benefit  of  themselves  and  others, 
those  fiir  whose  benefit  it  ie  made,  as  well 
as  those  whose  names  appear  on  the  con- 
tract, may  sue.  Persons  who  may  Icnlly 
be  partnen  in  foreign  countries,  as  lius- 
band  and  wife,  cannot  lue  here  as  part- 
ners, fiir  by  the  law  of  England  hnsbund 
and  wifo  are  not  permi^d  to  sue  as 
partners.  On  the  other  hand,  partacia 
trading  abroad  in  inch  a  maaner  as  t> 
make  a  partnenhip  here,  may  sue  as 
partnen  for  consignmenti  sent  to  this 
country,  though  th^  cannot  sue  as  part- 
nen at  the  plaoe  of  trading  by  lueou  of 
the  particular  law  of  that  place.  The 
construction  of  cootraeti  is  governed  by 
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the  laws  of  the  country  in  which  they 
are  made ;  but  remedies  must  be  pursued 
by  the  means  pointed  out  by  the  law  of 
the  coantnr  whose  tribunals  are  appealed 
to.  The  laws  of  the  country  where  the 
contract  was  made  can  only  have  a  re- 
ference to  the  nature  of  the  contract,  not 
to  the  mode  of  enforcing  it  If  partners 
have  occasion  to  prefer  an  inaictment 
relating  to  the  partnership  property,  such 
property  may  be  stated  in  the  indictment 
as  belonging  to  one  of  them  by  name, 
and  to  another  or  others,  as  the  case  may 
be.  Bat  though  it  is  not  necessary  to 
name  all  the  partners,  yet  where  there 
are  other  partners,  that  fhct  should  appear 
in  the  indictment,  or  the  prisoner  must 
be  acquitted. 

A  whole  firm  may  become  bankrupt, 
or  some  or  one  only  of  the  partners  may 
become  so,  whilst  the  remaining  mem- 
bers may  be  solvent;  but  those  only  of 
the  partners  who  have  committed  acts  of 
bankruptcy  are  to  be  deemed  bankrupts ; 
and  to  constitute  two  or  more  bankrupts 
under  a  single  fiat  there  must  be  evi- 
dence of  joint  trading.  Upon  the  bank- 
ruptcy, the  whole  of  the  bankrupt's  pro- 
perty vests  absolutely  in  the  assignees, 
who  have  the  same  remedy  by  action  for 
the  recovery  of  the  debts  due  to  the 
bankrupt,  and  for  the  redress  of  all  civil 
injuries  with  respect  to  the  property  pass- 
ing to  them  under  the  fiat,  as  the  bank- 
rapt  would  have  had  if  no  fiat  had  issued. 
Accordingly,  when  the  bankruptcy  is 
separate,  the*  solvent  partners  join  widi 
the  assignees  in  an  action  for  the  recovery 
of  the  joint  debts.  On  the  bankruptcy 
of  one  partner  the  solvent  partners  be- 
come tenants  in  common  with  ihe  as- 
signees of  all  the  partnership  effects. 
Upon  the  bankruptcy  of  one  partner, 
under  a  separate  fiat  issued  against  him, 
his  assignees  take  all  his  separate  pro- 
perty and  all  his  interest  in  the  joint 
property ;  and  if  a  joint  fiat  issue  against 
alU  the  assignees  take  all  tiie  joint  pro- 
perty, and  all  the  separate  property  of 
each  individual  partner.  Joint  estate  is 
that  in  which  the  partners  are  jointly 
interested  for  the  purposes  of  the  part- 
nership at  the  time  of  the  bankruptcy. 
Separate  estate  is  that  in  which  the  part- 
ners are  each  separately  interested   at 


that  time.  Joint  debts  are  those  for 
which  an  action,  if  brought,  must  be 
brought  against  all  the  partners  consti- 
tuting the  firm;  in  all  cases  therefore 
when  a  partner  becomes  liable  for  a  debt 
contracted  by  his  copartners,  a  joint  debt 
is  created,  and  the  creditor  is  a  ioint  cre- 
ditor of  the  firm.  Separate  debts  are 
those  for  which  the  crecutor  can  have  his 
remedy  at  law  against  that  partner  only 
who  contracted  them.  (CoUyer,  On  Part- 
nenhip,) 

On  partnerships  in  banks  and  j<nnt 
stock  companies,  see  Bank  and  Joint 
Stock  Company.  As  to  mines,  a  part- 
nership for  working  a  mine  is  considered 
by  courts  of  equity  in  England  like  any , 
other  trade  pautnership.  The  mode  in 
which  property  in  ships  is  held  by  part 
owners  is  explained  in  Ships. 

The  fundamental  rules  of  English  part- 
nership are  the  same  as  those  of  the  Ro- 
man contract  of  partnership),  the  chief 
rules  of  which  are  contained  in  Gains  iiL 
148-154;  Dig.  17,  tit  2.  The  great  ex- 
tension of  English  industry  and  com- 
merce has  been  accompanied  hj  the 
growth  of  a  large  mass  of  law  applicable 
to  the  contract  of  partnership,  a  great 
part  of  which  has  been  made  by  the  de- 
cisions of  the  courts  on  such  cases  as  have 
been  litigated.  Accordingly  the  rules 
about  partnership  now  form  the  subject 
of  bulky  treatises,  the  safest  clue  to  the 
use  of  which  is  a  dear  conception  of  the 
fundamental  notions  of  a  contract  of  part- 
nership. 

PARTY  WALLS.  [Building,  Acts 

FOR  ReOULATINgO 

PASSENGERS*  ACT.  [Emigra- 
tion,  p.  83  Ij 

PASSPORT,  a  printed  permission 
signed  by  the  secretaiy  of  state  of  the 
home  department  of  a  country,  which 
allows  a  subject  of  that  country  to  leave 
it  and  go  abroad.  When  he  has  obtained 
this,  the  bearer  must  have  his  passport 
signed  by  the  minister  or  agent  of  the 
state  to  which  he  intends  to  proceed. 
A  foreigner  who  wishes  to  leave  a 
country  where  he  has  been  residing, 
generally  obtains  his  passport  from  the 
minister  or  agent  or  consul  of  his  own  state. 
Such  a  document  states  the  name,  sur- 
name, age,  and  profession  of  the  bearer, 
I  2 
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defcribe*  his  penon,  and  tenrw  m  a 
voucher  of  hii  character  and  natioii,  and 
entidet  him  to  the  protectioD  of  the  au- 
thorities of  other  countrirt  through  which 
he  may  pan,  and  which  are  at  peace  with 
his  own.  On  arriTinc  at  the  outports  or 
frontier  towns  of  a  foreign  state,  every 
traveller  is  obliged  to  show  his  passport, 
which  is  examined  bv  the  proper  autho> 
rities  before  he  is  allowed  to  proceed  on 
his  journey.  This  ceremony  is  some- 
times repeated  at  every  garrison  town 
which  he  passes  on  the  road.  Even  the 
natives  of  most  European  states  cannot 
travel  twenty  miles  throogh  their  own 
country  without  being  Airnished  with  a 
passport. 

The  system  of  passports  u  old,  but  it 
has  beccMne  much  more  rigid  and  vexa- 
tious during  the  Ust  half-centnrv.  Pass- 
ports are  not  reauired  in  the  British  Is- 
taJads  and  the  United  States  of  North 
America;  and  the  natives  of  those  two 
countries,  accustomed  to  the  freedom  of 
unobstructed  movement,  find  the  regula- 
tions as  to  passports  when  they  travel  oo 
the  continent  of  Eurone  to  be  rather  irk- 
some. The  practice  has  been  defended 
OD  the  plea  that  it  prevents  improjwr  and 
dangerous  persons  from  introducing  or 
concealing  themselves ;  but  numerous 
instanceshave  proved  that  persons,  how- 
ever obnoxious,  who  have  money  and 
friends,  can  evade  such  restrictions.  That 
every  state  may  admit  or  refose  admit- 
tance to  foreigners  as  it  thinks  fit,  cannot 
be  questioned ;  and  in  times  of  war  es- 
pecially, some  sort  of  restriction  may  be 
required  for  the  safety  of  the  country ; 
but  the  present  vexatious  system  of  pass- 
ports, as  enforced  in  many  European 
sutcs  in  time  of  profound  peace,  is  use- 
less and  mischievous.  It  is  a  check  upon 
travellers,  to  whom  it  causes  much  trou- 
ble and  loss  of  time,  while  the  advantages 
supposed  to  mult  from  it  are  at  least 
ver\'  dubious. 

It  is  not  easy  to  enforce  the  regula- 
tions respecting  passports  where  rail- 
roads have  Iwoome  almost  the  only 
node  of  travelling ;  and  in  Belgium  an 
alteration  has  lecentiy  been  made  in  the 
passport  system  in  conse<}uenoe  of  the 
difficulty  of  rigidly  adhering  to  the  old 
regulations. 


PASTURE.  [CoxMOH,  Riohtvof; 
Incloscrk.] 

PATENT.  This  term  it  applied  to 
certain  privileges  which  an  granted  by 
the  Crown  bv  letters  patent  [LcrnEBa 
Patbmt.]  The  obiect  of  such  privileges 
is  to  encourage  useml  inventions.  Before 
inlying  for  a  patent  for  an  inventioo, 
two  considerations  are  necessary:  first, 
what  is  entitied  to  a  patent;  and  next, 
whether  the  invention  has  the  requisite 
conditions. 

In  the  first  place,  the  machine,  opera- 
tion, or  substance  produced,  for  which  m 
patent  is  solicited,  must  be  new  to  public 
use,  either  the  original  invention  of  the 
patentee,  or  imponed  by  him  and  first 
made  public  here.  A  patent  may  be  ob- 
tained for  England,  Ireland,  or  Scotland, 
although  the  subject  of  it  may  have  been 
publicIV  known  and  in  use  in  either  or  in 
both  of  the  other  two  countries. 

In  the  second  place,  the  subiect  of  the 
invention  must  be  useful  to  the  public, 
something  applicable  to  the  prauctioa 
of  a  vendible  article,  for  this  u  the  con- 
struction  put  upon  the  words  **  new  ma- 
nufacture^ in  the  statute  of  James  I. 
The  discovery  of  a  philosiyhical  ypn- 
ciple  is  not  entitied  to  such  protection : 
such  principle  must  be  applied,  and  the 
manner  of  such  application  is  a  fit  subject 
for  a  patent 

Inventions  entitied  to  patent  may  be 
briefly  enumerated  as  follows : — 

1.  *'^A  new  combination  of  mechanical 
parts,  whereby  a  new  machine  b  pro- 
duced, although  each  of  the  parts  sepa- 
rately be  old  and  well  known. 

2.  **  An  improvement  on  any  machine, 
wherebv  such  machine  is  rendered  ca- 

SKble  of  performing  better  or  more  bene- 
cially. 

3.  **  When  the  vendible  substance  is 
the  thing  produced  either  by  chemical 
or  other  processes,  such  as  medicines  or 
fobrics. 

4.  **  Where  an  old  substance  is  im- 
proved by  some  new  working,  the  means 
of  producing  the  improvement  is  in  most 
cases  DQtentable." 

If  the  inventor  tlunk  that  the  machine, 
operation,  or  substance  produced  comes 
under  any  of  these  enumerations,  and 
tiiat  it  is  new,  and  likely  to  be  useful  to 
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the  public,  he  may  enter  a  caveat  at  the 
Patent  Office,  and  at  the  offices  of  the 
attorney-genend  and  the  solicitor-general, 
in  the  following  form : — 

**  Caveat  against  granting  letters  patent 
to  any  person  or  persons  for  (here  de- 
scribe the  invention  m  the  most  general 
terms),  without  giving  notice  to  A.  B*, 
of  ,  in  the  coonty  of  ." 

(Date.) 

These  caveats  stand  good  for  twelve 
months,  and  may  be  renewed  from  year 
to  year :  the  fee  for  entering  soch  caveat 
is  5m.  at  each  office. 

As  soon  as  the  caveat  is  entered,  the 
inventor  may  find  it  necessary  to  obtain 
tike  assistance  of  workmen  or  others,  in 
order  to  carry  his  invention  into  effect ; 
and  if  in  doing  tiiis  he  should  make 
known  to  them  ms  invention,  he  will  not 
thereby  lose  his  right  to  a  patent  Any 
oonununication  which  is  necessary  for 
carrying  his  ideas  into  effect  is  not  con- 
sidered such  a  publication  as  would  of 
course  vitiate  his  right  But  though  the 
inventor  is  thus  protected  in  his  experi- 
ments, and  is  oife  while  dealing  with 
honest  people,  he  is  not  protected  against 
fraud.  If  a  person  in  the  secret  should 
make  such  invention  public,  or  cause  it 
to  be  used  by  several  persons  between 
the  time  of  entering  the  caveat  and  the 

Sext  stage  of  proceeding,  that  of  sending 
I  the  petition,  no  patent  could  be  ol^ 
tained,  as  the  declaration  that  accom- 
panies the  petition  could  not  be  made,  or, 
if  made,  would  be  untrue.  Again,  if  such 
workman,  instead  of  making  it  public, 
were  to  give  to  some  other  person  the 
necessary  information,  the  latter  might 
apply  for  a  patent  for  such  invention  as 
his  own ;  and  if  he  could  succeed  in  con- 
cealing the  source  of  his  information  by 
a  fklse  declaration,  he  might  force  the 
real  inventor  to  allow  him  to  participate 
in  such  patent,  or  to  forego  it  altogether. 
The  caveat  can  do  no  more  than  prevent 
any  one  from  stealing  the  ideas  of  an 
inventor  and  appropnatinff  them  to  his 
own  use,  to  the  exclusion  of  the  inventor ; 
and  it  will  also  ensure  notice  of  any  ap- 
plication for  a  patent  for  a  similar  inven- 
tion, and  in  some  cases  prevent  the  ex- 
penditure of  time  and  money  upon  a 
sabject  for  which  no  patent  could  be 


obtuned.  If  any  one  apply  for  a  patent, 
the  title  of  which  is  similar  to  that  con- 
tained in  the  caveat,  the  attorney  or  so- 
licitor general  will  send  a  notice  of  such 
application  to  the  enterer  of  the  caveat 
who,  if  he  should  think  such  application 
likely  to  interfere  with  his  mvention, 
must  within  seven  days  from  the  receipt 
of  the  notice,  state  in  answer  his  inten- 
tion of  opposing  such  patent 

The  attorney  or  solicitor  general  then 
summons  the  applicants  to  appear  sepa- 
rately before  him ;  and  if  he  should  be 
of  opinion  that  the  two  patents  will  inters 
fere  with  each  other,  or  are  virtually  the 
same,  the  usual  course  is  not  to  grant  any 
patent  except  to  the  two  claimants  con- 
jointly, thouffh  if  priority  of  invention 
can  be  proved  by  either,  he  who  is  prior 
is  entiUed  to  the  patent 

If  the  invention  is  of  such  a  nature 
that  it  can  at  once  be  produced  or  put 
into  operation,  no  caveat  is  needed ;  and 
indeed  a  caveat  may  be  the  means  of  ex- 
citing the  very  attention  and  opposition 
which  it  is  intended  to  prevent  Where 
some  experiments  or  operations  which 
require  assistance  must  bie  performed  be- 
fore a  definite  titie  can  be  given  to  the 
invention,  as  must  be  done  in  the  de- 
claration and  petition,  it  is  much  better 
to  av<nd  the  caveat ;  and  by  getting  the 
different  parts  of  the  machinery  or  ope- 
rations performed  by  different  persons,  if 
possible,  keep  the  invention  a  secret  until 
the  patent  is  secured. 

The  next  step  is  to  draw  up  a  petition 
to  the  crown,  oefore  doing  which  how- 
ever the  titie  of  the  patent  must  be  settled. 
To  those  who  have  not  considered  the 
subject  this  may  not  seem  a  very  difficult 
matter,  but  in  net  it  requires  the  greatest 
care;  for  the  least  discrepancy  between 
the  titie  and  the  description  contained  in 
the  specification  will  endanger  the  patent 
(See  the  evidence  of  Mr.  Farey  and  others 
before  a  committee  of  the  House  of  Com- 
mons upon  this  subject,  1829.) 

The  title  should  set  forth  the  subject 
of  the  patent  in  such  terms  that  any  one 
may  see  if  a  patent  has  been  taken  out  or 
^>plied  for  in  the  case  of  any  similar  in- 
vention. 

The  tities  of  patents  collectivelv  should 
form  an  index  of  the  inventions  thus  pro- 
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been  graoted,  and  it  most  giTe  a  detailed 
aooonnt  of  the  maimer  of  effectiag  the  ob- 
ject afct  forth  in  the  title.  Itmoitdefcribe 
exactly  what  it  new  and  what  ii  old,  and 
must  daim  ezduuve  right  to  the  former : 
the  introduction  of  any  part  that  is  old, 
or  the  omission  of  any  part  that  is  new, 
eqoallT  Titiates  the  patent 

In  toe  second  place,  a  patent  is  mnled 
for  a  certain  number  of  years  on  the  con- 
dition that  sach  ildl  and  accurate  inform- 
ation shall  be  given  in  the  specification  as 
will  enable  any  workman  or  other  qoali- 
fied  person  to  make  or  prodoce  the  object 
of  the  patent  at  the  expiration  of  that 
term  without  any  further  instructions. 
A  s|»ecification  is  bad  if  it  does   not 
describe  the  means  of  doing  all  that  the 
title  sets  forth;  it  is  equally  bad  if  it 
describes  the  means  of  eflfecting  some 
object  not  stated  in  the  tiUe:  it  is  in- 
complete if  it  mentions  the  use  of  one 
substance  or  process  only,  and  it  can  be 
proved  that  the  inventor  made  use  of 
another,  or  that  another  known  substance 
or  process  will  answer  the  purpose  as  well ; 
ana  it  is  false  if  more  than  one  substance 
or  process  is  described  as  producing  a 
certain  effect,  and  it  is  found  that  any  one 
of  them  is  unfit  to  the  purpose.  Patentees 
frequently  render  their  patents  invalid  by 
claiming  too  much ;  thus,  after  describ- 
ing one  substance  or  process  which  will 
answer  a  certain  purpose,  they  oflen  con- 
clude by  some  such  expression  as  **  or  any 
other  fit  and  proper  means."   The  follow- 
ing is  an  instance  in  which  a  patent  was 
set  aside  by  such  an  expression.    In  spe- 
cifying a  machine  for  drying  paper  by 
passing  it  against  heated  rollers  by  means 
of  an  endless  &bric  the  inventor,  after 
describing  one  sort  of  fiibric,  the  only  one 
in  fiict  which  he  used,  went  on  to  say  that 
any  other  fit  and  proper  material  might 
be  used.   Nowif  he  used  any  other  means 
of  efiecting  his  object,  such  means  should 
have    been  distinctly  described.     This 
alone  rendered  his  specification  incom- 
plete ;  but,  besides  this,  it  was  proved  that 
no  other  fabric  would  answer  the  pur- 
pose, or  rather,  that  no  other  was  known, 
and  the  patent  was  annulled  accorcUngly. 
The  cases  which  have  been  already  men- 
tioned as  instances  of  bad  tities  will,  by 
snppqsbg  the  tiUe  to  be  good,  be  con- 


vertsd  into  instanwof  bad  i_ 
as  the  invalidi^  ariass  hoot  the  title  aad 
ycification  not  agredng  with  each  oikcr. 
The  patentee  aaay  dcwribe  his  inven- 
tion jvst  as  he  pleases,  and  he  may  illua- 
trate  such  description  by  drawinga  or  not ; 
but  he  should  be  carml  to  use  words 
in  their  most  common  acceptation,  «r  if 
some  tedmical  use  shoald  have  perverted 
their  meaning,  he  should  make  it  appesir 
distincdy  that  he  intesda  them  to  be 
taken  in  such  perverted  sense.  Sn^oined 
is  the  form  of  the  other  part  of  the  speei* 


"  To  all  to  whom  these  preaenta  shall 
come  greeting,  1  the  said  (paieatee*s  name 
and  residence)  send  Kieeong.  Whereas 
her  most  excellent  M^esQr  Qaeen  Vie- 
toria,  by  her  letters  patent  under  the 
great  seal  of  Great  Bruain,  bearing  dale 
at  Westminster,  the  dav  of  , 

in  the  year  of  her  reign,  did  give  aad 
grant  unto  me,  the  said  A.  B.,  my  execu- 
tors, administrators,  aad  aaiigwSi  her  spe- 
cial licence,  full  power,  u&  privi)^, 
and  authority,  that  1  the  said  A.  B.,  my 
executors,  administratei%  aad  aangna,  and 
such  others  as  I  the  said  A.  R,  my  exe- 
cntora,  administrators,  and  assigns,  shoald 
at  any  time  agree  with,  and  no  others, 
from  time  to  time,  aad  at  all  times  here- 
after during  the  term  of  years  therein 
mentioned,  should  and  lawfully  mi^t 
make,  use,  exercise,  and  vend  within 
England,  Wales,  and  the  town  of  Berwidc 
upon  Tweed,  and  also  in  all  her  said  Ma- 
jesty's colonies  and  plantations  abroad  (if 
such  be  the  case),  my  invention  of  (hoe 
insert  the  titie  set  forth  in  the  letters 
patent  Tcrbatim);  in  such  letters  patent 
there  is  contained  a  proviso  that  I  the 
sud  A.  B. shall  cause  a  particular  descrip- 
tion of  the  nature  of  my  said  invention, 
and  in  what  manner  the  saaie  is  to  be 
performed,  by  an  instrument  in  writing 
under  my  hand  and  seal,  to  be  cnroUea 
in  her  said  Mi^ty^s  High  Gout  of  Chan- 
cery within  calendar  months  next, 
inunediately  after  the  date  of  the  said  in 
part  recited  letters  patent,  reference  being 
thereunto  had  may  more  fally  and  at 
large  appear.  Now  know  ye,  that  in 
compliance  with  the  said  proviso^  I  the 
said  A.  B.  do  hereby  dedare  the  nature 
of  my  invention  and  the  maimer  in  wludh 
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the  nine  is  to  be  perfonned  are  partica-. 
larly  described  mnd  asoertamed  in  and  by 
the  following  description  thereof,  refer- 
ence being  had  to  the  drawings  hereunto 
annexed,  and  the  figures  and  letters 
marked  thereon,  that  is  to  say,  my  inven- 
tion consists  (here  insert  the  description 
of  the  invention).  In  witness  whereof 
I  the  said  A.  B.  have  hereunto  set  my 
hand  and  seal  this  day  of  ,  1846. 
(Name  and  seaL) 
^  Taken  and  acknowledged 

by  A.  B.  party   hereto 

the        day  of       ,1846, 

at       , 

**  Before  me, 

-  A  master  (or  master  extras 
ordinary)  in  Chancery." 

The  specification  being  completed,  it 
only  remains  to  enrol  it  before  12  o'clock 
on  the  day  of  the  ez|nration  of  the  time 
allowed  in  the  letters  patent  All  speci- 
fications are  open  to  public  inspection 
upon  payment  of  a  small  fee,  and  books 
are  kept  at  the  Patent  Office,  Serle  Street, 
Lincoln's  Inn,  which  contain  a  list  of  all 
patents  in  force.  These  books  may  be 
uspected,  by  permission  of  the  derk, 
without  any  charge. 

Exteiinon  tf  TermtfLetttn  Patent.— 
If  a  patentee  finds  tlut  the  time  allowed 
him  by  the  patent  is  not  sufficient  to  re- 
munerate him  for  the  trouble  and  expense 
of  his  invention  and  patent,  he  may  apply 
for  an  extension  of  the  term.  This  used 
to  require  a  petition  to  parliament,  but  by 
the  5  &  6  Wm.  IV.  c.  83,  the  patentee, 
after  advertising  his  intention  to  apply 
for  an  extension  of  his  patent  in  the 
manner  required  by  the  act,  may  petition 
the  king  in  oounoiL  Any  person  wishing 
to  oppose  the  extension  must  enter  a 
caveat  at  the  Privy  Council  Office,  and 
the  petitioner  and  enterer  of  the  caveat 
or  caveats  are  heard  by  their  counsel 
before  the  Judicial  Committee,  which  re- 
ports to  the  king ;  and  the  king  is  autho- 
rised, if  he  shall  think  fit,  to  grant  new 
letters  patent  for  the  same  invention  ror 
a  term  not  exceeding  seven  years  after 
tiie  expiration  of  the  first  term.  The 
application  must  be  made  so  as  to  allow 
time  for  the  grant  before  the  conclusion 
of  the  original  term,  according  to  5  &  6 


Wm.  IV.  c.  83 ;  but  this  condition  is 
somewhat  modified  by  2  &  3  Vict  c-  67. 
By  the  7  &  8  Vict  c  69,  §  2,  a  patentee 
may  obtain  an  extension  c^  the  term  for 
any  time  not  exceeding  fourteen  years, 
"  subject  to  the  same  rules  as  the  extension 
for  a  term  not  exceeding  seven  years  is 
now  ffranted  under  the  powers  of  the  said 
act  of  the  sixth  year  of  the  reign  of  his 
late  majesty"  (5  &  6  Wm.  IV.  c  83). 
This  act  contains  also  other  enactments 
applicable  to  the  extensi<m  of  time  where 
patentees  have  wholly  or  in  part  asdgned 
thdr  riffht 

Scoum  and  Irish  patents  are  obtained 
by  process  similar  to  that  described  for 
Enffland;  the  applications  however  are 
made  to  the  respective  law  officers  of  each 
country. 

The  complicated  nature  of  the  pro- 
ceedings in  obtaining  a  patent  has  led  to 
the  establishment  of  a  class  of  persons 
who  make  it  their  business  to  obtain 
patents  for  inventors ;  and  in  case  of  an 
mtricate  invention,  it  is  fiir  better  for  an 
inventor  to  employ  one  of  these  *'  patent 
agents"  than  to  run  the  risk  of  the  errors 
and  loss  of  time  which  may  be  occasioned 
by  his  inexperience.  The  fee  charged 
by  the  clerks  of  the  Patent  Office,  who 
act  also  as  asents,  is  ten  guineas,  ex- 
clusive of  the  drawings  and  descriptions, 
which  of  course  vary  according  to  the 
difficulties  of  the  subject;  a  small  sum 
comparatively,  when  tiie  loss  of  time  and 
risk  of  a  fiiult;^  titie  or  specification  are 
tBJLen  into  consideration. 

The  time  necessary  for  obtaining  a 
patent  is  seldom  less  than  two  months, 
and  frequenUy  much  longer.  Tins  is 
justiy  considered  a  great  grievance,  as 
the  inventor  is  not  secure  until  the  great 
seal  is  attached,  and  no  reason  can  be 
assigned  for  this  delay,  except  that  the 
pateut  passes  unnec^sarily  through  a 
great  number  of  offices.  The  expense 
also  is  very  heavy,  and  mav  be  stated  on 
an  average  at  120/.  for  England,  with  5/. 
additional  for  the  colonies,  100/.  for  Scot- 
land, and  125/.  for  Ireland. 

It  is  evident  that  there  are  many  in- 
ventions which  will  not  bear  this  outlay 
of  capital,  and  the  consequence  is  that  the 
number  of  patents  is  much  smaller  than 
it  would  be  if  the  charges  were  less ;  and 
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the  pnblia  lose  by  this.  The  inventor, 
if  he  proenre  a  patent,  will  take  care  that 
althooch  he  may  be  the  party  inoonTe- 
nienoed  at  first  by  the  outlay,  the  public 
shall  pay  for  it  eTentnall^ ;  but  if  he  do 
not  take  oat  a  patent,  he  will  do  all  in  his 
power  to  keep  his  inrention  secret  for  a 
longer  time  tliaa  the  patent  wonld  have 
allowed.  This  drcurastanoe  has  given 
rise  to  much  of  that  jealousy  which  is  so 
^ipannt  among  manafiMtnr«rs ;  it  has 
materially  retarded  the  study  of  the  arts, 
which  are  now  fenced  round  with  secrets 
and  difficulties,  and  has  been  mainly 
instmmentel  in  cunsing  the  great  waut 
which  confessedly  exists,  of  men  con* 
versant  at  once  with  the  theory  and  the 
practice  cf  mechanical  operations. 

The  truth  of  these  observations  will  be 
admitted  l^  all  who  have  been  in  any 
way  connected  with  manufactures;  but 
if  any  evidence  be  wanting  to  convince 
those  who  aie  not,  the  smidl  number  of 
patents,  taken  out  in  England  is  qnite 
ooDclusive.  In  1887  the  number  of  En- 
glish patents  was  254,  and  that  of  Scotch 
132 ;  the  numbers  in  France  and  Prussia 
were  much  larger.  Much  has  been  said 
against  the  present  law  of  patent,  which 
in  our  opinion  is  unfounded  in  truth. 
There  are  difficulties  connected  with  the 
title  and  specification  which  cannot  per- 
haps be  smoothed  by  any  legislative  en- 
actments ;  but  the  obstacles  which  the  law 
has  placed  in  the  way  of  inventors  can  be 
easily  removed.  There  is  nothing  to  pre- 
vent patents  being  granted  in  a  quarter 
of  the  present  time,  and  at  a  tenth  part  of 
the  present  expense.  When  this  is  done, 
the  number  of  patents  will  rapidly  in- 
crease; talent,  which  is  inert  for  want  of 
motive,  will  be  called  into  action,  and  the 
workshop  will  no  lonji^er  be  closed  against 
the  philosophic  inquirer. 

PATENT   LETTERS.      [LBrrraa 
Patent.] 
PATERNITY.    [BAiTAiiD.] 
PATRIARCH.    [Bishop,  p.  877.1 
PATRICIANS  AND  PLEBEIANS. 
[Nobilitt;  Agbabian  Laws.] 
PATTERNS.    [CoPTRioBT,  p.  645.] 
PATRON.    [Advowson;  Bbnsfick; 
Pabuh;  Clismt.] 

PAUPERISM.  {Poor  Laws  amd 
Pauperibic;  Ssttuemeht.] 


PAWN.    [Plsdob.] 

PAWNBROKERS.  AU  persons  who 
receive  goods  by  wav  of  pawn  or  pledge 
for  the  repayment  of  money  lent  thereoo 
at  a  higher  rate  of  interest  than  five  per 
cent  per  annum,  are  pawnbrokers.  In 
pawning,  the  goods  of  tiie  borrower  are 
deliverra  to  the  lender  as  a  seearity. 
[Plbdob.] 

The  busuMSs  of  leading  money  on 
pledges  is  in  many  countries  carried  on 
under  the  immediate  confrol  of  the  go- 
vernment as  a  branch  of  the  poblie  ad- 
ministration; and  where  only  private 
individuals  ensage  in  it,  as  in  this  coon- 
try,  it  is  placed  under  re^atiooa.  Thus 
in  China,  whei^  pawnbrokers  are  very 
nnmerous,  Mr.  Davis  says  ('  Chineae,' 
vol.  ii.  p.  488)  they  are  imder  strict  re- 
gulations. 

The  12  Anne,  stat  2,  c.  16,  fixed  liie 
legal  rate  of  interest  at  5  per  cent  per 
annum;  but  the  interest  which  pawn- 
brokers are  allowed  to  charge  is  rega- 
lated  hj  a  special  statute,  the  89  It  40 
Geo.  III.  c.  99,  passed  28th  of  July,  1800. 
This  act  fixes  the  rates  of  interest  allowed 
on  goods  or  chattels  placed  in  the  hands 
of  pawnbrokers  according  to  the  IbUow- 
ing  scale:— 

For  every  pledge  upon  which  there 
shall  have  been  lent  an  v  sum  not  exceed- 
ing 2s.  6d,  the  sum  of  ^.,  for  any  time 
during  which  the  said  pledge  shidl  re- 
main in  pawn  not  exceeding  one  cslendar 
mouth,  and  the  same  for  eveir  calendar 
month  afterwards,  including  the  current 
month  in  which  such  pledge  shall  be 
redeemed,  although  such  month  shall  not 
be  expired.  If  there  shall  have  been  lent 
the  sum  of  5s.,  one  penny;  7a.  frl,  one 
penny  halfpennv ;  lOs^  two'pence;  12s.  6d,, 
two-pence  halfpenny;  1 5s., three-pence; 
1 7s.  6d»t  three-pence  haU|[>enny ;  2Qt.,  four- 
pence;  and  so  on  progressively  mid  in 
proportion  for  any  sum  not  exceeding 
40f.;  hot  if  exceeding  40s.  and  not  ez- 
ooeding  42«.,  eight-pence ;  if  exceeding 
42s.  and  not  exceeding  lOi.,  after  the  rate 
of  three-pence  for  ever^  20Sn  by  te  ca- 
lendar month,  including  the  current 
month,  and  so  on  in  proportion  for  sny 
ftactional  sum.  Persons  may  redeem 
goods  within  seven  days  after  the  ex- 
piration of  the  first  calendsr  month  with- 
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out  pftymg  intereit  for  the  €xtn  wren 
days ;  or  witiiin  fourteen  days  on  paying 
for  one  mouth  and  a  half;  after  wiiicn 
time  interest  is  chax^ged  for  two  calendar 
months. 

Pawnbrokers  are  reqmred  by  tiie  act 
to  keep  books  in  wbidi  all  goods  taken  in 
pledge  mast  be  entered  and  described,  the 
sum  advanced  upon  them,  and  the  name 
and  abode  of  the  pledger,  and  whether 
he  is  a  housekeeper  or  a  lodger.  They 
Biake  out  at  tfie  time  two  memoranda  of 
these  particolars,  one  of  which  is  given 
to  the  pledger.  This  duplicate  if  given 
gratis  m  tdl  cases  where  the  sum  ad- 
▼anoed  is  imder  5s, ;  when  it  is  5s.  and 
nnder  lOt.,  one  halfpenny  is  charged; 
10s.  and  under  aOs.,  one  penny;  ll.  and 
under  U,,  two-pence;  61.  and  upwards, 
four-pence.  Articles  pledged  lor  sums 
above  5s.  must  be  entnred  in  the  pawn- 
broker's books  within  four  hours;  and 
those  on  which  lOs.  or  upwards  have  been 
advanced  must  be  entered  in  a  separate 
book  and  numbered, '  the  first  entry  in 
each  month  commencing  No.  1.  The 
number  and  description  of  die  pledge  in 
the  books  and  on  the  duplicate  correspond 
with  each  other.  Articles  cannot  be  uen 
out  of  pawn  without  the  production  of  the 
duplicate,  the  holder  of  which  is  assumed 
to  be  the  owner ;  and  accordingly  dupli- 
cates are  often  sold  by  the  pledger  when 
he  wants  money,  and  they  are  transferred 
from  one  to  another  like  any  other  sale- 
able article.  If  a  duplicate  should  be 
lost  or  stolen,  the  pawnbroker  is  required 
to  give  a  copy  of  it  to  the  person  who 
represents  himself  as  the  owner  of  the 
artides  pledged,  with  a  blank  form  of 
aflidavit,  which  must  be  filled  up  with  a 
statement  of  the  drcumstancea  under 
which  tiie  original  duplicate  was  lost,  to 
the  truth  of  which  aeposition  an  oath 
must  be  made  before  a  magistrate.  For 
this  second  duplicate  the  pawnbroker  is 
entiiied  to  demand  one  hali^nny,  if  the 
sum  advanced  does  not  exceed  5s. ;  firom 
.5s.  to  10s.,  one  penny ;  and  afterwards  in 
the  same  proportion  as  for  the  original ; 
duplicate. 

The  penalty  against  unlawiUly  pawn- 
ing goods  the  proper^  of  others  is  be- 
tween 20s.  and  6Lf  besides  the  foil  value 
of  the  goods  jAed^Bd ;  and  in  de&ult  of 


payment,  the  offending  uaxtj  ma^  be  com- 
mitted for  three  months'  imprisonment 
and  hard  labour.  Persons  forging  or 
counterfeiting  duplicates,  or  not  being 
able  to  ^ve  a  good  account  of  themselves 
on  offering  to  pawn  goods,  are  liable  to 
imprisonment  for  any  period  not  exceed- 
ing three  months.  FEtwnbrokers  or  other 
persons  buying  or  taking  in  pledge  un- 
finished goods,  linen,  or  apparel  intrusted 
to  others  to  wash  or  meno,  are  to  forfeit 
double  the  sum  advanced  and  to  restore 
the  goods.  The  act  empowers  police  offi- 
cers to  search  pawnbrokers'  houses  or 
warehouses  whoi  suspected  to  contain 
unfinished  goods  unlawndly  pledged,  and 
goods  unlawftilly  pawned  must  be  restored 
to  the  owner  by  the  pawnbroker. 

All  pawned  goods  are  deemed  forfeited 
at  tilie  end  of  one  year.  If  redeemed,  the 
pawnbroker  must  endorse  on  his  dupli- 
cate the  eharse  for  interest,  and  keep  it 
in  his  possession  for  one  year.  Articles 
on  which  sums  have  been  advanced  of 
10s.  and  not  excee^Ung  10/.,  if  not  re- 
deemed, must  be  sold  Irjr  auction,  after 
beiog  exposed  to  public  view  and  at  least 
two  dayr  Dotiee  luiving  been  given  of  the 
sale.  The  catalogue  of  sale  must  contain 
the  name  and  abode  of  the  pawnbroker, 
the  moaih  in  whidi  tiie  goods  were  re- 
ceived, and  their  number  as  entered  in 
the  books  and  on  the  duplicate.  Pictures, 
prints,  books,  bronses,  statues,  busts,  carv- 
mgs  in  ivory  and  marble,  cameos,  intaglios, 
musical,  mathematical,  and  philosopoical 
instruments,  and  china,  must  be  sdd  e&* 
parate  from  other  goods,  on  the  first  Mon- 
day in  January,  April,  July,  and  October 
in  evervyear.  On  noticenot  tosellgiven 
in  writing,  or  in  the  presence  of  one  wit- 
ness, from  persons  having  goods  in  pledge, 
tinree  montns  fortber  are  aJlow^d  beyond 
the  year  for  redemption.  An  account  of 
sales  of  pledges  above  10s.  must  be  en- 
tered in  a  book  kept  bv  the  pawnbroker, 
and  if  articles  are  sold  finr  more  than  the 
sum  for  which  they  were  pledged*  with 
interest  thereon,  the  owner  is  entitled  to 
the  overplus,  if  demanded  within  three 
years  afi^  the  aile.  Pawnbrokers'  sale- 
books  are  open  to  inspection  on  payment 
of  a  fee  of  one  penny.  The  pensJty  on 
pawnbrokers  seiling  goods  before  the 
proper  time,  or  injuring  or  losing  them. 
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and  not  making  compensation  to  the 
owner,  according  to  the  award  of  a  ma* 
gistrate,  is  10/.  They  are  required  to 
produce  their  hooka  on  the  oraer  of  a 
magistrate  in  any  dispute  concerning 
pledges,  and  are  not  to  purchase  goods 
which  are  in  their  custody.  The  act  ex- 
tends to  the  executors  of  pawnbrokers. 

The  Pawnbrokers*  Act  prohibits  pledges 
being  taken  from  persons  intoxicated  or 
under  twelve  years  of  age ;  and  by  the  Me- 
tropolitan PoUce  Act  (2  &  3  Vict  c  47),  a 
fine  of  5/.  is  inflicted  upon  pawnbrokers 
taking  pledges  from  persons  under  the  age 
of  sixteen.  Pawnbrokers  are  prohibited 
from  baying  goods  between  the  hours  of 
8  A.H.  and  7  p.x. ;  or  reoeiying  pledges 
from  Michaelmas-day  to  Lady-day  before 

8  A.M.  or  after  8  p.m.  ;  or  for  the  other 
part  of  the  year,  before  7  a.h.  or  after 

9  P.M.,  excepting  on  Saturdays  and  the 
eyenings  preceding  Good  Friday  and 
ChristmasHlay,  when  the  hour  for  closing 
is  extended  to  1 1  p.m.  They  are  required 
to  place  a  table  of  profits  and  charges 
in  a  conspicuous  part  of  their  places  of 
business. 

Pawnbrokers  are  required  to  take  out 
an  annual  licence  from  the  Stamp  Office ; 
and,  to  enable  them  to  take  in  pledge 
articles  of  gold  and  silver,  a  second  U- 
cence  is  necessary,  which  costs  5/.  15«. 
Those  who  carry  on  business  within  the 
limits  of  the  old  twopenny-post  pay  15/. 
a  year  for  their  licence,  and  in  other  parts 
of  Great  Britain  7/.  10s.  The  licence 
expires  on  the  dlst  of  July,  and  a  penalty 
of  50/.  is  incurred  if  it  is  not  renewed 
ten  days  before.  No  licence  is  required 
in  Ireland,  but  those  who  carry  on  the 
business  of  a  pawnbroker  must  be  re^ 
tered. 

In  1833  the  number  of  pawnbrokers 
in  the  metropolitan  district  was  368; 
386  m  1838 ;  and  383  in  1842 ;  in  the 
rest  of  England  and  Wales  the  number 
was  1083  u  1833;  1194  in  1838;  and 
1304  in  1842 ;  in  Scotland  the  number 
was  52  in  1833;  88  in  1838;  and  133  in 
1842:  making  a  total  of  1820  establish- 
ments in  1842,  which  paid  16,522/.  for 
their  licences,  besides  the  licence  which 
many  of  them  take  out  as  dealers  in  gold 
and  silver.  The  increase  in  England  is 
to  a  considerable  extent  chiefly  in  places 


where  the  business  of  a  pawnbroker  has 
not  hitherto  been  carried  on ;  and  in  Soot- 
land,  according  to  the  *New  Statistical 
Account,'  the  extent  of  this  change  is  re- 
markable. The  business  of  a  pawnbroker 
was  not  known  in  Glasgow  until  August, 
1806,  when  an  itinerant  English  pawn- 
broker conmienced  business  in  a  single 
room,  but  decamped  at  the  end  of  six 
mouths ;  and  his  place  was  not  supplied 
until  June,  1813,  when  the  first  regular 
office  was  established  in  the  west  of  Scot- 
land for  receiving  goods  in  pawn.    Other 
individuals  soon  entered  into  the  business ; 
and  the  practice  of  pawning  became  so 
common  that,  in  1820,  in  a  season  of  dis- 
tress, 2043  heads  of  fomilies  pawned  7380 
articles,  on  which  they  raised  739/.  bs.  6d. 
The  capital  invested  in  this  business  in 
1840  was  about  26,000/.    Nine-tenths  of 
the  articles  pledged  are  redeemed  within 
the  legal  period.  (Dr.  Cleland's  *  Former 
and  Present  State  of  Glasgow/  1840.) 
There  are  no  means  of  ascertaining  the 
exact  number  of  pawnbrokers'  establish- 
ments in  the  large  towns  of  England.    A 
return  of  the  amount  and  nature  of  the 
dealings  of  pawnbrokers  would  supply 
much  valuable  evidence  of  the  condition 
and  habits  of  the  people.  The  only  return 
of  the  kind  which  we  have  seen  was  sup- 
plied by  a  large  pawnbroking  establisn- 
ment  at  Glasgow  to  Dr.  Cleland,  who  read 
it  at  the  meeting  of  the  British  Associa- 
tion for  the  Advancement  of  Science  in 
1836.     The  list  comprised  the  following 
articles: — 539   men's   coats,    355  vests^ 
288  piurs  of  trowsers,  84  pairs  of  stock- 
ings, 1980  women's  gowns,  540  petticoats, 
132  wrappers,  123  duffles,  90  pelisses, 
240  silk  handkerchief,  294  shirts  and 
shifts,  60  hats,  84  bed-ticks,  108  pillows, 
262  pairs  of  blankets,  300  pairs  of  sheets, 
162  bed-covers,  36  table-doths,  48  um- 
brellas,  102  Bibles,  204    watches,  216 
rings,  and  48  Waterloo  medals.    It  was 
not  stated  during    what   period    these 
articles  were  received.     There  were  at 
that  time  in  Glasgow  above  thirty  pawn- 
brokers.   In  the  manu&cturing  districts 
during  the  prevalence  of  '*  strikes,**  or  in 
seasons   of  commercial  embarrassment, 
many  hundreds  of  families   pawn   the 
greater   part  of  their    wearing-apparel 
and  household  furniture.    (Paper  read 
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in  1837  by  Mr.  Ashworth,  of  Bolton, 
*  On  the  Preston  Strike  in  1836.*)  The 
borongb-reeye  of  Manchester  stated  on 
a  late  occasion  (April,  1840)  that  a 
clergyman  had  shown  him  sixty-seven 
pawn-tickets  from  one  fiunily,  and  he 
said  there  were  thousands  in  similar  cir- 
cumstances "  going  inch  by  inch,"  in  con- 
sequence of  uie  stagnation  of  industry. 
The  practice  of  haying  recourse  to  tiie 
pawnbrokers  on  such  occasions  is  quite 
a  different  thing  from  the  habits  of  those 
who,  **  on  being  paid  their  wages  on  the 
Saturday,  are  in  the  habit  of  taking  th^ 
holiday  clothes  out  of  the  hands'  of  the 
pawnbroker  to  enable  them  to  appear 
respectably  on  the  Sabbath,  and  on  the 
Monday  following  they  are  again  pawned, 
and  a  fresh  loan  obtained  to  meet  the 
exigencies  of  their  fiimilies  for  the  re- 
mainder [of  the  week."  It  is  on  these 
transactions  and  on  such  as  arise  out  of 
the  desire  of  obtaining  some  momentary 
gratification  that  the  pawnbrokers  make 
their  large  profits.  It  is  stated  in  one  of 
the  Reports  on  the  Poor-Laws,  that  a 
loan  of 

Sd,,  if  redeemed  the  same   day,  pays 
annual  interest  at  the  rate  of  5200  per 
cent ;  weekly,  866  per  cent 
4d.  3900  per  cent ;  weekly,  650  per  cent 
6</.2600        „  „      433       „ 

9<i.l733        „  „       288       „ 

i2(/.  1300        „  „       216       „ 

In  a  petition  presented  to  parliament 
in  1839,  it  is  stated,  that  on  a  capital  of 
6d,  thus  employed  (in  weekly  loans) 
I>awnbrokers  make  in  twelve  months 
2<.  2d. ;  on  Ss.  they  gain  10<.  4d. :  on 
IOb,  they  clear  22s.  ajd. ;  and  on  20«. 
lent  in  weekly  loans  of  sixnence,  they 
more  than  double  their  capital  in  twenty- 
seven  weeks;  and  should  the  goods 
pawned  remain  in  their  hands  for  the 
term  of  twelve  months  Twhich  seldom 
occurs),  they  then  derive  irom  20  to  100 
per  cent  The  'Loan  Fund  Societies,' 
whidi  are  protected  by  an  Act  of  the 
L^islature,  and  advance  small  sums 
under  15/.  at  5  per  cent,  are  of  no  ad- 
vantage to  the  habitual  dependants  upon 
the  pawnbroker. 

Tne  '  Pawnbrokers'  Gazette'  is  a 
stamped  weekly  publication,  which  con- 
tains advertisements  of  sales,  and  other 


information  of  use  to  the  trade^  amongst 
whom  it  exclusively  circulates. 

The  act  for  the  resulation  of  pawn- 
brokers in  Iroland  is  the.  28  George  III. 
c  43  (Irish  statute).  It  requires  pawn- 
brokers to  take  out  licences  and  to  give 
securities;  appoints  the  marshal  of  the 
dty  of  Dublm  corporation  registrar  of 
licences;  directs  returns  to  be  made  to 
him  monthly,  upon  oath,  of  sums  lent ; 
and  allows  the  registrar  a  &e  of  one 
shilling  on  each  return.  The  stamp 
duty  on  licences  amounted  to  2775f. 
in  1842. 

In  1837  Mr.  Barrington  fouuded  the 
Limerick  Mont  de  Pi^,  as  a  means  of 
providing  fpnds  for  the  public  charities 
of  that  city.  He  erected  buildlDgs  at  his 
own  expense,  and  sent  competent  persons 
to  Paris  to  make  themselves  acquunted 
with  the  mode  of  conducting  the  Mont 
de  Pi^t^  in  that  capital.  A  capital  of 
4000i  was  raised  on  debentures,  bearing 
interest  at  6  per  cent ;  and  the  establish- 
ment was  opened  on  the  13tii  of  March, 
1837,  under  the  control  of  a  committee. 
In  the  course  of  eight  months  13,000/. 
had  been  lent  on  70,000  pledees  at  a  rate 
of  interest  amounting  to  one  mrthing  per 
month  for  a  shilling,  no  chsj'ffe  being 
made  for  duplicates.  Six-sevenuis  of  the 
amount  advanced  was  in  sums  under  5s, 
Four  months  after  the  establishment  was 
opened,  the  value  of  articles  redeemed  on 
Saturdays  averaged  about  140/.,  the  in- 
terest x>n  which  amounted  to  3/.  3s.  6<f., 
while  the  pawnbroker's  charge  would 
have  been  92.  Towards  the  close  of  the 
year  1839  Mr.  Barrington  published  a 
short  pamphlet  showing  the  further  pro- 
gress of  the  institution.  The  capital  had 
been  increased  to  15,350/.,  and  a  dear 
profit  of  1736/.  had  been  realised  since 
March,  1837.  Small  sums  are  lent  to 
poor  persons  of  known  respectability  of 
character  on  their  personal  security. 
This  plan  is  attended  with  valuable  ef- 
fects upon  the  conduct  and  character  of 
the  poorer  classes. 

In  Appndix  E,  '  Poor  Inquiry  (Ire- 
landV  there  is  an  account  of  the  Ahas- 
cragn  Loan  Sodety,  which  shows  that 
where  individuals  can  be  found  to  super- 
intend the  detuls,  the  ruinous  plan  of 
applying  to  pawnbrokers  may  be  partiall'v 
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obviated.  This  Society  had  borrowed 
720/.,  partljr  firom  (he  ooonty  Galway 
trustees,  which  siim  had  beeu  disposed 
among  400  borrowecs,  and  no  loss  had 
occurred  during  the  two  years  in  which 
the  Society  had  been  in  operadon,  chiefly 
in  consequence  <^  the  attention  of  the 
Key.  H.  Hunt,  the  treasurer.  In  the 
evidence  taken  at  an  examination  by  the 
CommiBsioners  of  Inquiry  in  the  county 
Leitrim  (p.  93)  it  was  stated  that  there 
were  no  pawnbrokers  in  the  barony ;  but 
a  class  of  men  called  usurers  are  to  be 
met  with  in  'every  direction,  "and  they 
bind  both  borrowers  and  sureties  by  so- 
lemn oaths  to  punctual  repayment  of  the 
principal,  and  of  the  interest,  which  is 
exorbitant  in  proportion  to  the  smallness 
of  the  sum  lent"  The  witness,  who  was 
a  magistrate,  Author  stated,  that  a  case 
had  recently  come  before  Lord  Clements 
and  himselit  in  which  a  man  had  bound 
himself  to  pay  12s.  a  year  in  quarterly 
instalments  for  the  use  of  15s.  prindpai. 
Such  &cts  show  the  expediency  of  afford- 
ing every  encouragement  to  establish- 
ments conducted  under  the  immediate 
control  of  the  law.  In  some  instances  in 
Ireland  pawnbrokers  keep  spirit-shops 
under  the  same  roof  or  in  an  adjoining 
house.  The  Report  just  quoted  states 
that  people  were  beginninff  to  lose  their 
reluctance  to  wear  ue  forfeited  property 
of  their  neighbours;  and  most  of  the 
poor  persons  examined  stated  that  a  few 
years  ago  they  were  ashamed  to  go  to  the 
pawnbrokers,  but  this  feeling  appeared 
then  to  have  been  much  weakened.  The 
scarcity  of  capital  in  Ireland  occasions 
many  individuals  to  have  recourse  to 

Ewnbrokers  for  purposes  unknown  in 
igland,  such  as  obtaining  the  means  of 
purchasing  a  pig  or  buying  seed. 

The  Mont  ae  Pi^t6  is  an  institution  of 
Italian  origin.  [Mont  de  Piete.]  In 
1661  a  project  existed  for  establishing 
Monts  de  Vi4i4  in  England.  It  is  ex- 
tremely doubtful  whether  a  public  insti- 
tution for  lending  money  on  pledges 
would  answer  in  £;>ndon.  Many  branch 
establishments  would  be  necessary,  and 
they  would  scarcely  be  so  economically 
conducted  as  the  establishments  belong- 
ing to  private  individuals.  The  rates  of 
interest  charged   by  pawnbrokers   are 


high;  but  the  average  profits  of  their 
tnule  are  not  so  great  as  might  be  in- 
ferred  from  a  hasty  glance  at  the  pre- 
ceding tables,  whidi  nevertiieless  iiillj 
prove  that  having  recourse  to  Pfwn- 
brokers  is  an  improvident  mode  of  rainng 
money.  It  is,  however,  a  great  conve- 
nience to  many  persona  who  could  not 
raise  money  for  temporary  purposes  in 
any  otiier  way.  Those  pawnbrokers  who 
take  out  a  licence  to  receive  pledges  in 
gold  and  silver  do  a  considerable  amount 
6f  business  in  that  way,  and  of  course 
not  with  the  poorest  classes.  In  1838  a 
company  was  formed  in  London,  called 
the  *  British  Pledge  Society,'  which  pro- 
posed lending  money  at  one-half  the 
rate  of  interest  allowed  b^  the  39  &  40 
George  III.  c  99,  and  without  making 
any  oiarge  for  duplicates.  This  soaiety 
also  pledged  itself  to  make  good  losses  in 
case  of  fire,  for  which  casualty  pawn- 
brokers are  not  liable.  The  bill  of  in- 
corporation, after  being  read  a  first  time 
in  the  House  of  Commons,  was  aban- 
doned. 

There  is  a  Mont  de  Pieti5  at  Moscow 
on  a  very  extensive  scale,  the  profits  of 
which  support  a  foundling  honpitsl. 
They  are  numerous  in  Belgium.  From 
a  paper  read  by  Bawson  W.  Bawson  be- 
fore the  London  Statistical  Society  in 
1837,  the  following  appear  to  be  the 
terms  of  the  Mont  de  Pi4ii  of  Paris:— 
*<  Loans  are  made  upon  the  depont  of 
such  goods  as  can  be  preserved  to  the 
amount  of  two-thirds  of  their  estimated 
value;  but  on  ^Id  and  silver,  four-fifths 
of  their  value  is  advanced.  The  present 
rate  of  interest  is  1  per  cent  per  month, 
or  12  per  cent  per  annum.  The  Paris 
establishment  has  generally  fh>m  600,000 
to  650,000  articles  in  its  possession,  and 
the  capital  constantly  outstanding  may 
be  estimated  at  about  500,000/.  The 
expense  of  maniigement  amounts  to  be- 
tween 60  c.  and  65  c  on  each  article,  and 
the  profits  are  wholly  derived  from  loans 
of  5  francs  and  upwards.  Articles  not 
redeemed  within  the  year  are  sold,  sub- 
ject however,  as  in  England,  to  a  claim 
for  restoration  of  the  surplus,  if  made 
within  three  ^ears." 

The  statistical  tables  published  by  the 
French  minister  of  commerce  show  the 
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cperatioin  of  the  Mont  de  Pi^  of  Faris 
and  those  of  the  large  towns  in  France 
durmgthd  year  1833.  The  nnmberof 
articles  pledged  in  Paris  in  1833  was 
1,064,068;  areraure  sun  advanced  on 
each,  14«.  lid.  The  nnmber  of  articles 
redeemed  was  844,861 :  on  178,913  ar- 
ticles the  interest  was  paid  and  the  dnpli- 
cate  renewed ;  50,656  articles,  on  which 
the  snm  of  36,391/.  had  been  advanced, 
were  forfeited,  being  one-twentieth  in 
number,  but  less  thm  one-twentieth  in 
vidne. 

PECULIARS,  COURT  OF,  [Eccls- 

SIASnCAL  CoOBTS,  p.  803.] 

PEDLAR.  This  ^ord  is  said  by  Dr. 
Johnson  to  be  a  contraction  from  petty 
dealer,  formed  into  a  new  term  by  Ions 
and  fiuniliar  nse ;  and  a  pedlar  is  defined 
by  him  to  be  **  one  wbo  travels  the  comi- 
try  with  small  commodities."  T*he  same 
writer  defines  a  hawker  to  be  "one  who 
aells  his  wares  by  proclaiming  them  in 
the  street" 

The  legal  sense  of  hawker  is  an 
itinerant  trader,  who  goes  about  from 
place  to  place,  carrying  witii  him  and 
selling  ffoods;  and  a  pedlar  is  only  a 
hawker  in  small  wares.  In  the  various 
acts  of  parliament  which  impose  duties 
upon  tiiem  and  reguhite  their  dealings, 
they  ate  always  named  in  conjunction  as 
hawkers  and  pedlars ;  and  no  distinction 
IS  made  between  them. 

It  has  been  for  more  than  a  century 
the  opinion  in  England  that  the  conduct 
of  trade  by  means  of  fixed  establidiments 
is  more  beneficial  to  the  public  than  that 
of  itinerant  dealers;  and  it  cannot  be 
denied  that  the  local  trader  being  better 
known  and  more  dependent  upon  his 
character  than  one  who  continually  travels 
from  {riace  to  place,  there  is  a  neater 
security  for  the  respectability  of  hu  deal- 
ings. Accor<fingly  statutes  have  been 
maide  from  time  to  time,  which  require 
hawkers  and  pedlars  to  take  out  licences 
and  to  submit  to  spedflc  regulations  and 
restrictions,  which  are  suppose  to  pro- 
tect the  resident  trader  as  well  as  the 
public  from  nnfiiir  dealing.  These  rea- 
sons, however,  have  been  given  subse- 
quently to  justify  the  laws;  for  tiie 
statutes  which  originally  required  li- 
oencea  for  hawkers  and  imposed  these 


duties  appear  to  have  merely  contem- 
plated a  means  of  increasing  the  revenue ; 
and  that  this  was  the  object  of  the  legis- 
lamre  appears  from  the  ftct  of  pawn- 
brokers and  others  having  been  also 
required  to  take  out  licences.  (8  &  9 
Wm.  IIL  c  25;  and  9  &  10  Wm.  III. 
c27.) 

llie  provirions  by  whidi  the  licences 
to  hawkers  and  pedlars  are  now  regulated 
are  contained  in  the  statute  50  Greorge 
III.  0.  41.  By  that  Act,  the  collection 
and  management  of  the  duties  on  hawkers 
and  pedlars  in  England  was  given  to  the 
oomimssionetB  for  licensing  and  ivgn- 
latin^  hackney  coaches;  but  this  duty 
has  since  been  transferred  to  tiie  commis- 
sioners  of  stamps  by  the  75th  section  of 
tiie  statute  I  &  2  Wm.  IV.  c^  22.  Br 
the  provirions  of  the  latter  statute,  **  all 
the  powers,  provisions,  regulations,  and 
directions  contained  in  the  statute  50 
George  III.  c  41,  or  any  other  act  re- 
lating to  the  duties  on  hawkers  and  ped- 
lars, are  to  be  enforced  by  tiie  oonunis- 
sloners  of  stamps ;  and  all  the  powers, 
prorisions,  reffulations,  and  directions, 
forfoitures,  puns  and  penalties  imposed 
by  anjr  acts  relating  to  tiie  management 
of  duties  on  stamps,  so  for  as  the  same 
are  applicable  to  the  duties  on  hawkers 
and  pedlars,  are  declared  to  be  in  foil 
force  and  eSset,  and  are  to  be  applied  and 
put  in  execution  for  securing  and  collect- 
mg  the  last-mentioned  duties,  and  for 
preventing,  detecting,  and  punishing  ail 
frauds,  forgeries,  aiid  other  offences  re- 
lating thereto,  as  frrlly  as  if  they  were 
repeated  and  specially  enacted  m  the 
statute  1  &  2  Wm.  IV.  c  22."  The 
duty  of  granting  licences  to  hawkers  and 
pedlars  and  enforcing  the  law  against 
such  persons  is  now  therefore  intrusted 
to  the  commissioners  of  stamps ;  the  par- 
ticular conditions  and  regulations  under 
which  such  licences  are  to  be  granted  are 
contained  in  the  above>mentioned  statute 
50  George  III.  c.  41. 

Before  a  licence  is  granted  to  a  person 
desirous  of  trading  and  travelling  as  a 
hawker  or  pedlar,  the  applicant  must 
produce  to  the  commissioners  of  stamps 
a  certificate,  signed  by  the  officiating 
clergyman  and  two  householders  within 
the  parish  in  which  he  resides,  attestinr 
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that  he  is  of  ^ood  character  and  a  fit 
person  to  be  liG€9Qsed.  Upon  this  certi- 
ficate being  given,  the  oommisdoners 
mnt  the  licence,  which  is  only  in  force 
K>r  one  year,  and  the  party  who  receives 
it  is  subject  to  a  duty  of  4/.  per  annum, 
and  an  ad<Utional  duty  of  4L  per  annum 
for  each  beast  if  he  travels  with  a 
**  horse,  ass*  mule,  or  other  beast  bear- 
ing or  drawing  burthen;"  and  these 
duties  are  to  be  paid  at  the  time  of 
receiving  the  licence.  The  duties  have 
not  been  altered  since  1789.  All  ar- 
sons who  act  as  hawkers  or  pedlars  with- 
out such  a  licence  are  liable  to  a  penalty 
of  50/. 

Among  other  relations,  the  hawker 
or  pedlar  is  required  by  the  Act  to 
« cause  to  be  written  in  large  legible 
Roman  capitals,  upon  the  most  conspi- 
cuous part  of  every  pack,  box,  bag,  trunk, 
case,  cart,  or  waggon,  or  other  vehicle 
in  which  he  carries  his  goods,  and  of 
every  room  and  shop  in  which  he  trades, 
and  likewise  upon  every  handbill  or  ad- 
vertisement nven  out  by  him,  the  words 
*  Licensed  mwker,'  together  with  the 
number,  name,  or  other  mark  of  his  li- 
cence ;*'  and  in  case  of  his  omission  so 
to  do,  he  is  liable  to  a  penalty  of  lOZ. ; 
and  every  unlicensed  person  who  places 
these  words  upon  his  goods  is  liable  to  a 
penalty  to  the  like  amount  A  hawker 
and  pedlar  travelling  without  a  licence, 
or  travelling  and  tradine  contrary  to  or 
otherwise  than  is  allowed  by  the  terms  of 
his  licence,  or  refusing  to  produce  his  li- 
cence when  required  to  do  so  by  in- 
spectors appointed  by  the  commissioners, 
or  by  any  magistrate  or  peaceH>ffioer,  or 
by  any  person  to  whom  he  shall  offer 
goods  for  sale,  is  liable  in  each  case  to  a 
penalty  of  102.  A  person  having  a  li- 
cence, and  hiring  or  lending  it  to  another 
person  for  the  purpose  of  trading  with 
it,  and  also  the  person  who  so  trades  with 
another's  licence,  are  each  liable  to  a 
penalty  of  40/.  A  hawker  or  pedlar 
dealing  in  or  selling  an^  smuggled  goods, 
or  knowingly  dealing  m  or  selling  any 
goods  fraudulently  or  dishonestly  pro- 
cured, forfeits  his  licence,  and  is  for  ever 
afterwards  incapacitated  fix>m  obtaining 
or  holding  a  new  licence.  By  the  stat 
48  GeoTlIL  a  84,  s.  7,  if  any  hawker  or 


pedlar  shall  offer  for  sale  tea,  brandy, 
rum,  geneva,  or  other  foreign  spirits,  to- 
bacco, or  snufi^  he  may  be  arrested  by 
any  person  to  whom  the  same  may  be 
offered,  and  taken  before  a  magistrate, 
who  may  hold  him  to  bail  to  answer  for 
the  offence  under  the  Excise  laws. 

By  the  provisions  of  the  statutes  29 
Geo.  in.  c.  26,  §  6,  and  also  of  50  Geo. 
III.  c.  41,  §  7,  no  person  comine  within 
the  description  of  a  hawker  or  pedlar  can 
lawfully,  either  by  opening  a  shop  and 
exposing  soods  to  sale  by  retail  in  any 
place  in  which  he  is  not  a  householder  or 
resident,  or  by  any  other  means,  sell 
goods  either  by  himself  or  any  other 
person  by  outcry  or  auction,  under  a 
penalty  of  50/.  Hawkers  were  not 
allowcn  formerly  to  sell  goods  in  market- 
towns,  except  on  a  foir  or  market  day ; 
but  tlus  restriction  was  done  away  with 
by  36  Geo.  IIL  c.  91. 

It  is  further  provided  by  the  18th  sec- 
tion of  the  50  Geo.  III.  c.  41,  that  if 
any  person  shall  forse  or  counterfeit  any 
hawker's  or  pedlar  s  licence,  or  travel 
with,  or  pxxMuce,  or  diow  any  such 
forged  or  counterfeited  licence,  he  shall 
forfeit  the  sum  of  300/.  Persons  who 
hawk  fish,  fruit,  victuals,  or  goods,  wares, 
or  manufactures  made  or  manufkctured 
by  such  hawkers,  or  by  their  dbildren, 
are  not  required  to  take  out  a  licence ; 
nor  are  tinkerB,  coopers,  glaziers,  plum- 
bers, harness-menders,  or  other  persons 
Visually  trading  in  mending  kettles,  tubs, 
household  goods,  or  harness  of  any  kind. 
(ChitW's  Uommercial  Law,  vol.  il.  p. 
163;  Butd's  Justice,  ^L  'Hawkers.') 

Tlie  amount  raised  by  these  licences 
is  too  insignificant  as  an  object  of  re- 
venue. They  are  in  &ct  a  tax  on  the 
consumers,  like  all  other  licences.  The 
true  policy  is  to  let  a  person  sell  his 
^oods  where  and  how  he  can.  Compe- 
tition will  ensure  the  consumer  here,  as 
in  other  cases,  the  best  and  cheapest  ar- 
ticle. The  pedlar  carries  his  wares  into 
districts  where  the  people  have  not  access 
to  the  best  markets,  and  thus  he  tenda 
to  correct  thedealings  of  the  settled  trader. 
He  also  carries  his  wares  to  people  who 
would  often  not  know  of  the  existence 
them.  The  hawker  is  now  one  of  the 
active  instruments    in   difiusing   cheap 
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books  amoDg  the  population,  and  a  large 
part  of  the  sale  of  the  chea^  periodicals 
IS  in  his  hands,  particularly  in  the  north 
of  England  and  in  Scotland.  Thirty 
years  a£o,  Francis  Homer,  writing  to 
Dugald  Bannatyne,  of  Glasgow,  speaks 
of  **  that  very  remarkable  traffic  in  books 
roand  Glasgow  by  itinerant  retailers.'' 
The  hawker  is  therefore  employed  in  the 
difiPiision  of  knowledge,  and  is  a  great 
bene&ctor  to  society,  and  as  snch  should 
be  free  from  all  taxes  that  are  imposed  on 
him  in  addition  to  those  which  he  and 
other  dealers  pay. 

Amount  of  Revenue  from    Hawkera* 
lAcencea : — 

England. 
1800       £8,963         1830        23,392 
1810         17,898         1840        92,512 
1820         29,236         1843         27,100 

Scotland. 
1840  3,284         1843  2,092 

Jiate  paid  for  each  Licence : — 

England.  at  £4.        at£S.    at  £12.  at£l6. 

1820  5369         912         36         2 

1830  G630         832         14         3 

1840  6020       1005         30         2 

1843  4793         927         40         2 


Sootland. 

1840 

705 

58 

1843 

411 

56 

PEERS  OF  THE  REALM.  This 
term  is  equivalent  to  Peers  of  Par- 
liament, that  is,  those  noblemen  who 
have  a  seat  in  the  House  of  Lords.  The 
'  Realm,'  that  is,  the  *  Roiaome,"  is  the 
Kingdom  of  England.  Scotland  and 
Ireland  have  also  their  peers;  but  those 
who  are  simply  peers  of  Scotland  and 
Ireland  are  not  Peers  of  the  Realm,  or 
Peers  of  Parliament,  or  Peers  of  the 
United  Kingdom,  for  all  these  ex- 
pressions are  used  to  ngnify  the  same 
thing. 

Without  meaning  to  decide  the  ques- 
tion whether  the  lords  spiritual  are 
strictly  peers  of  the  realm,  the  persons 
who  &11  under  this  description  are  the 
dukes,  marquesses,  earls,  viscounts,  and 
barons  [Duke,  &c.1,  and  this  without  re- 
ference to  the  accident  of  age :  an  earl, 
for  instance,  is  a  peer  of  the  realm,  though 
»  minor,  but  he  does  not  sit  or  vote  in 
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the  House  of  Lords  till  he  is  twenty-one. 
Women  may  also  be  peeresses  of  the  realm 
in  their  own  right,  as  by  creation,  or  as 
inheritors  of  baronies  which  descend  to 
heirs  general,  but  they  have  no  seat  or 
vote  in  the  house  of  lords.  The  wives 
of  peers  are  peeresses. 

On  the  remote  origin  of  this  order, 
and  of  the  privileges  belonging  to  it, 
especially  that  form  of  a  house,  in 
which,  in  concurrence  with  the  spi- 
ritual lords,  they  consider  every  pro- 
posal for  any  change  in  the  laws  of  the 
realm,  and  have  an  affirmative  or  a 
negative  voice  respecting  it,  and  of  being 
also  the  supreme  court  of  judicature 
before  whom  appeal  may  be  made  from 
the  judgment  of  nearly  all  inferior 
courts,  great  obscurity  rests.  The  re- 
ports of  the  committee  of  the  house  of 
peers,  which  sat  during  several  par- 
liaments about  the  years  1817,  1818,  and 
1819,  on  the  dignity  of  a  peer  of  the 
realm,  contain  a  great  amount  of  in- 
formation on  these  topics,  but  leave  un- 
decided some  of  the  greater  and  more 
important  questions  connected  with  it. 

Every  peer  of  the  realm,  being  of  fUl 
age  and  of  sound  mind,  is  entitled  to 
take  his  seat  in  the  house  of  peers,  and 
to  share  in  all  the  deliberations  and 
determinations  of  that  assembly.  He 
has  privileee  (perhaps  not  very  distinctly 
defined)  of  access  to  the  person  of  the 
king  or  queen  regnant  to  advise  con- 
cerning any  matter  touching  the  afiairs 
of  the  realm.  If  peers  of  the  realm  are 
charged  with  any  treason,  felony,  mispri- 
sion, or  as  accessories,  they  are  not  sub- 
ject to  the  ordinary  tribunals,  but  the 
truth  of  the  charge  is  examined  by  the 
peers  themselves;  they  cannot  be  ar^ 
rested  in  civil  cases;  they  give  their 
affirmation  on  honour  when  they  sit  in 
judgment,  and  answer  bills  in  chancery 
upon  honour;  but  when  examined  as 
witnesses  they  must  be  sworn.  *  Words,' 
says  Blackstone,  (Book  iii.  c.  8)  *  spoken 
in  derogation  of  a  peer,  a  judge,  or  other 
great  officer  of  the  realm,  which  are 
called  scctndalum  magnaivm^  are  held  to 
be  still  more  heinous ;  and  though  they 
be  such  as  would  not  be  actionable  in  the 
case  of  a  private  person,  yet  when  spoken 
in  disgrace  of  such  high  and  respectabV 
2K 
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cfaanden,  tbej  tmoqiit  to  wi  atroeioas 
injary,  whieh  ii  redresfed  by  an  actioQ  on 
the  caie  foanded  on  many  ancient  ttatntes ; 
as  well  OD  behalf  of  the  crown,  to  inflict 
the  ponishment  of  imprisonment  on  the 
alanaerer,  as  on  behalf  cyf  the  party,  to 
recover  damages  ibr  the  injury  sos- 
tained.' 

Peers  are  tried  for  misdemeanon  in 
the  same  way  as  other  people.  The 
lords  spiritual  are  also,  in  all  cases»  tried 
by  the  ordinary  courts.  Peeresses  haTe 
the  same  privileges  as  peers,  whether 
they  are  peeresses  by  birth,  creation, 
or  marriage ;  but  if  a  peeress  by  mar- 
riage marry  a  commoner,  she  loses  her 
privileges. 

The  crown  may  at  its  pleasure  create 
a  peer,  that;  is,  advance  any  person  to 
anyone  of  the  five  classes ;  which  is  now 
done  either  by  writ  or  patent  [Babom  ; 
Lrtebs  Patent;  NoBiLnr.]  A  peer 
cannot  be  deprived  of  the  di^it^  or  any 
of  the  privilc^  connected  with  it,  except 
on  forfeiture  of  the  dignitv  by  bebg 
attainted  for  treason  or  folonj ;  and 
the  dignity  must  descend,  on  his  death, 
to  others  (as  long  as  there  are  per- 
sons within  tiie  limitation  of  the 
grant),  with  all  the  privileges  appur- 
tenant to  it,  usuallv  to  the  eldest  son,  and 
the  eldest  son  of  that  eldest  son  in  per- 
petual succession,  and  so  on,  keeping  to 
the  eldest  male  representative  of  the 
original  grantee.  Some  deviation  from 
this  rule  of  descent,  however,  hss 
oocarionally  occurred,  special  claoses 
having  becii  introduced  into  the  patent, 
which  limit  the  descent  of  the  dignity  in 
a  particular  way,  as  in  the  case  of  the 
creation  of  Edward  Seymour  to  the  duke- 
dom of  Somerset,  in  the  reign  of  Edwaid 
VI.,  when  it  was  declared  that  the  issue  of 
the  second  marriage  of  the  duke  should 
suooeed  to  the  dignity  in  preference  to 
the  son  of  a  former  mamage.  But 
generally,  and  perhaps  universally  for 
the  two  last  centuries,  the  descent  of  a 
dignity  (cases  of  baronies  in  fee,  as  they 
are  called,  being  now  for  a  moment  ex- 
cluded) has  been  to  the  next  male  heir 
of  the  blood  of  the  person  originally 
ennobled;  sometimes  with  remainders 
to  the  next  male  heir  of  fats  father  or 
grandfother. 


The  crown  has  sometimes  granted  the 
dignity  of  the  peerage  to  a  person,  with 
remainder  to  the  femUe  iasne  or  to  the 
female  kindred  of  the  grsntee  and  then- 
heirs,  as  in  the  case  of  the  Nelson  peer- 
age. In  these  cases  it  has  generally 
happened  either  that  the  party  had  do 
male  issue  to  inherit,  and  that  the  other 
males  of  the  ftmily  were  also  without 
male  issue,  or  that  there  was  already  a 
dignity  inheritable  by  the  male  heir  of 
the  partv  on  whom  a  new  dignitjr  was 
confeiied  to  descend  to  his  fbmale  iasae. 
A  pension  has  also  somrtiuifs  been 
settled  by  Parliamrat  on  a  person,  at 
the  time  when  he  has  been  made  a 
peer;  the  pension  is  granted  b^  the  Par- 
liament on  the  recommendation  of  the 
crown. 

The  peers  who  possess  what  are  called 
baronies  in  fee,  are  the  descendants  and 
representatives  of  certain  old  fomilies, 
for  the  most  part  long  ago  extinct  in  the 
male  line,  but  which  bad  in  their  day 
summons  to  parliament  as  peers,  and 
whose  digni^  it  has  been  assumed 
descended  like  a  tenement  to  a  daughter, 
if  only  one  daughter  and  heir,  or  to  a 
number  of  daughters  as  coheirs^  when 
there  was  no  son.  If  A.  die  seised  of  a 
barony  in  foe,  leaving  B.  a  dao^ter  and 
only  child,  and  M.  a  brother,  the  dignity 
shall  inhere  in  B.  in  preference  to  M., 
and  shall  descend  on  the  death  of  B.  to 
her  eldest  son.  In  case  A.,  instead  of 
learinff  B.  his  only  daughter,  leave 
several  daughters,  B.,  C,  D.,  &c.  and  no 
son,  the  dignity  shall  not  go  to  M.,  but 
among  the  daughters;  and  since  it  b 
imparticipable,  it  is  in  a  manner  lost,  as 
long  as  those  daughters,  or  issue  firom 
more  than  one  of  them,  exist  But 
should  those  daughten  die  with  Qa\j  one 
of  them  having  left  issue,  and  that  issue 
a  son,  he  shall  inherit  on  the  death  of 
his  aunts.  This  is  what  is  meant  by  the 
dignity  of  a  peer  of  the  realm  being  is 
abeyeaiee:  it  is  divided  among  several 
persons,  not  one  of  whom  possessing  it 
wholly,  none  of  them  can  therdnre 
enjoy  it  [Abbtamcb.]  >But  the  crown 
has  the  power  of  determining  the  abey- 
ance; that  is,  it  may  declare  its  pleasure 
that  some  one  of  the  daughters,  or  the 
eldest  male  representative  of  some  one 
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of  the  danghten,  shall  possess  the  dig- 
nity, as  would  luiye  been  the  case  had 
there  been  a  sinsle  daughter  only  ;  and 
in  ease  of  an  iieir  thus  entering  into 
possession  of  ibe  dignity,  he  shall  take 
that  precedence  among  the  barons  in  the 
house  of  peers  which  belonged  to  the 
fhmily  of  whom  he  is  the  representative. 
A  female  who  is  only  a  coheir  of  a 
coheir  may  also  have  the  abeyance  de- 
termined in  her  favour,  as  was  lately  the 
case  with  Mrs.  Russell,  now  Baroness  De 
Clifford.  It  is  out  of  this  privilege  of 
the  crown  that  the  peerage  cases  arise, 
of  which  there  are  some  bdbre  the  house 
of  lords  in  almost  every  session  of  par- 
liament A  party  sees  reason  to  think 
that  the  crown  may  be  induced  to  de- 
termine a  certain  abeyance  in  his  &vour, 
if  he  can  only  prove  that  he  is  the  re- 
presentative of  one  of  the  coheirs.  This 
proof,  which  is  often  a  troublesome  and 
expensive  process,  inasmuch  as  it  may 
be  necessary  to  go  back  into  the  four- 
teenth or  fineenth  century,  is  to  be  made 
to  the  satisfiekction  of  a  committee  of  pri- 
vileges of  the  house  of  peers,  and  on  the 
report  of  such  conunittee  that  the  claim- 
ant has  shown  himself  in  a  satis&ctory 
manner  to  be  the  proper  representative 
of  the  blood  of  one  of  the  coheirs  of  one 
of  these  ancient  baronies,  the  crown  has 
of  late  years  often  yielded  to  the  reason- 
able request.  In  net,  without  this,  in  a 
country  like  ours,  where  lands  oflen 
desoebd  to  female  heirs,  it  would  be 
difficult  to  maintain  a  really  ancient 
nobility. 

Many  of  the  peers  who  belonff  to  the 
higher  orders  of  nobility  have  oaronies 
in  fee  inherent  in  them ;  so  that  if  A., 
one  of  them,  die,  leaving  a  daughter 
being  an  only  child,  and  a  brother,  the 
brother  shall  take  the  superior  title,  and 
the  barony  descend  to  the  daughter  and 
the  heirs  of  her  body.  An  eldest  son  of 
a  peer  enjoying  a  barony  and  a  superior 
dignity  is  sometimes  called  to  the  house 
of  peers  in  his  flEither's*  barony.  When 
this  done,  ,it  is  by  writ  of  summons 
without  a  patent  of  creation  (it  not  being 
in  tact  a  creation  of  a  new  dignity,  but 
only  in  anticipation  of  the  son's  posses- 
sion of  it),  and  this  is  the  case  also  when 
a  barony  is  taken  out  of  abeyance. 


Thus  the  English  portion  of  the  house 
of  peers,  or  house  of  lords,  for  they  are 
terms  used  in  precisely  the  same  sense, 
are  the  lords  spiritual,  that  is,  the  aroh- 
bishops  and  bishops,  aud  the  lords 
temporal,  who  are  of  one  of  the  five 
orders  (though  many  of  the  dukes 
possess  dignities  of  the  four  inferior 
kinds  also^  and  their  ancestors  may  have 
long  had  seats  in  that  house  in  those 
inferior  dignities  before  the  family 
was  raised  to  the  dukedom),  and  these 
are  either  persons  who  have  been  created 
peers  by  the  crown — who  have  been 
admitted  into  the  peerage  by  favour  of 
the  crown  in  virtue  of  the  detemunation 
of  an  abeyance,  or  who  have  inherited 
the  dignity  from  some  ancestor  on  whom 
it  had  been  conferred. 

The  fullest  information  on  all  points 
connected  with  the  archseological  part  of 
this  subject  is  to  be  obtained  fhnn  the 
Reports  of  the  Committee  of  the  House 
of  Lords  before  referred  to.  Biographi- 
cal accounts  of  the  more  eminent  of  the 
persons  who  have  possessed  these  dig- 
nities, are  to  be  found  in  that  very 
valuable  book,  Dugdale's  *  Banmage  of 
England.'  In  1708,  Arthur  Collins,  a 
London  bookseller,  published  in  a  single 
volume,  an  account  of  the  peers  then 
existing  and  their  ancestors,  a  work  of 
great  merit  The  demand  for  it  appears 
to  have  been  great,  as  it  was  fcdlowed  by 
other  editions  in  quick  succession.  It 
assumed  a  higher  character  in  1734, 
when  it  appeared  in  four  handsome 
octavo  volumes,  great  additions  having 
been  made  to  every  article.  From  that 
time  there  has  been  a  succession  of 
editions,  each  professing  to  be  improve- 
ments on  the  preceding,  and  each  bring- 
ing up  the  state  of  the  peerage  to  the 
time  when  the  work  was  printed.  The 
best  of  these,  which  is  in  nine  bulky 
octavo  volumes,  was  published  under  the 
superintendence  of  Sir  E^erton  Brydges. 
But  as  titles  become  extinct,  and,  con- 
sequently, the  fiimilies  bearing  them  are 
left  out  of  the  peerage-books,  those  who 
wish  to  possess  a  complete  account  of 
those  persons,  must  procure  many  of 
the  earlier  editions  of  the  work,  as  well 
as  that  which,  being  the  latest,  will,  foi* 
the  most  part,  be  called  the  best. 
2  K  2 
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PEINE  FORTE  ET  DURE.  The 
"  strong  and  liard  paiu/'  which  is  denoted 
by  these  vords,  was  a  species  of  torture 
used  by  the  English  law  to  compel  per- 
sons to  plead,  wnen  charged  with  crimes 
less  than  treason,  but  amounting  to 
felony.  It  was  applicable  whenever  the 
accused  stood  mute  on  his  arraignment, 
either  by  his  refusal  to  put  himself  upon 
the  ordinary  trial  by  jury,  or  to  answer 
at  all,  or  by  his  peremptorily  challenging 
more  than  twenty  jurors,  which  was  a 
contumacy  equivalent  in  construction  of 
law  to  actually  standing  mute.  This 
proceeding  differed  essentially  from  the 
torture  which  generally  prevailed  in 
Europe,  and  which,  as  connected  with 
the  royal  prerogative,  was  also  practised 
in  England  for  several  centuries,  inas- 
much  as  the  object  of  the  peine  forte  el 
dure  was  to  force  submission  to  the 
regular  mode  of  trial  prescribed  by  the 
law,  and  not  to  compel  testimony  or  the 
confession  of  a  crime. 

The  origin  of  this  practice  is  un- 
certain. It  appears  from  Fleta,  and  also 
from  Britton  (cap.  22),  that  the  punish- 
ment in  the  reign  of  Edward  I.,  when 
the  first  traces  of  it  appear,  consisted 
merely  of  severe  imprisonment,  with  a 
diet  barely  sufficient  to  prevent  starva- 
tion, until  the  offender  repented  of  his 
contumacy,  and  consented  to  put  himself 
upon  his  trial.  Shortly  afterwards, 
however,  the  practice  of  loading  the 
sufferer  with  weights  and  pressing  him 
to  death  appears  to  have  become  the 
regular  course.  In  the  •  Year  Book,'  8 
Henry  IV.,  1  (1406),  the  judgment  upon 
persons  standing  mute,  as  approved  by 
advice  of  all  the  judges,  utas  *'that  the 
marshal  should  put  them  in  low  and 
dark  chambers,  naked  except  about  their 
waist;  that  he  should  place  upon  them 
as  much  weight  of  iron  as  they  could 
bear,  and  more^  so  that  they  should  be 
unable  to  rise;  that  they  should  have 
nothing  to  eat  but  the  worst  bread  that 
could  be  found,  and  nothing  to  drink  but 
water  taken  from  the  nearest  place  to  the 
gaol,  except  running  water ;  that  the  day 
on  which  they  had  bread  they  should 
not  have  water,  and  e  contra  ;  and  that 
they  should  lie  there  till  they  were 
dead."    There  is  no  trace  of  any  statute 


or  royal  ordinance,  or  of  any  anthori^ 
besides  this  judicial  resolution,  to  justify 
a  change  in  the  mode  of  proceedings  so 
material  as  to  affect  the  life  of  the  party. 
The  term  by  which  it  was  denoted  was 
also  changed  from  prisone  to  peine  forte 
et  dure ;  and  from  this  period,  for  more 
than  three  centuries,  until  it  was  vir- 
tually abolished  by  the  stat  12  Greo. 
III.  c.  20  (1772),  pressing  to  death  con- 
tinued to  be  the  regular  and  lawful  mode 
of  execution  for  persons  who  stood 
wilfully  mute  upon  their  arraignment  for 
felony*  The  press-yard  at  Newgate  at 
the  present  day  retains  its  name  as  de- 
rived from  this  barbarous  practice. 

Blackstone  states  that  the  peine  forte 
et  dure  was  rarely  carried  into  practice 
{Commentaries,  vol.  iv.  p.  328).  It  is 
probable  that  it  was  not  of  frequent 
occurrence,  because,  with  this  fearfiil 
punishment  for  contumacy  before  their 
eyes,  men  would  naturally,  for  the  most 
part  (as  Hale  says),  "  bethink  themselves 
and  plead."  It  is,  however,  repeatedly 
mentioned  in  the  Year  Books  as  an  ex- 
isting proceeding ;  it  is  stated  as  the  law 
by  Staundforde,  Coke,  Hale,  and  Haw- 
kins, in  their  several  treatises  on  the 
Criminal  Law,  and  the  number  of  the 
recorded  instances  in  which  it  is  directly 
or  incidentally  mentioned,  seem  to  show 
that  it  was  much  more  prevalent  than 
has  been  commonly  supposed.  The 
motive  of  the  prisoner  in  standing  mute 
and  submitting  to  this  heavy  punisliment 
was  to  save  his  attainder,  and  prevent 
the  corruption  of  his  blood  and  con- 
sequent forfeiture  of  his  lands  in  case  he 
was  attainted  of  felony.  In  the  21st  of 
Henry  VI.  (1442),  Juliana  Quicke,  who 
was  indicted  for  high  treason,  in  speaking 
contemptuous  words  of  the  king,  had  the 
peine  forte  et  dure  because  die  would 
not  plead  (Croke's  Charles,  118);  in  the 
margin  of  an  inquisitio  post  mortem  of 
Anthony  Arrowsmith,  in  the  40th  of 
Eliz.  (1598),  ajfe  the  words  "Prest  to 
death  "  (Surtees's  History  cf  Durham^ 
vol.  iii.  p.  271);  and  in  1659  Major 
Strangeways  was  tried  for  the  murder  of 
John  Fussell,  before  Lord  Chief  Justice 
Glynn,  and,  refiising  to  plead,  was 
pressed  to  death  in  Newgate.  In  the 
pamphlet  which  yery  minutely  namtes 
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the  particulars  of  this  execution,  it  is 
stated  that  the  prisoner  died  in  about 
eight  minutes,  many  people  in  the  press- 
yaid  humanely  casting  stones  upon  him 
to  hasten  his  death.  (Barrington's  An- 
tient  ^atuteg,  p.  85,  note.)  In  still  more 
recent  times,  it  appears  from  the  Old 
Bailey  Sessions  Papers,  that  at  the 
January  Sessions  in  1720  one  Phillips 
was  pressed  for  a  considerable  time,  until 
he  begged  to  stand  his  trial ;  and  at  the 
December  Sessions,  1721,  Nathanael 
Haws  continued  under  the  press,  with 
250  lbs<,  for  seven  minutes,  and  was  re- 
leased upon  his  submission.  Mr.  Bar- 
rington  says  that  he  had  been  furnished 
with  two  instances  in  the  reign  of 
George  II.,  one  of  which  happened  at 
the  Sussex  assizes  before  Baron  Thomp- 
son, and  the  other  at  Cambridge,  in  1741, 
when  Mr.  Baron  Carter  was  the  judge. 
(Barrington's  Antient  Statutes,  p.  86.) 
In  these  later  instances  the  press  was  not 
inflicted,  until  by  direction  of  the  judges 
the  experiment  of  a  minor  torture  had 
been  tried,  by  t}'ing  the  culprit's  thumbs 
tightly  together  with  strings.  It  is  said 
in  Kelyng's  Meports,  p.  27,  to  have  been 
the  constant  practice  at  Newgate,  in 
the  reign  of  Charles  II.,  that  the  two 
thumbs  should  be  tied  toother  with 
whipcord,  that  the  pain  might  compel 
the  culprit  to  plead.  The  adoption  of  this 
course  was  no  doubt  dictated  by  merciful 
motives,  and  was  intended  by  the  judges 
to  prevent  the  necessity  of  having  re- 
coarse  to  the  peine  forte  et  dure ;  but  it 
was  wholly  unauthorised  by  law.  The 
practice  was  finally  discontinued  in  con- 
sequence of  the  statute  12  Geo.  III.  cap. 
20,  which  provides  that  every  person 
who  shall  stand  mute  when  arraigned 
for  felony  or  piracy  shall  be  convicted 
of  the  same,  and  the  same  judgment  and 
execution  shall  be  awarded  against  him 
as  if  he  had  been  convicted  by  verdict 
or  confession. 

PENANCE  (in  Latm,  Penitentia)  is 
a  censure  or  punishment,  imposed  by  the 
ecclesiastical  law,  for  the  purgation  or 
correction  of  the  soul  of  an  onender,  in 
consequence  of  some  crime  of  spiritual 
cognizance  committed  by  him.  Thus  a 
person  convicted  of  adultery  or  incest 
was  adjudged  to  do  penance  in  the  church 


or  market,  bare-legged  and  bare-headed 
in  a  white  sheet:  and  was  required  to 
make  a  public  confession  of  his  crime,  and 
to  express  his  contrition  in  a  prescribed 
form  of  words.  After  a  juagment  of 
penance  has  been  pronounced,  the  ecclesi^ 
astical  courts  may,  upon  application  by 
the  party,  take  off  the  penance,  and  ex- 
change the  spiritual  censures  for  a  sum  of 
money  to  be  paid  and  applied  to  pious 
uses.  This  exchange  is  called  a  conmiu* 
tation  for  penance ;  and  the  money  agreed 
or  enjoined  to  be  paid  upon  such  a  com* 
mutation  may  be  sued  for  in  the  ecclesias- 
tical court.  The  peine  forte  et  dure 
imposed  upon  a  person  who  stood  mute 
on  his  trial  at  the  common  law  is  often 
inaccurately  termed  penance.  [Peine 
Forte  et  Dure.] 

PENITENTIARIES.  [Transporta- 
tion.] 

PENSION,  a  payment,  generally 
made  annually  or  at  some  other  shorter 
and  regular  period. 

Before  the  reign  of  Queen  Anne,  the 
kings  of  England  alienated  or  encum- 
bered their  liereditary  possessions  at 
pleasure.  By  the  1  Anne,  c.  7,  the 
power  of  burthening  the  revenue  of  the 
crown  by  improvident  grants,  to  the 
injury  of  the  successors  of  the  throne, 
was  materially  abridged.  This  statute, 
after  reciting  that  "the  necessary  ex- 
penses of  supporting  the  crown,  or  the 
greatest  part  of  them,  were  formerly 
defrayed  by  a  land  revenue,  which  hath 
from  time  to  time  been  impaired  and 
diminished  by  the  grants  of  former 
kings  and  queens  of  this  realm,^'  enacts 
that  no  grant  of  manors,  lands,  &c.  shall 
be  made  by  the  crown  fVom  and  after  the 
25th  of  March,  1 702,  beyond  the  term  of 
thirty-one  years,  or  for  three  lives,  re- 
serving a  reasonable  rent.  As  this  clause 
applied  only  to  the  land  revenue,  it  was 
enacted  by  another  clause,  that  no  por- 
tion of  other  branches  of  revenue,  as  the 
excise,  post-office,  &c.,  should  be  alien- 
able by  the  crown  beyond  the  life  of  the 
reigning  king.  On  the  accession  of  George 
III.,  in  consideration  of  the  surrender  of 
the  larger  branches  of  the  hereditary 
revenue,  a  civil  list  was  settled  on 
his  majesty,  amounting  originally  to 
800,000/.,  and  afterwards  increased  to 
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900,000/.,  OQ  which  the  pennonc  were 
charged.  There  were  no  limitiv  except 
the  Civil  List  itwlf,  within  which  the 
grant  of  pensions  was  confined ;  and  at 
Tarioos  times,  when  debts  on  this  list  had 
accnmulated,  parliament  voted  con* 
siderable  sums  (Sir  Henry  Pamell,  in 
his  work  on  *  Financial  Reform,'  aaya 
*'Bome  millions")  for  their  discharge. 
In  Febmary,  1 780,  during  the  administra- 
tion of  Lord  North,  Mr.  Bnrke  in- 
trodnced  his  bill  for  the  better  secority 
of  the  independence  of  jparliament,  and 
the  economical  reformation  of  the  civil 
and  other  establishments.  In  this  bill  it 
was  redted  that  the  pension  lists  were 
excessive,  and  that  a  custom  prevailed  of 
granting  pensions  on  a  private  list  dnring 
his  m^esty's  pleasure,  nnder  colour  that 
in  some  cases  it  may  not  be  expedient  to 
divulge  the  names  of  persons  on  the  said 
Usts,  by  means  of  which  much  secret 
and  dangerous  corruption  may  be  here- 
after practised.  Mr.  Burke  proposed  to 
reduce  the  EngliA  pension  list  to  a 
maximum  of  60,000/.,  but  the  bill,  as 
passed,  fixed  it  at  95,000/.  This  act  (22 
Geo.  III.c.  62)  asserted  the  principle  that 
distress  or  desert  ought  to  be  considered 
as  regulatinff  the  future  grants  of  such 
pensions,  and  that  pariiament  had  a  foil 
right  to  be  infonned  in  respect  to  this 
exercise  of  the  prerogative,  in  order  to 
ensure  and  enforce  the  Responsibility  of 
the  ministers  of  the  crown.  Mr.  Burke's 
speech  on  introducing  his  bill  is  in  the 
third  volome  of  his  *  Works,'  ed.  1815. 

Up  to  this  time  the  Civil  List  pensions 
of  Ireland,  the  pensions  charged  on  the 
hereditary  revenues  of  Scotland,  and  the 
pensions  charged  on  the  4)  per  cent 
duties,  had  not  been  regulatea  by  par- 
liament 

In  Ireland  the  hereditary  revenue  of 
the  crown  was  used  as  a  means  of 
political  corruption,  the  English  act 
of  1  Anne,  alr^y  cited,  not  being  ap- 
plicable to  Ireland.  In  a  speech  of  Mr. 
Hutchinson,  secretary  of  state,  made  in 
the  Irish  House  of  Commons,  in  June, 
1793,  he  stated  that  the  gross  annual 
hereditary  revenue  of  Ireland  amounted 
to  764,627/.,  reduced  by  various  charges 
to  275,102/.  only :  that  the  disposition  of 
this  revenue  was  in  the  hands  of  the 


king;  that  "his  lettere  and  seals  weretiK 
only  authority  for  tisinff  it^and  the  only 
'  by  tne 


voucher  allowed  by 
of  Accounts,  and  bv  the  Home  of  Cons- 
moos;"  and  that  Acre  was  no  Board  at 
Treasury  executing  their  fonctioDS  under 
the  autliority  of  parliament  The  Irish 
pariiament,  in  1757,  had  come  to  a 
unanimous  rescdutioo,  *' That  the  grant- 
ing of  so  much  of  the  public  revenue  in 
pennons,  is  an  improvident  disposatkn 
of  tiie  revenue,  an  mjury  to  the  crown, 
and  detrimental  to  the  people."  The  Irish 
pensions  then  amounted  to  40,0002.:  in 
two  years  after  the  above  resolutioo  was 
pa«ed,  an  addition  of  26,000/.  was  made 
to  them;  and  in  1778  they  were  nearly 
double  the  amount  at  which  they  stood 
in  1757.  In  1787  leave  was  refined  to 
briuff  in  a  bill  to  limit  the  amount  of 
pensions,  and  to  diMhle  persons  holding 
pensions  for  a  term  of  years,  or  during 

{pleasure,  from  sitting  and  voting  in  pai^ 
lament  Mr.  Forbes,  who  moved  this 
bill,  stated  that  "  it  was  a  practice  among 
certun  members  of  the  house  to  whom 
pensions  had  been  granted,  to  carry  them 
into  the  market  and  expose  them  for 
sale."  In  1790  Mr.  Foftes  again  moved 
resolutions,  stating  •*  that  the  Penskm 
List  amounted  to  101,000/.,  exclusive  of 
military  pensions;  that  the  increaae  of 
pensions,  ci'ul  and  military,  since  Feb- 
ruary, 1784,  had  been  29,000/. ;  and  that 
many  of  these  pennons  had  been  granted 
to  members  of  parliament  dniCng  the 
pleasure  <^  the  crown."  These  nsoltt* 
tions  were  not  adopted.  In  1793,  when  the 
whole  policy  of  the  Irish  govenunent 
was  cunged,  among  otiier  beneficial 
measures  introduced  and  reeoaunended 
on  the  authori^  of  the  lord-lieutenant, 
was  a  UU  to  limit  the  amount  of  pen- 
sions and  to  bicrease  the  responsibility  of 
the  Treasury,  which  was  passed  into  a 
law.  By  thU  act  (33  Geo.  IIL  c.  34. 
Irish  statutes),  the  pensions  on  the  Civil 
List  in  Ireland  were  limited  to  80,000/., 
allowing  a  sum  of  1200/.  only  to  be 
granted  in  each  year,  until  such  re- 
duction was  effected.  Grants  hdd 
during  the  pleasure  of  the  crown,  and 
converted  into  grants  for  lifo  to  the  same 
parties  and  to  the  same  amount,  were 
exempted  ttom  the  Umitstiooa  of  tfaa 
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act  This  act  effected  a  surrender  of 
the  hereditary  revenues  for  the  life  of 
the  king,  and  the  principle  of  appropri- 
ating  money  by  parliamentary  authonty. 
These  restraints  on  the  crown  were  not, 
however,  equal  in  efficiency  to  those 
contained  in  the  English  statute  of  Anne. 
At  the  time  of  the  act  33  Geo.  III.  being 
passed,  the  Irish  pensions  amounted  to 
124,000/.,  and  the  amount  was  not  re- 
duced to  80,000/.  until  1814.  By  the  1 
Geo.  IV.  c  1,  the  Irish  Pension  List 
was  further  reduced  to  50,000/.,  no 
grants  exceeding  1200/.  to  be  made  in  any 
oneyear  until  the  list  was  so  reduced. 

The  statute  of  1  Anne,  having  been 
passed  prior  to  the  Union,  did  not  affect 
Scotland;  and  pensions  were  accordingly 
granted  by  the  crown  for  life,  or  for  lives, 
m  possession  or  in  reversion,  without 
restriction  in  amount,  or  in  the  duration 
of  the  grant,  other  than  the  amount  of 
the  revenues,  and  the  claims  and  burdens 
already  upon  them.  By  the  50  Geo.  III. 
c.  3,  the  principle  of  parliamentary  in- 
terference was  established  in  reference 
to  the  hereditary  revenues  of  Scotland, 
the  amount  of  the  pensions  was  reduced 
to  25,000/.,  and  no  more  than  800/.  was 
to  be  granted  in  any  one  year,  until  such 
reduction  was  effected.  At  this  period, 
the  Civil  List  pensions  of  Scotland 
amounted  to  39,379/.  By  the  1  Geo. 
IV.  c.  1,  the  hereditary  revenues  of 
Scotland  were  placed  to  the  account 
of  the  consolidated  fund. 

Certain  duties,  called  the  four  and  a 
half  per  cent  duties,  were  not  withdrawn 
from  the  private  control  of  the  crown 
until  1830,  when  they  were  surrendered 
by  William  IV.  for  his  life,  the  pensions 
then  chargeable  upon  them  continuing 
payable.  On  the  accession  of  King 
WiUiam  IV.  there  was  nothing  there- 
fore to  prevent  the  Pension  Lists  of 
England,  Ireland,  and  Scotland  being 
consolidated;  and  this  was  effected  by 
1  Wm.  IV.  c  25,  which  also  made 
provision  for  their  reduction,  on  the 
expiration  of  existing  interests,  from  an 
amount  of  145,750/.  net,  to  a  future 
maximum  sum  of  75,000/.  The  Pension 
List  for  England  was  at  this  period 
74,200/.  net;  Scotland,  23,650/. ;  Ireland, 
47,900/. 


In  1830  the  ministry  of  the  Duke 
of  Wellington  was  overthrown,  on  the 
question  of  referring  the  Civil  List 
(which  comprises  the  Pension  List)  to  a 
select  committee,  Sir  Henry  Pamell's 
motion  to  that  effect  being  carried  by 
233  against  204. 

In  February,  1834,  in  order  to  define 
with  greater  precision  the  class  of  per- 
sons to  whom  the  grant  of  pensions 
ought  to  be  confined,  Lord  Althorp,  chan- 
cellor of  the  exchequer  (afterwanls  Earl 
Spencer),  moved  resolutions  to  the  fol- 
lowinff  effect,  which  were  agreed  to  by 
the  House  of  Commons : — "  That  it  is 
the  bounden  duty  of  the  responsible  ad- 
visers of  the  crown  to  recommend  to  hia 
Majesty  for  grants  of  pensions  on  the 
Civil  List,  such  persons  only  as  have  just 
claims  on  the  royal  beneficence,  or  who, 
by  their  personal  services  to  the  crown, 
by  the  performance  of  duties  to  the  pub- 
lic, or  by  their  useful  discoveries  in 
science  and  attainments  in  literature  and 
the  arts,  have  merited  the  gracious  con- 
sideration of  their  sovereign  and  the 
gratitude  of  their  country." 

On  the  accession  of  Queen  Victoria, 
in  1837,  the  subject  of  pennons  was 
again  conadered ;  and  a  select  committee 
of  the  House  of  Commons,  appointed  to 
inquire  into  the  Civil  List  recom- 
mended—" That  in  place  of  granting 
a  sum  of  75,000/.  for  Civil  List  pensions, 
her  majesty  should  be  empowered  to 
grant  in  every  year  new  pensions  on  the 
Civil  list  to  the  amount  of  1200/.,  these 
pensions  to  be  granted  in  strict  con- 
formity with  the  resolutions  of  the 
House  of  Commons,  of  February,  1834." 
These  views  were  adopted  b^  the  House, 
and  embodied  in  the  1  Vict  c.  2,  the 
words  of  the  resolution  being  introduced 
into  the  Act  [Civil  List.]  Since  the 
accession  of  Queen  Victoria,  still  greater 
force  has  been  given  to  the  spirit  of  the 
Act,  in  consequence  of  the  recommenda- 
tions of  a  select  committee  of  the  House 
of  Commons,  appointed  in  December, 
1837,  to  inquire  how  far  the  pensions 
charged  on  the  Civil  List,  as  settled  on 
the  accession  of  William  IV.,  ought  to 
be  continued, ''  having  due  regard  to  the 
just  claims  of  the  parties,  and  to  economy 
in  the  public  expenditure.''    This  com- 
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mittee,  after  a  searching  inquiry  into  the 
merits  of  each  case  on  the  Pension  List, 
recommended  the  immediate  suspension 
of  several  pensions,  to  be  regranted  on 
the  responsibility  of  the  government, 
should  the  circumstances  of  the  parties 
•render  it  necessary;  others  they  con- 
sidered should  determine  at  an  earlier 
period  than  specified  in  the  original 
grant;  and  for  several  pensions,  they 
considered  it  unadvisable  to  make  any 
future  provision,  that  is,  that  they 
should  be  no  longer  paid.  In  their  Re- 
port, dated  July,  1838,  the  committee 
recommended  that  in  the  case  of  all 
future  Civil  List  pensions,  the  reasons 
and  motives  of  the  grant  should  be  set 
forth  in  the  warrant  of  appointment; 
that  in  pensions  granted  for  services  to 
others  than  the  individual  by  whom  the 
services  were  rendered,  care  should  be 
taken,  if  these  pensions  are  granted  for 
younger  lives,  that  is,  to  the  sons  or 
daughters  of  the  individual  entitled  to 
the  pension,  that  no  undue  increase  of 
charge  should  be  made;  and  that  such 
grants  should  be  avoided,  except  under 
very  peculiar  circumstances :  they  recom- 
mended also  that  pensions  for  the  relief 
of  distress  should  be  granted  only  on  the 
condition  of  their  ceasing  when  the  cir- 
cumstances of  the  parties  no  longer  re- 
quire their  continuance ;  that  all  pensions 
should  be  held  liable  to  deduction  or 
suspension  in  the  event  of  the  parties 
bein^  appointed  to  office  in  the  public 
service;  that  under  no  circumstances 
should  the  mere  combination  of  poverty 
with  the  hereditary  rank  of  the  peerage 
be  considered  as  a  justification  of  a  grant 
of  a  pension.  The  committee  also  recom- 
mended that,  in  order  to  avoid  any  possible 
doubt  or  misconception  hereafter,  enact- 
ments should  be  made  with  respect  to 
the  Irish  and  Scotch  revenue,  analogous 
to  those  of  the  English  act  of  1  Anne. 

It  appears  from  the  Report  of  the  Com- 
mittee on  Pensions  that  the  charge  of 
pensions  has  been  reduced  as  follow  : — 

England.  Ireland.     Scot-  4iper  Total, 

land.  Cents. 
£           £           £  £  £ 

17SS     85,000     80,000     13,300  16,700  195,000 

1820     74,200     67,300     37,100  34,300  .212,900 

1«30     74,200     53,900     33,200  24,100  185,400 

1838  The  Iteta  conaoltdaied.  140,900 


Mr.  Finlayson,  of  the  National  Debf 
Officej  calculated,  in  1838,  the  amount  of 
saving  which  will  be  derived  from  the 
new  system,  assuming  the  ratio  of  decrease 
to  continue  as  in  the  three  previous  years, 
and  that  the  average  ages  of  persons  to 
whom  new  grants  of  pensions  are  made 
will  be  the  same  as  heretofore : — 

Old  Pension.  New  Pension.  Total. 
£  £  £ 

1839       132,632  2,384  135,016 

1844         97,540  8,077  105,617     ' 

1849         59,258  13,398  72,656 

1854        30,792  18,255  49,047 

1858         13,161  21,716  34,877 

Mr.  Finlayson  was  furnished  by  the 
committee  with  the  ages  of  866  persons 
in  the  receipt  of  pensions ;  and  in  828  of 
these  cases  the  date  of  the  grant  was 
ascertained.  The  mean  age  at  wluch 
pensions  were  granted  to  males  he  found 
to  be  32,  and  to  females  36 ;  and  out  of 
every  1000/.  payable,  257/.  was  paid  to 
males  and  743/.  to  females.  Mr.  Finlay- 
son complains  that  "the  females  have 
understated  their  ages  ver}'  considerably, 
and  sometimes  with  a  contempt  of  all 
probability,  more  than  one  lady  having 
set  down  her  age  at  39,  forgetting  that 
she  has  been  forty-five  years  in  receipt 
of  the  pension,  and  this  from  an  aversion 
to  own  the  age  of  40." 

The  following  is  an  account  of  the 
total  amount  of  pensions  granted  in  each 
year,  ending  the  20th  day  of  June,  fironi 
1829  to  1837  inclusive ;  soon  after  which 
period  the  act  1  Vict.  c.  2,  came  into 
operation,  and  the  power  of  granting 
pensions  was  restricted.     [CrviL  Lisr.j 

1829  .  £1830    1834  .  £2878 

1830  .   6353    1835  .   2748 

1831  .   5401    1836  .   1310 

1832  .   2638    1837  .   3230 

1833  .    900 

Besides  the  pensions  on  the  Civil  List, 
the  regulation  of  which  at  different  periods 
has  been  referred  to  above,  there  are  vast 
sums  annually  appropriated  by  parlia- 
ment to  the  payment  of  pensions  of  an- 
other description.  Thus  every  year  the 
sum  of  about  l,350,00<7.  was  voted  on 
account  of  the  pensioners  of  Chelsea 
Hospital ;  245,000/.  to  the  out-pensioners 
of  Greenwich ;  148,990/.  to  widows  of 
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officers  of  land-forces;  and  to  officers 
in  each  of  the  civil  departments  of  the 
poTemment  large  sums  are  annually  |)aid 
m  pensions  and  superannuation  allow- 
ances. The  half-pay  to  retired  officers 
of  the  navy  and  army  may  also  he  con- 
sidered in  the  light  of  a  pension.  In 
1832  the  charge  on  the  public  for  pensions, 
superannuations,  and  half-pay  amounted 
to  6,152,702/.  (Financial  Reform,  p.  203, 
4th  edit.)  "  The  operation  of  the  super- 
annuation, the  grant  of  retired  allowances, 
the  naval  and  military  pensions  granted 
for  good  services,  the  pensions  granted 
by  ue  57  George  III.  c.  65,  for  persons 
who  have  occupied  high  political  offices, 
and  the  pensions  for  diplomatic  and  con- 
sular services,  have  to  a  great  extent 
superseded  one  of  the  original  purposes 
of  the  Pension  List.  These  acts  have 
also  substituted  a  strictly  defined  and 
regulated  system  of  reward,  for  a  system 
which  depended  on  the  arbitrary  selection 
of  the  crown  or  the  recommendation  of 
the  existing  government,  exposed  to  the 
bias  of  party  or  personal  considerations." 
(Report  on  Pensions,  No.  218,  Sess.  1838.) 
air  Henry  Pamell,  in  chapter  xii.  of  his 
'  Financial  Reform,'  shows  that  there  are 
many  abuses  to  be  remedied  in  reference 
especially  to  superannuations.  *'  Nothing 
(he  says)  can  be  more  extravagant  and 
inconsistent  with  a  proper  guardianship 
of  the  public  purse  than  the  system  of 
salaries  and  superannuations  now  in  ope- 
ration. The  salarite  are  so  much  higher 
than  they  ought  to  be,  that  every  officer 
and  clerk  has  sufficient  means  of  making 
a  provision  for  infirmity  and  old  age. 
But  notwithstanding  this  fact,  as  to  the 
sufficiency  of  salary,  in  the  true  spirit 
of  profusion,  a  great  superannuation 
allowance  has  been  added."  In  1830 
there  were  nearly  one  thousand  officers 
in  the  public  service,  with  salaries  of 
1000^.  a  year  and  upwards,  enjoying 
amongst  them  2,066,574/. ;  and  of  these 
there  were  216  persons  whose  salaries 
averaged  4429/. ;  and  yet  from  the  pass- 
ing of  the  Superannuation  Act  in  1810 
till  18S0,  the  charge  for  civil  superan- 
nuation was  increased  from  94,550/.  to 
480,081/.  It  was  stated  in  the  Third 
Report  of  the  Finance  Committee  (Sess. 
1828),  that  in  not  a  few  cases  persons 


obtained  superannuations,  as  unfit  for  the 
public  service,  who  enjoyed  health  and 
strength  long  afterwards,  and  discharged 
the  active  duties  of  life  in  private  business. 
In  1831  the  treasury  established  some 
very  important  restrictions  relative  to 
superannuation  allowances,  which  are 
given  in  a  Parliamentary  Paper  (No.  190, 
2nd  Session,  1831). 

For  an  account  of  pensions  under  the 
French  monarchy  the  reader  may  refer 
to  the  Encyclop^die  M€lhodique  (section 
•  Finances'). 

PERJURY  (from  the  Latin  peijtt- 
r%um\  by  the  common  law  of  England,  is 
the  offence  of  falsely  swearing  to  facts 
in  a  judicial  proceeding.  To  constitute 
this  offence  the  party  must  have  been 
lawfully  sworn  to  speak  the  truth  by 
some  court,  judge,  or  officer  having  com- 
petent authority  to  administer  an  oath ; 
and,  under  the  oath  so  administered,  he 
must  wilfully  assert  a  falsehood  in  a 
judicial  proceeding  respecting  some  fact 
which  is  material  to  the  subject  of  in- 
quiry in  tliat  proceeding.  In  a  legal 
sense,  therefore,  the  term  has  a  much 
narrower  import  than  it  has  in  its  popular ' 
acceptation.  A  person  may  commit  per- 
jury by  swearing  tliat  he  believes  a  fact 
to  be  true  which  he  knows  to  be  false. 
It  is  immaterial  whether  the  false  state- 
ment has  received  credit  or  not,  or 
whether  any  injurv  has  been  sustained 
by  an  individual  in  consequence  of  it. 
The  offence  of  perjury  is  a  Misdemeanor. 

The  history  of  this  offence  in  the  com- 
mon law  is  entirely  dependent  upon  the 
history  of  the  trial  by  jury.  Where 
perjury  is  mentioned  by  Bracton  and 
Fleta,  they  exclusively  allude  to  the 
offence  of  jurors  in  giving  a  wilfully 
false  verdict ;  and  as  the  jury  appear  to 
have  been  originally  merely  witnesses, 
speaking  from  their  personal  knowledge 
of  the  facts,  and  sworn  to  speak  the  truth, 
their  misconduct  in  giving  a  false  de- 
cision might  be  justly  treated  as  perjury. 
[Jury.]  There  is  no  trace  in  the  statutes 
or  in  the  reported  proceedings  of  the 
courts,  of  any  penal  law  against  perjury 
in  witnesses,  as  distinguished  from  that 
of  jurors,  earlier  than  the  reign  of  Henry 
VIII.;  the  date  of  the  introduction  of 
the  witness's  oath  to  speak  the  truth, } 
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ase  at  the  present  day,  is  anknown,  and 
no  form  of  process  for  secaring  the  at- 
tendance of  witnesses  (except  where  they 
were  added  to  the  jury)  seems  to  have 
existed  before  the  reign  of  Elizabeth. 
[  JuBT.  J  These  fiicts  tend  to  show  that 
the  offence  of  perjury  has  received  its 
present  definite  character  by  the  corre- 
sponding change  in  the  fonctions  of  the 
jury.  This  change  was  complete  in  the 
time  of  Sir  Edward  Coke,  as  he  defines 
perjury  nearly  in  the  same  terms  in  which 
it  is  described  in  more  modern  text-books. 
(3  Inst.,  163.) 

A  defendant  in  equity  is  guilty  of  per- 
jury by  fklse  swearing  in  his  answer  to 
a  plaintiff's  bill.  The  defendant  is  in 
fact  also  a  witness,  for  he  is  bound  to 
answer  on  eath  to  the  matter  contained 
in  the  bill,  and  the  plaintiff  may  read  the 
whole  or  any  integral  portion  of  the 
defendant's  answer  as  evidence  against 
such  defendant  In  the  case  of  an  answer 
in  equity,  the  offence  of  fklse  swearing 
iklls  exactly  within  the  definilion  given 
at  the  head  of  this  article. 

The  punishments  of  perjury  by  the 
oommou  law  were,  discretionary  fine  and 
imprisonment ;  the  pillory,  which  punish- 
ment was  abolished  (by  1  Vict  c.  23) 
in  1837 ;  and  a  perpetual  incapacity  to 
give  evidence  in  courts  of  justioe.  As 
to  the  penalties  for  Perjury,  see  Law, 
Criminal,  j^.  205.  There  are  many  sta- 
tutes by  which  oaths  are  required  as  a 
sanction  to  statements  of  facts  under  a 
varie^  of  circumstances,  and  otherwise 
than  m  judicial  proceedings ;  and  these 
statutes  ft«qnently  declare  that  false 
swearing  in  such  cases  shall  amount  to 
perjury,  and  be  punishable  as  such.  The 
Commissioners  on  Criminal  Law  have 
pointed  out  the  objections  to  provisions 
of  this  kind,  and  have  suggested  a  mode 
of  rendering  the  law  upon  the  subject 
more  precise  by  drawing  a  line  of  dis- 
tinction between  fiilse  testimony  in  courts 
of  justice  and  false  swearing  to  fkcts  on 
other  occasions.  See  jPt^A  Report^  pp. 
25  and  .50. 

By  the  5  &  C  William  IV.  c  62,  de- 
clarations may  now  be  substituted  for 
oaths  in  many  extrajudicial  proceedings. 
[Oath.] 

PERPETUATION     OF      TESTI- 


MONY. A  party  who  has  an  interest 
in  property,  but  not  such  an  interest  as 
enables  him  immediately  to  prosecute  liis 
claim,  or  a  party  who  is  in  possession  of 
property  and  fears  that  his  right  may  at 
some  future  time  be  disputed,  is  entitled 
to  examine  witnesses  in  order  to  preserve 
that  testimony,  which  may  be  lost  by  the 
death  of  such  witnesses  before  he  can 
prosecute  his  claim,  or  before  he  is  called 
on  to  defend  his  right  This  is  effected 
by  such  party  filing  a  bill  in  eauity  against 
such  persons  as  are  interested  in  disput- 
ing his  claim,  in  which  bill  he  prays  that 
the  testimony  of  his  witnesses  taaj  be 
perpetuated.  This  is  tiie  only  relief  that 
the  bill  prays.  If  the  prayer  of  the  bill 
is  granted,  a  commission  issues  to  ex- 
amme  the  witnesses,  whose  depositions 
are  taken  in  the  usual  way  in  suits  in 
equity.  The  depositions,  when  taken, 
are  sealed  up  and  retained  in  the  custody 
of  the  court  which  grants  the  commission. 
When  they  are  reqmred  to  be  used  as 
evidence,  they  can  be  so  used,  by  per^ 
mission  of  the  court,  by  the  party  who 
has  filed  his  bill  or  those  who  claim 
under  him,  and  they  can  be  read  by  the 
direction  of  the  court  as  evidence  on  a 
trial  at  law,  if  it  b  then  proved  that  the 
witnesses  are  dead,  or  firom  any  sufficient 
cause  cannot  attend.  If  the  witnesses 
are  living  when  the  trial  takes  place,  and 
can  attend,  they  must  be  proauoed.  A 
defendant  to  such  a  bill  may  join  in  the 
commission,  and  may*  examine  witnesses 
under  the  commission,  and  he  is  entitled 
to  use  their  depositions  as  evidence  in  his 
fiivour  at  a  future  trial.    (1  Mer.,  434.) 

A  bill  to  perpetuate  testimony  may  be 
filed  by  any  person  who  has  a  vested 
interest,  however  small,  in  that  thing  to 
which  he  lays  cl»m.  The  parties,  de- 
fendants to  such  bill,  are  those  who  have 
some  adverse  interest  to  the  plaintiff. 

PERSONALTY  AND  PERSONAL 
PROPERTY.    [Chattels.] 

PETITION  OF  RIGHT.  In  the  first 
parliament  of  Charles  I.,  which  met  in 
1626,  the  Commons  ref\ised  to  grant  sup- 
plies until  oertun  rights  and  privileges 
of  ^e  subject,  which  they  alleged  l&d 
been  violated,  should  have  been  solemnly 
recognised  by  a  legislative  enactment 
With  this  view  they  framed  a  petition  to 
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the  Idng,  in  which,  after  recitixig  Tarions 
statates  by  which  their  rights  and  privi- 
leges were  recognised,  thev  pray  the  king 
**  that  no  man  be  compelled  to  make  or 
yield  any  gift,  loan,  benevolence,  tax,  or 
snch-like  charge,  without  common  con- 
sent by  act  of  parliament, — that  none  be 
called  upon  to  make  answer  for  refusal 
so  to  do, — that  freemen  be  imprisoned  or 
detained  only  by  the  law  of  the  land,  or 
b^  dae  process  of  law,  and  not  by  the 
kmg^s  special  command,  without  any 
dbarge, — that  persons  be  not  compelled 
to  receive  soldiers  and  mariners  into  their 
houses  against  the  laws  and  customs  of 
the  realm, — that  commissions  for  pro- 
ceeding by  martial  law  be  revoked :  all 
which  they  pray  as  their  rights  and 
liberties  according  to  the  laws  and  statutes 
of  the  realm." 

To  this  petition  the  king  at  first  sent 
an  evasive  answer:  "The  king  willeth 
diat  right  be  done  according  to  the  laws 
and  customs  of  the  realm,  and  that  the 
statates  be  put  in  due  execution,  that  his 
subjects  may  have  no  cause  to  complain 
of  any  wrongs  or  oppressions  contrary  to 
their  just  rights  and  liberties,  to  the  pre- 
servation whereof  he  holds  himself  in 
conscience  obliged  as  of  his  own  prero- 
gative." This  answer  being  rejected  as 
unsatis&ctory,  the  king  at  last  pronounced 
the  formal  words  of  unqualified  assent, 
**Let  right  be  done  as  it  is  desired." 
(1  Car.  1.  c.  1.)  Notwithstanding  this, 
however,  the  ministers  of  the  crown  caused 
the  petition  to  be  printed  and  circulated 
with  the  first  insufficient  answer. 

PETIT  SERJEANTY.  [Serjeant.] 

PEW.  The  word  ^w  seldom  occurs 
in  writers  upon  ecclesiastical  law,  who 
almost  invariably  use  the  expression 
"  church  seat" 

There  were  no  pews  in  churches  until 
about  the  period  of  the  Reformation,  prior 
to  which  the  seats  were  moveable,  such 
as  chairs  and  benches,  as  we  see  at  this 
time  in  the  Roman  Catholic  churches  on 
the  Continent  Before  that  time  no  cases 
are  to  be  fi>und  of  claims  to  pews,  although 
in  the  common-law  books  two  or  three 
claims  are  mentioned  to  seats  in  a  church, 
or  particular  parts  of  a  seat,  which  were 
prooably  moveable  benches  or  forms. 

**By  the  general  law  and  of  conunon 


right,"  Sir  John  NichoU  observed  (in 
Fuller  t^.  Lane,  2  Add,  EccL  Bep.,  425), 
''all  the  pews  in  a  parish  church  are 
the  common  property  of  the  parish ; 
they  are  for  the  use  in  common  of  the 
parishioners,  who  are  all  entitled  to  be 
seated  orderly  and  convenienUy  so  as 
best  to  provide  for  the  accommodation  of 
all."  The  right  of  appointing  what  per- 
sons shall  sit  in  each  seat  belongs  to  the 
ordinary  (3  /nsf .,  202) ;  and  the  church- 
wardens, who  are  the  officers  of  the  or- 
dinary, are  to  place  the  parishioners 
according  to  their  rank  and  station ;  but 
they  are  subject  to  his  control  if  any 
complaint  should  be  made  against  them." 
(Pettman  v.  Bridger,  1  PAtI/.,  323.)  A 
parishioner  has  a  right  to  a  seat  in  the 
church  without  any  payment  for  it,  and 
if  he  has  cause  of  complaint  in  this  respect 
against  the  churchwardens,  he  may  cite 
them  in  the  ecclesiastical  court  to  show 
cause  why  they  have  not  seated  him 
properly ;  and  if  there  be  persons  occupy- 
mg  pews  who  are  not  inhabitants  of  the 
parish,  they  ought  to  be  displaced  in 
order  to  make  room  for  him.  This  ge- 
neral right  however  of  the  churchwardens 
as  the  officers  of  the  ordinary  is  subject 
to  certain  exceptions,  .for  private  rights 
to  pews  may  be^ustained  upon  the  ground 
of  a  faculty,  or  of  prescription,  which 
presumes  a  &culty. 

The  right  by  feculty  arises  where  the 
ordinary  or  his  predecessor  has  granted 
a  licence  or  faculty  appropriating  certain 
pews    to   individuals.     Faculties   have 


varied  in  their  form ;  sometimes  the  ap* 
propriation  has  been  to  a  person  and  his 
family  **  so  long  as  they  continue  inha* 
bitants  of  a  certain  house  in  the  parish :" 
the  more  modem  form  is  to  a  man  and 
his  &mily  "  so  long  as  tiiey  continue  in- 
habitants of  the  parish"  generally.  The 
first  of  these  is  perhaps  the  least  exceo- 
tionable  form.  (Sir  J.  Nicholl,  2  Add,^ 
426.) 

Where  a  faculty  exists,  the  ordinary 
cannot  again  interfere:  it  has  however 
been  laid  down  in  the  ecclesiastical  court 
that  where  a  party  claiming  by  facul^ 
ceases  to  be  a  parishioner,  his  right  is 
determined.  Sir  John  Nicholl  states, 
"  Whenever  the  occupant  of  a  pew  in  the 
body  of  the  diurch  ceases  to  be  a  pa- 


PEW. 


[  508  ] 


physician; 


rishioner,  his  right  the  pevr,  howsoever 
foanded,  and  how  valid  soever  daring 
his  continuance  in  the  parish,  at  once 
ceases."  (Fuller  v.  Lane,  2  Add^  427.) 
The  same  doctrine  has  been  sanctioned 
by  the  Court  of  King's  Bench.  (Byerley 
w.  Windus,  5  Bam.  and  Cress.,  18.)  But 
in  a  case  in  the  Court  of  Exchequer, 
chief-baron  Macdonald  was  of  a  different 
opinion.  The  (question  there  was  whether 
there  could  be  in  law  a  prescription  for 
a  person  living  out  of  the  parish  to 
have  a  pew  in  the  body  of  the  church, 
and  it  was  held  that  there  might  (Lousley 
r.  Ha^ward,  1  Y.  and  /.,  583).  As  pre- 
scription presumes  a  faculty,  these  opinions 
seem  to  be  at  variance.  Where  a  claim 
to  a  pew  is  made  by  prescription  as  an- 
nexed to  a  house,  &e  question  must  be 
tried  at  law.  The  courts  of  common 
law  in  such  cases  exercise  jurisdiction  on 
the  ground  of  the  i>ew  being  an  easement 
to  the  house  (Mainwaring  v.  Giles,  5 
Barn,  and  Aid.,  361) ;  and  if  the  ecclesi- 
astical courts  proceed  to  try  such  pre- 
scription, a  pronibition  would  issue.  In 
order  to  support  a  claim  by  prescription, 
occupancy  must  be  proved,  and  also  repair 
of  the  pew  by  the  party,  if  any  has  been  re- 
quired. (Pettmanw.Bridffer,  I  P/iiW.,  325; 
Rogers  v.  Brooks,  1  T.  J7.,  431 ;  Griffith 
V.  Matthews,  5  T.  i?.,  297.)  The  above 
observations  apply  to  pews  in  the  body 
of  the  church.  With  respect  to  seats  in 
the  chancel,  it  is  stated  in  the  Report  of 
the  Ecclesiastical  Commission,  page  49, 
"  the  law  has  not  been  settled  with  equal 
certainty,  and  great  inconvenience  nas 
been  experienced  from  the  doubts  con- 
tinued to  be  entertained.  Some  are  of 
opinion  that  the  churchwardens  have  no 
authority  over  pews  in  the  chancel. 
Again,  it  has  been  said  that  the  rector, 
whether  spiritual  or  lay,  has  in  the  first 
instance  at  least  a  right  to  dispose  of  the 
seats;  claims  have  also  been  set  up  on 
behalf  of  the  vicar;  the  extent  of  the 
ordinary's  authority  to  remedy  any  undue 
arrangement  with  regard  to  such  pews 
has  been  questioned."  (Gibson,  226 ;  3 
ln8t.y  202;  I  Brown  and  Goul.,  Rep.,  4  ; 
Griffith  V.  Matthews,  5  T.  R.,  298; 
Clifford  V.  Wicks,  1  B.  and  Ad.,  498 ; 
Morgan  v.  Curtis,  3  Man.  and  Ri/l.,  389 ; 
Rich  V.  Bu5hnell,4  Hagg.,  Ecc.  Rep^  164.) 


With  regard  to  aisles  or  isles  (wings) 
in  a  church,  the  case  is  different  The 
whole  isle  or  particular  seats  in  it  may 
be  claimed  as  appurtenant  to  an  ancient 
mansion  or  dwelling-house,  for  the  use  of 
the  occupiers  of  which  the  aisle  is  pre- 
sumed to  have  been  originally  built.  In 
order  to  complete  this  excludve  right  it 
is  necessary  that  it  should  have  existed 
immemoriadly,  and  that  the  owners  of  the 
mansion  in  respect  of  which  it  is  claimed 
should  from  time  to  time  have  borne  the 
expense  of  repairing  that  which  they 
claim  as  having  been  set  up  by  their  pre- 
decessors.   (3  Inst.,  202.) 

The  purchasing  or  renting  of  pews  in 
churches  is  contrary  to  the  general  eccle- 
siastical law.  (Walter  v.  Gunner  and 
Drury,  1  Hagg.,  Consist.  Rep.,  314,  and 
the  cases  referred  to  in  the  note,  p.  318 ; 
Hawkins  and  Coleman  t;.  Compeigne,  3 
Phim  16.) 

Pew-rents,  under  the  church-building 
acts,  are  exceptions  to  the  general  law ; 
and  where  rents  are  taken  in  populous 
places,  they  are  sanctioned  b^  special 
acts  of  parliament.  Pew-rents  m  private 
unconsecrated  chapels  do  not  ^1  under 
the  same  principle,  such  chapels  being 
private  property. 

PHYSICIAN.  The  first  class  of  me- 
dical practitioners  in  rank  and  legal  pre- 
eminence is  that  of  the  physicians.  They 
are  (by  statute  32  Henry  VIII.)  allowed 
to  practise  physic  in  all  its  branches, 
among  which  surgery  is  enumerated. 
The  law  therefore  permits  them  both  to 
prescribe  and  compound  their  medicines, 
and  to  perform  operations  in  surgery  as 
well  as  to  superintend  them.  These  pri- 
vileges are  also  reserved  to  them  by  the 
statutes  and  charters  relating  to  the  sur- 
geons and  the  apothecaries.  Yet  cus- 
tom has  distinguished  the  classes  of  the 
profession.  The  practice  of  the  phy- 
sician is  universallj  understood,  as  well 
by  their  college  as  the  public,  to  be  pro- 
perly confined  to  the  prescribing  of  me- 
dicines, which  are  to  be  compounded  by 
the  apothecaries ;  and  in  so  &r  superin- 
tending the  proceedings  of  the  surgeon  as 
to  aid  his  operations  by  prescribing  what 
is  necessary  to  the  general  health  of  the 
patient,  and  for  the  purpose  of  counter- 
acting any  internal  disease.    It  would  be 
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impofisible  to  enumerate  here  the  legal 
qualifications  required  by  all  the  different 
European  universities ;  it  will  therefore 
be  sufficient  to  mention  those  recognised 
in  the  British  dominions. 

In  the  university  of  Oxford,  for  the  de- 
gree of  Bachelor  of  Medicine,  it  is  neces- 
sary that  the  candidate  should  have  com- 
pleted twenty-eight  terms  from  the  day 
of  matriculation ;  that  he  should  have 
gone  through  the  two  examinations  re- 
quired for  the  degree  of  bachelor  of  arts ; 
that  he  should  have  spent  at  least  three 
years  in  the  study  of  his  profession ;  and 
that  he  should  be  examined  by  the  Re- 
gius Professor  of  medicine  and  two  other 
examiners  of  the  degree  of  M.D.  in  the 
theory  and  practice  of  medicine,  ana- 
tomy, physiology,  and  pathology ;  in  ma- 
teria medica,  as  well  as  chemistry  and 
botany,  so  far  as  they  illustrate  the  sci- 
ence of  medicine ;  and  in  two  at  least  of 
the  following  ancient  medical  writers, 
▼ix.  Hippocrates,  Celsus,  AretjBus,  and 
Galen.  After  taking  the  degree  of  Ba- 
chelor of  Medicine,  a  licence  to  practise 
is  delivered  to  the  candidate,  under  the 
common  seal  of  the  university. 

For  the  degree  of  Doctor  of  Medicine, 
the  candidate  is  required  to  have  com- 
pleted forty  terms  from  the  day  of  matri- 
culation; and  to  recite  publicly  in  the 
schools  a  dissertation  upon  some  subject, 
to  be  approved  by  the  Regius  Professor, 
to  whom  a  copy  of  it  is  afterwards  to  be 
presented. 

At  Cambridge  a  student,  before  he  can 
proceed  to  the  degree  of  Bachelor  of  Me- 
dicine, must  have  entered  on  his  sixth 
year,  have  resided  nine  terms,  and  have 
passed  the  previous  examination:  the 
necessary  certificates,  &c.  are  much  the 
same  as  those  required  at  Oxford.  A 
Doctor  of  Medicine  must  be  of  five  years* 
standing  from  the  degree  of  M.B. 

Since  the  university  of  London  has 
h^n  chartered,  in  1837,  the  degrees  of 
^Lcbelor  and  Doctor  of  Medicine,  among 
others,  have  been  conferred  there.  The 
regulations  under  which  these  degrees 
are  conferred  are  printed  in  the  London 
University  Calendar  for  1845. 

In  Scotland  the  degree  of  doctor  of 
medicine  is  conferred  by  the  univer- 
sities of   Edinburgh,    Glasgow^  Aber- 


deen, and  St  Andrews,  from  which  last- 
named  university  a  diploma  can  still 
be  obtained  without  residence ;  the  regu- 
lations at  the  others  contain  nothing  par- 
ticularly worthy  of  notice. 

In  Ireland  the  King  and  Queen's  Col- 
lege of  Physicians  exercise  much  the 
same  authority  as  the  English  college. 
The  degrees  of  Bachelor  and  Doctor  of 
Medicine  conferred  by  Trinity  College, 
Dublin,  rank  with  the  same  degrees  re- 
spectively from  Oxford  and  Cambridge, 
and  are  never  ^ven  without  previous 
study  in  arts,  which  occupies  four  years. 
For  the  degree  of  M.D.  five  years  must 
have  elapsed  since  the  degree  of  M.B. 
was  conferred;  the  candidate  is  then  to 
undergo  a  second  examination,  and  write 
and  publish  a  Latin  thesis  on  some  me- 
dical subject 

By  the  English  law  a  physician  is  ex- 
empted from  serving  on  juries,  from 
serving  various  offices,  and  from  bearing 
arms.  He  is  (according  to  Willcock,  p. 
105)  responsible  for  want  of  skill  or  at- 
tention, and  is  liable  to  make  compensa- 
tion in  pecuniary  damages  (as  &r  as  such 
can  be  deemed  a  compensation)  to  any  of 
his  patients  who  may  have  suffered  injury 
by  any  gross  want  of  professional  know- 
ledge on  his  part. 

In  England  physicians  were  once 
sometimes  rewarded  by  the  grant  of 
church  livings,  prebendaries,  and  dean- 
eries ;  and  the  names  of  some  are  pre- 
served who  were  made  bbhops.  The 
fee  of  a  physician  is  honorary,  and  it 
cannot  be  recovered  by  an  action  at  law ; 
and  every  person  professing  to  act  as  a 
physician  is  precluded  from  assuming  a 
different  character,  as  that  of  a  surgeon 
or  apothecary,  for  the  purpose  of  recover- 
ing his  tees,  although  he  may  in  fact  be 
a  surgeon  or  apothecary,  or  a  person  who 
had  no  right  to  practise  as  a  physician. 
It  has  likewise  been  determined  that  a 
custom  in  the  defendant's  neighbourhood 
to  pay  physicians  at  a  certain  rate  is  im- 
material, and  gives  them  lio  greater  right 
to  bring  the  action  than  in  places 
where  no  such  custom  is  known.  (Will- 
cock,  p.  3.)  A  physician  however  of 
great  eminence  may  be  considered  rea- 
sonably entitied  to  a  larger  recompense 
than  one  who  has  not  ecjo^  practice,  aftr 
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it  has  beoome  pabltcly  anderfltood  that  he 
czpecti  a  burger  fee;  inasmoch  as  the 
party  applyinc  to  him  mast  be  taken  to 
Dafe  employed  him  with  a  knowledge  of 
this  circumstance,    (/bid.) 

PHYSICIANS,  ROYAL  COLLEGE 
OP,  was  founded  through  the  instrumen- 
tality of  Linacre,  who  obtained,  by  his 
interest  with  Cardinal  Wolser,  letters  pa^ 
tent  from  Henry  VIII.,  dated  in  the  Tear 
1518.  This  charter  granted  to  John 
Chambre,  Thomas  Linacre,  Perdinand  de 
Victoria,  Nicholas  Halsewell,  John  Fran- 
cis and  Robert  Yaxler,  that  thej,  and  all 
men  of  the  same  ftculty  of  and  m  the  city 
of  London,  should  be  in  Act  and  name 
one  body  and  perpetual  community  or 
college ;  and  that  the  same  community  or 
college  might  yearly  and  lor  erer  elect 
and  make  some  prudent  man  of  that  com- 
munity expert  in  the  fhculty  of  medicine, 
president  of  the  same  college  or  commu- 
nity, to  supenrise,  observe,  and  govern 
for  that  year  the  said  college  or  commu- 
nity, and  all  men  of  the  same  faculty,  and 
their  ai!ain,  and  also  that  the  president 
and  college  of  the  same  community  might 
elect  fbur  every  year,  who  should  have 
the  supervision  and  scrutiny,  &c.  of  all 
^ysicians  within  the  precinct  of  London. 
The  statute  (14  Henry  VIII.)  confirmed 
tiiis  charter,  and  fhrther  ordained,  that 
the  six  persons  above  named,  choosing  to 
themselves  two  more  of  the  said  common- 
alty, should  from  henceforth  be  called  and 
deaped  elects ;  and  that  the  same  elects 
should  yearly  choose  one  of  them  to  be 
president  of  the  said  commonalty;  and 
then  provided  for  the  election  of  others 
to  supply  the  rooms  and  places  of  such 
elects  as  should  in  fhture  be  void  by  death 
or  otherwise,  which  was  to  be  made  by 
the  survivors  of  the  same  elects.  The 
statute  (32  Henry  VIII.)  provides  that 
from  thenceforth  the  President,  Com- 
mons, and  Fellows  might  vearly,  at  such 
time  as  they  should  Siink  fit,  elect  and 
choose  four  persons  of  the  said  Commons 
and  Fellows,  of  the  best  learned,  wisest, 
and  most  discreet,  such  as  they  should 
think  convenient,  and  have  experience  in 
the  fitculty  of  physic,  to  search  and  ex- 
amine apothecaries'  wares,  &c.  This  last 
appointment  is  iudependent  of  the  con- 
Htution  of  tlie  body,  the  persons  so  ap- 


pointed beinc  oficers  fbr  a  special  pur- 
pose ;  and  it  nas  been  usual  to  select  lor 
this  oflke  the  same  font  pernns  in  whom 
the  ffovemment  of  the  physicians  is  re- 
posed by  the  charter  and  statute  of  the 
14th  of  that  king. 

The  constituted  officen  then  of  this 
corporatioo  are  the  eight  electa,  of  whom 
one  b  to  be  president,  and  four  gover- 
nors, who  have  generally  borne  the  name 
of  censors.  There  is  nothing  to  be  ga- 
thered from  the  charter  or  statutes  in  any 
way  tending  to  exclude  any  of  the  eleeta, 
except  the  president,  frxmi  the  oflke  of 
censor ;  and  as  no  duties  are  aangned  to 
the  elects,  except  those  of  ftUinff  up  their 
own  number,  electing  one  of  memselves 
to  be  president,  and  granting  testimonials 
to  country  practitioners,  they  may  be  ra- 
ther regarded  as  candidates  for  the  olBce 
of  president  than  as  active  oflicers  of  the 
corporation.  The  college  is  bound  to 
choose  four  censors,  for  the  purpose  oi 
discharging  the  duties  connded  in  it, 
which  are  to  be  executed  by  these  offi- 
cers. It  is  also  incumbent  on  the  elects 
to  preserve  their  number,  so  that  there 
may  at  no  time  be  less  than  five,  inelnd* 
ins  the  president,  as  they  would  not,  after 
a  further  reduction,  be  capable  either  of 
electing  a  president  or  dioosiug  otiaers  to 
fill  the  vacancies  in  their  own  body. 
(Willcock,  Oh  the  Law  cf  the  Medical 
ProfeuioM,  p.  32.)  It  is  evident  that  the 
charter  so  far  incorporated  all  penoos  of 
the  same  frculty,  of  and  near  London, 
that  every  person  on  the  23rd  of  Septem- 
ber in  the  10th  year  of  the  reign  of  Henry 
VIII.  frdling  within  that  descriptioo, 
was  entitled  to  be  admitted  into  the  asso- 
ciation. Such  of  them  as  had  availed 
themselves  of  this  privilege,  and  others 
subsequently  admittra,  are  the  persons  de- 
scribed by  statute  32  Henry  VIII.  as 
*  Commons  and  Fellows '  (quoted  in  Will- 
cock,  p.  \3\  But  as  to  the  persons  who 
should  afterwards  enjoy  that  disdnctiov, 
the  original  charter  and  all  subsequent 
statutes  are  silent  James  I.  and  Chariea 
II.  granted  charters  to  this  body.  The  first 
is  silent  as  to  the  mode  of  continuing  it ; 
but  the  charter  of  Charies,  after  limitiiic 
the  number  of  Fellows  to  forty,  directed 
that  when  a  vacancy  should  oecor  in  that 
number,  the  remainder  should  elect  one 
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of  the  mo6t  learned  and  able  persons 
skilled  and  experienced  in  phrsic,  then  of 
the  commonalty  of  members  of  the  college. 
Each  of  these  charters  seems  to  have  been 
granted  irith  a  view  to  the  enactment  of 
a  bill  to  the  same  effect,  as  the  kln^  re- 
spectiTely  pledged  themselves  to  give  it 
the  royal  assent.  No  statute  has  been  at 
any  time  passed  in  pursuance  of  this  pur- 
pose ;  and  it  is  very  doubtfbl  how  far  and 
m  what  manner  the  charters  have  been 
accepted  by  the  college,  though  th^  have 
certainly  been  severu  dmes  acted  upon. 
(WUlcock,  p.  34.) 

The  licentiates  of  the  college  irho  may 
practise  within  the  precincts  of  London 
and  seven  miles  round  it  were  (until 
1836)  of  three  orders,  viz.  Fellows,  Can- 
didates, and  mere  Licentiates.  The  last 
of  these  classes,  generally  denominated 
licentiates,  are  those  who  have  only  a 
licence  to  practise  phvsic  within  the  pre- 
cincts above  described.  The  second  class 
was  abolished  in  1836.  The  first  chiss 
are  those  who  have  received  that  licence, 
bat  whose  licence  also  shows  that  they 
are  admitted  to  the  order  of  fellows. 
This  licence  has  often  been  called  a  di- 
floma,  but  as  it  confers  no  degrees,  the 
word  is  not  properl]^  applied,  according 
to  its  more  strict  signification. 

The  common  law  having  given  every 
man  a  right  to  practise  in  any  profession 
or  business  in  which  he  is  competent,  the 
effect  of  U  Henry  VIII.  must  be  taken  to 
be  this  ;  it  has  Idt  to  every  man  his  com- 
mon law  right  of  practising  in  the  pro- 
fession of  physic,  as  in  any  other  profes- 
sion, if  competent,  and  has  appointed  the 
president  and  college  to  be  judges  of  this 
competency.  (Willcock,  p.  38.)  The 
mode  of  examination  is  wholly  in  the 
discretion  of  the  college,  which  has  con- 
fided the  immediate  direction  of  it  to  the 
censors.  It  has  however  also  appointed 
that  the  doors  of  the  censors'  chamber 
shall  be  open  to  all  fellows  who  may  think 
proper  to  be  present,  and  that  they  may 
take  part  in  the  examination,  should  they 
think  fit;  and  that  the  fellows  may  have 
an  opportunity  of  availing  themselves  of 
this  right,  it  is  appointed  tiiat  all  exami- 
nations shall  take  place  at  a  court  held  at 
certain  regular  intervals.    (/6tJ,  p.  41.) 

The  order  of  Candidates  was  abolished 


in  1836,  as  above  stated,  but  there  were 
reserved  to  students  then  in  the  uni- 
versities of  Oxford  and  Cambridge  their 
inchoate  rights. 

The  order  of  Fellows  comprises  those 
who  are  admitted  into  the  fellowship, 
community,  commonalty,  or  society  of 
the  colle^.  The  charter  incorporated 
all  physicians  then  legally  practising  in 
London,  so  that  each  of  them  who  thought 
proper  to  accept  it  became  ipso  facto  a 
member  or  fellow ;  but  as  all  mture  prac- 
titioners, within  the  precincts  of  and  seven 
miles  round  that  city,  were  required  to 
obtain  the  licence  of  the  college,  tiiere 
soon  arose  two  orders  of  the  profession. 
The  fellows  attempted  by  various  by- 
laws to  limit  their  own  number^  but  seem 
to  have  considered  the  licentiates  as 
members  of  the  college,  or  the  commons, 
and  themselves  as  forming  a  select  body 
for  the  purpose  of  government  To  this 
state  of  the  socieW  the  statute  32  Henry 
VIII.  seems  to  allude  in  speaking  of  the 
*' commons  and  fellows."  The  charter 
of  Charles  II.  expressly  notices  these 
orders  as  forming  the  body  of  the  society, 
inasmuch  jBs4i4irected  that  new  fellows 
should  be  elected  from  among  the  com- 
mons of  the  society.  (Jkid.,  p.  44.)  The 
by-laws  that  formerly  existed  as  to  the 
election  of  fellows  have  been  repealed, 
and  the  following  are  the  regulations 
published  by  authority  of  the  college,  by 
which  it  is  now  governed. 

Regulations  ^  the  Royal  College  of 
Physicians  of  London, — The  College  of 
Physicians,  having  for  some  years  past 
found  it  necessary  from  time  to  time  to 
make  alterations  m  the  terms  on  whidi 
it  would  admit  candidates  to  examination 
and  license  them  to  practise  as  jihysicians, 
has  reason  to  believe  that  neither  the 
character  nor  object  of  tiiose  idterations, 
nor  even  the  extent  of  the  powers  with 
which  it  is  invested,  has  been  fully  and 
pr^rly  understood. 

The  college  therefore  considers  it  right 
at  this  time  to  make  public  a  statement 
of  the  means  which  it  possesses  within 
itself  of  conferring  the  rank  and  privi- 
leges of  physician  on  all  those  who,  hav- 
ing had  the  advantage  of  a  liberal  edu- 
cation, both  general  and  professional,  can 
prove  their  qualifications  by  producing 
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proper  testimonials  and  submitting  to 
adequate  examinations. 

Every,  candidate  fur  a  diploma  in  me- 
dicine, upon  presenting  himself  for  ex- 
amination, shall  produce  satisfactory  evi- 
deuce,  1,  of  unimpeached  moral  charac- 
ter ;  2,  of  having  completed  the  twenty- 
sixth  year  of  his  age ;  and,  3,  of  having 
devoted  himself  for  five  years,  at  least, 
to  the  study  of  medicine. 

The  course  of  study  thus  ordered  by 
the  college  comprises : — 

Anatomy  and  physiology,  the  theoiy 
and  practice  of  physic,  forensic  medi- 
cine, chemistry,  materia  medica  and 
botany,  and  the  principles  of  midwifery 
and  surgery. 

With  regard  to  practical  medicine,  the 
college  considers  it  essential  that  each 
candidate  shall  have  diligently  attended, 
for  three  entire  years,  the  physicians* 
practice  of  some  general  hospital  in  Great 
Britain  or  Ireland,  containing  at  least 
one  hundred  beds,  and  having  a  regular 
establishment  of  physicians  as  well  as 
surgeons. 

Candidates  who  have  been  educated 
abroad  will  be  required  to  show  that,  in 
addition  to  the  ftiU  course  of  study  al- 
ready specified,  they  have  diligently  at- 
tended the  physicians'  practice  in  some 
general  hospital  in  this  country  for  at 
least  twelve  months. 

Candidates  who  have  already  been  en- 
gaged in  practice,  and  have  attained  the 
age  of  forty  years,  but  have  not  passed 
through  the  complete  course  of  study 
above  described,  may  (under  special  cir- 
cumstances to  be  judged  of  by  the  Cen- 
sors' Board)  be  admitted  to  examination 
upon  presenting  to  the  censors'  board 
such  testimonials  of  character,  general 
and  professional,  as  shall  be  satis&ctory 
to  the  college. 

The  first  examination  is  in  anatomy 
and  physiology,  and  is  understood  to  com- 
prise a  knowledge  of  such  propositions  in 
any  of  the  physical  sciences  as  have 
reference  to  the  structure  and  fimctions 
of  the  human  body. 

The  second  examination  includes  all 
that  relates  to  the  causes  and  symptoms  of 
diseases,  and  whatever  portions  of  the 
collateral  sciences  may  appear  to  belong 
to  these  subjects. 


The  third  examination  relates  to  the 
treatment  of  diseases,  including  a  sclentifie 
knowledge  of  all  the  means  used  for  that 
purpose. 

The  three  examinations  are  held  at 
separate  meetings  of  the  censors'  board. 
The  viva  voce  part  of  each  is  carried  ob 
in  Latin,  except  when  the  board  deems  it 
expedient  to  put  questions  in  English* 
and  permits  answers  to  be  returned  in  the 
same  language. 

The  college  is  desirous  that  all  thoee 
who  receive  its  diploma  should  have  had 
such  a  previous  education  as  would  imply 
a  competent  knowledge  of  Greek,  but  it 
does  not  consider  this  indispensable  if  the 
other  qualifications  of  the  candidate  prove 
satisfactory;  it  cannot  however,  on  any 
account,  dispense  with  a  familiar  know- 
ledge of  the  Latin  language,  as  consti- 
tuting an  essential  part  of  a  liberal  educa- 
tion; at  the  commencement  therefore  of 
each  oral  examination,  the  candidate  is 
called  on  to  translate  viva  voce  into  Latin 
a  passage  from  Hippocrates,  Galen,  or 
Aretffius ;  or,  if  he  declines  thi^  he  is,  at 
any  rate,  expected  to  construe  into  Eng- 
lish a  portion  of  the  works  of  Celsus,  or 
Sydenham,  or  some  other  Latin  medical 
author. 

In  connection  with  the  oral  examina- 
tions, the  candidate  is  required,  on  three 
separate  days,  to  give  written  answers  in 
English  to  questions  on  the  different  sub- 
jects enumerated  above,  and  to  translate 
in  writing  passages  from  Greek  or  Latin 
books  relating  to  medicine. 

The  qualifications  required  for  Extra- 
Licentiates,  t.  0.  persons  )  approved  for 
practising  physic  out  of  the  city  of  Lon- 
don and  seven  miles  thereof,  pursuant  to 
statute  14  &  15  Henry  VIH.  chap.-  5, 
sect.  3,  are  the  same  as  those  above  stated 
for  Licentiates  or  members. 

Those  who  are  approved  at  all  the 
examinations  receive  a  diploma  under  the 
common  seal  of  the  college. 

The  college  gives  no  particular  rules 
as  to  the  detuls  of  previous  education, 
or  the  places  where  it  is  to  be  obtained. 
It  will  be  obvious  however,  from  a  re- 
ference to  the  character  and  extent  of  the 
study  above  described,  the  maimer  in 
which  the  examinations  are  conducted, 
and  the  mature  age  of  the  candidates,  as 
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affording  fall  time  for  acquiring  the  ne- 
cessary knowledge,  that  there  will  be 
ample  security  afforded  to  the  public  and 
the  profession,  that  none  but  those  who 
have  had  a  liberal  and  learned  education 
can  presume,  with  the  slightest  hope  of 
success,  to  offer  themselves  for  approval 
to  the  censors'  board ;  and  as  the  collep^e 
trusts  liiat,  by  a  faithful  discharge  of  its 
own  duty,  it  can  promise  itself  the  satis- 
£wtion  of  thus  continuing  to  admit  into 
the  order  of  English  physicians  a  body 
of  men  who  shall  do  it  honour  by  their 
(qualifications,  both  general  and  profes- 
sional, it  is  prepared  to  regard  in  the 
same  light,  and  address  by  the  same  ap- 
pellation, all  who  have  obtained  its  di- 
ploma, whether  they  have  graduated  else- 
where or  not. 

Much  curious  information  respecting 
the  antiquities  of  the  College  of  Phy- 
sidans  is  to  be  found  in  *  The  Gold- 
headed  Cane,'  an  amusing  and  interesting 
little  volume  by  the  late  Dr.  Macmichael. 
He  tells  us  (p.  120)  that  its  very  first 
meetings  immediately  after  its  establish- 
ment, 1518,  were  held  in  the  house  of 
Linacre,  called  the  Stone  House,  No.  5, 
Knight  Rider  Street,  which  still  belongs 
to  tibe  college.  About  the  time  of  the 
accession  of  Charles  I.  the  college  re- 
moved to  anotiier  spot,  and  took  a  house 
of  the  dean  and  chapter  of  St.  Paul's,  at 
the  bottom  of  Amen  Comer.  During 
the  civil  wars  their  premises  were  con- 
demned as  part  of  the  property  of  the 
church,  and  sold  by  public  auction;  on 
which  occasion  Dr.  Harney  became  the 
purchaser,  and  two  years  afterwards,  1649, 
gave  them  in  perpetuity  to  his  colleagues. 
The  great  fire  of  London,  1666,  consumed 
the  college  and  the  whole  of  the  library 
with  the  exception  of  one  hundred  and 
twelve  folio  volumes.  For  the  next  few 
years  the  meetings  of  the  fellows  were 
generally  held  at  the  house  of  the  pre- 
sident, while  a  new  college  was  being 
builf  on  a  piece  of  ground  that  had  been 
bought  in  Warwick  Lane.  This  was 
completed  in  four  years,  and  was  opened, 
without  any  particular  ceremony,  on  the 
25th  of  February,  1674,  under  the  pre- 
sidency of  Sir  George  Ent  Here  the 
fellows  continued  to  hold  their  meetings 
4iU  within  a  few  years,  when  (as  Dr. 

vol-.  II. 


Macmichael  says)  '*  the  change  of  fashion 
having  overcome  the  genius  loci"  the  pre- 
sent new  college,  at  the  north-west  comer 
of  Tra&lgar  Square,  was  opened  on  the 
25th  of  June.  1825. 

PIEPOWDER  COURT  [Market.] 
'  PILLOKY.  The  pillory  was  a  mode 
of  punishment  for  crimes  by  a  public 
exposure  o^  the  offender,  used  for  many 
centuries  m  most  of  the  countries  of 
Europe  under  various  names.  In  France 
it  was  called  pillorie,  and  in  more  receipt 
times  carcan ;  and  in  Germany,  pranger. 
It  was  abolished  in  England  in  the  year 
1837,  by  the  statute  1  Vict  c.  23. 

In  modem  times  the  English  pillory 
was  a  wooden  frame  or  screen,  raised 
several  feet  from  the  ground,  and  behind 
which  the  culprit  stood,  supported  upon 
a  platform,  his  head  and  arms  being 
thrust  through  holes  in  the  screen,  so  as 
to  be  exposed  in  front  of  it ;  and  in  this 
position  he  remained  for  a  definite  time, 
sometimes  fixed  by  law,  but  usually 
assigned  at  the  discretion  of  the  judge 
who  passed  the  sentence.  The  form  of 
the  judgment  was,  that  the  "  defendant 
should  be  set  in  and  upon  the  pillory." 
In  a  case  which  occurred  in  1759,  an 
under-sheriff  of  Middlesex  was  fined 
fifty  pounds  and  imprisoned  for  two 
months  by  the  Court  of  King's  Bench, 
because,  in  executing  the  sentence  upon 
Dr.  Shebbeare,  who  had  been  convicted 
of  a  political  libel,  he  had  allowed  him 
to  be  attended  upon  the  platform  by  a 
servant  in  livery,  holding  an  umbrella 
over  his  head,  and  to  stand  without 
having  his  neck  and  arms  confined  in 
the  pillory.  (Burrow's  Beports,  vol.  ii. 
p.  791.) 

The  public  exposure  of  the  offender 
as  a  punishment  is  liable  to  many  ob- 
jections, besides  the  inequality  of  its  opera- 
tion ;  and  the  efficacy  of  all  punishments 
which  merely  disgrace  the  offender,  has 
been  questioned  by  some  of  the  most 
distinguished  modern  writers  on  criminal 
law.  (Rossi,  Traits  de  Droit  PenaL 
p.  483;  Haus,  Projet  de  Code  P^nal 
Belgej  vol.  i.  p.  143.)  In  consequence 
of  the  recent  direction  of  pnblic  opinion 
to  this  subject,  punishments  of  this 
kind  have  been  lately  expunged  fror 
most  of  the  modem  systems  of  per 
2l 
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law  in  Eorope.  Id  England  the  pil- 
lory was  abolished  in  1837,  by  the 
Btatate  above  referred  to ;  in  France,  the 
carcan  was  discontinued  upon  the  re- 
vision of  the  Code  Pdnal  in  1832 ;  and 
in  the  numerous  codes  and  schemes  of 
codes  which  have  appeared  in  the  dif- 
ferent states  of  Germany  during  the  pre- 
sent century,  punishments  by  public  ex- 
posure of  the  person  or  otherwise  tend- 
ing generally  to  degrade  the  character 
have  been  omitted.  {Entwwrfefur  Wur- 
temberg,  Sachsen^  Hannover,  Badeny  &c.) 
It  is  remarkable  that  the  Bavarian  code 
of  1813,  which  is  generally  founded  on 
just  and  enlightened  principles  of  crimi- 
nal law,  and  which  formed  the  com- 
mencement of  the  series  of  improvements 
which  have  since  taken  place  in  Ger- 
many, contains  the  objectionable  pro- 
vision that  a  criminal  capitally  convicted 
shall,  in  certain  aggravated  cases,  un- 
dergo a  public  exposure  on  the  pranger 
for  half  an  hour,  previously  to  his  execu- 
tion. {StntfgesetzbuchJurBaiem,  art  6.) 
PILOT.  [Ships;  Trinity  House.] 
PIOUS  USES.  [Uses,  Charitable.] 
PIPE-OFFICE,  or  more  properly  the 
Office  of  the  Clerk  of' the  Pipe,  a  very 
ancient  office  in  the  court  of  Exchequer. 
It  was  formerly  at  Westminster,  but  was 
removed  to  Somerset  House  towards  the 
close  of  the.  last  century,  where  the 
duties  of  the  office  were  performed,  and 
where  the  records  belonging  to  it  were 
kept,  till  the  abolition  of  the  office  of 
clerk  of  the  pipe,  and  with  it  that  of  the 
comptroller  of  the  pipe,  by  the  act  3  & 
4  William  IV.  c.  99.  By  that  act  the 
records  which  had  been  accumulated  in 
the  performance  of  the  duties  of  this 
office  were  transferred  to  the  custody 
of  the  king's  remembrancer  of  the  ex- 
chequer. 

The  business  of  the  office  had  been 
much  reduced  by  an  act  of  52  George 
III.,  which  transferred  the  management 
of  portions  of  the  land  revenue  of  the 
crown  to  the  office  of  woods  and  forests, 
and  by  acts  of  I  &  2  George  IV.  c.  121, 
and  3  Geo.  IV.  c.  88,  which  transferred 
the  duty  of  recording  what  were  called 
the  foreign  accounts,  or  those  of  supplies 
granted  by  parliament,  to  the  audit  and 
tax  offices. 


Still  in  this  office  was  made  up  year  by 
year  the  record  called  the  great  roll  of 
the  pipe,  or  more  correctly  £e  great  roll 
of  the  exchequer,  in  which  was  entered 
the  revenue  accruing  to  the  crown  in  the 
different  counties  of  the  realm,  for  the 
charging  and  discharging  the  sheriSs 
and  other  accountants.  Of  this  roll  the 
deputy  clerk  of  the  pipe  gives  the  follow- 
ing account  in  reply  to  the  circular 
questions  of  the  Commissioners  on  the 
Public  Records  in  1832 :— **  The  ancient 
revenues  here  recorded  were  either 
certain  or  casual.  The  certain  revenue 
consisted  of  farms,  fee  iarms,  castle- 
guard  rents,  and  other  rents  of  various 
kinds  ;  the  casual  part  was  composed  of 
fines,  issues,  amercements,  recognizanoes, 
profits  of  lands  and  tenements,  goods  and 
chattels  received  into  the  hands  of  the 
crown  on  process  of  extents^  outlawry, 
diem  clausit  extremum,  and  other  writs 
and  processes ;  wards,  marriages,  relie&y 
suits,  seignories,  felons'  goods,  deodands, 
and  other  profits  casually  arising  to  ihe 
crown  by  virtue  of  its  prerogative.'* 
{Report  of  Commisn&ners  of  Public  ife- 
cord8,  1837,  p.  198.) 

Of  these  annual  rolls  there  is  a  series 
commencing  in  the  second  year  of  King 
Henry  II.,  in  the  year  of  our  Lord  1155, 
and  continued  to  the  breaking  up  of  the 
office  in  1834.  It  is  justly  spoken  of  by 
Madox,  the  author  of  *  The  History 
of  the  Exchequer,'  as  *'  a  most 
stately  record,"  and  it  is  said  that 
no  country  in  Europe  possesses  any 
record  .that  can  be  compared  with  it. 
Two  only  of  these  rolls  have  been  lost 
It  approaches,  as  we  see,  in  antiquity  to 
about  seventy  years  from  the  date  of  the 
preparation  of  the  great  survey  of 
England  by  the  Conqueror,  known  by 
the  name  of  *  Domesday  Book.'  It 
abounds  with  valuable  notices  of  the 
persons  who  are  distinguished  in  Ekiglish 
history  through  the  whole  of  this  period, 
and  of  the  transactions  of  the  time,  re- 
corded in  every  instance  by  a  con- 
temporaneous hand. 

There  is  one  roll  of  a  still  earlier  date* 
which  has  evidentlv  been  saved  by  some 
fortunate  chance  when  the  other  rolls  of 
the  same  reign  perished.  It  was  for- 
merly thought  to  be  the  roll  of  the  ist 
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of  Henry  II. ;  but  the  antiquaries  of  the 
seventeenth  century,  on  an  imperfect 
survey  of  its  contents,  detennincMl  that 
it  belonged  to  the  fifth  year  of  King 
Stephen.  Accordingly  it  has  been  re- 
garded in  the  office  as  a  roll  of  that 
reign,  and  as  the  roll  of  the  5th  of 
Stephen  it  has  been  repeatedly  quoted 
by  historical  writers,  and  especially  by 
Dngdale,  in  his  '  History  of  the  Baronage 
of  England,'  and  who,  in  numerous 
instances,  has  referred  &cts  mentioned 
in  it  to  the  fifth  year  in  the  reign  of 
Stephen.  Madoz  also  often  quotes  it  as 
the  roll  of  the  5th  of  Stephen,  though 
he  saw  enough  in  it  to  lead  him  to  refer 
it  to  the  reign  of  Henry  I.  This  roll 
has  been  printed  and  published  by  the  late 
Commissioners;  on  the  Public  Records, 
and  Mr.  Hunter,  one  of  'the  sub-com- 
missioners, prefixed  to  it  a  disquisition 
on  the  year  to  which  it  belongs,  in  which 
he  has  shown  that  it  is  the  roll  of  the 
thirty-first  vear  of  the  reign  of  King 
Henry  I. :  thus  carrying  it  ^k  into  the 
reign  of  one  of  the  sons  of  the  Con- 
queror, from  which  scarcely  any  national 
record  except  this  has  descended,  and 
removing  at  once  all  the  great  historical 
difficulties  which  have  arisen  from  re- 
ferring it  to  the  reign  of  his  successor 
Stephen. 

The  Commissioners  on  the  Public 
Records  have  printed  other  portions  of 
the  early  pipe  rolls,  but  the  volumes 
have  not  been  completed. 

Beside  the  great  roll,  there  was  a 
similar  roll  prepared  by  the  comptroller 
of  the  pipe,  which  has  been  called  the 
chancelloT^s  roll.  This  series  is  far  less 
complete  than  the  other;  and  as  it 
differed  but  slightly  from  the  great  roll, 
and  was  never  consulted,  and  as  it 
appeared  desirable  that  access  should  be 
made  easier  to  it  than  could  be  the  case 
while  it  remained  in  the  'custody  of  the 
officer#)f  the  exchequer,  the  late  Commis- 
sioners on  the  Public  Records  directed 
the  removal  of  it  to  the  British  Museum. 

As  to  the  name  of  Pipe  applied  to  this 
officer  and  to  the  great  roll  of  the  ex- 
chequer, one  conjecture  is,  that  the  rolls 
are  so  called  because  in  form  they  re- 
semble pipes,  another  that  they  were 
tnuisimtted  through  a  certain  pipe  from 


one  room  of  the  exchequer  to  another.  It 
may  be  considered  an  undecided  ques- 
tion. 

PIRACY,  PIRATE  (immediately  from 
the  Latin  pirata,  and  remotely  from  the 
Greek  vetpar^s,  which  had  the  same  signi- 
fication OS  our  word  pirate). 

The  offence  of  piracy,  by  the  common 
law  of  England,  consists  in  committing 
those  acts  of  robbery  and  depredation 
upon  the  high  seas,  which,  if  committed 
upon  land,  would  have  amounted  to  felony 
there.  (4  Bbck.,  72.) 

By  statute  some  other  ofiences  are 
made  piracy,  as  by  stat  11  &  12  Wm. 
III.  c.  7,  if  any  natural-bom  sub- 
ject commits  any  act  of  hostility  upon 
the  high  seas  against  others  of  his  ma- 
jesty's subjects,  under  colour  of  a  com- 
mission from  any  foreign  power,  or  if 
any  commander  or  other  sea-raring  person 
shall  betray  his  trust,  and  run  awa^  with 
any  ship,  boat,  ordnance,  ammunition,  or 
goods;  or  if  he  yields  them  up  volun- 
tarily to  a  pirate,  or  conspires  to  do  these 
acts;  or  if  any  person  assaults  the  com- 
mander of  a  vessel  to  hinder  him  from. 
fighting  in  defence  of  his  ship,  or  confines 
him,  or  makes  or  endeavours  to  make  a 
revolt  on  board,  he  shall  for  each  of  these 
offences  be  adjudged  a  pirate.  The  com- 
manders or  seamen  wounded,  and  the 
widows  of  such  seamen  as  are  slain,  in 
an  engagement  with  pirates,  are  entitled  to 
a  bounty  not  exceeding  one-fiftieth  part 
of  the  value  of  the  cargo  on  board, 
which  is  to  be  equally  divided ;  and  sea- 
men who  are  wounded  are  entitled  to  a 
pension  from  Greenwich  Hospital. 

By  the  stat.  8  Geo.  I.  c.  24,  the  trading 
with  known  pirates,  or  furnishing  them 
with  stores  or  ammunition,  or  fitting  out 
any  vessel  for  that  purpose,  or  in  anywise 
consulting,  combining,  confederating,  or 
corresponding  with  them ;  or  the  forcibly 
boarding  an^  merchant  vessel,  though 
without  seizme  or  carrying  her  off,  and 
destroying  or  throwing  any  of  the  goods 
overboard,  shall  be  deemed  piracy.  (4 
Blacks.,  72, 2G9;  and  Abbott,  On  Shipping, 
140,  141,  142,  239.)  The  dealing  in 
slaves  on  the  high  seas  is  piracy,  and 
subjects  a  person  to  transportation  for 
life  or  not  less  than  fifteen  years,  or  to  b^ 
imprisoned  for  not  exceeding  three  year 
2l  2 
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(5  Geo.  IV.  c.  113;  1  Vict  c.  91.)  The 
6  Geo.  IV.  c  49,  for  encoura^ng  the 
capture  of  piratical  vessels,  provides  that 
officers,  seamen,  marines,  and  others, 
actually  on  board  any  king's  ship  at  the 
taking  or  destroying  any  piratical  vessel, 
shall  receive  the  sum  of  20/.  for  each 
pirate  taken  or  killed  during  the  attack, 
and  tiie  sum  of  5/.  for  every  other  man 
of  the  crew,  not  taken  or  killed,  who 
shall  have  been  alive  on  board  the  pirate 
ship  at  the  beginning  of  the  engage- 
ment 

Persons  guilty  of  piracy  were  formerly 
tried  before  the  judge  of  the  Admiralty 
court,  but  the  stat  28  Henry  VIIL  c  1.5, 
enacted  that  the  trial  should  be  before 
commissioners  of  oyer  and  terminer,  and 
that  the  course  of  the  proceedings  should 
be  according  to  the  law  of  the  land. 
Further  provision  was  made  with  respect 
to  the  trial  of  offences  on  the  high  seas 
by  the  statutes  89  Geo.  III.  c.  15;  43 
Geo.  III.  c.  113;  46  Geo.  III.  c.  54; 
and  now,  by  the  stat  4  &  5  Wm.  IV. 
c.  36,  §  22,  the  trial  of  offences  com- 
mitted on  the  high  seas  is  in  the  Central 
Criminal  Court.  Piracy  is  in  some  cases 
punished  with  death,  in  others  by  trans- 
portation. [Law,  Crisxinal,  p.  189, 
190.] 
PIRATE.  [PiracyJ 
PIX,  TRIAL  OF  THE.  [Mint.] 
PLEBEIANS.  [Agrarian  Laws.] 
PLEDGE  is  a  thmg  bailed  (delivered 
for  a  temporary  purpose)  as  a  security  to 
the  bailee  (receiver),  for  the  performance 
of  some  engagement  on  tlie  part  of  the 
bailor  (the  deliverer).  When  the  pledge 
is  for  a  debt,  more  et^pecially  where  it  is 
given  to  secure  a  loan  at  interest,  it  is 
commonly  called  a  pawn.  [Pawn- 
broker.] In  bailments  the  degree  of 
care  required  from  the  bailee  varies 
according  to  circumstances.  When  the 
bailment  is  for  the  sole  benefit  of  the 
bailee,  he  is  bound  to  use  the  greatest 
care,  and  is  excused  by  nothing  but 
unavoidable  accident  or  irresistible  force. 
When  the  bailment  is  for  the  mutual 
benefit  of  bailor  and  bailee,  the  bailee  is 
bound  to  take  the  same  care  of  the  thing 
bailed  as  a  prudent  man  usually  does  of 
his  own.  When  the  bailment  is  for  the 
sole  benefit  of  the  bailor,  it  is  sufficient  if 


the  bailee  keep  the  goods  bailed  as  care- 
fully as  he  does  his  own,  however  neg- 
ligent he  may  be.  Different  writers  <a 
the  law  of  bailments  refer  the  contract 
of  pledge  to  each  of  these  divisions. 
Perhaps  the  conflicting  opinions  may,  to 
a  certain  extent,  be  reconciled  by  dis- 
tin^ishing  between  the  different  objects 
which  the  pledge  is  intended  to  secure, 
and  the  engagements  which  it  is  intended 
to  protect  First,  the  pledge  is  some- 
times, though  rarely,  given  for  the  sole 
benefit  of  the  pledgee,  as  where,  after  a 
contract  is  completely  made,  one  party 
gives  to  the  other  a  pledge  for  its  per- 
formance. Secondly,  which  is  the 
ordinary  case,  the  pledge  may  be  for  the 
mutual  benefit  of  bailor  and  bailee, 
as  in  the  case  of  a  loan  of  goods  on  hire, 
or  of  money  at  interest,  accompanied  by 
a  pawn,  in  which  case  the  pawn  gives 
security  to  the  bailee  and  purchases 
credit  for  the  bailor.  Thirdly,  the 
pledpmay  be  given  for  the  purpose  of 
obtaining  a  gratuitous  loan  of  goods  or 
of  money,  or  of  procuring  some  other 
advantage  to  the  bailor  only.  It  would 
appear  that  in  the  first  of  these 
three  cases  the  bailee  would  be  liable  for 
the  consequences  of  slight  negligence; 
in  the  second,  for  the  consequence  of  the 
want  of  ordinary  care ;  and  in  the  third, 
for  gross  negligence  only. 

The  pledgee  is  bound  to  return  the 
pledge  and  its  increments,  if  any,  upon 
being  requested  so  to  do,  after  the  per- 
formance of  the  engagement.  This  duty 
is  extinguished  if  the  pledge  has  ceased 
to  exist  by  some  cause  for  which  the 
pledgee  is  not  answerable.  But  he  is 
responsible  for  all  losses  and  accidents 
which  happen  after  he  has  done  any- 
thing inconsistent  with  his ,  duty  as 
pledgee,  or  has  refused  to  do  his  duty. 
When  the  full  amount  of  the  debtor  duty 
therefore  is  tendered  and  refused,  and 
the  pledge  is  detained,  the  pled|^  is  at 
the  sole  risk  of  the  pledgee :  it  is  so  if 
the  pledgee  misuse  the  pledge.  In  every* 
case  where  the  pledge  has  sustained 
injury  from  the  wrongful  act  or  default 
of  the  pledgee,  the  owner  may  recover 
damages  to  the  amount  of  the  injury,  in 
an  action  on  the  case.  By  the  act  of 
pledging,  the  pledger  impliedly  warrants 
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that  the  property  is  his  own,  and  such  as 
he  can  rightfully  pledge. 
^  The  contract  of  pledge  may  be  ex- 
tinguished by  the  performance  of  the 
engagement  for  which  the  pledge  was 
^ven,  or  by  satisfying  the  engagement 
in  any  other  manner,  either  in  &ct  or  by 
operation  of  law,  as  by  the  acceptance 
of  a  higher  security  without  an  express 
stipulation  that  the  pledge  shall  continue. 

If  the  engagement,  to  protect  which 
the  pledge  is  given,  be  not  performed 
withm  the  stipulated  time,  the  pledgee 
may  sell,  upon  giving  due  notice  to  the 
pledgor.  If  no  time  be  stipulated,  the 
pledgee  may  give  notice  that  he  requires 
a  prompt  ralnlment  of  the  engagement, 
upon  non-compliance  with  which  he  may 
selL 

The  possession  of  the  pledge  does  not 
affect  the  right  of  the  pledgee  to  enforce 
performance  of  the  engagement,  unless 
there  be  a  special  agreement,  by  which 
he  has  engaged  to  resort  to  the  pledge 
only,  or  to  look  to  it  in  the  first  instance. 

Though  the  pledgee  may  sell,  he  can- 
not appropriate  the  pledge  to  himself 
upon  tne  default  of  the  pledgor ;  nor  is 
he  at  liberty  to  use  it  without  the  per- 
mission of  the  owner,  expressed  or 
clearly  implied.  Such  an  implication 
arises  where  the  article  is  of  a  nature  to 
be  benefited  by  or  to  require  being  used, 
in  which  latter  case  the  use  is  not  only 
justifiable,  but  indispensable  to  the  dis- 
charge of  the  duty  of  the  pledgee. 
( Commentaries  on  Imw  cf  Bailment,  by 
Storey.) 

As  to  the  power  of  an  agent  to  pledge, 
see  Factor  ;  and  as  to  the  making  land 
a  security  for  debt,  see  Mortgage. 

PLEDGE  (Roman).  The  English 
word  formerly  denoted  a  person  who  was 
a  security  for  another ;  but  it  now  denotes 
a  thing  which  is  a  security,  and  generally 
for  a  debt. 

The  chief  rules  of  English  law  as  to 
mortgaging  and  pledging  are  derived 
from  the  Roman  law,  in  which,  however, 
there  is  no  distinction  among  pledges, 
dependent  on  the  nature  of  the  thing 
pledged,  whether  it  was  a  thing  move- 
able or  immoveable,  corporeal  or  in- 
corporeal ;  and  a  thing  could  not  be  the 
subject  of  pledge  unless  it  could  be  the 


subject  of  buying  and  selling,'  for  the 
power  of  selling  a  pledge  was  an  im- 
portant part  of  the  creditor's  security. 
A  man  might  pledge  a  thing  either  for 
his  own  or  another  person's  debt.  The 
terms  used  in  the  Roman  law  to  expre^ 
pledging,  and  also  the  thing  pledged,  are 
Pignus  and  Hypotheca.  It  is  properly 
hypotheca,  where  there  is  a  bare  agree- 
ment (nudia  oonventio)  that  a  thing  shall 
be  a  security  to  a  creditor  for  a  debt,  and 
the  thing  remains  in  the  possession  of  the 
debtor.  The  word  hypotheca  {vwoB^kti) 
is  Greeks  and  denotes  a  thing  subjected 
to  a  claim  or  demand.  When  the  thing 
was  delivered  to  the  creditor,  it  was 
called  Pignus  (Isid.,  Orig.,  v.,  c.  25); 
and  as  moveable  things  would,  for  ob* 
vious  reasons,  be  most  frequently  de- 
livered, a  notion  got  established  among 
some  Roman  lawyers,  aided  by  an  absurd 
etymology  (pignus  appellatum  a  pugno, 
IHg,,  50,  tit  16,  s.  238),  that  the  term 
pignus  was  applicable  only  to  a  pledge 
of  moveable  things ;  and  this  notion  has 
also  prevailed  in  modern  times.  (Hyall 
V,  Rowles,  1  Vez.)  The  true,  etymology 
of  pignus  seems  to  be  the  same  as  t^t 
of  pactum.  It  is  generally  said  that 
hypotheca  corresponds  to  the  English 
mortgage,  and  pignus  to  pawn  or  pledge ; 
but  this  is  not  the  case.  No  ownership 
was  transferred  by  the  Roman  hypotheca. 
The  term  hypothecation  in  English  law 
is  still  used  to  express  the  mortgage  of 
a  ship  or  its  cargo. 

Originally, .  when  a  man  wished  to 
borrow  money  on  the  security  of  a  thing, 
he  transferred  the  ownership  of  the  thing 
to  the  lender  by  mancipatio,  or  in  jure 
cessio,  sub  lege  remancipationis,  or  sub 
fiducia ;  and  the  borrower  could  recover 
his  ownership  by  usureceptio  (Gaius,  ii. 
59,  &c.)  when  the  debt  was  paid,  and  in 
some  other  cases  also.  But  this  mode  of 
giving  security  was  found  to  be  disad- 
vantageous to  the  debtor,  and  subsequently 
the  thing  was  merely  put  into  the  hands 
of  the  creditor  with  a  power  of  sale  in 
case  the  debt  was  not  paid  according  to 
the  agreement ;  but  this  gave  the  creditor 
no  ownership,  and  consequently  he  had 
no  actio  in  rem  against  any  third  person, 
and  therefore  no  sufficient  security  for 
his  debt.    The  pralor's  edict  found  1^ 
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remedy  for  this  by  giving  to  the  creditor 
a  real  actioD,  called  Serviana  actio,  against 
an^  person  who  was  in  possession  of  the 
thm^  pledged,  for  the  purpose  of  recover- 
ing It ;  and  the  extension  of  this  right  of 
action,  under  the  name  of  the  quasi-ser- 
viana  actio,  also  called  hypothecaria,  gave 
to  the  hypotheca  the  full  character  of  the 
pignus. 

Thus  the  Roman  law  recognised  the 
pignus,  which  arose  from  the  contractus 
pignoris,  and  the  hypotheca,  which  arose 
from  the  pactum  hypotheoe.  But  there 
were  other  cases  which  in  th«  Roman 
law  were  considered  cases  of  pignus. 

The  pignus  pnctorium  arose  when  a 
creditor,  by  a  judicial  decree,  was  allowed 
to  enter  into  possession  (mittebatur  in 
possessionem)  either  of  the  whole  pro- 
perty of  a  debtor  or  any  part  of  it ;  but 
there  was  no  pignus  till  the  creditor  took 
possession.  It  has  been  conjectured  that 
this  kind  of  pi^us  owes  its  origin  to  the 
old  pignoris  capio.    (Gains,  iv.  26,  &c.) 

There  was  also  the  tacit  hypotheca, 
which  was  founded  on  certain  acts.  In 
the  case  of  prssdia  rustica,  the  fruits  of 
the  ground  were  a  pignus  to  the  owner 
for  the  rent,  even  if  there  was  no  agree- 
ment to  that  effect,  which  is  a  case  of  the 
Scotch  law  of  hypothec ;  and  if  a  man 
lent  money  for  the  repairs  of  a  house,  the 
building  became  a  pignus  for  the  debt 

The  creditor,  though  in  possession  of 
the  pledge,  could  not  use  it  or  take  the 
profits  of  it  without  a  contract  to  that 
effect,  which  was  called  antichresis,  or 
mutual  use.  If  he  took  the  profits,  he 
had  to  render  an  account  of  tnem  when 
his  debtor  came  to  a  settlement  with  him ; 
but  he  was  entitled  to  an  allowance  for 
all  necessary  expenses  laid  out  on  the 
thing  pledged,  as,  for  instance,  for  the 
repairs  of  a  house. 

After  the  time  agreed  on  for  payment 
was  passed,  the  creditor  had  the  right  of 
selling  the  pledge  and  of  retaining  his 
debt  out  of  the  produce  of  the  sale.  If 
the  produce  of  the  sale  was  not  sufiScient 
to  discharge  the  debt,  he  had  a  personal 
action  against  the  debtor  for  the  re- 
mainder. Originally  perhaps  he  could 
only  have  this  right  of  sale  by  express 
contract,  but  subsequently  the  ri^ht  to 
sell  (jus  distrahendi  sive  vendenm)  was 


an  essential  part  of  the  contract  of  pledge. 
Though  the  creditor  was  not  the  owner 
of  the  thing  (dominus),  still  he  could 
transfer  ownership  to  the  purchaser,  a 
doctrine  that  is  only  intelligible  on  the 
supposition  that  he  sold  it  as  the  attomey 
or  agent  of  the  debtor.  But  the  creditor 
could  only  sell  the  thing  in  respect  of  the 
debt  for  which  the  thing  was  pledged, 
and  not  in  respect  of  other  debts  due  to 
him  from  the  debtor,  though  he  might 
apparently  retain  the  surplus  of  the  ^e 
in  his  hands  as  a  satisfaction  for  such 
other  debts.  The  power  of  sale  was  to 
be  exercised  pursuant  to  the  terms  of  the 
contract ;  and  when  there  was  no  agree- 
ment as  to  the  form  and  manner  of  sale, 
the  law  prescribed  the  mode  of  proceed- 
ing, which  the  creditor  was  bound  to 
ol^erve  strictly.  It  was  once  usual  to 
insert  in  the  contract  of  pledge  a  Lex 
Commissoria,  that  is.  a  conditiou  by 
virtue  of  which  the  thing  pledged  became 
the  absolute  property  of  the  creditor,  if 
the  money  was  not  paid  at  the  time 
agreed  on.  But  by  a  constitution  of 
Constantine  (CW.,  viii.,  tit  35)  it  was 
forbidden  to  insert  such  a  clause  in  the 
contract  If  anything  remained  over 
after  satisfying  the  creditor,  it  belonged 
*o  the  debtor. 

A  thing  might  be  pledged  to  several 
persons  in  succession,  whose  claims  were 
to  be  satisfied  according  to  their  priority 
in  time.  But  there  were  some  exceptions 
to  this  rule  introduced  by  special  laws, 
which  gave  a  preference  to  certain  per- 
sons and  claims,  independent  of  the  order 
of  time ;  and  the  constitution  of  Leo  gave 
a  priority  to  a  pled^  which  was  con- 
tracted by  a  public  instrument  (instm- 
mentum  pnblioe  oonfectum),  or  by  a 
private  instrument  attested  by  three  wit- 
nesses, over  every  other  pledge  which 
was  to  be  proved  by  any  other  evidence. 
This  law  was  intended  to  prevent  fran- 
dulent  agreements  by  which  a  pledge 
would  be  antedated. 

When  there  were  several  creditors,  he 
who  had  the  priority  over  all  was  entitled 
to  sell  and  pay  himself;  the  surplus,  if 
any,  belonged  to  the  creditor  who  was 
next  in  order,  and  so  on  till  the  whole 
was  exhausted.  If  a  creditor  who  was 
posterior  in  order  of  time^  wi^ed  to 
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stand  in  the  place  of  him  who  had  the 
prioritj',  he  could  do  so  by  paying  him 
bis  debt,  and  he  then  occupied  (snccessit) 
the  same  place  and  had  the  same  right  as 
the  prior  creditor.  This  doctrine  "was 
foonaed  on  the  assignable  character  of  a 
pledge,  for  though  the  pledgee  was  not 
the  owner  of  the  thing,  and  could  only 
sell  it  in  the  manner  already  mentioned, 
he  could  transfer  his  interest  to  an  as- 
signee, and  could  even  transfer  to  a 
second  pledger  the  jus  vendendi  when  the 
second  (pledger  was  excluded  from^such 
right  by  special  contract  {IHg„  20,  tit. 
3,  s.  3.)  When  a  subsequent  creditor 
advanced  a  sum  of  money  which  was 
applied  to  the  preservation  of  the  thing 
pledged,  for  instance,  for  the  purpose  of 
repairing  a  ship,  he  had  a  priority  over 
creditors  of  earlier  date,  on  the  ground  of 
his  having  by  his  loan  secured  the  thing. 
{Dig,,  20,  tit  4,  s.  5.)  The  same  rule, 
perhaps  somewhat  more  limited,  prevails 
in  our  own  law  as  to  money  lent  on  the 
security  of  a  ship. 

As  the  pledger  remained  the  owner  of 
the  thing  pledged,  he  could  of  course  sell 
it,  but  the  purchaser  took  the  thing  subject 
to  the  pledge.  The  creditor  who  was  in 
possession  of  a  pledge  was  answerable  for 
any  damage  that  befel  it  owing  to  dolus^ 
or  culpa,  that  is,  fraud  or  neglect  but  he* 
was  not  answerable  for  unavoidable  loss. 

A  pledge  was  determined  in  various 
ways ;  b^  the  destruction  of  the  thing,  by 
the  creditor  releasing  the  debtor,  by  the 
debtor  paying  the  debt,  and  in  other 
ways.  When  the  debtor  offered  the 
money  to  his  creditor,  he  was  entitled  to 
have  the  pledge  restored  to  him.  This 
might  be  obtained  by  an  actio  pigno- 
raticia.  which  was  an  actio  in  personam, 
and  also  lay  for  damages  done  to  or  sus- 
tained by  the  thing,  or  for  the  surplus  of 
the  money  if  the  pledge  had  been  sold  by 
the  creditor.  The  creditor  had  a  contraria 
pignoraticia  actio  against  the  debtor  for 
expenses  incurred  as  to  the  pledge,  for 
any  fraud  in  the  matter  of  the  pledge,  as 
passing  off  base  for  better  metal,  and  in 
some  other  cases. 

The  Roman  law  of  pledges  has  been 
treated  by  various  writers  at  great  length. 
A  compendious  view  of  it  is  contained 
in  Brinkmann's  *  Institutiones  Juris  Bo- 


mani,'  Slesvici,  1822  ;  in  Marezoll,  *  Lehr- 
buch  der  Instit  des  Rom.  Rechtes,'  Leip- 
zig, 1839;  Puchta,  Cursus  der  Instxtu- 
tionen,  ii.  693,  first  ed.,  Leipzig,  1842; 
and  in  Ayliffe's  *Law  of  Plages  or 
Pawns,'  London,  1732;  see  also  *Dig.,' 
20,  tit  1,  &c.;  13,  tit  7;  *  Instit,'  iv., 
tit  6;*Cod.,'8,  tit  14,  &c 

PLENIPOTENTIARY.  [Ambassa- 
dor.! 

PLOUGHBOTE.  [Common,  Rights 

OF.] 

POACHING.    [Game  Laws.] 

POLICE  is  that  department  of  govern- 
ment which  has  for  its  object  the  safety 
and  peace  of.  the  community. 

.Its  primary  object  is  the  prevention  of 
crime  and  tne  pursuit  of  offenders ;  but 
the  police  system  also  serves  other  pur- 
poses, such  as  the  suppression  of  mendi- 
cancy, the  preservation  of  order  in  great 
thoroughfares,  the  removal  of  obstructions 
and  nuisances,  and  the  enforcing  of  laws 
which  relate  to  the  public  health. 

In  the  Anglo-Saxon  period  the  sheriff 
of  each  county,  chosen  by  the  freeholders 
in  the  folkmote,  was  the  chief  oflScer  for 
the  conservation  of  the  peace;  and  in  his 
half-yearly  visitations  to  each  hundred  in 
the  county,  he  inquired  whether  there 
was  any  relaxation  in  the  efficiency  of 
the  means  for  effecting  this  object.  The 
hundred  originally  consisted  of  ten  divi- 
sions, each  containing  ten  freeholders, 
mutually  pledged  to  repress  delinquencies 
within  their  district  All  males  above 
the  age  of  twelve  were  obliged  to  appear 
at  the  sheriff's  visitation,  to  state  the  dis- 
trict to  which  they  belonged,  and  to  be 
sworn  to  keep  the  peace.  One  out  of 
every  ten  freeholders  had  precedency  of 
his  companions,  and  the  whole  were 
bound  to  bring  delinquents  to  justice 
within  thirty  days  on  pain  of  being  them- 
selves liable  to  penalties.  The  popula- 
tion was  thinly  scattered  ;  eveiy  man 
was  known  to  his  neighbours  ;  and  no 
man  could  depart  from  his  dwelling  with- 
out the  consent  of  his  fel low-pied gcs ; 
and  the  consent  of  the  sheriff  was  neces- 
sary to  enable  a  man  legally  to  go  out  of 
his  own  county.  No  man  could  enter  a 
neighbourhood  without  being  recognised 
as  a  stranger ;  and  if  there  was  any  sus- 
picion, a  hue  and  cry  was  raised  if  & 
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stranger  could  give  no  good  account  of 
himself.    [Hue  and  Cry.] 

After  the  Conquest,  the  advantages  of 
the  system  were  recognised  by  several  of 
the  Norman  kings,  particularly  by  Wil- 
liam I.,  and  by  Henty  L  in  the  early 
part  of  his  reign.  William  I.  ordered 
that  every  freeman  should  be  under 
pledges,  and  Henry  I.  that  views  of 
mmk-pledge  should  be  taken  in  order 
that  none  might  escape  responsibility. 
But  a  great  innovation  was  made  in  the 
Anglo-Saxon  system,  when  the  sheriff, 
instead  of  being  elected  by  the  free- 
holders, was  appointed  directly  by  the 
king ;  and  the  sheriff's  **  toum,'^'  or  half- 
yearly  visitation,  was  soon  neglected. 

When  Henry  I.  instituted  the  office  of 
justices-itinerant,  the  functions  of  the 
sheriff  became  of  still  less  importance. 
By  the  stat.  Merton,  c.  10,  passed  20th 
Henry  III.  (1236),  freemen  who  owed 
suit  to  the  county  or  hundred  court  were 
allowed  to  appear  by  attorney.  The  stat 
Marl.,  c.  10,  c  24,  passed  in  the  52 
Henry  III.  (1264),  dispensed  with  the 
;,attenaance  of  the  baronage  and  clergy  at 
the  sheriff's  court  unless  their  attencuince 
was  specially  required ;  and  it  also  pro- 
hibited the  justices-itinerant  from  amer- 
cing townships  on  account  of  persons 
above  the  age  of  twelve  years  not  having 
been  sworn  in  pledges  for  keeping  the 
peace.  By  these  various  measures  the 
ancient  system  was  greatly  impaired; 
and  the  new  laws  which  were  introduced 
firom  time  to  time  for  the  purpose  of  re- 
pressing crime  do  not  seem  to  have  been 
very  successful.  In  1277,  nine  years 
after  the  passing  of  the  statute  of  Marl- 
boroujgh,  the  absence  of  "  quick  and  fresh 
pursuit "  of  felons  is  noticed  as  an  evil 
which  was  increasing.  To  supply  the 
energy  and  alacrity  of  the  old  system, 
fines  and  penalties  were  imposed  by  the 
stat.  Westminster,  prim.,  /3  Edward  I., 
sec.  9,  on  all  who  neglected  to  pursue 
offenders.  The  statute  directs  that  **  all 
generally  be  ready  and  apparelled  at  the 
commandment  and  summons  of  the 
sherifiGs,  and  at  the  cry  of  the  county  to 
pursue  and  arrest  any  felons  when  any 
need  is."  The  statute  of  Winchester,  13 
Edward  I.  (1285),  endeavoured  to  main- 
tain the  spirit  of  the  Anglo-Saxon  laws 


by  making  the  county  or  hundred  re- 
sponsible m  case  of  a  delinquent  not 
being  forthcoming,  and  the  duty  of  appre- 
hending him  was  cast  upon  all  the  king's 
subjects.  This  statute  also  regulated  toe 
office  of  constable,  an  officer  who  had 
succeeded  the  Anglo-Saxon  hundred  or 
ty thing  man.  [Constable.]  The  pre- 
vention of  crime,  as  well  as  the  parsnit 
of  criminals,  was  also  one  of  the  primary 
duties  ofi  constables,  and  they  were 
charged  to  make  presentment  at  the 
assizes,  sessions  of  the  peace  or  leet,  of  all 
blood-sheddings,  affrays,  outcries,  rescaes, 
and  other  offences  agunst  the  peace. 
The  justices  to  whom  these  presentmoitB 
were  made  in  the  first  instance,  reported 
directly  to  the  justices-itinerant,  or  at 
once  to  the  king  or  his  privy-council ;  and 
the  supreme  executive  made  provision 
accordmgly.  At  the  same  time  the  re- 
sponsibility cast  upon  the  hundred  quick- 
ened the  vigilance  of  the  inhabitants; 
and  this  responsibility  extended  to  in- 
dividuals in  many  cases.  The  following 
extracts  fh>m  the  Year-Books  of  the  Ex- 
chequer are  instances  of  this:  "  16  Ed'* 
ward  I.,  Sussex :  murder  and  robbery — 
township  of  Tyndon  amerced,  because  it 
happened  by  day,  and  they  did  not  take 
the  offender."  *<6  Edward  II.,  Kent: 
'manslaughter  (upon  a  sudden  quarrel) 
committed  in  the  highway  of  Wrotham — 
three  bystanders  amerced  because  they 
were  present  when  the  aforesaid  Robert 
killed  the  aforesaid  John,  and  did  not 
take  him."  And  in  the  reign  of  Elia- 
beth  the  popular  vigilance  which  this 
system  had  created  leads  a  writer  of  that 
day  to  remark  that  *'  every  Englishman 
is  a  Serjeant  to  take  the  mief,  and  who 
showeth  negligence  therein  do  not  only 
incur  evil  opinion  therefore,  but  hardly 
e^all  escape  punishment" 

Instead  oi  being  almost  entirely  en- 
gaged in  agriculture,  as  in  the  Anglo- 
Saxon  periml,  and  for  several  centuries 
after  the  Norman  conquest,  the  popula- 
tion is  now  occupied  in  great  diversity  of 
employments.  Persons,  so  engaged,  and 
the  more  numerous  class  who  live  by 
manual  labour,  cannot  now  follow  up  the 
"quick  and  fresh  pursuit"  of  felons,  at 
the  cry  of  the  hundred  or  county :  soch 
a  duty  is  incompatible  with  their  ordinary 
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pfarsuits.  A  parsnit  at  the  call  of  the 
sheriff  would  now  be  quite  ineffectual: 
an  offender  may  have  committed  a  rob- 
bery in  Lancashire  in  the  evening,  and 
be  concealed  in  the  metropolis  by  the 
next  morning.  As  a  consequence  of 
these  Tarions  changes,  it  has  not  been 
possible  to  render  the  hundred  responsible 
for  the  delinquencies  committed  within 
its  limits,  and  the  inhabitants  being  now, 
except  in  a  few  cases  (7  &  8  Geo.  IV.  c. 
31),  free  from  such  responsibility,  they 
are  careless  respecting  either  the  preven- 
tion  of  crime  or  the  apprehension  of 
criminals.  While  the  disposition  of  the 
people  to  aid  the  public  force  in  these 
auties  was  gradually  diminishing,  the 
duties  of  the  constable  became  much 
more  complicated,  and  required  the  whole 
of  bis  time.  The  same  necessity  which 
had  reudered  a  standing  army,  instead  of 
&  militia,  a  more  useful  division  of  em- 
ployment had  become  equally  urgent  in 
the  case  of  those  on  whom  devolved  the 
duty  of  keeping  the  peace  and  watching 
over  the  security  of  the  community. 
Instead  however  of  the  constabulary 
force  being  re-organised,  and  adapted  to 
a  new  state  of  society,  it  was  suffered  to 
remain,  with  weaker  powers,  to  cope  with 
circumstances  which  demanded  increased 
vigilance,  activity,  and  intelligence. 
The  office  of  constable  remained  still  a 
yearly  appointment,  and  one  so  ob- 
noxious, that  persons  were  thrust  into  it 
who  were  incapable  of  executing  the 
duties.  Under  the  most  favourable  cir- 
cumstances, the  loss  of  time  and  the 
scanty  remuneration  offered  no  induce- 
ment to  exertion ;  and  if  the  duties  were 
performed  with  something  like  energy, 
b^  the  fiirmer  or  small  tradesman  during 
his  year  of  office,  they  were  performed 
at  the  risk  of  injuring  their  private  in- 
terests. A  power  so  constituted  cannot 
effectually  prevent  crime ;  and  it  is 
equally  inefficient  for  the  purposes  of 
inquiry  and  presentment.  The  parish 
constable  usually  acts  only  when  called 
upon  by  some  private  party,  and  the 
services  of  the  constabulary  force  are 
only  combined  occasionally,  when  any 
evil  has  become  so  extensive  as  to  excite 
loud  complaint,  and  then  the  absence  of 
general  regulations  and  rules  of  discipline 


renders  their' servicea  of  comparatively 
little  value.  In  the  manufacturing  disr 
tricts  when  any  disturbance  is  appre- 
hended, such  a  force  is  useless,  and  the 
practice  is  either  to  swear  in  a  large 
number  of  special  constables,  or  to  call 
in  the  aid  of  the  military  power.  The 
special  constables  are  deficient  in  the 
necessary  discipline,  and  they  are  as 
timid  in  the  performance  of  their  duties 
as  they  are  unwilling  to  undertake  them. 
The  appearance  of  controlling  a  district 
by  miiitar](  force  is  an  evil  which,  under 
present  circumstances,  cannot  always  be 
avoided.  The  want  of  confidence  in  the 
old  police  force  is  also  attested  by  the  ex- 
istence of  numerous  voluntary  associations 
for  the  apprehension  and  prosecution  of 
felons :  their  funds  are  expended  in  the 
prosecution  of  criminals,  rather  than  in 
the  prevention  of  crime.  Some  of  these 
associations  have  rules  which  bind  the 
members,  as  in  the  case  of  horse-stealings 
to  take  horse  and  join  in  pursuit  of 
the  thief.  Railway  Acts  bind  the  com- 
panies to  maintain  a  police  during  the 
formation  of  the  line.  An  Act  was  passed 
in  Aus:ust,  1840  (3  &  4  Vict  c.  50), 
entitied  **  An  Act  to  provide  for  keeping 
the  peace  on  canals  and  navigable  rivers." 
Private  watchmen  are  also  extensively 
employed  in  docks  and  warehouses. 

To  correct  the  various  evils  incident  to 
the  constitution  of  the  present  rural  con- 
stabulary, the  magistrates  of  Cheshire,  in 
1829,  made  the  first  provincial  attempt 
to  improve  the  administration  of  police 
in  their  county,  and  they  obtained  an  Act 
(10  Geo.  IV.  c.  97)  which  authorised 
them  to  appoint  and  direct  a  paid  con- 
stabulaiT.  A  more  successful  attempt 
was  made  at  Bamet  by  a  voluntary  asso- 
ciation, which  at  first  engaged  two  officers 
only  to  patrol  a  limited  district.  The 
plan  was  found  so  advantageous,  that  it 
was  adopted  in  a  more  extensive  circle. 
These  isolated  examples  however  ren- 
der the  adjacent  unprotected  districts  in 
a  worse  state  than  they  were  before.  The 
establishment  of  a  new  police  force  for 
the  metropolis,  in  1829,  has  done  more 
towards  exhibitinff  the  advantages  of  em- 
ploying a  trained  body  of  men  tor  all  the 
purposes  for  which  the  old  constabulary 
was  appointed,  than  any  other  circum-^ 
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fitanoe.  Viewed  at  first  with  suspicion 
and  dislike,  from  its  somewhat  military 
organization,  the  daraoar  with  which  it 
was  assailed  has  died  away,  and  public 
opinion  is  now  in  its  favour.  Each  parish 
had  formerly  managed  its  own  police 
ftfiGurs;  and  before,  1829,  the  total  police 
force  of  the  metropolis  consisted  of  797 
parochial  day  officers,  2785  night  watch, 
and  upwards  of  100  private  watchmen  : 
including  the  Bow-street  day  and  night 
patrol,  there  were  about  4000  men  em- 
ployed in  the  district  stretching  from 
brentford-bridge  on  the  west  to  the  river 
Lea  on  the  east,  and  from  Highgate  on 
the  north  to  Streatham  on  the  south,  the 
City  of  London  being  excluded.  The 
management  of  this  large  force  was  of 
varied  and  often  of  conflicting  character. 
The  act  of  parliament  which  created  the 
new  police  force  (10  Geo.  IV.  c.  44) 
placed  the  control  of  the  whole  body  in 
the  hands  of  two  commissioners,  who  de- 
vote their  whole  time  to  their  duties : 
they  are  immediately  responsible  to  the 
home  secretary  of  state.  By  the  2  &  3 
Victoria,  c.  47,  the  metropolitan  police 
district  may  be  extended  to  any  parish 
or  part  of  a  parish  situated  within  15 
miles  of  Charing  Cross,  the  first  act 
having  limited  its  operation  to  a  distance 
of  twelve  miles.  The  number  of  men  of 
each  rank  serving]  in  the  metropolitan 
police  force,  at  the  present  time  (March, 
1846),  is  as  follows: — 1  inspecting  super- 
intendent, salary  600/.;  18  superintend- 
ents, of  whom  1 5  have  salaries  of  250/.  and 
2  have  a  higher  and  I  a  lower  salarv ;  1 14 
inspectors,  88  of  whom  have  118/.  6«.  a 
year;  485  sergeants,  of  whom  474  have 
63/.  14s. ;  41 31  constables,  those  of  the  first 
class  (1071)  have  54/.  128. ;  second  class 
(2013)  49/.  8s.;  third  class  (1000)  have 
44/.  48.  The  sergeants  and  constables 
are  allowed  clothing,  and  each  married 
man  of  these  two  ranks  is  allowed  40 
pounds  weight  of  coals  weekly  throughout 
the  year ;  each  single  man  is  allow^  40 
pounds  weight  weekly  during  six  winter 
months,  and  20  pounds  weight  weekly  for 
the  remainder  of  the  year. 

The  total  number  of  the  force  in  1840 
was  3486,  and  in  1846  the  number  was 
4749.  They  are  formed  in  divisions,  and 
each  division  is  employed  in  a  distinct 


district  Every  part  of  the  metropolis  is 
divided  into  **  beats,"  and  is  watched  day 
and  night  The  total  disbursements  on 
account  of  the  force,  for  the  year  1 845, 
amounted  to  230,04  2/.,  one-fourm  of  which 
is  paid  by  the  treasury  out  of  the  public 
revenue,  aud  the  other  three- fourths  by  the 
respective  parishes.  Since  August  1339, 
the  horse  patrol,  consisting  of  71  mounted 
men,  who  are  employed  within  a  distance 
of  several  miles  around  London,  has  been 
incorporated  with  the  metropolitan  police. 
The  Thames  police  consists  of  22  sur- 
veyors, each  of  whom  has  charge  of  three 
men  and  a  boat  when  on  duty:  the 
number  of  constables  is  27.  The  esta- 
blishment is  under  the  immediate  direc- 
tion of  the  magistrates  of  the  Thames 
Police-office.  The  city  of  London  still 
manages  its  own  police  afi^rs,  which 
have  been  placed  under  a  far  more  effi- 
cient system  since  the  establishment  of 
the  metropolitan  police  force. 

The  police  of  the  metropolis  and  the 
district  within  fifteen  miles  of  Charing 
Cross  (exclusive  of  the  city  of  Loudon) 
is  regulated  by  the  Acts  10  Geo.  IV.  c, 
44,  and  2  &  3  Vict  c.  47,  and  together 
they  form  the  police  code  for  nearly  a 
seventh  part  of  the  population  of  England 
and  Wales. 

The  officers  and  men  of  the  metropo- 
litan police  have  been  at  various  times 
engaged  in  other  places  to  protect  the 
peace  when  the  local  force  has  been  found 
incompetent.  In  nearly  all  the  boroughs 
constituted  under  the  Municipal  Reform 
Act  (5  &  6  Will.  IV.  c.  76)  a  paid  police 
force  has  been  established  as  nearly  as 
possible  on  the  same  footing  as  the  metro- 
politan police.  In  the  metropolis,  *^  when 
any  burglary  or  serious  offence  is  brought 
to  the  knowledge  of  the  police,  the  super- 
intendent or  other  offici'r  of  the  division 
or  subdivision  where  the  offence  has  oc- 
curred immediately  examines  the  circum- 
stances, or  makes  a  precognition  aud  a 
report  upon  them  and  the  measures  takeo 

in  consequence A  daily  report  or 

presentment  is  made  to  the  commissioners 
of  all  the  chief  occurrences  which  have 
taken  place  during  the  preceding  twenty- 
four  hours  in  every  division  of  nearly  two 
counties,  upon  which  presentment  such 
instructions  are   given  as   any  special 
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circamstances  may  seem  to  require.  Upon 
other  reports,  made  at  such  intervals  as 
to  comprehend  general  results,  if  it  shall 
appear  that  in  any  district  there  has 
Ijeen  an  influx  of  depredators,  additional 
strength  is  directed  upon  it,  or  explana- 
tions are  required  if  any  marked  evil 
appear  to  continue  without  abatement" 
Not  only  is  the  metropolitan  police  active 
night  and  da^  in  preventing  depredations 
and  suppressmg  mendicancy,  but  its  at- 
tention is  directed  to  giving  assistance  in 
case  of  accidents,  reporting  nuisances  and 
obstructions,  and  in  keeping  a  vigilant 
eye  upon  the  recesses  of  profligacy  and 
crime.  The  same  services  are  performed 
with  more  or  less  efficiency  in  the  large 
towns  which  have  the  services  of  a  trained 
body  of  men. 

The  expense  of  the  eleven  police  courts 
of  the  metropolis,  for  1845,  amounted 
to  4G,765/.,  the  greater  part  of  which 
(35,329/.)  was  defrayed  out  of  the  Consoli- 
dated Fuod.  The  salary  of  one  magistrate 
(Bow-street)  was  1200/.  a  year ;  and  each 
of  the  others,  22  in  number,  received 
1000/.  The  fees,  penalties,  and  forfeitures 
received  at  the  different  courts  amounted 
to  about  8000/. 

The  difficulty  of  re-organising  the 
rural  constabulary  has  hitherto  retarded 
the  general  improvement  of  this  force, 
while  the  increased  vigilance  of  the  towns 
has  rendered  such  a  measure  more  impe- 
rative. In  October,  1837,  a  commission 
was  appointed  under  the  crown  "  to  in- 
quire mto  the  best  means  of  establishing 
an  efficient  constabulary  force  in  the 
counties  of  England  and  Wales;"  and 
the  commissioners  having  taken  means  to 
ascertain  the  opinions  of  the  magistracy 
in  each  petty-sessional  division  in  the 
country,  it  was  found  that,  out  of  435 
divisions,  the  magistrates  in  123  of  them 
recommended  the  appointment  of  a  paid 
rural  police ;  in  13  divisions  they  recom- 
mended such  a  force,  with  a  proviso  that 
it  be  placed  under  their  exclusive  con- 
trol ;  m  77  divisions  the  appointment  of 
a  patrol  or  of  additional  constables  was 
recommended;  in  16,  the  better  remu- 
neration of  the  present  constables ;  in  37 
divisions  it  was  considered  that  further 
security  was  necessary ;  and  in  122  divi- 
sions an  opinion  was  given  that  no  alte- 


ration was  required.  The  evils  of  the 
present  inefficient  system  are  fully  de- 
scribed in  the  Keport  of  the  Onstabalary 
Commissioners  (No.  1G9,  Session  1839). 
Some  of  their  recommendations  involve 
questions  of  provincial  organization,  which 
render  it  very  difficult  to  bring  a  uniform 
system  of  police  administration  into  gene- 
ral operation.  In  a  bill  introduced  into 
the  House  of  Commons  in  1839,  an  at- 
tempt was  made  to  remove  some  of  these 
obstacles,  and  a  very  clear  and  detailed 
account  of  the  plan  was  printed  with  the 
bill  (No.  71,  Session  1839);  but  the 
measure  was  regarded  as  too  elaborate, 
and  introduced  so  many  innovations  as  to 
occasion  its  ultimate  rejection. 

The  following  is ,  a  brief  summary  of 
the  principal  reasons  which  induced  the 
Constabulary  Commissioners  to  recom- 
mend the  appointment  of  a  paid  police 
force  in  lieu  of  the  present  parish  con- 
stables:— The  want  of  organization  in 
any  existing  force  has  encouraged  crime, 
and  each  person  living  by  depredations 
costs  much  more  to  the  community  than 
a  paid  constable.  Besides  the  expenses 
of  judicial  establishments,  a  sum  exceed- 
ing 2,000,000/.  is  paid  annually  in  Eng- 
land for  the  repression  of  crime,  while 
the  means  for  the  attainment  of  this 
object  are  imperfect  and  inefficient  Even 
the  money  at  present  contributed  by  vo- 
luntary associations  for  self-protection 
would,  it  is  thought,  go  far  towaras  obtain- 
ing an  effective  combined  force ;  and 
there  would  be  also  the  saving  of  time 
to  several  thousand  persons  now  annually 
forced  into  almost  useless  service  as  con- 
stables, or  a  saving  of  money  which  is 
paid  for  substitutes.  The  extent  of  the 
force  required  is  estimated  at  rather  more 
than  8000  men,  and  the  annual  cost  at 
a  sum  below  4.')0,001*/.,  including  expenses 
of  management  and  other  charges :  the 
whole  cost  would  not  exceed  1^.  in  the 
pound  on  the  valuation  of  real  property  in 
England  and  Wales  in  1 81 5 ;  and  it  is  pro- 
posed that  one-fourth  of  the  annual  cost 
be  defrayed  out  of  the  consolidated  fund, 
and  the  other  three-fourths  out  of  the 
county  rate.  The  average  number  of 
commitments  in  England  is  upwards  of 
100,000  annually,  which  number,  it 
assumed,  represents  a  total   of  40 
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penoDS  living  wholly  by  depredation,  to 
which  most  be  added  those  who  live 
partially  by  such  means  and  escape  detec- 
tion, to  meet  which  active  body  a  trained 
force  of  8000  men  appears  to  be  a  mode- 
rate estimate.  The  commissioners  recom- 
mended that  a  disposable  force  of  300  or 
400  additional  men  be  kept  for  extra- 
ordinary services.  The  patronage  con- 
nected with  a  paid  constabulary  should 
be  vested  in  those  who  are  directiy  re- 
sponsible for  its  efficiency;  and  local 
supervision  and  control  might  be  made 
consistent  with  this  arrangement.  The 
success  of  such  a  force  would  of  course 
depend  to  a  great  extent  upon  its  being 
seconded  by  popular  feeling,  and,  contrary 
to  the  opinion  of  many  persons,  it  would 
be  less  likely  to  infrinse  upon  personal 
liberty  than  a  body  or  isolated  indivi- 
duals, for  an  acquaintance  with  legal  duties 
forms  part  of  the  training  of  a  combing 
force,  which  must  in  all  cases  have 
general  rules  for  its  conduct  and  govern- 
ment. Should  a  trained  constabulary  be 
established,  the  commissioners  recom- 
mended that  the  men  be  changed  from 
one  district  to  another  in  the  same  manner 
as  the  officers  of  the  Excise  establish- 
ment. 

The  government  has  not  thought  pro- 
per to  take  any  steps  for  the  general 
establishment  of  a  trained  constabulary 
force  in  England  and  Wales ;  but  in  1 839 
an  act  was  passed  (2  &  3  Vict.  c.  93) 
which  enabled  the  justices  in  quarter  ses- 
sions to  appoint  county  and  district  con- 
stables, and  thus  left  the  improvemtot  of 
the  police  to  their  discretion.  A  report 
must  be  previously  made  to  the  secretary 
of  state,  showing  tiie  necessity  of  appoint- 
ing additional  constables.  By  2  &  3  Vict 
no  more  than  one  constable  could  be  ap- 
pointed to  each  one  thousand  of  the  popu- 
lation; but  by  3  &  4  Vict  c  88,  this 
limitation  is  done  away  with.  The  ex- 
penses of  the  police  force  (rural  police) 
are  charged  upon  the  county  rate  in  the 
several  cuvisions  in  which  the  force  has 
been  appointed.  To  secure  unity  of  ac- 
tion and  general  uniformly,  the  secretary 
of  state  is  empowered  to  frame  rules  for 
the  regulation  of  the  force.  The  men 
employed  in  it  are  not  to  exercise  any 
other  employment,  nor  allowed  to  vote  at 


elections  for  a  memlier  of  parliameot. 
Under  the  provisions  of  these  acts  a  mral 
police  force  has  been  appointed  in  several 
counties.  The  act  3  &  4  Vict  c.  88,  con- 
tains provisions  for  the  consolidation  of 
the  borough  and  county  police  in  cases 
where  the  respective  authorities  desire  to 
enter  into  such  an  arrangement. 

In  addition  to  the  two  acts  above  men- 
tioned, there  are  other  statutes  which  en- 
able magistrates  to  obtain  any  additional 
police  force  which  may  be  requisite  to 
ensure  the  conservation  of  the  peace. 
[Constable.] 

The  Irish  constabulary  partakes  much 
more  of  a  military  character  than  the 
London  police  or  tiie  rural  police  of  the 
English  counties.  They  are  stationed  in 
barracks,  have  fire-arms,  and  are  removed 
from  one  part  of  the  country  to  another. 
In  1845  the  Irish  constabulary  consisted 
of  9193  persons,  under  the  command  of 
an  inspector-general,  who  has  a  salary  of 
1500r  a  year.  There  are  a  deputy  in- 
spector-general with  a  salary  of  1000^., 
and  a  second  deputy  with  a  salary  of  800/. 
There  are  2  provincial  inspectors,  18  pay- 
masters, 35  county  inspectors,  210  sub- 
inspectors  ;  260  head  constables,  1458  con- 
stables, 6368  sub-constables,  first  dass^ 
and  1039  of  the  second  class.  Connected 
with  the  police  system  there  are  60  stinen- 
diarv  magistrates,  with  salaries  of  from 
350f.  to  1000/.  a  year,  besides  certain 
allowances.  The  total  expense  of  the 
force  in  1845  was  451,577/.,  of  which 
sum  180,080/.  was  borne  by  counties, 
cities,  and  towns,  and  271,497/.  was 
charged  upon  the  Consolidated  Fund. 
The  prime  minister.  Sir  Robert  Peel, 
in  his  speech  on  the  general  policy  of  the 
country  on  27th  January,  1846,  proposed 
to  charge  the  whole  expense  of  uie  Irish 
Constabulary  Force  upon  the  public  in- 
come, parUy  with  a  view  to  the  relief  of 
landlords  and  partly  in  order  that  the 
executive  mav  have  a  more  complete 
control  over  the  force. 

POLICY  and  POLITY.  Policy  is 
senerallv  used  to  signify  the  line  of  con- 
duct which  the  rulers  of  a  nation  adopt 
on  particular  questions,  especially  with 
regud  to  foreign  countries,  and  according 
to  our  opinion  of  that  particular  line  of 
conduct  we  say  that  it  is  good  or  bad 
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policy.  Polity  has  a  more  extended 
sense,  being  synonymous  with  the  prin- 
ciples of  government,  and  this  is  the 
sense  of  the  Greek  *  politeia'  (iro\irc(a), 
from  which  it  is  derived.  Police,  in  an 
extended  sense,  is  that  branch  of  polity 
which  is  concerned  with  the  internal 
economy  of  the  state.  In  a  more  re- 
stricted sense  it  is  a  branch  of  preventive 
administration,  distinct  from  the  adminis- 
tration of  justice,  the  object  of  which, 
among  other  things,  is  the  punishment  of 
crimes  committed.     [Police.] 

POLICY.    [Insurance.] 

POLITICAL  ECONOMY.  The  word 
Economy  is  from  the  Greek  oecondmia 
{oUcopofiia),  **  house -management,"  or 
"  household  management,"  the  notion  of 
which  is  generally  understood.  It  does 
not  signify  in  the  original  language 
merely  "saving"  or  "  mrift,"  but  the 
judicious  and  profitable  management  of 
a  man's  property }  and  this  is  the  sense 
of  the  word  in  the  treatise  of  Xenophon 
entitled  Oeconomicos  (piKovoixtK6s), 

Political  Economy  or  Public  Economy 
should  mean  a  management  of  a  State 
analogous  to  the  management  of  a  private 
property.  But  this  is  not  the  sense  in 
which  the  term  is  used;  and  the  term 
itself  is  objectionable  by  reason  of  the 
false  analogy  which  it  suggests.  It  is 
however  true  that  many  governments 
have  acted  on  the  notion  that  the  su- 
preme power  should  direct  the  industry 
of  individuals,  and  in  some  degree  pro- 
Yide  for  their  wants ;  and  many  persons 
still  have  an  opinion  that  one  of  the  func- 
tions of  government  is  to  regulate  agri- 
culture, manufactures,  and  commerce; 
not  to  prescribe  exactly  to  every  man 
how  he  shall  employ  himself,  but  to  make 
regulations  which  shall  to  a  considerable 
extent  direct  the  industry  of  the  members 
of  the  State.  Adam  Smith  gave  to  his 
work  the  title  of  the  •  Wealth  of  Nations,' 
a  term  which  indicates  much  better  than 
the  term  Political  Economy  the  object  of 
his  investigations,  which  is,  "  to  explain 
in  what  has  consisted  the  revenue  of  the 
great  body  of  the  people,  or  what  has 
been  the  nature  of  those  funds  which  in 
different  ages  and  nations  have  supplied 
their  annual  consumption."  The  word 
Wealth   indicates   that   the   inquiry  is 


mainly  conversant  about  material  results, 
about  the  products  which  mail  by  his 
labour  proauoes  for  his  necessities  and 
his  pleasures.  The  word  Nations  implies 
that  the  object  of  the  inquiry  is  the  ag- 
gregate weaJth  which  any  political  society 
acquires;  but  this  investigation  Airther 
implies  an  examination  intp  the  condi- 
tions under  which  the  individual  mem- 
bers'of  a  state  labour  for  the  production 
of  a  nation's  wealth,  and  what  they  get 
for  their  labour ;  for  the  wealth  thus  ao* 
quired  is  not  the  wealth  of  a  nation  in 
the  sense  in  which  some  things  belong  to 
a  nation  or  to  the  public.  The  great 
mass  of  products  are  appropriated  by  in- 
dividuals in  accordance  with  the  rules 
of  property  or  ownership,  that  exist  in 
some  form  or  other  in  all  nations,  and 
the  terms  of  contract  between  capitalists 
and  labourers.  All  that  is  produced,  ex- 
cept that  part  which  the  State  produces  as 
a  State,  or  takes  for  the  purposes  of  the 
pneral  administration,  is  appropriated  by 
individuals,  and  is  either  saved  or  con- 
sumed. The  term  Political  Economy 
would  have  an  exact  meaning,  if  we  un- 
derstood it  to  express  that  economy  or 
mana^ment  which  the  State  as  a  State 
exercises  or  should  exercise  for  the  be- 
nefit of  all.  It  would  comprehend  all 
that  the  State  should  do  for  the  general 
interest,  and  which  individuals  or  asso- 
ciations of  individuals  cannot  do  as  well ; 
it  would  thus  in  a  sense  coincide  witii 
the  term  Government  Being  thus  de- 
fined, it  would  exclude  all  things  that  a 
State  as  a  State  should  not  do ;  and  thus 
the  inquiry  into  the  Wealth  of  Nations 
would  mean  an  inquiry  into  all  those 
conditions  under  which  wealth  is  pro- 
duced, distributed,  accumulated,  and  con- 
sumed or  used  by  all  the  individuals  who 
compose  any  given  political  community. 
But  though  the  subject  of  Government  is 
easily  separated  from  the  proper  subject 
of  Political  Economy,  everybody  per- 
ceives that  there  is  some  connection  be- 
tween the  two  things;  and  this  is  the 
foundation  of  some  of  the  false  notions 
that  have  prevented  Political  Economy 
from  attaining  the  form  of  an  exact  sci- 
ence. Everybody  perceives  that  a  Go- 
vernment can  do  much  towards  increasing 
or  diminishing  **  the  revenue  of  the  great 
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body  of  the  people ;"  but  everybody  does 
not  see  what  a  Government  should  do  or 
should  not  do  in  order  that  this  revenue 
may  be  the  greatest  and  most  beneficially 
distributed. 

Those  who  at  the  present  day  maintiun 
that  agriculture  should  be  protected,  or, 
expressing  the  prroposition  in  other  terms, 
say  that  native  industry  ought  to  be  pro* 
tected,  assume  that  a  Government  ought 
to  regulate  the  manner  in  which  a  nation 
shall  acquire  its  revenue.  To  be  con- 
sistent they  should  go  further :  a  Govern- 
ment should  regulate  the  mode  in  which 
the  revenue  shall  be  distributed,  accumu- 
lated, and  used.  In  &ct  Governments  by 
their  acts,  and  mainly  bv  the  weight  and 
kind  of  their  imposts,  do  this  in  some 
degree,  though  their  object  may  not  be  to 
do  this.  But  to  protect  native  industry  is 
to  regulate  purposely  and  designedly  part 
of  the  process  by  wMch  a  nation  produces 
the  sum  total  of  that  revenue  of  which  all 
persons,  landowners,  capitalists  and  la- 
bourers, get  some  portion.  This  protec- 
tion consists  in  excluding  many  articles 
of  foreign  produce,  or  laying  heavy  cus- 
toms' duties  on  them,  in  order  that  those 
who  produce  such  articles  at  home  may 
get  a  better  price  for  tliem.  Thus  he 
who  has  to  buy  the  articles  must  give 
more  for  them  than  he  would  if  there 
were  no  protection ;  and  precisely  to  the 
amount  of  this  higher  price  are  his  means 
directly  diminished  for  buying  anything 
else  that  he  wants  for  productive  use  or 
simple  enjoyment  The  indirect  conse- 
quences of  such  Government  regulations 
also  diminish  his  own  productive  powers. 

The  French  Economistes,  as  they  are 
termed,  of  whom  Quesnay  was  the  head, 
considered  agriculture  as  tlie  ouly  source 
of  wealth,  and  had  other  opinions  about 
agriculture  as  distinguished  from  manu- 
factures, which  are  not  well  founded; 
but  they  did  not  for  that  reason  maintain 
that  agriculture  should  have  any  exclu- 
sive protection:  on  the  contrary,  they 
maintained  that  all  taxes  should  fail  on 
land,  and  that  trade  in  com  should  be 
freed  from  the  restrictions  to  which  it 
was  then  subiected  between  one  province 
and  another  in  France. 

It  is  not  easy  to  make  an  exact  dassi- 
ficadon  of  the  subjects  which  writers  on 


Political  Economy  discuss.  The  matten 
which  they  do  discuss  may  be  generally 
enumerated  as  follows : — ^The  prodaction 
of  wealth  and  the  notion  of  wealth,  which 
comprehend  the  subjects  of  Aocomti- 
lation,  Capital,  Demand  and  Supply,  Di- 
vision of  Labour,  Machinery,  and  the  likei 
But  all  the  matter  of  Political  Economy 
is  so  connected,  that  every  great  division 
which  we  may  make  suggests  other  di- 
visions. The  Profits  of  Capital  and  the 
Wages  of  Labour,  the  Rent  of  Land,  and 
the  nature  of  the  Currencv,  are  all  in- 
volved in  the  notions  of  Accumulation, 
Capital,  and  so  forth.  No  treatise  has 
perhaps  yet  appeared  which  has  exhibited 
the  subject  of  Political  Economy  in  the 
best  form  of  which  it  is  susceptible. 

The  way  in  which  "  the  Revenue  of  the 
great  body  of  the  people"  is  distributed,  is 
an  inquiry  only  next  m  importance  to  the 
mode  in  which  it  is  produced ;  and  the 
mode  and  proportions  m  which  it  is  dis- 
tributed re-act  upon  future  production.  He 
who  receives  anything  out  of  the  "  Re- 
venue" is,  by  the  supposition,  a  person  who 
has  contributed  to  it,  either  as  a  land- 
owner, a  capitalist  or  a  labourer.  If  he  is 
neither  a  landowner,  a  capitalist  nor  a  la- 
bourer, he  is  supported  out  of  the  public 
revenue  either  by  alms,  or  by  pensions,  or 
by  the  bounty  of  parents  or  friends.  Omit- 
ting these  cases,  a  man's  title  to  a  part  of 
**  the  Revenue  of  the  great  body  of  the 
I>eople,"  if  it  is  an  honest  title,  is  either  the 
title  which  he  has  to  the  produce  of  land 
or  capital,  of  which  a  portion  has  ^been 
appropriated  to  him  in  conformity  to  the 
rules  which  establish  ownership,  or  it  is 
the  title  of  one  who  labours  for  hire  and  re- 
ceives his  pay  pursuant  to  the  terms  of  the 
contract.  The  owner  of  land  and  capital* 
if  he  does  not  employ  it  himself,  letsothen 
have  the  use  of  it  in  consideration  of  in- 
terest or  rent  or  some  fixed  payment 

The  use  which  a  people  shall  make  of 
their  revenue  is  the  last  great  division 
of  the  subject  The  analogy  here  be- 
tween Economy  in  its  proper  sense  and 
the  Econoo^  of  a  People  is  pretty  dose. 
Judicious  Kconom^  is  the  making  the 
best  use  of  one's  mcome;  and  the  best 
use  is  to  spend  it  on  things  of  necessity 
first,  on  things  which  gratify  the  taste 
and  the  understanding  next,  but  to  pot 
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by  something  as  a  reserre  against  con- 
tingendefi,  and  as  a  means  of  adding  still 
fuil^er  to  oar  enjoyments.  The  savings 
of  indlTidoals  constitute  the  savings  of 
the  Nation :  there  is  no  saving  by  the 
Nation  |a8  a  Nation ;  the  national  accu- 
mnlation  is  the  sum  total  of  individaal 
accamnlations.  The  savings  are  made 
nearly  altogether  without  concert  or  co- 
operation. Division  of  labour  and  com- 
bination of  labour,  which  are  in  realilr 
the  same  thing  when  properly  imderstood, 
effect  saving  in  production,  and  conse- 
quently they  effect  saving  in  consumption 
so  far  as  they  make  anything  cheaper; 
but  this  is  not  individual  saving ;  it  is  an 
addition  to  the  public  wealth,  by  which 
addition  all  individuals,  or  some  indivi- 
duals, ^t  more  for  their  money  than  they 
otherwise  would,  or  get  the  same  thing 
cheaper  than  they  otherwise  would.  The 
general  revenue  is  always  created  by  co- 
operation, in  which  each  man  receives  his 
doe  portion.  The  use  or  consumption  of 
any  man's  portion  of  **  the  revenue  of  the 
preat  body  of  the  people  "  and  the  degree 
in  which  each  man  co-operates  towards 
producing  this  revenue,  are  unconnected. 
Each  man  consumes,  in  the  true  and  literal 
flense  of  consumption,  by  himself  and  for 
himself— he  produces  together  with  others 
and  for  others  as  well  as  for  himself.  It  is 
true  that  he  who  consumes  merely  for  oon- 
somption's  sake  does  indirectly  affect  pro- 
duction ;  and  this  is  the  kind  of  consump- 
tion which  is  handled  least  completely  by 
political  economists,  though  it  is  in  fact 
the  chief  element  in  the  whole  science. 
Malthus,  in  his  '  Principles  of  Political 
Economy,'  has  hinted  at  this:  *'Adam 
Smith  has  stated  that  capitals  are  in- 
creased by  parsimony,  that  every  frugal 
man  is  a  public  benefactor  ('  Wealth  of 
Nations,'  b.  ii.  ch.  3),  and  that  the  in- 
crease of  wealth  depends  upon  the  balance 
of  produce  above  consumption  (b.  iv. 
ch.  5).  That  these  propositions  are  true 
to  a  great  extent  is  perfectly  unquestion- 
able. No  considerable  and  continued  in- 
crease of  wealth  could  possibly  take  place 
without  that  degree  of  frugality  which 
occasions  annually  the  conversion  of  some 
revenue  into  capital,  and  creates  a  balance 
of  produce  above  consumption ;  but  it  is 
quite  obvious  Uiat  they  are  not  true  to  an 


indefinite  extent,  and  that  the  principle 
of  saving,  pushed  to  excess,  would  destroy 
the  motive  to  production.  If  every  per- 
son was  satisfied  with  the  simplest  food, 
the  poorest  clothing,  and  the  meanest 
houses,  it  is  certain  that  no  other  sort  of 
food,  clothing,  and  lodging  would  be  in 
existence ;  and  as  there  would  be  no  ade> 
quate  motive  to  the  proprietors  of  land 
to  cultivate  well,  not  only  the  wealth 
derived  from  conveniences  and  luxuries 
would  be  quite  at  an  end,  but,  if  the 
same  division  of  land  continued,  the  pro- 
duction of  food  would  be  prematurely 
checked,  and  population  would  come  to  a 
stand  long  before  the  soil  had  been  well 
cultivated.  If  consumption  exceed  pro- 
duction, the  capital  of  the  country  must 
be  diminished,  and  its  wealth  must  be 
gradually  destroyed,  from  its  want  of 
power  to  produce ;  if  production  be  in  a 
great  excess  above  consumption,  the  mo- 
tive to  accumulate  and  produce  must 
cease  fh>m  a  want  of  will  to  consume. 
The  two  extremes  are  obvious;  and  it 
follows  that  there  must  be  some  interme- 
diate point,  though  the  resources  of  po- 
litical economy  may  not  be  able  to  ascei^ 
tain  it,  whereby,  taking  into  consideration 
both  the  power  to  produce  and  the  will 
to  consume,  the  encouragement  to  the  in- 
crease of  wealth  \a  the  greatest.  The 
division  of  landed  property  presents  an- 
other obvious  instance  of  the  same  kind. 
No  person  has  ever  for  a  moment  doubted 
that  the  division  of  such  immense  tracts 
of  land  as  were  formerly  in  possession  of 
the  great  feudal  proprietors  must  be  fa- 
vourable to  industry  and  production.  It 
is  equally  difficult  to  doubt  that  a  divi- 
sion of  landed  property  may  be  carried 
to  such  an  extent  as  to  destroy  all  the 
benefits  to  be  derived  from  the  accumu- 
lation of  capital  and  the  division  of  la- 
bour, and  to  occasion  the  most  extended 
poverty.  There  is  here  then  a  point,  as 
well  as  in  the  other  instance,  though  we 
may  not  know  how  to  place  it,  where  the 
division  of  property  is  best  suited  to  the 
actual  circumstances  of  the  society,  and 
calculated  to  give  the  best  stimulus  to 
production  and  to  the  increase  of  wealUi 
and  population."  (Malthus,  Introduc- 
tion.) 
It  is  only  by  a  dgse  analysis  of  it 
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matter  which  all  economical  writers 
agree  in  considering  as  belonging  to 
Political  Economy,  tlmt  we  arrive  at  the 
more  exact  notion  of  the  objects  and 
limits  of  the  science,  or  at  snch  objects 
and  limits  as  may  be  comprehended 
within  a  science.  The  head  which  is 
the  last  in  the  list,  Consumption,  may  be 
either  Consumption  for  the  purpose  of 
firther  production,  or  Consumption  for 
the  sole  purpose  of  enjoyment  This  Con- 
sumption for  the  purpose  of  enjoyment  is 
a  kind  of  consumption  which  some  econo- 
mical writers  have  scarcely  thought  of, 
though  all  the  rest  of  the  world  are 
thinking  of  it  and  labouring  for  it.  This 
Consumption  for  enjoyment  may  to  some 
extent  and  in  some  cases  coincide  with  or 
contribute  to  further  production;  but  as 
suchf  as  Consumption  ror  enjoyment's  pur- 
pose, it  must  not  be  confounded  with  any 
other  kind  of  consumption.  The  true 
basis  of  all  those  investigations  which  are 
included  under  the  name  of  Political  Eco- 
nomy is  this :  That  man  desires  to  enjoy, 
and  that  he  will  labour  in  order  to  enjoy. 
The  nature  of  his  enjoyments  will  vary 
with  the  various  states  of  society  in  which 
he  lives,  with  his  moral,  social,  and  intel- 
lectual character.  As  he  labours  in  order 
to  enjoy,  and  as  one  man  gives  his  labour 
in  exchange  for  another  man's  labour,  it 
follows  that  the  exchargeable  value  of 
every  man's  labour  will  ultimately  depend 
on  the  opinion  of  him  who  wishes  to  have 
the  fruits  of  such  labour. 
;''It  therefore  concerns  all  who  labour 
that  they  understand  on  what  the  value  of 
their  labour  depends.  It  is  not  the  value 
of  a  man's  labour  to  himself  which  we 
have  to  consider  here,  but  the  value  of  it 
to  others.  A  man  may  value  his  own 
labour  as  he  pleases,  but  if  he  wishes  to 
exchange  it,  he  will  find  that  it  is  other 
persons  who  then  determine  its  value :  the 
real  value  is  what  he  can  get  for  it  This 
&ct  is  well  known  to  all  who  produce 
anything  to  sell,  or  offer  their  labour  for 
hire.*  The  value  of  anything  to  him 
who  has  not  the  thing,  but  wishes  to  have 
it,  is  not  measured  by  the  opinion  of  him 
who  has  it  to  sell.  The  price  of  purchase 
is  a  result  which  is  compounded  of  the 
wants  of  the  buyers  and  the  quantity  or 
supply  of  the  thing  which  they  desire  to 


have.  There  is  no  formula  which  can 
accurately  express  the  numerical  value  of 
this  result ;  nor  would  a  numerical  result 
be  invariable.  It  depends  on  the  supply  of 
the  things  which  purchasers  desire,  and 
also  on  their  necessary  wants,  taste,  and 
caprice.  The  wants  of  the  buyers,  their 
real  efficient  demands,  implv  ability  or 
means  to  buy  with ;  and  this  is  a  varying 
element  Thus  there  are  two  varying 
elements  of  selling  pricey  the  demand 
and  the  supply.  Prices  vary  least  in 
those  things  which  are  the  primary 
necessaries,  when  trade  is  free  from 
all  restrictions;  or  they  are  at  least 
not  subject  to  the  same  variations  of 
taste  and  caprice.  One  of  the  varying 
causes  of  price,  opinion,  is  here  pretty 
nearly  constant;  and  the  risk  of  variation 
is  mainly  in  the  supply,  which  depends  on 
seasons  and  other  accidents.  When  the 
value  of  a  thing  depends  on  an  opinion 
that  is  liable  to  change,  the  supply  will  be 
less  certain  on  account  of  the  uncertainty 
of  opinion.  No  man  can  say  with  cer> 
tainty  what  will  be  the  value  of  anything 
at  a  future  time ;  but  long  experience  has 
taught  men  the  probable  limits  within 
which  the  selling  prices  of  most  articles 
of  common  use  will  vary,  and  a  knowledge 
of  these  limits  enables  them  to  determine 
whether  they  can  undertake  to  furnish 
the  market  with  any  given  article  so  as  to 
have  a  reasonable  security  for  a  profit 
Profit  is  the  condition  without  which 
things  will  not  continue  to  be  produced 
for  sale.  The  cost  that  is  expended 
upon  a  thing  does  not  determine  its 
value,  by  which  is  meant  its  selling  price, 
but  the  selling  price  determines  whether 
the  thing  will  continue  to  be  produced. 
In  the  case  of  many  new  articles,  the 
production  of  them  is  a  pure  risk,  and 
dear-bought  experience  alone  in  many 
cases  teaches  a  man  that  he  has  laboured 
much  to  no  purpose — that  he  has  some- 
thing  to  sell,  which  nobody  wishes  to  bny. 
Articles  of  ordinary  consumption  are 
regulary  produced,  because  the  efficient 
demand  combined  with  the  quantity  in 
the  market  secures  a  remunerating  price 
If  other  articles  take  the  place  of  thoee 
which  have  been  in  ordinary  use,  the  old 
articles  cease  to  be  made.  If  the  same 
articles,  owing  to  improved  processes,  are 
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produced  at  less  cost,  the  selling  price  is 
diminished,  not  hecanse  the  labour  be- 
stowed on  them  is  less,  but  because  the 
supply  of  such  articles  is  more  abundant 
whenever  there  is  free  competition.  That 
the  labour  expended  on  an  article  does  not 
determine  its  exchangeable  value  is  clear 
from  the  case  supposed,  for  if  there  was 
no  competition  among  producers,  the  pur- 
chasers would  not  get  the  thing  a  bit  the 
cheaper,  simply  because  it  could  be  pro- 
duced at  less  cost  The  producer  might 
be  wise  enough  to  lower  the  price,  in  order 
to  get  an  increased  sale,  and  an  increased 
total  profit;  but  in  &ct,  the  increased 
amount  of  production  is  that  which  lowers 
the  price,  and  not  the  will  of  the  seller.  If 
he  increases  his  production,  he  must  sell 
or  he  will  lose  by  his  increased  produc- 
tion, and  he  cannot  prevent  the  price 
from  idling,  unless  the  demand  increases 
quicker  than  his  production. 

The  price  of  all  labour,  Wages  or  Hire, 
is  also  determined  by  the  opinion  of  those 
who  want  it  and  have  the  means  of  paving 
for  it,  and  the  amount  of  the  kind  of  labour 
that  is  in  the  market  The  price  is  some- 
times as  low  as  nothing,  which  means  that 
the  thing  is  not  wanted.  This  is  true  of 
all  kinds  of  labour  from  the  labour  of  him 
who  sweeps  the  streets  to  the  labour  of  him 
who  produces  the  finest  work  of  art  or  the 
noblest  effort  of  intellectual  power. 

The  notions  that  the  value  of  every 
article  produced  by  labour  is  determined 
by  the  cost  of  production,  and  that  the 
price  of  labour  is  determined  by  the 
wants  of  the  labourer  or  the  prices  of 
other  things,  are  fruitfiil  sources  of  misery. 
Every  man  can  cite  instances  in  which 
these  doctrines  are  palpably  false,  and  no 
man  can  cite  many  instances  in  which  they 
are  really  true,  though  at  first  ught  they 
may  appear  to  be  so.    [Price.] 

If  we  would  investigate  the  econo- 
mical condition  of  a  country  as  to  the 
production  of  wealth,  its  distribution, 
and  its  consumption,  we  must  ascertain 
its  population,  the  various  kinds  of  em- 
ployments, the  amount  of  articles  pro- 
duced, the  wages  of  the  labourer,  the 
profits  of  the  capitalist,  rate  of  interest, 
rent  of  lands  and  houses,  and  the  various 
articles  consumed,  both  articles  the  pro- 
duce of  the  country  and  articles  imported, 
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of  which  the  articles  exported  are  the 
equivalents.  We  must  ascertain  the  rate 
at  which  population  increases  in  a  given 
period,  the  rate  at  which  permanent  im- 
provements, such  as  roads,  houses,  docks, 
and  the  like,  increase,  and  all  improve- 
ments of  a  permanent  character.  In  such 
an  investigation  the  economist  may  pro- 
ceed on  the  supposition  that  man  is  acting 
free  from  all  restraint,  except  the  restraint 
which  compels  every  man  to  respect  his 
neighbour's  property  and  person;  that 
every  man  is  lalx>unng  just  as  he  pleases 
without  constraint  or  direction,  and  that 
every  man  is  enjoying  what  he  produces 
or  what  he  gets  in  exchange  for  his  own 
production,  with  no  other  restraint  than 
the  law  imposes  for  the  protection  of 
»other  men's  property  and  persons.  But 
such  a  state  of  things  does  not  exist,  aud 
perhaps  never  did ;  and  when  the  econo- 
mist has  investigated  the  actual  state  of  a 
nation's  wealth  and  its  consumption,  he 
will;  have  to  ascertain  how  and  to  what 
extent  men  are  limited  in  their  industry  by 
positive  law,  by  positive  morality,  and  \iy 
anything  else.  It  is  his  business  to  detect 
those  artificial  restraints  which  interfere 
with  a  man's  industry  and  consequently 
with  his  enjovment  In  his  inquiries  he 
must  never  rorget  that  consumption  for 
consumption's  ^e  is  the  end  of  all  our 
labour;  not  such  a  consumption  as  shall 
destroy  wealth,  but  such  a  consumption 
as  is  consistent  with  permanent  and  in- 
creased means  of  enjoyment,  both  for  the 
actual  generation  and  for  an  increased 
number  in  the  succeeding  generation. 
He  therefore  recognises  saving,  accumu- 
lation, and  productive  consumption  as 
necessary  means  towards  the  end  of  in- 
creased enioyment  But  he  acknowle<lges 
no  real  enjoyment,  he  does  not  admit  that 
there  is  happiness,  and  he  denies  the  pos- 
sibility of  improvement  of  the  social  con- 
dition of  a  people,  unless  the  necessaries 
of  life,  such  as  the  country  and  climate 
require,  are  possessed  bv  all — food,  rai- 
ment, and  lodging.  When  these  things 
can  be  had,  and  not  before,  a  man  has 
leisure  and  inclination  to  supply  other 
wants  that  lie  dormant  while  ne  is  liun- 
gry,  naked,  and  without  shelter  aguinst 
tiie  weather. 
It  will  be  discovered  that  ther^  are 
2  M 
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pecnliar  circanutanoes  in  most  oountries 
that  affect  the  happiness  of  the  people  in 
different  ways.  It  is  the  business  of  the 
economist  to  investigate  these  circum- 
stances and  to  ascertain  them,  whether 
the  circumstances  may  be  the  peculiar 
form  of  the  goremment,  the  habits  of  the 
people,  their  ignorance,  or  any  other 
cause.  His  problem  is  to  trace  to  their 
causes  all  those  conditions  which  interfere 
with  the  enjoyment  of  the  necessaries  of 
life,  without  a  supply  of  which  no  man 
can  be  happy.  Whatever  he  can  prove 
to  interfere  with  such  a  supply,  to  dimi- 
nish such  a  supply,  to  make  it  less  than 
it  otherwise  would  be,  is  within  the  pro- 
vince of  his  investigation ;  whether  it  is 
arbitrary  power  in  a  monarch,  ignorance 
in  a  constitutional  government,  heavy 
taxation,  restrictions  upon  the  ftee  exer- 
cise of  industry,  or  anything  else,  by 
whatever  name  it  is  called,  that  interferes 
with  a  man's  industry,  and  conse<^uently 
with  his  enjoyment.  If  he  cames  his 
inquiries  beyond  those  necessities  of  life 
which  all  men  want  before  they  ask  for 
anything  else,  he  will  find  ample  employ- 
ment in  investigating  the  causes  which 
interfere  with  or  limit  the  class  of  se- 
condary enjoyments,  those  which  a  man 
craves  for  when  he  has  satisfied  the  first 
He  will  discover  that  the  same  kind  of 
restraint  or  interference  often  limits  the 
secondary  enjoyments,  and  that  their  being 
limited  operates  upon  the  primary  wants, 
and  so  limits  the  means  of  gratifying 
them  also.  He  will  thus  approach  the 
solution  of  a  great  question,  and  endea- 
vour to  determine  whether  tiie  sovereign 
power  should  interfere  with  industry  m 
any  way,  except  to  raise  money  by  tax- 
ation for  the  necessary  expenses  of  the 
administration ;  and  he  will  endeavour  to 
determine  how  the  required  amount  of 
money  may  be  raised  so  as  to  curtail  each 
man's  enjoyments  in  the  least  possible 


If  the  question  of  freedom  from  all 
restraint  on  industry,  except  such  re- 
straints as  have  been  alluded  to,  is  de- 
termined in  favour  of  freedom,  there  will 
still  be  plenty  for  the  economist  to  do. 
The  greatest  ^nemy  to  man  is  his  own 
ignorance.  The  mode  in  which  men 
shall  so  organize  their  labour  that  each 


shall  get  more  out  of  the  common  stock 
by  such  organization  than  by  any  other 
mode,  is  the  great  question  that  concerns 
us  all.  Knowledge  must  guide  our  in- 
dustry, or  it  TB2LJ  be  fhiitless,  even  though 
it  has  perfect  liberty  of  action.  Eaijoy- 
ment  is  the  end  to  which  knowl«ige 
alone  can  lead  us.  Enjoymei^t  implies 
the  sufficient  and  reasonable  satis&ctioa 
of  the  appetites,  which  must  precede  the 
enjoyment  of  the  imagination  and  the 
intellectual  faculties;  the  hannonions 
combination  of  the  two  enjoyments  makes 
Happiness. 

The  field  for  the  Political  Economist  is 
as  'extensive  as  Society  itself;  but  his 
labour  has  certain  limits.  He  may  often 
determine  when  legislation  is  nnwise,  or 
when  it  is  wanted :  but  he  does  not  con- 
cern himself  about  the  making  of  the 
law.  He  is  satisfied  if  a  bad  law  is  re- 
pealed, or  if,  when  useful,  it  is  so  framed 
as  to  accomplish  the  object  Nor  does 
he  concern  himself  about  forms  of  Polity, 
or  systems  of  religion  or  morals,  or 
philosophy  as  such.  But  he  does  in- 
vestigate the  m^Kle  in  which  they  operate 
upon  industry  directly  or  indirectly,  and 
mainly  their  mode  of  operation  on  the 
primary  wants,  those  wants  which  all 
men  seek  to  satisfy,  and  which  all  most 
in  some  decree  satisfy,  or  they  must  cease 
to  live.  The  great  test,  the  unerring  test, 
of  the  condition  of  a  nation,  is  the  con- 
dition of  those  who  labour  for  their  daily 
bread.  If  these  have  suffident,  it  is  a 
certain  deduction  that  others  have  more 
than  sufficient,  and  that  there  may  be 
improvement  in  the  social  and  moral 
condition  of  all  classes.  But  ipiorance 
may  prevent  improvement  It  will,  there- 
fore, be  the  province  of  the  economist 
to  show  how,  when  the  primary  wants 
of  a  people  are  satisfied,  they  may  secure, 
so  far  as  it  can  be  secured,  so  happy  a  con- 
dition, and  also  to  show  by  what  combma- 
tions  the  gratification  of  the  secondary 
wants  mav  be  secured  with  the  least 
trouble  and  expense.  The  fundamental 
principles  of  the  economist  are  indeed, 
as  it  has  been  often  remarked,  very  few ; 
and  it  is  equally  true  that  very  little  can 
be  deduced  from  them.  They  must  be 
constantly  applied,  in  the  way  of  test  and 
correction,  and  the  matter  to  which  they 
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must  be  applied  is  the  experienoe  of  man. 
A  wise  man  neither  rejects  nor  over- 
▼alaes  the  axioms  of  his  science ;  but 
when  his  subject  is  **  immersed  in  mat- 
ters,'* to  use  an  expression  of  Bacon,  he 
knows  better  than  to  expect  a  few 
axioms,  even  if  absolutely  true,  to  solve 
problems  to  the  whole  or  parts  of  which 
they  will  often  not  apply. 

The  Literature  of  Political  Economy  is 
very  copious.  Much  that  has  been  written 
is  of  little  value  for  practice,  but  curious 
and  useful  as  a  history  of  opinion.  An 
outline  of  this  rart  of  the  subject  is  given 
in  the '  Penny  CyclopsBdia,'  under  tiie  title 
••Political  Economy;"  and  in  1845  Mr. 
M*Culloch  published  a  useful  work  en- 
titled *The  Literature  of  Political  Eco- 
nomy.' It  is  a  classified  catalogue  of  the 
prindpal  works  in  the  different  depart- 
ments of  Political  Economy,  and  is 
interspersed  with  historical,  critical,  and 
biographical  notices. 

A  rew  years  ago  a  Professorship  of 
Political  EcouOTny  was  founded  in  the 
University  of  Oxford,  by  Mr,  Dmmmond. 
Archbishop  Whatel^  has  founded  a  simi- 
lar professorship  m  the  University  of 
Dublin.  There  are  unendowed  professor- 
shins  in  the  UniversiW  of  Cunbridge, 
ana  in  University  College  and  King's 
College,  London ;  but  that  of  University 
College,  London,  has  not  been  filled  for 
several  years. 

POLYGAMY  is  the  name  of  the 
custom  according  to  which  a  man  may 
have  more  than  one  lawful  wife  at  a 
time,  which  custom  prevails  in  several 
countries.  Poly^my  has  existed  in 
Asia  fhnn  time  immemorial,  and  Mo- 
hammedanism adopted  and  confirmed 
the  costooL  Montesquieu  pretends  that 
polygamy  in  the  East  is  the  consequence 
of  the  greater  number  of  female  births 
in  that  country ;  but  this  surmise  is  by 
no  means  proved.  Another  and  a  more 
plausible  reason  may  be  found  in  the 
premature  old  age  of  the  female  sex  in 
some  countries.  Niebuhr,  in  his  ♦  Travels 
in  Arabia,'  gives  a  curious  conversation 
which  he  had  with  an  Arab  on  the  subject 
of  polypmy .  ( ReisebeMchreilmn^,  ii.  2 53.) 

Neither  Greek  nor  Roman  usage  al- 
lowed a  man  to  have  more  than  one 
wife  at  a  time.     But  divorce  became  so 


common  among  the  Romans,  that  the 
frequent  change  of  wife  became  almost 
a  practical  polygamy.  However,  this 
practice  of  divorce  was  probably  con- 
fined to  the  rich  and  luxurious,  who, 
when  they  have  no  regular  occupation, 
are  generally  the  most  licentious  mem- 
bers of  society.  The  barbarous  nations, 
on  the  contrary,  that  is  to  say,  those  who 
were  not  Greeks  or  Romans,  practised 
polygamy,  with  the  exception  of  the 
Germans,  ''who  alone,"  says  Tacitus, 
"  among  all  the  barbarians,  are  content 
with  a  single  wife."    (  German.,  1 7.) 

In  the  scriptures  we  find  instances  of 
polygamy  recorded  before  the  flood. 
(^Genesis,  iv.  19.)  It  was  common  in  the 
patriarchal  times,  and  we  have  the  in- 
stance of  Jacob  marrying  two  sisters. 
By  the  law  of  Moses  it  appears  to  have 
been  tolerated.  {^Exodus,  xxL  9,  10,  and 
Deuteronomy,  xxL  15.)  But  in  the  time 
of  our  Saviour,  no  indication  appears  of 
its  being  common  among  the  Jews. 
Divorce,  however,  was  frequent,  and  our 
Saviour  (^Matthew,  xix.  9)  reprobates  the 
custom.  St  Paul  speaks  always  of  mar- 
riage in  terms  implying  the  union  of  one 
man  with  one  woman.  In  Christian 
countries,  polygamy  has  been  long  since 
universally  fbrbidden,  both  by  the  church 
and  by  the  civil  law,  under  severe  penal- 
ties, which  in  some  countries  amounted 
to  death.  In  England,  it  is  a  punishable 
offence.    [Bioamt.] 

The  Koran  allows  a  man  to  have  four 
legitimate  wives ;  but  it  is  only  the  ridi 
who  avail  themselves  of  this  permission. 
The  Arabs  are  generally  content  with 
one  wife. 

Polygamy  can  never  prevail  much  in 
anv  country  where  slavery  does  not 
exist  in  some  form,  even  if  the  practice 
is  permitted.  The  expense  of  two  or 
more  wives  is  a  sufiident  check  on  the 
practice.  It  is  only  the  rich  who  can 
indulge  in  this  way.  A  poor  man  in 
any  country  will  find  one  wife  and  one 
set  of  children  quite  enough  for  him. 
If  in  England,  for  instance,  it  was  per- 
mitted for  a  man  to  have  several  wives 
at  once,  all  of  whom  should  be  in  the 
legal  condition  of  a  wife,  the  expense  alone 
would  prevent  any  prudent  man  from 
availing  himself  of  the  legal  permissic 
2h2 
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if  there  were  no  other  objection.  When 
the  wife  is  a  kind  of  slave  to  her  husband 
and  assists  to  support  him  by  her  labour, 
a  plurality  of  wives  is  merely  an  in- 
creasing of  a  man's  slaves  with  the  in- 
creased power  of  sexual  intercourse  at 
the  same  time.  That  such  a  mode  of 
life  must  be  a  brutalized  and  a  half 
savage  state,  is  obvious  enough ;  and  it 
is  not  consistent  with  any  improvement 
in  the  condition  of  women ;  and  on  the 
improved  condition  of  women  mainly 
depends  the  improveable  condition  of 
society.  If  in  any  country  polygamy 
were  carried  to  a  great  extent  among  the 
rich,  the  consequence  would  be  that  tlie 
poor  must  go  without  wives,  unless  the 
demands  of  the  rich  were  supplied  bj 
importation  of  female  slaves,  which  is 
the  case  in  some  countries. 

That  union  which  exists  in  the  co- 
habitation of  a  man  with  one  woman 
makes  a  family  quite  a  different  thing 
from  a  family  which  is  founded  on  the 
cohabitation  of  a  man  with  more  than 
one  woman.  Traced  out  to  all  their  con- 
sequences, the  two  practices  produce 
distinct  social  systems,  which,  in  nearly 
every  respect,  are  right  opposed  to  one  ano- 
ther. The  advantage  is  on  the  side  of  mo- 
nogamy, though  the  nations  which  main- 
tain polygamy  might  easily  discover  some 
weak  points  in  the  monogamist  practice. 

POOR.  [Poor  Laws  and  Pau- 
perism.] 

POOR  LAWS  AND  PAUPERISM. 
A  pauper  in  England  is  a  person  who, 
unable  to  support  himself,  receives  money 
or  money's  worth  from  the  contributions  of 
those  who  are  by  law  compelled  to  main- 
tain him  wholly  or  in  part  There  are 
many  poor  persons  who  are  not  paupers. 
He  who  gets  his  living  by  his  labour, 
but  receives  no  legal  relief,  is  not  a  pau- 
per. He  who  will  not  or  does  not  work, 
but  gets  his  living  by  begging,  is  a  men- 
dicant Those  who  are  supported  wholly 
or  in  part  by  the  voluntary  gifts  of  cha- 
ritable persons  are  not  paupers. 

The  causes  of  pauperism  are  numerous, 
and  it  would  be  eqmvalent  to  an  attempt 
to  explain  most  of  the  phenomena  of 
modern  society,  if  we  should  aflect  to 
assign  all  its  possible  or  even  all  its  actual 
causes  in  any  given  country.  Some  of  the 


causes  however  are  clearly  traceable  to 
positive  law.  Every  history  of  positive 
legislation  in  this  and  other  conntries 
shows  that  those  who  have  had  the  power 
to  make  laws  have  not  only  ignorantly 
and  unintentionally  injured  society  by 
not  perceiving  the  tendency  of  their  own 
enactments,  but  have  often  purposely  and 
designedly  attempted  to  accomplish'^  ob- 
jects which  they  believed  to  be  beneficial 
to  society,  but  which  an  enlarged  ex- 
perience and  a  sound  philosophy  have 
proved  to  be  detrimental  to  the  general 
interest  When  the  object  has  been  a 
good  one,  a  legislator  has  often  fiiiled  in 
accomplishing  it,  owing  to  ignorance  of 
the  proper  means.  In  England  legal 
interference  with  the  condition  of  the 
poor  has  in  some  degree  been  exercised 
for  nearly  500  years.  In  no  country 
have  greater  efforts  been  made  to  regulate 
their  condition,  nor  greater  mistakes  com- 
mitted in  this  branch  of  government 

The  great  object  of  the  earlier  efforts 
in  pauper  legislation  was  the  restraint  of 
vagrancy.  The  12th  Richard  II.  c  7 
(1388)  prohibits  any  labourer  from 
quitting  his  dwelling-place  without  a 
testimonial  from  a  justice  of  the  peace, 
showing  reasonable  cause  for  his  going, 
and  wiUiout  such  a  testimonial  any  such 
wanderer  might  be  apprehended  and  put 
in  the  stocks.  Impotent  persons  were  to 
remain  in  the  towns  where  they  were 
dwelling  at  the  passing  of  the  act,  pro- 
vided me  inhabitants  would  support 
them ;  otherwise  they  were  to  go  to  the 
places  of  their  birth,  to  be  there  supported. 
By  acts  passed  in  the  1 1  and  19  of  Henry 
VJI.  (1495  and  1504)  impotent  beggars 
were  required  to  go  to  the  hundred  where 
they  had  last  dwelt  for  three  years,  or 
where  they  were  bornj  and  were  forbid- 
den to  beg  elsewere.  By  the  act  22 
Henry  VIII.  c.  12  (1531),  justices  were 
directed  to  assign  to  impotent  poor  per- 
sons a  district  within  which  they  might 
beg,  and  beyond  which  they  were  for- 
bidden to  beg,  under  pain  of  being  im- 
prisoned and  kept  in  tne  stocks  on  bread 
and  water.  Able-bodied  beggars  were 
to  be  whipped  and  forced  to  return  to 
their  place  of  birth,  or  where  they  had 
last  lived  for  three  years. 

These  acts  appear  to  have  had  no  per- 
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manent  effect   in  repressing  vagrancy. 
An  act  passed  in  1536  (27  Henry  VIII. 
c   25)  is  the  first  by  which  voluntary 
chari^  was  converted  into  compulsory 
pajmient.    It  enacts  that  the  head  officers 
of  every  pigrish  to  which  the  impotent  or 
able-bcNdied  poor  may  resort  under  the 
provisions  of  the  act  of  1531,  shall  receive 
and  ke^  them,  so  that  none  shall  be 
compelled   to   beg   openly.    The    able- 
bodied  were  to  be  kept  to  constant  labour, 
and  every  parish  making  de&uit  was  to 
forfeit  twenty  shillings  a  month.    The 
money  required  for  the  support  of  the 
poor  was  to  be  collected  partly  by  the 
head  officers  of  corporate  towns  and  the 
churchwardens  of  parishes,  and  partly 
was  to  be  derived  from  collections  m  the 
churches  and  on  various  occasions  where 
the  clergy  had  opportunities  for  exhort- 
ing the  people  to  charity.    Alms^ving 
beyond  the  town  or  parish  was  prohibited, 
on  forfeiture  of  ten  times  the  amount 
given.    A  "sturdy  beggar"  was  to  be 
whipped  the  first  time  he  was  detected 
in  begging ;  to  have  his  right  ear  cropped 
for  the  second  offence ;  and  if  again  guilty 
of  begging,  was  to  be  indicted  "  for  wan- 
dering, loitering,  and  idleness,"  and  if 
convicted  was  *<to  suffer  execution  of 
death  as  a  felon  and  an  enemy  of  the 
commonwealth/'    The  severity  of  this 
act  prevented  its  execution,  and  it  was 
repealed  by  1  Edward  VL  c  3  (1547). 
Under  this  statute  every  able-bodied  per- 
son who  should  not  apply  himself  to 
some  honest  labour,  or  offer  to  serve  for 
even  meat  and  drink,  was  to  be  taken 
for  a  vagabond,  branded  on  the  shoulder, 
and  adjudged  a  slave  for  two  years  to  any 
one  who  uiould  demand  him,  to  be  fed 
on  bread  and  water  and  refuse  meat,  and 
made  to  work  by  being  beaten,  chained, 
or  otherwise  treated.    If  he  ran  away 
during  the    two   years,  he  was  to  be 
branded  on  the  cheek,  and  adjudged  a 
slave  for  life,  and  if  he  ran  away  again, 
he  was  to  suffer  death  as  a  felon.    If  not 
demanded  as  a  slave,  he  was  to  be  kept 
to  hard  labour  on  the  highways  in  chains. 
The  impotent  poor  were  to  be  passed  to 
their  place  of  birth  or  settlement,  from 
the  hands  of  one  parish  constable  to  those 
of  another.    The  statute  was  repealed 
three  years  after,  and  that  of  1531  was 


revived.  In  1551  an  act  was  passed 
which  directed  that  a  book  should  be 
kept  in  every  parish,  containing  the  names 
of  the  householders  and  of  the  impotent 
poor ;  that  collectors  of  alms  should  be 
appointed  who  should  "  gently  ask  every 
man  and  woman  what  tioey  of  their  cha- 
rity will  give  weekly  to  the  relief  of  the 
poor."  If  any  one  able  to  give  should 
refuse  or  discourage  others  from  giving, 
the  ministers  and  churchwardens  were 
to  exhort  him,  and,  failing  of  success, 
the  bishop  was  to  admonish  him  on  the 
subject  This  act,  and  another  made  to 
enforce  it,  which  was  passed  in  1555, 
were  whoUy  ineffectual,  and  in  1563  it 
was  re-enacted  (5  Eliz.  c.  3),  with  the 
addition  that  any  person  able  to  con- 
tribute and  refusing  should  be  cited  by 
the  bishop  to  appear  at  the  next  sessions 
before  the  justices,  where,  if  he  would 
not  be  persuaded  to  give,  the  justices 
were  to  tax  him  according  to  their  dis- 
cretion, and  on  his  refusal  he  was  to  be 
committed  to  gaol  until  the  sum  taxed 
should  be  paid,  with  all  arrears. 

The  next  statute  on  the  subject,  which 
was  passed  in  1572  (14  Eliz.  c.  5),  shows 
how  ineffectual  the  former  statutes  had 
been.  It  enacted  that  all  rogues,  vaga- 
bonds, and  sturdy  beggars,  including  in 
this  description  **  all  persons  whole  and 
mighty  in  body,  able  to  labour,  not  having 
land  or  master,  nor  using  any  lawful 
merchandise,  craft,  or  mystery,  and  all 
common  labourers,  able  in  body,  loiter- 
ing and  refusing  to  work  for  such  rea- 
sonable wage  as  is  commonly  given," 
should  "  for  the  first  offence  be  grievously 
whipped,  and  burned  through  the  gristle 
of  the  right  ear  with  a  hot  iron  of  the 
compass  of  an  inch  about ;"  for  the  second, 
should  be  deemed  felons;  and  for  the 
third,  should  suffer  death  as  felons, 
without  benefit  of  clergy.  For  the  relief 
and  susteutation  of  the  aged  and  impotent 
poor,  the  justices  of  the  peace  within  their 
several  districts  were  **  by  their  good  dis- 
cretion" to  tax  and  assess  all  the  inha- 
bitants dwelling  therein.  Any  one  re- 
fusing to  contribute  was  to  be  imprisoned 
until  he  should  comply  with  the  assess- 
ment. By  the  statutes  39  of  Elizabeth,  c. 
3  and  4  (1598),  every  able-bocUed  person 
refusing  to  work  for  the  ordinary  waf 
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was  to  be  '*  openly  whipped  until  his 
tody  be  bloody,  and  forthwith  sent,  from 
parish  to  parish,  the  most  strait  way  to 
the  parish  where  he  was  bom,  there  to 
put  himself  to  labour  as  a  true  subject 
ought  to  do/* 

The  next  act  on  this  subject,  the  43 
Elizabeth,  c.  2,  has  been  in  operation 
from  the  time  of  its  enactment,  in  1601, 
to  the  present  day.    A  change  in  the 
mode    of  administration  was    however 
effected  by  the  Poor  Law  Amendment 
Act  (4  &  5  Wm.  IV.  c.  76),  which  was 
passed  in  1834.    During  that  long  period 
many  abuses  crept  into  me  administration 
of  the  laws  relating  to  the  poor,  so  that 
in  practice  their  operation  impaired  the 
character  of  the  most  numerous  class,  and 
was  injurious  to  the  whole  country.    In 
its  original  provisions  the  act  of  Elizabeth 
directed  the  overseers  of  the  poor  in 
every  parish  to  •*  take  order  for  setting 
to  work  the  children  of  all  such  parents 
as  shall  not  be  thought  able  to  maintain 
their  children,"  as  well  as  all  such  per- 
sons as,  having  no  means  to  maintain 
them,  use  no  ordinary  trade  to  get  their 
living  by.    For  this  purpose  they  were 
empowered  **  to  raise,  weekly  or  other- 
wise, by  taxation  of  every  inhabitant, 
parson,  vicar,  and  other,  and  of  every 
occupier  of  lands,  houses,  tithes,  mines, 
&c.,  such  sums  of  money  as  they  shall 
require   for  providing  a  sufficient  stock 
of  flax,  hemp,  wool,  and  other  ware  or 
stuff,  to  set  the  poor  on  work,  and  also 
competent  sums  for  relief  of  lame,  blind, 
old,  and  impotent  persons,  and  for  putting 
out  children  as  apprentices."    Power  was 
given  to  justices  to  send  to  the  house  of 
correction  or  common  gaol  all  persons 
who  would  not  work.    The  chun:hwar- 
dens    and    overseers  were  further  em- 
powered   to    build    poorhouses,   at  the 
charge  of  the  parish,  for  the  reception 
of  the  impotent  poor  only.    The  justices 
were    further  empowered  to  assess  all 
persons  of  sufficient  ability,  for  the  relief 
and  maintenance  of  their  children,  grand- 
children, and  parents.    The  parish  of- 
ficers were  also  empowered  to  bind  as 
apprentices  anv  children  who  should  be 
chargeable  to  tne  parish. 

These  simple  provisions  were  in  course 
of  time    greatly  perverted,  and  many 


abuses  were  introduced  into  the  admi- 
nistration of  the  law.    The  mott  mis* 
chievous  practice  was  that  which  was  esta- 
blished by  the  Justices  for  the  county  of 
Berks  in  the  month  of  May,  1795,  when, 
in  order  to  meet  the  wants  of  the  labour- 
ing population  caused  by  the  high  price 
of  provisions,  an  allowance  in  proportion 
to  the  number  of  his  &mily  was  made 
out  of  the  parish  fund  to  every  labourer 
who  applied  for  relief.    This  allowance 
fluctuated  with  the  price  of  the  gallon 
loaf  of  second  flour,  and  the  scale  was  go 
adjusted  as  to  return  to  each  fiomly  the 
sum  which  a  given  number  of  loaves  would 
cost  beyond  the  price  in  years  of  ordinary 
abundance.    This  plan  was  conceived  in 
a  spirit  of  benevolence,  but  the  readiness 
wiUi  which  it  was  adopted  in  all  parts  of 
England  clearly  shows  the  general  want 
of  sound  views  on  the  subject    Under 
the  allowance  system  the  labourer  re- 
ceived a  part  of  his  means  of  subsistenoe 
in  the  form  of  a  parish  gift,  and  as  the 
fund  out  of  which  it  was  provided  was 
raised  from  the  contributions  of  those 
who  did  not  employ  labourers,  as  well  as 
of  those  who  did,  their  employers,  being 
able  in  part  to  burthen  others  with  the 
payment  for  their  labour,  had  a  direct 
interest    in    perpetuating    the    system. 
Those  who  employed  labourers    looked 
upon  the  parish  contribution  as  part  of  the 
fiind  out  of  which  they  were  to  be  paid, 
and  accordingly  they  lowered  their  rate 
of  wages.    The  labourers  also  looked  on 
the  parish  fund  as  a  source  of  wages, 
independent  of  their  labour  wages.    The 
consequence  was  that  the  labourer  looked 
to  the  parish  aid  as  a  matter  of  right, 
without  any  regard  to  his  real  wants,  and 
he  received  the  wages  of  his  labour  as 
only  one  and  a  secondair  source  of  the 
means  of  subsistence.    His  character  as 
a  labourer  became  of  less  value,  and  his 
value  as  a  labourer  was  thus  diminished 
under  the  combined  ojjieration  of  Uiese 
two  causes.    In  1832  a  commission  was 
appointed  by  the  crown,  under  whose  di- 
rection inquiries  wero  inade  through  Eng- 
land and  Wales,  and  the  actual  condition 
of  the  labourinff  class  in  every  parish  was 
ascertained  with  the  view  of  showing  the 
evils  of  the  existing  practice,  and  of  sug- 
gesting some  remedy.    The  labour  of 
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this  inqniry  was  great,  but  in  a  short  time  { 
a  Report  ivas  presented  by  the  commis- 
sioners, which  explained  the  operation 
of  the  law  as  administered,  with  its  effects 
upon  different  classes,  and  suggested  re- 
medial measures.  This  Report  was  pre- 
sented in  February,  1834,  and  was  fol- 
lowed by  the  passing,  in  August,  1834, 
of  the  Poor  Law  Amendment  Act,  4  &  5 
Wm.  IV.  c  76,  in  which  the  principal  re- 
commendations of  the  commissioners  were 
embodied.  This  Act  was  amended  by 
the  7  &  8  Vict,  c  101  (9th  August,  1844). 
The  chief  provisions  of  this  law  are 
— the  appointment  of  a  central  board 
of  three  commissioners,  whose  quarters 
are  in  Somerset  House,  London,  for  the 
general  superintendence  and  control  of 
all  bodies  charged  with  the  manage- 
ment of  funds  for  the  relief  of  the 
poor.  There  are  nine  assistant-com- 
missioners, each  one  of  whom  has  a 
district:  the  assistant-commissioners  visit 
their  districts  and  see  that  the  orders  of  the 
commissioners  are  executed.  The  assist- 
ant poor-law  commissioners  are  appointed 
by  and  removable  by  the  commissioners. 
The  whole  administration  of  the  Poor 
Law  is  under  the  direction  of  the  secretary 
of  state  for  the  home  department  The 
administration  of  relief  to  the  poor  is  un- 
der the  control  of  the  commissioners,  who 
make  rules  and  regulations  for  the  pur- 
pose, which  are  binding  upon  all  the  local 
bodies.  They  are  empowered  to  order 
workhouses  to  be  built,  hired,  altered,  or 
enlarged,  with  the  consent  of  the  majority 
of  a  board  of  ^rdians.  They  have 
the  power  of  uniting  several  parishes  for 
the  purposes  of  a  more  effective  and  eco- 
uomical  administration  of  poor  relief,  but 
so  that  the  actual  charge  in  respect  to  its 
own  poor  is  defrayed  by  each  parish. 
These  united  parishes,  or  Unions,  are 
managed  by  boards  of  guardians  annually 
elect^  by  the  rate-payers  of  the  various 
parishes,  but  the  masters  of  workhouses 
and  other  paid  officers  are  under  the  orders 
of  the  commissioners,  and  removable  by 
them.  The  system  of  paying  wages  partly 
out  of  poor-rates  is  discontinued,  and  ex- 
cept in  extraordinaiT  cases,  as  to  which  the 
commissioners  are  the  judges,  relief  is  only 
to  be  given  to  able-bodied  persons  or  to 
their  fiEuuilies  within  the  walls  of  the 


workhouse.  Another  branch  of  the  poor- 
law,  which  was  materially  altered  by  the 
act  of  1834,  was  that  relating  to  illegiti- 
mate children,  which  is  explained  under 
Bastabdy, 

The  7  &  8  Vict  c  101,  §  12,  em- 
powers  the  poor-law  commissioners  to 
prescribe  the  duties  of  the  masters  to 
whom  poor  children  may  be  apprenticed, 
and  the  terms  and  conditions  of  the  inden- 
tures of  apprenticeship :  and  no  poor  chil- 
dren are  m  future  to  be  apprenticed  by 
the  overseers  of  any  parish  included  in 
any  union  or  subject  to  a  board  of  guar- 
dians under  the  provisions  of  the  4  &  5 
Wm.  IV.  c.  76,  but  it  is  declared  to  be 
lawful  for  the  guardians  of  such  union  or 
rarish  to  bind  poor  children  apprentices. 
The  13th  section  abolishes  so  much  of  the 
43  Eliz.  c.  2,  and  of  the  8  &  9  Wm.  III. 
c  3,  and  of  all  other  acts,  as  compels  any 
person  to  receive  any  poor  child  as  an 
apprentice.  The  14th  and  following  sec- 
tions make  some  new  r^;ulations  as  to  the 
number  of  votes  of  owners  of  property 
and  rate -payers  in  the  election  of  guar- 
dians, and  in  other  cases  when  the  consent 
of  the  owners  and  rate-payers  is  required 
for  any  of  the  purposes  of  the  4  &  5  Wm. 
IV.  c.  76.  The  18th  section  empowers 
the  commissioners,  having  due  regard  to 
the  relative  population  or  drcumstances 
of  any  parish  included  in  a  union,  to  alter 
the  number  of  guardians  to  be  elected  for 
such  parish,  without  such  consent  as  is 
required  by  the  Act  4  &  5  Wm.  IV.  c,  76. 
Section  18  empowers  the  commissioners 
to  divide  parishes  which  have  more  than 
20,000  inhabitants  according  to  the  cen- 
sus then  last  published,  into  wards  for  the 
purpose  of  the  election  of  guardians,  and 
to  determine  the  number  of  guardians  to 
be  elected  for  each  ward.  The  25th  sec- 
tion provides  that  so  long  as  any  woman's 
husband  is  beyond  seas,  or  in  custody  of 
the  law,  or  in  confinement  in  a  licensed 
house  or  asylum  as  a  lunatic  or  idiot,  all 
relief  given  to  such  woman  or  to  her  child 
or  children  shall  be  given  in  the  same 
manner  and  subject  to  the  same  conditions 
as  if  she  was  a  widow,  but  the  obligation 
or  liability  of  the  husband  in  respect  of 
such  relief  continues  as  before.  The  26th 
section  empowers  the  guardians  of  a  pa- 
rish or  union  to  give  relief  to  widow 
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under  certain  eooditions,  irho  at  the  time 
of  tbeir  hosband's  death  were  reiideut 
with  them  io  some  place  other  than  the 
parish  of  their  legal  tettlement,  and  not 
situated  in  an^  onion  in  which  sach 
parish  is  compnaed. 

The  3l8t  section  makes  some  provision 
as  to  the  burial  of  paupers. 

The  32nd  section  prorides  that  the 
commissioiiers  may  oombtnc  parishes  and 
unions  in  England  for  the  audit  of  ac- 
counts. By  the  4<>th  section  the  com* 
missioners  may,  subject  to  certain  restric- 
tions there  mentioaed,  combine  uniona,  or 
parishes  not  in  union,  or  such  parishes  and 
unions,  into  school  districts,  for  the  ma- 
nagement of  any  class  or  classes  of  infant 
poor  not  aboye  the  age  of  sixteen  ^ears, 
being  chargeable  to  any  such  parish  or 
union,  or  who  are  deserted  by  their  pareuts, 
or  whose  parents  or  surviTing  parent  or 
jniardians  are  ooosenting  to  the  placing  of 
Kuch  children  in  the  school  of  such  dis- 
trict By  the  41st  section  the  commis- 
sioners an^*  empowered  to  declare  parishes 
or  unions  or  parishes  and  unions  within 
the  district  of  the  metropolitan  police 
or  the  city  of  London,  or  of  the  city, 
towns,  and  boroughs  mentioned  in  the 
schedule  B  annexed  to  the  act,  to  be  com- 
bined into  districts  for  the  purpose  of 
founding  and  managing  asylums  for  the 
temporary  relief  and  setting  to  work 
therein  of  destitute  houseless  poor  who 
are  not  charged  with  any  offence  and  who 
may  apply  for  relief  or  become  chargeable 
to  the  poor's  rates  within  any  such  parish 
or  union. 

The  58th  section  provides  for  the  pu- 
nisliment  of  persons  who  are  guilty  of 
misconduct  in  workhouses. 

The  other  provisions  of  the  Act  are 
chietiy  fhtmed  for  the  purpose  of  carry- 
ing into  effect  the  general  objects  already 
described. 

One  important  consequence  which  has 
resulted  from  the  better  management  of 
the  poor,  and  which  is  calculated  to  pro* 
duce  an  important  effect  on  their  fumre 
condition,  is  the  adoption  of  plans  for  the 
education  of  children  resident  in  work- 
houses. L'nder  the  administration  of  the 
unamended  law  little  or  nothing  was  done 
towards  this  object,  and  in  almost  every 
case  the  child  whose  misfortane  it  was  to 


be  brought  np  at  the  chaiwr  of  the  parij 
continued  through  lifo  dependent  op 
others  for  subsistence,  and  often  follow 
a  course  of  systematic  dishonesty.  T 
system  of  moral,  inlellectaal,  and  lodustr 
training  which  has  been  to  some  ext* 
engrafted  upon  the  administration  of  1 
amended  law,  is  calculated  to  bring  up  I 
children  of  the  worikhonae  to  be  use 
members  of  society. 

It  will  now  be  convenient  to  st 
how  the  Uw  stood  previously  to  I 
passing  of  the  Act  4  &  5  W^m.  lV\  c. 
as  to  relief  to  the  poor  and  settleni<! 
and  then  to  notice  some  of  its  leaiii 
provisions. 

Every  indigent  person,  whether 
native  or  a  foreigner,  being  in  any  < 
trict  of  England  or  Wales,  in  whicl 
fund  is  raised  for  the  maintenance  of  > 
poor,  has  a  right  to  be  supplied  with 
necessaries  of  life  out  of  that  fond.  T 
right  depends  on  statute,  and  principal 
on  the  43  Elix.  c.  2,  which  enactb  t 
the  churchwardens  of  every  parish,  s 
four,  three,  or  two  tnbstuatial  hot 
holders  there,  to  be  nominated  yea 
under  the  hands  and  seals  of  two  or  m 
justices  of  the  peace,  shall  be  called  oy 
seers  of  the  poor.  [Ovebsbers,]  I'u 
this  statute  overseers  could  be  appcnii 
for  parishes  ouly.  This  proved  veni 
sufficient,  because  manjr  large  and  p<i 
loos  districts  were  not  situate  within  \ 
parish,  and  consequently  no  over^ 
whatever  could  be  appointed  for  them,  ] 
also  because  many  parishes  themMJ 
were  of  such  magnitude  that  one  se 
overseers  could  not  properly  attend  to 
the  poor.  To  supply  this  defect,  th^ 
&  14  Car.  H.  c.  12,  authorised  the 
pointment  of  overseers  in  any  towns 
that  was  either  extra-parochial  or 
part  of  a  parish  so  large  as  to  re<)i 
distinct  sets  of  officers  for  the  man:! 
ment  of  its  poor.  Townships  are  soi 
times  created  also  by  local  acts. 

It  is  the  duty  of  these  overseers 
raise  and  administer  the  fimd  for  tht^ 
lief  of  the  poor  of  their  district,  'i 
fond,  which  is  called  the  poor-rate,  t! 
are  directed  by  the  statute  of  Klizal 
in  parishes,  and  by  the  statute 
Car.  H.  in  townships,  to  raise  **we« 
or  otherwise,  by  taxation  of  every 
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habitant,  parson,  vicar,  and  other,  and 
every  occupier  of  lands,  houses,  tithes 
impropriate,  propriations  of  tithes,  coal- 
mines or  saleable  underwoods  in  the 
said  parish,  in  such  competent  sum  and 
sums  of  money  as  they  shall  think  fit,  &c. 
according  to  the  ability  of  the  parish." 

These  provisions  are  still  however, 
even  since  the  4  &  5  Wm.  IV.  c.  76, 
very  inadequate.  Overseers  cannot  be 
appointed  nor  can  a  poor-rate  be  levied 
in  any  place  that  was  not  anciently 
either  a  parish  or  a  township.  Many  dis- 
tricts at  the  present  day  form  no  part  of 
any  parish  or  township ;  and  the  poor  of 
such  districts,  if  unable  to  remove  them- 
selves to  a  parochial  division  of  the  coun- 
try, where  they  will  be  entitled  to  relief 
as  casual  poor,  may,  as  &r  as  the  law  is 
concerned,  perish  from  want 

The  rate  may  be  made  according  to 
the  exigencies  of  the  place,  which, 
whether  parish  or  township,  may  con- 
veniently in  either  case  be  called  a 
parish,  for  any  period  not  less  than  a 
week  nor  exceeding  a  year.  The  rate, 
which  is  made  in  writing,  gives  the 
names  of  the  persons  rated,  a  description 
of  the  property  for  which  they  are  rated, 
and  the  amount  payable  by  them;  it 
contains  also  a  declaration,  signed  by  the 
parish  officers,  that  the  rate  is,  to  the 
best  of  their  belief,  correct,  and  that  they 
have  used  their  best  endeavours  to  make 
it  so.  The  rate  so  made  and  signed 
must  be  taken  to  two  justices  for  tiieir 
assent,  which  is  called  the  allowance  of 
the  rate,  and  notice  of  such  allowance 
must  be  affixed  on  the  church  doors  (1 
Vict  c.  45)  on  the  Sundav  following,  or 
the  rate  will  be  entire  void.  This  notice 
is  called  the  publication  of  the  rate. 

As  the  statute  expressly  mentions  both 
inhabitants  and  occupiers,  inhabitants 
were  held  liable  to  be  rated  in  propor- 
tion to  their  ability  within  the  parish, 
although  they  had  no  property  there 
which  was  capable  of  occupation,  and 
occupiers  of  property  therein  were  held 
liable  although  they  resided  elsewhere. 
Accordingly  both  real  corporeal  property 
and  personal  property  within  the  parish 
may  be  assessed,  as  constituting  '^the  abi- 
lity of  the  parish ;"  real  corporeal  property, 
as  land  or  houses,  may  be  assessed,  where- 


soever the  occupier  resides,  and  personal 
property,  if  the  owner  is  resident  within 
the  parish.  Incorporeal  real  property,  since 
it  is  not  the  subject  of  occupation,  seems 
not  to  be  rateable  unless  incidentally, 
when,  as  in  the  case  of  the  tolls  of  a 
canal,  it  is,  as  it  were,  annexed  to  and 
enhances  the  value  of  corporeal  real  pro- 
perty, which  is  the  subject  of  occupation. 
As  it  is  the  occupier  and  not  the  owner 
of  real  corporeal  property  who  is  rated 
for  it,  it  will  be  obvious  that  the  term 
**  real  property  **  is  not  used  in  the  poor- 
laws  according  to  its  strict  legal  sense, 
and  that  the  occupier  of  a  house  is 
rated  for  it,  although  he  has  a  mere 
chattel  interest  in  it  The  term  "  per> 
sonal  property'*  is  also  used  in  a  re- 
strictea  sense ;  it  denotes  stock  in  trade, 
and  such  things  as  are  not  at  all  of  the 
nature  of  reality,  and  excludes  chattels 
real.  The  assessment  is  laid  in  respect 
of  the  revenue  or  annual  profit  of  the 
property  rated,  whether  real  or  personal. 
Such  property  therefore  as  is  incapable 
of  yielding  profit  is  not  rateable.  The 
assessment  upon  land  and  houses,  &c.  is 
calculated  upon  an  estimate  of  their  net 
annual  value,  which  is*  defined  to  be  the 
rent  at  which  they  would  let  from  year 
to  year,  free  of  all  tenant's  rates  and 
taxes,  and  tithe  commutation  rent- 
charge,  if  any,  and  deducting  the  probable 
average  of  annual  costs  of  repairs,  in- 
surance, and  any  other  expenses  which 
may  be  necessary  to  maintain  the  premises 
in  a  state  to  command  such  rent  Personal 
property  was  not  rated  unless  it  had,  as 
it  were,  a  local  existence ;  and  therefore 
neither  stock  in  the  funds  nor  money 
was  rateable.  Furniture  also  was  ex- 
empted, because  it  jjielded  no  profit.  In 
practice  the  only  kind  of  personal  pro- 
perty ever  rated,  and  that  in  very  few 
places,  was  stock  in  trade  and  ships. 
The  rating  of  this  species  of  property 
was  attended  with  many  disadvantages. 
The  rate  was  to  be  made  on  the  profit, 
which  was  defined  to  be  not  tiie  whole 

Srofit,  but  the  excess  after  payment  of 
ebts.  ^  Thus  it  was  nearly  impossible  to 
ascertain  the  rateable  amount  of  such 
property,  and  the  proprietor  might 
always  evade  the  tax  by  residing  out  of 
the  parish.     So  long  however  as  per 
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tonal  property  wm  rateable  by  law,  the 
omiwion  of  it  in  the  rate  was  a  groond 
of  appeal,  became  all  pemooa  liable  are 
to  hv  rattni  equally  according  to  their 
ability.  The  iocoDTenience  attending 
this  state  of  things  induced  the  legisla- 
ture ( by  the  3  Ac  4  VicL  c  b3;  to  sus- 
pend the  enactments  which  authorised 
the  rating  of  inhabitants  in  respect  of 
slock  in  trade,  and  by  suU^equent  acts 
to  continue  the  exemption  from  the 
liability  to  be  rated  in  respect  of  such 
property  until  the  1st  October,  184H. 

It  is  unnecessary  to  make  any  detailed 
remarks  on  tithes  and  other  property 
which,  by  the  statute  of  Elizabeth,  are 
expressly  made  chargeable. 

If  a  parish  is  unable  to  furnish  a  suffi- 
cient  sum  for  the  maintenance  of  its  poor, 
any  other  parish  in  the  same  hundred, 
with  the  sanction  of  two  justices,  or  in 
any  other  part  of  the  county,  with  the 
sanction  of  the  justices  at  quarter- 
sessions,  may  be  called  upon  to  assist  the 
less  solvent  pari^h.  This  is  called 
rating  parishes  in  aid. 

The  overseers  are  to  collect  the  rate 
from  the  persons  rutod.  If  a  person 
rattd  do  not  pay  when  called  upon,  the 
overseers  may  obtain  a  summons  from 
two  justices,  requiring  him  to  show  cause 
why  a  warrant  should  not  iisue  to  levy 
the  rate  by  distress  and  sale  of  his  goods ; 
and  if  no  sufficient  cause  is  shown,  the 
payment  is  enforced  accordingly.  The 
party  so  summoned  may  show  for  cause 
that  the  rate  itself  is  void,  or  that  he  is  not 
liable;  he  may  also,  with  the  consent  of 
the  over84*ers,  or  Ikiard  of  Guardians,  be 
excused,  if  it  appear  that  he  is  unable  to 
pay  through  poverty.  He  may  also  ap- 
p^  against  the  rate,  and  notice  of  ap- 
peal deprives  the  magistrates  of  their 
jurisdiction  to  distrain  until  the  appeal  is 
decided,  unless  the  objection  is  solely  on 
the  ground  of  overcharge,  in  which  case 
the  warrant  m£y  i^aue  for  such  a  sum  as 
the  property  was  rated  at  in  the  hist 
valid  rate.  The  appeal  against  the  rate 
on  the  ground  of  inequality,  unfairness, 
or  incorrectness  in  the  valuation  of  the 
property  rated,  may  be  to  justices  at 
petty-sessions,  from  whose  decision  a 
second  appeal  lies  to  the  general  quarter- 

-^ons.     The   appeal,  on    the   above 


groaoda,  may  also  be  taken  to  the  qoar- 
ter-sessioot  in  the  first  instance.     If  the 
objectioD  be  to  the  principle  of  the  rate 
itself,  or  it  b  intended  to  dispote  the  lia- 
bility of  the  property  to  be  rated,  the  ap< 
peal  liet  to  toe  anarter-iessionBonly.  In 
all  these  cases  or  appeal,  notice  of  appeal 
and  of  the  precise  objectioDS  to  the  rat< 
most  be  given  to  the  parish-oftoers,  an< 
also  to  any  rated  inhabitants  that  mai 
be  interested  in  oppoaing  the  appellanl 
aa,  fer  instance,  where  his  grown  of  con 
plaint  ia  that  they  have  been  anderrafee^ 
The  overseers,  who  in  some  pari5h< 
act  under    the    direction  of  a   Kle< 
vestry,  and    are   assisted   by  assista] 
overseers,  are  to  apply  the  poor-rate  i 
the  relief  of  the  poor  of  their  paris 
The  poor  of  the  parish  are,  in  one  sens 
all  those  who  happen  to  be  in  the  pari 
at  the  time  of  their  being  in  diMrtf^ 
for  the  parish  in  which  they  happen 
be  is  bound  to  afibrd  such  paupers  ii 
m^iliate,  or,  as  it  is  called,  casual  reli 
Uiit  if  the  same  parish  were  bouml  a 
to  afford  continued  relief  to,  or  pern 
nently  to  maintain,  all  the  destitute  >« 
should   oome  within  it,  the  harden 
supporting  the  poor  might  press  vi 
unequally     unoD      different      parisl 
Paupers  would  then,  intluenoed  b}  xl 
own  fancy,  or  instigated  to  exonei 
some  other  parish,  have  the  poweT 
fastening  themselves  for  ever  on 
particular  parish,  or  of  roaming  at  p 
sure  from  one  parish  to  another  in  u; 
stricted  vagrancy.     The  13  &   14  I 
II.  c.   12,  was  passed  to  obviate  t 
evils,  and  is  the  foondatioii  of  the 
sent  law  which  detennines  the   pa 
that  a  panper  belonp  to,  and  cnvt-i 
power  of  removing  him  to  it.     Thii 
IS'  called  the  Jaw  of  Settlement, 
statute  enables  two  jnstioea,  upon 
plaint  made  by  the  churchwardet: 
overseers  of  the  poor  of  any  parii 
any  justice  of  the  peace,  within 
days  after  a  person  coming     to 
there,  in  any  tenement  nnder  the  y 
value  of  lu/.,  by  their  warrmnt  't 
move  such  person  to  the  pariah  w  h< 
was    **  hist  legally  settl<Kl«    either 
native,  hooseholder,   sojoamer*    a| 
tioe,  or  servant,  for  the  s|iaoe  of 
days  at  the  least"      iMier  mtrntaxt^a 
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greatly  modified  the  heads  of  the  settle- 
ment here  enumerated,  and  have  added 
others;  they  have  also  made  a  pauper 
irremovable,  until  he  has  become  charge- 
able to  the  foreign  parish  by  receiving 
relief  from  it,  either  in  person  or  through 
the  hands  of  his  wife  or  children. 

The  following  are  the  settlements  that 
subsisted  at  the  passing  of  the  Poor-Law 
Amendment  Act: — settlement  by  birth, 
parentage,  marriage,  hiring  and  service, 
apprenticeship,  renting  a  tenement,  estate,  ' 
office^  payment  of  rates.  Settlements 
may  be  divided  into  two  general  classes  ; 
being,  first,  natural  or  derivative  settle- 
ments, as  by  birth,  parentage,  or  mar- 
riage, to  the  perfection  of  which  re- 
sidence in  the  parish  is  unnecessary ;  se- 
condly, acquired  settlements,  including 
ail  the  remaining  settlements  above  men- 
tioned, and  to  uese  residence  for  forty 
days  in  the  parish  is  necessary.  I'he 
following  were  the  modes  of  acquiring 
the  various  settlements  which  have  been 
enumerated : — 1.  Settlement  by  birth. — 
In  order  that  children  may  not  be  sepa- 
rated from  their  parents,  the  settlement 
of  the  fiither  during  his  life,  and  the  set- 
tlement of  the  mouer  after  his  death,  is 
the  settlement  of  Uie  children.  But  legi- 
timate children  who  have  no  known  set- 
tlement are  settled  in  the  place  of  their 
birth ;  so  also  are  illegitimate  children, 
for  they  can  derive  neither  settlement 
nor  any  thing  else  from  their  parents. 
Children  however,  during  the  age  of 
nurture,  which  continues  till  they  are 
seven  years  of  age,  must  not  be  separated 
from  their  parents,  and  are  therefore  to 
be  supported  in  the  parish  where  their 
parents  happen  to  be,  at  the  expense  of 
the  parish  of  their  birth  settlement.  2. 
Settlement  by  parentage. — The  settle- 
ment of  the  fiither,  or,  if  he  have  none, 
the  maiden  settlement  of  the  mother,  is 
communicated  to  lejritimate  unemanci- 

Sated  children.  After  their  Other's 
eath  their  settlement  shifts  with  that  of 
the  widow,  until  she  marry  again,  in 
which  case  the  settlement  of  her  new 
husband  is  not  communicated  to  them. 
A  child  is  said  to  be  unemandpated 
80  long  as  he  forms  part  of  the  parents' 
fiunily.  A  child  is  emancipated  when 
he  gains  a  settlement  of  his  own,  or. 


being  of  the  age  of  twenty-one,  lives 
apart  from  and  independently  of  the 
parent,  or  contracts  some  relation  incon- 
sistent with  his  continuing  a  subordinate 
member  of  the  parent's  &mily,  as  by 
marrying  or  enlistmg  as  a  soldier.  Any 
settlement  of  the  parent  acquired  after 
the  child's  emancipation  is  not  commu- 
nicated to  him.  3.  Settlement  by  mar^ 
riage. — To  prevent  the  separation  of 
husband  and  wife,  the  settlement  of  the 
husband  \a  communicated  to  the  wife; 
she  can  acquire  no  settlement  during 
marriage ;  and  if  he  have  no  settlement, 
she  cannot  be  separated  from  him  by 
her  removal  to  her  maiden  settlement. 

4.  Settlement  by  hiring  and  service  is 
acquired  by  a  person  unmarried,  and 
without  unemancipated  children,  ^ring 
himself  for  a  year  into  service,  abiding 
for  a  year  in  the  same  service,  and  re- 
siding for  forty  days  in  any  parish  within 
the  year,  and  with  a  view  to  the  service. 
A  general  hiring,  that  is,  a  hiring  where 
nothing  is  said  as  to  the  duration  of  the 
contract,  is  considered  a  hiring  for  a 
year.  The  service  for  a  year  need  not 
be  wholly  under  the  hiring  for  a  )rear,  it 
is  sufficient  if  part  of  the  service  be 
under  such  hiring ;  the  residue  may  be 
either  under  another  hiring,  or  under  no 
hiring  at  all.  The  settlement  is  gained 
in  the  parish  where  the  servant  last  com- 
pletes  the  residence  of  forty  days— the 
forty  days  need  not  be  consecutive  days  ; 
if  a  servant  reside  thirty-nine  days  in 
parish  A,  then  forty  days  in  parish  B, 
and  finally  another  day  in  A,  A,  where 
he  last  completed  a  residence  of  forty 
days,  will  be  the  place  of  his  settlemenL 
All  the  forty  days  must  be  within  the 
compass  of  a  single  year,  but  it  is  suffi- 
cient if  the  residence  for  any  part  of  the 
forty  days  be  under  the  yearly  hiring. 

5.  Settlement  bv  apprenticeship  is  gained 
in  the  parish  wnere  a  person  bound  by 
deed  as  an  apprentice  last  completes  a 
residence  of  forty  days  in  his  character 
of  apprentice.  No  service  is  required, 
but  the  apprentice  during  the  necessai^ 
period  of  residence  must  be  under  his 
master's  control.  6.  Settlement  by  rent- 
ing a  tenement  is  acquired  by  hiring  and 
actually  occupying  a  tenement  at  the 
rent  of  at  least  10/.  a  year,  payment  of 
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8onal  property  was  rateable  by  law,  the 
omission  of  it  in  the  rate  was  a  ground 
of  appeal,  because  all  persons  liable  are 
to  be  rated  equally  according  to  their 
ability.  The  inconvenience  attending 
this  state  of  things  induced  the  legisla- 
ture (by  the  3  &  4  Vict  c.  83)  to  sus- 
pend tlie  enactments  which  authorised 
the  rating  of  inhabitants  in  respect  of 
stock  in  trade,  and  by  subsequent  acts 
to  continue  the  exemption  from  the 
liability  to  be  rated  in  respect  of  such 
property  until  the  1st  October,  1846. 

It  is  unnecessary  to  make  any  detailed 
remarks  on  tithes  and  other  property 
which,  by  the  statute  of  Elizabeth,  are 
expressly  made  chargeable. 

If  a  parish  is  unable  to  furnish  a  suffi- 
cient sum  for  the  maintenance  of  its  poor, 
any  other  parish  in  the  same  hundred, 
with  the  sanction  of  two  justices,  or  in 
any  other  part  of  the  county,  with  the 
sanction  of  the  justices  at  quarter- 
sessions,  may  be  called  upon  to  assist  the 
less  solvent  parish.  This  is  called 
rating  parishes  in  aid. 

The  overseers  are  to  collect  the  rate 
from  the  persons  rated.  If  a  person 
rated  do  not  pay  when  called  upon,  the 
overseers  may  obtain  a  summons  from 
two  justices,  requiring  him  to  show  cause 
why  a  warrant  should  not  issue  to  levy 
the  rate  by  distress  and  sale  of  his  goods ; 
and  if  no  sufficient  cause  is  shown,  the 
payment  is  enforced  accordingly.  The 
party  so  summoned  may  show  for  cause 
that  the  rate  itself  is  voiff,  or  that  he  is  not 
liable ;  he  may  also,  with  the  consent  of 
the  overseers,  or  Board  of  Guardians,  be 
excused,  if  it  appear  that  he  is  unable  to 
pay  through  poverty.  He  may  also  ap- 
peal against  the  rate,  and  notice  of  ap- 
peal deprives  the  magistrates  of  their 
jurisdiction  to  distrain  until  the  appeal  is 
decided,  unless  the  objection  is  solely  on 
the  ground  of  overcharge,  in  which  case 
the  warrant  may  issue  for  such  a  sum  as 
the  property  was  rated  at  in  the  List 
valid  rate.  The  appeal  against  the  rate 
on  the  ground  of  inequality,  unfairness, 
or  incorrectness  in  the  valuation  of  the 
property  rated,  may  be  to  iustices  at 
petty-sessions,  from  whose  decision  a 
second  appeal  lies  to  the  general  quarter^ 
sessions.     The   appeal,  on    the   above 


grounds,  may  also  be  taken  to  the  qaar- 
ter-sessions  in  the  first  instance.      If  the 
objection  be  to  the  principle  of  the  rate 
itself,  or  it  is  intended  to  dispute  the  lia- 
bility of  the  property  to  be  rated,  the  ap- 
peal lies  to  the  quarter-sessions  only.    In 
all  these  cases  of  appeal,  notice  of  appeal 
and  of  the  precise  objections  to  the  rate 
must  be  given  to  the  parish-officers,  and 
also  to  any  rated  inluibitants  that  may 
be  interested  in  opposing  the  appellant, 
as,  for  instance,  where  his  ground  of  com- 
plaint is  that  they  have  been  nnderratedL 
The  overseers,  who  in  some  parishes 
act  under    the    direction   of  a    select 
vestry,  and    are   assisted    by  assistant 
overseers,  are  to  apply  the  poor-rate  to 
the  relief  of  the  poor  of  their  parish. 
The  poor  of  the  parish  are,  in  one  sense, 
all  those  who  happen  to  be  in  the  parish 
at  the  time  of  their  being  in  distress ; 
for  the  parish  in  which  they  happen  to 
be  is  bound  to  afford  such  paupers  im- 
mediate, or,  as  it  is  called,  casual  relief. 
But  if  the  same  parish  were  bound  also 
to  afford  continued  relief  to,  or  perma- 
nently to  maintain,  all  the  destitute  who 
should  come  within  it,  the  burden  of 
supporting  the  poor  might  press  ver>- 
unequally     upon      different      parishes. 
Paupers  would  then,  influenced  by  their 
own  fiincy,  or  instigated  to  exonerate 
some  other  parish,  have  the  power  of 
fastening  themselves   for  ever  on    any 
particular  parish,  or  of  roaming  at  plea- 
sure from  one  parish  to  another  in  unre- 
stricted vagrancy.     The  13  &  14  Car. 
II.  c.  12,  was  passed  to  obviate  these 
evils,  and  is  the  foundation  of  the  pre- 
sent law  which  determines  the  parish 
that  a  pauper  belongs  to,  and  g^es  the 
power  of  removing  him  to  it    This  law 
is;  called  the  Jaw  of  Settlement    -The 
statute  enables  two  justices,  upon  com- 
plaint made  by  the  churchwardens  or 
overseers  of  the  poor  of  an^  parish,  to 
any  justice  of  the  peace,  within   forty 
days  after  a  person  coming    to   settle 
there,  in  any  tenement  under  the  yearly 
value  of  10/.,  by  their  warrant  to  re- 
move such  person  to  the  parish  where  he 
was    ^  last  legally  settlai,  either  as  a 
native,  householder,   sojourner,  ajppren- 
tioe,  or  servant,  for  the  space  of  forty 
days  at  the  least"     Later  statutes  have 
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greatly  modified  the  heads  of  the  settle- 
ment here  enumerated,  and  haye  added 
others;  they  have  also  made  a  pauper 
irremoTable,  until  he  has  become  diarge- 
able  to  the  foreign  parish  by  receiving 
relief  from  it,  either  in  person  or  through 
the  hands  of  his  wife  or  children. 

The  following  are  the  settlements  that 
subsisted  at  the  passing  of  the  Poor-Law 
Amendment  Act: — settlement  by  birth, 
parentage,  marriage,  hiring  and  sendee, 
apprenticeship,  renting  a  tenement,  estate, 
office,  payment  of  rates.  Settlements 
may  be  divided  into  two  general  classes  ; 
being,  first,  natural  or  derivative  settle- 
ments, as  by  birth,  parentage,  or  mar- 
riage, to  the  perfection  of  which  re- 
sidence in  the  parish  is  unnecessary ;  se- 
condly, acquired  settlements,  including 
all  the  remaining  settlements  above  men- 
tioned, and  to  uese  residence  for  forty 
days  in  the  parish  is  necessary.  The 
following  were  the  modes  of  acquiring 
the  various  settlements  which  have  been 
enumerated : — 1.  Settlement  by  birth. — 
In  order  that  children  may  not  be  sepa- 
rated from  their  parents,  the  settlement 
of  the  fiither  during  his  life,  and  the  set- 
tlement of  the  mother  after  his  death,  is 
the  settlement  of  the  children.  But  legi- 
timate children  who  have  no  known  set- 
tlement are  settled  in  the  place  of  their 
birth ;  so  also  are  illegitimate  children, 
for  they  can  derive  neither  settlement 
nor  any  thing  else  from  their  parents. 
Children  however,  during  the  age  of 
nurture,  which  continues  till  they  are 
seven  years  of  age,  must  not  be  separated 
from  their  parents,  and  are  therefore  to 
be  supported  in  the  parish  where  their 
parents  happen  to  be,  at  the  expense  of 
the  parish  of  their  birth  settlement  2. 
Settlement  by  parentage. — The  settle- 
ment of  the  father,  or,  if  be  have  none, 
the  maiden  settlement  of  the  mother,  is 
communicated  to  legitimate  unemanci- 
pated  children.  After  their  Other's 
death  their  settlement  shifts  with  that  of 
the  widow,  until  she  marry  again,  in 
which  case  the  settlement  of  her  new 
husband  is  not  communicated  to  them. 
A  child  is  said  to  be  unemancipated 
60  long  as  he  forms  part  of  the  parents' 
fiunily.  A  child  is  emancijiatea  when 
he  gains  a  settlement  of  his  own,  or, 


being  of  the  ase  of  twenty-one,  lives 
apart  from  and  independently  of  the 
parent,  or  contracts  some  relation  incon- 
sistent with  his  continuing  a  subordinate 
member  of  the  parent's  family,  as  by 
marrying  or  enlistmg  as  a  soldier.  Any 
settlement  of  the  parent  acquired  after 
the  child's  emancipation  is  not  commu- 
nicated to  him.  3.  Settlement  b)r  mar- 
riage.— To  prevent  the  separation  of 
husband  and  wife,  the  settlement  of  the 
husband  is  communicated  to  the  wife; 
she  can  acquire  no  settlement  during 
marriage ;  and  if  he  have  no  settlement, 
she  cannot  be  separated  from  him  by 
her  removal  to  her  maiden  settlement. 

4.  Settlement  by  hiring  and  service  is 
acquired  by  a  person  unmarried,  and 
without  unemancipated  children,  ^ring 
himself  for  a  year  into  service,  abiding 
for  a  year  in  the  same  service,  and  re- 
siding for  forty  days  in  any  parish  within 
the  year,  and  with  a  view  to  the  service. 
A  general  hiring,  that  is,  a  hiring  where 
nothing  is  said  as  to  the  duration  of  the 
contract,  is  considered  a  hiring  for  a 
year.  'The  service  for  a  year  need  not 
be  wholly  under  the  hiring  for  a  ^ear,  it 
is  sufficient  if  part  of  uie  service  be 
under  such  hiring ;  the  residue  may  be 
either  under  another  hiring,  or  under  no 
hiring  at  all.  The  settlement  is  guned 
in  the  parish  where  the  servant  last  couf 
pletes  the  residence  of  forty  days — the 
forty  days  need  not  be  consecutive  days  ; 
if  a  servant  reside  thirty-nine  days  in 
parish  A,  then  forty  days  in  parish  B, 
and  finally  another  day  in  A,  A,  where 
he  last  completed  a  residence  of  forty 
days,  will  be  the  place  of  his  settlement. 
All  the  forty  days  must  be  within  the 
compass  of  a  single  year,  but  it  is  suffi- 
cient if  the  residence  for  any  part  of  the 
forty  days  be  under  the  yearly  hiring. 

5.  Settlement  by  apprenticeship  is  gained 
in  the  parish  where  a  person  bound  by 
deed  as  an  apprentice  last  completes  a 
residence  of  forty  days  in  his  character 
of  apprentice.  No  service  is  required, 
but  the  apprentice  during  the  neoessai^ 
period  of  residence  must  be  under  his 
master's  control.  6.  Settlement  by  rent- 
ing a  tenement  is  acquired  by  hiring  and 
actually  occupying  a  tenement  at  the 
rent  of  at  least  10/.  a  year,  payment  of 
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rent  to  that  amount,  and  residence  for 
forty  days  in  the  parish  where  the  tene- 
ment is.  By  actual  ocxsupation  is  meant 
that  no  part  of  the  tenement  must  be 
underlet.  7.  Settlement  by  estate  is 
gained  by  the  possession  of  any  freehold, 
copyholfC  or  leasehold  property,  and  re- 
sidence for  forty  days  in  the  parish  where 
the  estate  lies.  If  the  estate  come  to  a 
party  in  any  way  except  by  purchase, 
the  value  of  the  estate  is  immaterial ; 
but  a  purchased  estate  confers  no  settle- 
ment if  the  price  given  was  under  30/. 
Bat  a  person  residing  on  his  estate,  what- 
ever may  be  its  value,  is  by  Magna 
Charta  irremovable  from  it  while  so  re- 
siding, although  he  may  have  gained  no 
settlement  in  respect  of  it.  8.  Settle- 
ment by  office  is  guned  by  executing 
any  public  office  in  the  parish,  such  as 
the  office  of  constable,  sexton,  &c.  for  a 
year,  and  residing  there  forty  days. 
The  office  need  not  be  of  a  parochial 
nature,  but  it  must  be  at  least  an 
annual  office.  9.  Settlement  by  pay- 
ment of  rates.  In  order  to  acquire 
this  settlement  a  person  must  have 
been  rated  to  and  have  paid  the  public 
taxes  of  a  parish,  in  respect  of  a 
tenement  hired  at  a  rent  of  10/.  a  year, 
and  have  paid  that  amount  of  rent,  and 
resided  forty  days  in  the  parish  of  the 
tenement  This  head  of  settlement 
therefore  includes  all  the  requisites  of 
settlement  by  renting  a  tenement,  except 
the  requisite  of  actual  occupation. 

All  persons  whatsoever,  whether  na- 
tural bom  subjects  of  England  and  Wales, 
Scotchmen,  Irishmen,  or  foreigners,  may 
gain  a  settlement  in  this  country.  A 
chargeable  pauper  is  to  be  removed  to  the 
place  where  he  last  acquired  a  settlement 
it  is  often  very  difficult  to  find  out  the 
place  of  such  last  settlement ;  this  is  so 
more  especially  in  cases  of  settlement  by 
hiring  and  service  and  apprenticeship, 
where  the  residence,  being  unoonnected 
with  anything  of  a  fixed  nature,  as  a 
tenement  or  office  in  any  particular  parish, 
may  be  continually  shifting,  the  settlement 
consequently  shining  with  it,  until  the 
last  day  of  the  service  or  apprenticeship. 
Paupers  who  have  no  settlement  must  be 
maintained  by  the  parish  in  which  they 
happen  to  be,  as  casual  poor,  unless  they 


were  bom  in  ^tland  or  Ireland,  or 
in  the  islands  of  Man,  Jersey,  or  Guernsey, 
in  which  case  they  are  to  be  taken  under 
a  pass-warrant  of  two  justices  to  their  own 
country.  When  a  pauper  has  become 
chargeable,  and  it  is  sought  to  remove 
him,  he  is  taken  before  two  justices,  who 
inquire  as  to  his  place  of  settlement,  and, 
if  satisfied,  upon  his  examination  and  such 
other  evidence  as  may  be  laid  before  Uiem* 
make  an  order  for  his  removal  thither. 
The  parish  to  which  he  is  removed  may 
dispute  its  liability  by  appeal  to  the  quar- 
ter-sessions, when  the  order  of  removal 
will  be  quashed,  unless  it  appear  that  the 
pauper  is  settled  in  the  appellant  parish. 

The  Poor-Law  Amendment  Act  (4  &  5 
Wm.  IV.  c.  76)  has  made  no  change  in 
the  law  respecting  the  rateability  of  pro- 
perty or  the  mode  of  collecting  the  rate. 
The  Act  does  not  apply  itself  to  the  rate 
until  collected ;  it  then  takes  up  the  rate 
for  the  purpose  of  securing  abetter  distri- 
bution of  it.  To  this  end  the  administra- 
tion of  relief  to  the  poor  throughout 
England  and  Wales  is  subject  to  the  con- 
trol of  the  three  poor-law  commissioners. 
In  parishes  or  unions  where  there  are 
guardians  or  a  select  vestry,  relief  is  to  be 
given  solely  by  such  guardians  or  vestry, 
or  by  their  order,  unless  in  cases  of  ur- 
gent distress.  In  these  cases  an  overseer 
is  bound  to  give  temporary  relief  in 
articles  of  absolute  necessity,  but  not  in 
money,  and,  if  he  refuse,  he  may  be 
required  to  do  so  by  a  magistrate's  order, 
disobedience  to  which  is  visited  by  a 
penal^  of  5/.  In  parishes  which  have  no 
guardians  or  select  vestry,  the  manage- 
ment and  relief  of  the  poor  is  still  left  to 
overseers,  subject  to  the  control  of  the 
commissioners.  But,  with  the  exceptions 
above  stated,  the  task  of  relieving  the 
poor  is  wholly  withdrawn  from  overseers, 
these  officers,  from  ignorance  or  corrupt 
motives,  having  been  generally  found  in- 
competent to  the  discharge  of  so  important 
a  duty.  They  are  still  however  intrusted 
with  the  making  and  collection  of  the 
poor-rate,  which  they  are  to  pay  over  to 
those  who  have  the  distribution  of  it. 
The  general  discretionary  power  which 
magistrates  formerly  exercised  in  ordering 
relief  is  also  withdrawn.  But  a  nngle 
magistrate  may  still  order  medical  relief, 
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when  called  for  by  sadden  and  dangerous 
illness;  and  two  magistrates  may  order 
relief  to  adalt  persons  who  from  age  or 
infirmity  are  unable  to  work,  wiuout 
requiring  them  to  reside  in  the  workhouse. 
Relief  to  able-bodied  persons  cannot  be 
given  out  of  the  workhouse,  unless  with 
the  sanction  of  the  commissioners.  In 
substance,  the  wants  of  the  poor  are  as 
amply  supplied  as  before  the  Act,  but  the 
manner  of  administering  relief  is  so  regu- 
lated, by  subjecting  the  applicants  for  it 
to  the  discipline  of  a  workhouse  and  to 
other  restraints,  that  the  condition  of  a 
pauper,  living  upon  the  parish  fund,  is 
depressed,  in  point  of  comfort,  below  that 
of  the  labourer.  Thus  a  ready  test  is 
applied  to  distinguish  real  and  pretended 
destitution,  and  a  powerful  incentive  to 
work  is  held  out  to  all  who  can  find 
employment. 

The  means  also  of  obtuning  employ- 
ment are  increased  by  enlarging  the 
market  for  the  poor  man's  labour.  This 
is  the  result  of  a  relaxation  in  the  law  of 
settlement,  and  particularly  of  settlement 
by  hiring  and  service.  The  old  law  had 
been  found  to  obstruct  the  free  circulation 
of  labour  by  confining  the  poor  to  their 
own  parishes.  The  labourer  himself, 
from  attachment  to  old  scenes  and  asso- 
ciates, was  often  unwilling  to  engage 
himself  for  a  year  in  a  strange  parish, 
lest,  by  acquiring  a  settlement  there, 
he  should  incur,  at  some  future  time, 
a  permanent  separation  from  home :  the 
farmer,  on  the  other  hand,  had  an  equally 
fitrong  objection  to  hire  a  strange  labourer 
on  such  terms  as  to  burden  his  parish 
with  a  new  settler. 

By  the  Poor-Law  Amendment  Act  a 
settlement  by  hiring  and  service  cannot 
be  acquired  for  the  future ;  but  the  Act 
does  not  interfere  materially  with  settle- 
ments previously  acquired.  Settlements 
by  office  and  by  apprenticeship  in  the  sea 
service  or  to  a  fisherman  can  no  longer  be 
acquired.  Settlement  by  renting  a  tene- 
ment is  clogged  with  the  additional  quali- 
fication that  the  occupier  must  have  been 
assessed  to  the  poor-rate,  and  paid  the 
same  for  one  year.  Settiement  by  estate, 
like  any  other  settiement,  when  once 
gained,  used  to  endure  till  it  was  super- 
seded by  some  new  settiement;  but  now 


it  is  converted  to  a  temporary  settiement, 
and*  to  be  retained  so  long  only  as  the 
proprietor  shall  live  within  ten  miles  of 
the  estate.  Settiements  by  marriage  and 
by  payment  of  rates  are  untouched. 

Settiement  by  parentage  and  settlement 
by  birth  are  both  affected  to  this  extent, 
that  illegitimate  children  bom  after  the 
passing  of  the  Act  are  to  follow  the  settle- 
ment of  their  mother,  until  the  age  of  six- 
teen, or  until  they  acquire  a  settiement  in 
their  own  right;  instead  of  taking,  as 
formerly,  the  settlement  of  the  place  of 
their  birth.  The  effect  of  this  change  in 
the  law  is  that  an  unmarried  woman, 
whose  pregnancy  in  itself  made  her 
chargeable,  is  no  longer  hunted  from  the 
paridi  in  which  she  happens  to  be,  in 
order  that  the  parish  may  not,  by  the 
birth  of  the  child  therein,  be  permanentiy 
charged  with  its  maintenance. 

The  old  law  of  settiement  was  full  of 
legal  difficulties  and  refinements,  and  the 
effect  of  the  change  in  the  law  has  been 
to  relieve  parishes  from  a  frightful  mass 
of  litigation. 

A  great  change  also  has  been  introduced 
in  the  general  law  of  bastardy,  which  is 
stated  under  the  article  Bastardy. 

Any  person  who  marries  a  woman 
having  children,  whether  legitimate  or 
illegitimate,  is  liable  to  maintain  them 
until  they  attain  the  age  of  sixteen,  or 
until  the  death  of  the  mother. 

(Blackstone,  Comm„  359 ;  Nolan's  Poor 
Laws;  Bum's  Justice,  "Poor;"  and 
Gbmbier  On  the  Law  of  Settlement.) 

Until  the  passingof  the  Act  1  &  2  Vic- 
toria, c.  56,  which  received  tiie  royal 
assent  on  the  dlst  July,  1838,  no  pro- 
vision had  been  made  by  law  for  the  re- 
lief of  the  helpless  or  the  destitute  in 
Ireland.  Reliei  is  confined  to  the  **  desti- 
tute" poor,  who  must  be  relieved  in 
workhouses.  Other  poor  persons  may  be 
assisted  to  emigrate. 

Statistics. — ^The  salaries  and  expenses 
of  the  commissioners  for  carrying  into 
execution  the  poor>]aw  acts  in  England 
and  Ireland  amounted  to  about  53,000/. 
in  1845.  The  chief  English  commissioner 
receives  a  salary  of  2500/.  a  year,  and 
the  other  commissioners  2000/.  The 
salary  of  the  chief  secretary  is  1200/., 
and  the  two  assistant-secretaries  receive 
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700/.  and  6OOL  aooording  to  seniority. 
The  salary  of  the  assistant-commissioners 
is  700L  a  year,  with  allowances  for  tra* 
Telling  expenses.  Before  the  business 
of  forming  the  anions  was  completed,  the 
number  of  assistant-commissioners  acting 
in  England  was  twenty-one,  but  the  num- 
ber is  now  restricted  to  nine,  under  the 
act  7  &  8  Vict.  c.  101.  A  chief  commis- 
sioner is  appointed  for  Ireland,  who  sits 
in  EKiblin,  and  there  is  a  staff  of  assistant- 
commissioners  for  Ireland. 

The  average  sum  expended  for  the 
relief  of  the  poor  in  the  three  years  1 783-4 
and  5,  was  1,912,241/. ;  and  in  the  follow- 
ing years  was  as  under : — 

Proportion  per 

head  on  total 

Population. 

9s.  Id. 

13     1 

10     7 

9     9 

6     2 


£4,017,871 
6,656,105 
6,959,249 
6,798,888 
4,760,929 

The  sums  expended  for  relief  for  a  year 
or  two  before  Ae  passing  of  the  Poor-Law 
Amendment  Act  and  in  subsequent  years 
are  shown  in  the  following  table : — 


1801 
1811 
1821 
1831 
1841 


£ 

£ 

1832 

7,036,968 

1839 

4,421,714 

1833 

6,790,799 

1840 

4,576,965 

1834 

6,317,254 

1841 

4,760,929 

1835 

5,526,418 

1842 

4,911,498 

1836 

4,717,630 

1843 

5,208,027 

1837 

4,044,741 

1844 

4,976,093 

1838 

4,123,604 

A  great  saving  has  also  been  effected  in 
irregular  and  illegal  expenses  in  conse- 

Suence  of  the  appointment  of  auditors  for 
iie  different  UuioDS. 

Number  of  in-door  and  out-door  pau- 
pere  relieved,  including  children,  during 
the  following  years  ending  Easter  or 
Lady-day  :— 


Pan  pen. 
1803  1,040,716 

1815  1,319.851 

1842  1,429,356 

1843  1,546,390 

1844  1,477,561 
Number  of  in-door  paupers  in  1844, 

230,818;  out-door  1,246,743.  "Of  the 
million  and  a  half  of  persons  thus  relieved, 
a  laige  proportion  were  permanent  pau- 


Proportion 

per  cent,  to 

Population. 

12 

13 

9 

9-7 
9-3 


pers,  but  the  number  of  new  cases  in  the 
other  three  qimrters  may  be  safely  esti- 
timated  at  half  a  million;  so  that  the 
number  of  persons  relieved  in  England 
and  Wales,  in  the  course  of  the  parochial 
year  1844,  may  be  taken  at  about  two 
millions,  or  nearly  one-eighth  part  of  the 
actual  population.  In  other  words,  about 
one  person  in  eight,  through  the  entire 
population,  received  relief  from  the  poor^s 
rate  at  some  time  during  that  year." 
(Eleventh  Report  of  the  Poor-Law  Com- 
missioners.) It  should  be  recollected, 
however,  that  if  a  person  ceases  to  receive 
relief  and  again  applies  for  it  he  is  reck- 
oned twice  over;  but  to  what  extent  this 
is  done  cannot  be  ascert^uned  from  the 
Poor-Law  Reports. 

The  expenditure    of   585  Unions  in 
England  and  Wales  for  1843-4  was  for 
In-maintenance  .         •     £705,253 

Out-relief  .         .         .     2,726,451 

Establishment  charges  and 

salaries  .  .         748,985 

Workhouse  loans  repaid  .  183,898 
Other  charges  connected  with 

relief    ....  5,584 


Total  .  4,370,171 
The  number  of  paupers  relieved  in  103 
Unions  in  Ireland  for  the  quarter  ending 
29th  September,  1844,  was  64,487.  The 
average  number  of  days  during  which 
each  pauper  was  relieved  was  92  days. 
The  total  number  of  Unions  in  Ireland 
is  130. 

POOR  LAWS,  SCOTLAND.  The 
foundation  of  the  Old  Poor  Law  of 
Scotland,  was  the  act  of  parliament  1579, 
c.  74,  which  in  so  many  respects  re- 
sembled the  celebrated  English  statute 
of  the  fourteenth  of  Elizabeth,  passed 
a  few  years  earlier,  as  to  have  been  con- 
sidered a  mere  adaptation  from  it  The 
Scottish  act,  however,  fell  short  of  the 
English  in  the  one  important  particular 
of  not  providing  for  the  care  01  the  able 
bodied.  By  this  old  act,  a  settlement 
was  acquired  by  birth,  and  once  so 
established  could  not  be  changed  unless 
by  a  seven  years'  industrial  residence  in 
another  parish.  By  the  act  1672,  c  18, 
this  period  was  shortened  to  three  years. 
The  method  of  administering  the  law, 
which  arose  partly  out  of  the  terms  of 
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the  old  acts,  partly  out  of  custom,  and 
partly  from  the  directions  given  to  these 
sanctions  by  the  judgments  of  the  courts, 
was  as  follows : — In  the  rural  parishes, 
the  "  kirk  sessions,"  or  lowest  ecclesiasti- 
cal judicatories,  consisting  of  the  parish 
clergyman  and  certain  elders,  shared  the 
management  with  the  ''heritors,"  or 
rated  landed  proprietors ;  but  it  became 
customary  for  the  latter  body  to  interest 
themselves  solely  in  the  voting  and 
levying  of  the  rate,  leaving  its  dis- 
tribution and  the  management  of  the 
poor  to  the  former.  In  those  municipal 
corporations  holding  rank  as  royal 
burghs,  the  assessment  and  management 
lay  with  the  corporate  authorities.  The 
funds  for  the  relief  of  the  poor  were  of 
two  kinds.  The  collections  at  church 
doors,  along  with  certain  fees  and 
eleemosynary  bequests,  constituting  the 
one  department;  and  rates  assessed  on 
the  parish,  or  a  substitute  voluntarily 
paid  instead  of  an  assessment,  the  other. 
Of  the  sums  collected  at  the  church 
doors  only  a  half  went  to  the  regular 
relief  of  those  legally  entitled  to  relief; 
the  other  became  a  fund  for  general 
charitable  purposes  at  the  command  of 
the  kirk  session.  In  many  cases  there 
was  no  assessment,  and  the  regular 
practice  came  to  be,  that  if  the  miscel- 
laneous soarces  were  insufficient  for  the 
relief  of  the  poor,  the  heritors  and 
session  in  a  country  parish,  or  the 
magistrates  in  a  town  parish,  might  levy 
a  rate.  It  became  a  common  practice 
for  the  parties  chiefly  interested  to  agree 
to  a  "  voluntary  assessment,"  for  the  pur- 
pose of  postponing  the  imposition  of  a 
fixed  legal  rate.  When  an  assessment 
was  imjMsed,  it  became  a  rule  that  one 
half  of  it  should  be  levied  on  the  pro- 
prietors of  land,  in  respect  of  their  land ; 
tiie  other  on  householders,  in  respect  of 
their  "  means  and  substance,"  or  their  in- 
comes so  far  as  not  derived  firom  land. 
The  adjustment  of  the  rating  was  the 
ground  of  much  dispute,  and  different 
parishes  followed  very  distinct  methods 
m  practice. 

For  a  considerable  period,  the  Scottish 
system  was  very  favourably  received  by 
political  economists,  who  saw  the  cotmtry 
in  a  comparatively  sound  moral   con- 


dition, with  a  parsimonious  poor  law, 
while  the  lavish  system  of  England 
seemed  to  promote  profligacy  and  idle- 
ness. But  from  the  time  when  these 
doctrines  were  first  promulgated,  to  the 
completion  of  the  great  change  of  the 
English  poor  law,  a  vast  intenml  altera- 
tion had  taken  place  in  the  social  economy 
of  Scotland.  The  comparative  low  rate 
of  wages,  attracting  manufacturing  capital 
from  England,  had  caused  a  more  than 
average  migration  of  the  rural  labourers 
to  the  manimcturing  districts,  and  a  pecu- 
liarly rapid  increase  of  the  city  popula- 
tion. It  was  found  that  with  these  com- 
plicated materials,  the  simple  parochial 
system,  adapted  to  a  state  or  society 
where  each  man  watched  over  the  in- 
terests and  the  conduct  of  his  neio^hbour, 
was  incapable  of  grappling.  It  was 
found  that  even  for  poor  country  dis- 
tricts the  system  was  unsuitable,  because, 
though  still  far  behind  the  English 
system  in  profusion,  the  town  administra- 
tors were  compelled  by  the  voice  of  pub- 
lic opinion  to  become  more  liberal  in 
their  dispensations,  while  the  managers 
of  the  country  parishes  not  subject  to  the 
same  influence,  kept  down  the  allow- 
ances, and  thus  gave  the  poor  an  induce- 
ment to  endeavour  to  obtain  a  settiement 
b^  three  years*  industrial  residence  in  the 
cities.  Dr.  Chalmers  was  the  great  cham- 
pion of  the  old  system.  With  the  assist- 
ance of  some  enthusiastic  followers,  he 
organised  the  administration  of  a  parish 
in  the  poorer  parts  of  Glasgow,  as  a  de- 
monstration of  the  efficiency  of  which  the 
system  was  capable.  It  was  a  very  pleasing 
picture,  but  the  public  soon  felt  that  the 
success  with  which  one  energetic  indivi- 
dual and  his  enthusiastic  followers  might 
voluntarily  perform  the  duties  genersdly 
exacted  by  legal  compulsion,  was  no 
sufficient  ground  for  believing  that  the 
rest  of  the  community  can  be  at  all  times 
and  in  all  places  depended  upon  for  the 
performance  of  onerous  public  services 
without  the  coercion  of  law. 

The  public  were  first  awakened  to  the 
imperfections  of  the  Scottish  poor  law 
by  Dr.  W.  P.  Alison,  a  physician  in 
Edinburgh,  and  professor  of  the  practice 
of  medicine  in  the  university.  Having 
firequenUy  administered  professional  ser- 
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vices  to  the  poorer  classes,  he  showed 
from  his  own  experience  that  the  utter 
inadequacy  of  the  provision  afforded  to 
those  who,  by  inability  to  work,  or  bad 
seasons,  or  revulsions  in  trade,  were  re- 
duced to  want,  was  an  extensive  cause  of 
disease,  vice,  and  misery.  The  city 
population  speedily  answered  to  this  ap- 
peal, and  associations  were  formed,  and 
mquiries  made  in  various  directions.  It 
was  ^own  that  the  amount  expended  on 
the  relief  of  the  poor  in  Scotland 
amounted  to  little  more  than  a  sixth 
part  of  the  sum  distributed  throughout 
an  equal  population  in  England  by  the 
economised  poor  law.  In  England,  the 
expense  of  supporting  the  poor  amounted 
to  6s,  lO^d,  per  head  of  the  population ; 
in  Scotland,  to  Is.  2^.  •  In  some  of  the 
Highland  panshes,  whence  the  most 
destitute  objects  emigrated  over  the  rest 
of  the.  country,  the  allowances  were 
ludicrously  small ;  and  a  Report  made  to 
the  General  Assembly  of  the  Church  of 
Scotland  in  1839,  enumerated  instances 
where  sums  averaging  from  Ss.  to  U. 
yearly  were  solemnly  awarded  to  des- 
titute people,  as  the  provision  which  the 
poor  law  made  for  their  wants.  In  the 
mean  time,  the  discussion  of  these  mat- 
ters had  a  tendency  gradually  to  increase 
the  amount  of  the  provision  for  the  poor. 
The  practice  of  assessments  made  con- 
siderable progress,  and  a  return  to  par- 
liament in  1843  shows  that  between 
1836  and  1841  the  sums  raised  by 
assessment  had  incrf'ased  from  £89,101 
to  £128,858;  while  the  sums  raised 
by  voluntary  assessment  had  risen  from 
£15,829  to  £22,385.  A  commission  was 
at  last  appointed  to  inquire  into  the 
whole  state  of  the  subject,  and  after 
hearing  much  evidence,  they  presented 
a  Report,  accompanied  by  a  voluminous 
appendix,  in  1843.  The  amendments 
proposed  in  this  Report  were  supposed  to 
be  of  a  somewhat  narrow  nature ;  the 
country  expressed  dissatisfaction  with 
them ;  and  in  1845  a  measure  was  passed 
embodying  alterations  considerably  more 
extensive. 

By  this  act,  8  &  9  Vict  c.  83,  a 
board  of  supervision  is  appointed,  con- 
sisting of  persons  connected  with  the 
municipal  bodies  and  the  administration 


of  justice  in  Scotland,  with  one  salaried 
member,  who  gives  constant  personal 
attendance.  The  office  of  the  board  is  in 
Edinburgh.  This  board  is  endowed  with 
ample  means  for  ascertaining,  in  all 
parts  of  the  country,  the  condition  of  the 
poor,  and  the  method  in  which  the 
system  of  relief  is  administered.  The 
board  has,  however,  no  directory  or 
prohibitory  control  over  the  proceedings 
of  the  local  boards.  These  bodies  are, 
however,  reorganised  by  the  act.  In 
the  rural  parishes  where  there  is  an 
assessment,  the  local  board  is  to  conost 
of  landowners  to  the  extent  of  £20 
annual  value,  the  kirk  session,  and  cer- 
tain elected  representatives  of  the  other 
rate-payers,  according  to  the  number 
fixed  by  the  board  of  supervision.  In  city 
parishes,  the  boards  are  each  to  consist 
of  foiur  persons  named  by  the  magistrates, 
deputies  not  exceeding  four  from  each 
kirk  session  in  the  city,  and  certain 
elected  persons  according  to  a  number 
and  qi&lification  fixed  by  the  board  of 
supervision.  In  parishes  where  there  is 
no  assessment,  the  management  is  to  con- 
tinue under  the  old  system.  There  is 
thus  in  tlus  act  no  machinery  for  levying 
or  exacting  a  rate  for  the  poor,  unless  in 
those  parishes  where  the  persons  more 
immediately  concerned  agree  to  such  a 
measure.  It  is  held,  however,  that  the 
facilities  which  the  statute  gives  ihe  poor 
for  exacting  from  the  respective  parochial 
authorities  the  relief  to  which  they  are 
entitled,  will  render  it  necessary  to  put 
more  extensive  funds  at  the  disposal  of 
the  distributors  of  relief,  and  this  can 
only  be  accomplished  through  the  system 
of  assessment  When  persons  apply  fcur 
relief  it  is  provided  that  though  they 
have  no  settlement  if  the  claim  would 
be  just  in  the  case  of  their  having  one  in 
the  parish  where  it  is  made,  subsistence 
must  be  afforded  them  till  it  is  de- 
termined what  parish  is  liable.  When 
relief  is  refused,  the  applicant  may  apply 
to  the  sheriff,  who  may  grant  an  order 
for  temporary  relief,  and  then  hear  par- 
ties, and  decide  whether  the  applicant  is 
or  is  not  entitled  to  relief.  In  this  form, 
however,  neither  the  sheriff  nor  any 
other  judge  can  decide  on  the  adequacy  of 
relief,    The  initial  step  to  any  judicial 
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appeftl  against  the  arnonut  of  the  relief 
afiorded,  is  by  an  application  to  the  board 
of  snpervisiou,  and  on  that  body  report- 
ing lis  concurrence,  the  applicant  is 
placed  on  the  poor^roU  of  the  court  of 
session,  where  he  has  the  priyilege  of 
the  question  being  discussed  gratis.  By 
this  act,  proTision  is  made  for  medical 
attendance  and  medicines,  being  part  of 
the  system  of  pauper  relief,  and  for  the 
education  of  pauper  children.  It  is  pro- 
Tided,  that  for  the  purposes  of  the  act, 
parishes  may  be  united  into  "  combina- 
tions." By  a  special  clause,  nothing  in 
the  act  is  to  be  construed  as  entitling  the 
able-bodied  to  relief,  and  their  claim  is 
thus  left  in  the  state  of  doubt  in  which 
it  stood  before  the  passing  of  the  act 
Men  deserting  their  wives  and  children 
are  made  hMe  to  punishment  as  ya- 
grants,  a  proyision  which  it  is  hoped  may 
afford  a  remedy  to  a  defect  which  hu 
long  characterised  the  law  of  Scotland — 
the  absence  of  any  means  by  which 
deserted  wives  can  make  effectual  claims 
on  their  husbands  for  sustenance  to  them- 
selves and  their  children,  without  a 
regular  action  in  the  court  of  session. 
fiy  the  new  act,  a  new  and  more  specific 
mode  of  apportioning  the  assessment  be- 
tween landed  and  other  property  has 
been  attempted  to  be  establisheo,  but  this 
provision  is  already  a  fruitful  source  of 
dispute  and  litigation.  The  tune  neces- 
sary to  aoauire  an  industrial  settlement 
18  increased  from  three  to  five  years. 

POOR'S  RATE.  [Poor  Laws  and 
Sbttlement.I 

POPE,     POPERY.  [Catholic 

Church.] 

POPULATION.    [Census.] 

POPULATION.  The  circumstances 
which  determine  the  proportion  of  the 
population  to  the  area  of  any  given  ooun- 

S,  are  the  first  elements  which  we  must 
;e  into  the  account  in  considering  their 
social  condition.  In  the  lowest  stage  of 
human  existence,  in  which  men  depend 
on  hunting  and  fishing  for  a  subsistence, 
they  are  scattered  over  an  immense  sur- 
fiioe  in  order  to  obtain  food ;  and  as  the 
animals  which  they  pursue  become  scarce 
in  one  part,  they  remove  to  another 
Though  the  numbers  of  a  tribe  may  not 
average  one  individual  to  a  square  mile, 
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the  difficulties  of  procuring  subsistence 
are  often  so  great,  tfiat  frequent  hunger 
and  occasional  famines  have  always  cha- 
racterised the  savage  state.  Many  of  the 
tribes  of  North  America  which  live  near 
and  among  the  Rocky  Mountains  are  ac- 
tual examples  of  this  precarious  mode  of 
existence ;  and  the  white  men  who  hunt 
the  fur-bearing  animals  in  the  same  re- 
gions are  subjected  to  these  inconveniences 
of  a  savage  lif^.  The  purely  pastoral 
state  admits  of  a  greater  relative  propor- 
tion of  population :  but  the  necessity  of 
firequent  removal  from  place  to  place  in 
search  of  pasture  does  not  admit  of  this 
proportion  surpassing  a  certain  limit, 
which  is  determined  by  the  capabilities 
of  the  uncultivated  land  to  feed  their 
flocks  and  herds.  If  agriculture  be  re- 
sorted to,  and  the  occupation  of  the  shep- 
herd be  exchanged  for  that  of  the  hus- 
bandman, the  same  tract  when  cultivated 
will  sustain  a  lar^r  population.  In  the 
early  stages  of  agriculture,  the  implements 
of  labour  are  few  and  imperKct;  the 
clothing  of  each  fiunily  is  the  produce  of 
household  industry;  and  the  number  of 
carpenters,  blacksmiths,  and  other  artifi- 
cers is  small.  When  a  more  minute 
division  of  employments  takes  place,  and 
the  husbandman  is  solely  engaged  in  rais- 
ing food,  while  others  are  employed  in 
making  dothinff  and  supplyins  all  the 
other  wants  of  we  population,  the  labour 
of  the  community  becomes  much  more 
productive,  and  food  being  raised  in 
greater  quantities,  this  change  is  foUowed 
by  an  increase  of  the  population;  and 
when  machines  for  abridging  human  la- 
bour are  introduced,  a  further  stimulus  is 
given  to  the  increase  of  population.  An 
intelligent,  healthy,  and  industrious  popu- 
lation, who  possess  a  good  soil  and 
abundance  of  mineral  wealtii,  are  enabled 
by  improvements  in  machinery  and  la- 
bour-saving contrivances,  not  only  to  sup- 
ply their  own  wants,  but  those  of  other 
countries  in  a  less  advanced  state.  When 
a  country  has  succeeded  in  introducing 
the  products  of  an  extensively  diversified 
industry  into  the  markets  of  the!  world, 
the  population  may  be  continually  in- 
creased, with  a  continual  increase  in  the 
comforts  which  it  enjoys.  In  the  savage 
state,  a  tract  of  several  hundred  square 
2n 
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miles  is  overstocked  b^  as  maDj  indi- 
viduals:  in  nations  which  have  reached 
the  highest  degree  of  civilization  hitherto 
known,  the  population  is  as  great  to  one 
single  sqaare  mile. 

Under  all  the  diversity  of  circumstances 
in  which  the  inhabitants  of  different  parts 
of  the  world  exist,  their  numbers  are 
limited  by  the  means  of  subsistence.  If 
the  population  increases  faster  than  the 
food  for  their  support,  poverty  and  misery 
ensue,  and  death  thins  their  numbers,  and 
brinp  them  to  a  level  with  the  means  of 
subsistence.  This  effect  may  take  place 
whetlier  the  population  be  one  to  a  square 
mile  or  f.everal  hundreds.  Hence  the 
proportion  of  births,  marriages,  and  deaths 
to  the  population,  is  as  important  an  ele- 
ment in  ascertaining  the  condition  of  the 
populatibn  of  any  country  as  the  propor- 
tion of  their  numbers  to  each  square  mile. 

The  evils  which  arise  when  the  popu- 
lation increases  more  rapidly  than  the 
means  of  subsistence  had  not  escaped  the 
notice  of  two  of  the  most  eminent  writers 
of  antiquity,  Plato  and  Aristotle.  (Plato, 
Zflftt's,  v.,  and  Repubiict  v.;  Anstotle, 
Politik.  vii.  16.)  In  later  times  this 
truth  had  been  seen  by  Dr.  Franklin,  Sir 
James  Stewart  ( Dreatise  on  Pel.  Econ., 
book  \\  Mr.  Townsend  (Essa^  on  the 
Poor-Laws),  and  other  English  and 
French  economists.  Their  views  attracted 
little  attention  at  the  time  when  they 
wrote.  In  England  especially,  during 
the  eighteenth  century,  a  false  opinion 
prevailed  that  the  population  was  dimin- 
ishing; and  subsequently  the  demand  for 
men  during  the  long  war  with  France 
rendered  the  evils  of  a  redundant  popula- 
tion almost  imaginary  in  general  estima- 
tion. The  decennial  census  of  the  popu- 
lation during  the  present  century,  the 
transition  from  war  to  peace,  and  the 
commercial  embarrassments  and  periods 
of  public  distress  which  have  been  expe- 
rienced, have  given  us  the  means  of 
forming  a  better  judgment  on  such  mat- 
ters; and  the  writings  of  the  late  Mr. 
Malthus  have  powerluUy  aided  in  pro- 
ducing correct  views  upon  the  questions 
of  population.  His  *  Essay  on  tlie  Prin- 
ciple of  Population'  was  first  published 
anonymously  in  1798.  This  work  was 
suggested  by  a  paper  in  Godwin's  '  En- 


quirer,' and  the  author's  object  was  to 
apply  the  principle  of  population  in  con- 
sidering tue  schemes  of  human  perfecti- 
bility and  other  speculations  on  society 
to  which  the  French  revolution  had  given 
birth.  Hume  {Populmisnas  of  Ancient 
Nations) f  Wallace  (IHssertation  on  the 
Nundters  of  Mankind  in  Antient  cuid 
Modern  7V»nes),  and  Dr.  Price's  writings 
of  more  recent  date,  were  the  authors 
from  whom  Mr.  Malthus  deduced  the 
main  principle  of  his  Essay.  In  18i>3 
appeared  a  second  edition,  to  which  Mr. 
Malthus  affixed  his  name,  and  which 
might  be  considered  almost  a  new  work. 
The  author  had  in  the  interval  directed 
his  attention  to  an  historical  examination 
of  the  effect  of  the  principle  of  population 
on  the  past  and  present  state  of  socieQr, 
and  the  subject  was  for  the  first  time 
treated  in  a  comprehensive  and  systematic 
manner.  A  third  and  fourth  edition 
appeared  a  few  years  aftefwards.  The 
fifth  edition,  containing  several  additional 
chapters,  was  published  in  1S17.  The 
sixth  and  present  edition,  which  contained 
few  alterations,  was  published  in  1826. 
The  title  of  the  work  as  it  at  present 
stands  is  as  follows : — *  An  Essay  on  the 
Principle  of  Population,  or  a  view  of  its 
past  and  present  Effects  on  Human  Hap- 
piness, with  an  Inquiry  into  our  prospect 
respecting  the  future  removal  or  mitiga- 
tion of  tile  evils  which  it  occasions.' 
The  following  is  a  brief  summary  of  its 
leading  principles : — Mr.  Malthus^s  pro- 
positions are — that  population,  when  un- 
checked, goes  on  doubling  itself  evoy 
twentj'^-five  years,  or  increases  in  a  geo- 
metrical ratio;  while  the  means  of 
subsistence,  under  the  most  favourable 
circumstances,  could  not  be  made  to  in- 
crease faster  than  in  an  arithmetical  ratio. 
That  is,  the  human  species  may  increase 
as  tiie  numbers  1,  2,  4,  8, 16,  32;  while 
the  increase  of  food  would  only  proceed 
in  the  following  ratio :  1,  2,  3,  4,  5,  6. 
Thus  if  all  the  fertile  land  of  a  country 
is  occupied,  the  yearly  increase  of  produce 
must  aepend  upon  improved  means  of 
cultivation;  and  neither  science  nor' ca- 
pital applied  to  laud  could  create  an  in- 
creased amount  of  produce  beyond  a 
certain  limit.  But  the  increase  of  popu- 
lation would  ever  go  on  with  unabattd 
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vigour,  if  food  could  be  obtained,  and  a 
population  of  twenty  millions  would  pos- 
sess as  much  the  inherent  power  of  dou- 
bling itself  as  a  population  of  twenty 
thousand.  Population  however  cannot 
increase  beyond  the  lowest  nourishment 
capable  of  supporting  life ;  and  therefore 
the  difficulty  of  obtaming  food  forms  the 
primary  check  on  the  increase  of  popula- 
tion, although  it  does  not  usually  present 
itself  as  the  immediate  check,  but  operates 
upon  mankind  in  the  various  forms  of 
misery  or  the  fear  of  misery.  The  im- 
mediate check  may  be  either  preventive 
or  pf/sitive;  the  preventive  is  such  as 
reason  and  reflection  impose,  and  the 
positive  consists  of  every  form  by  which 
vice  and  misery  shorten  human  life. 
Thus  a  man  may  restrain  the  natural 
appetite  which  directs  him  to  an  early 
attachment  for  one  woman,  from  the  fear 
of  being  unable^  to  preserve  his  children 
from  poverty,  or  in  not  having  it  in  his 
power  to  bestow  upon  them  the  same 
advantages  of  education  which  he  had 
himself  enjoyed.  Such  a  restraint  may 
be  practised  for  a  temporary  period  or 
through  life,  and  though  it  is  a  deduction 
from  the  sum  of  human  happiness,  the  evil 
is  less  than  that  which  results  from  the 
positive  checks  to  population,  namely, 
unwholesome  occupations,  severe  labour, 
and  exposure  to  the  seasons,  extreme 
poverty,  bad  nursing  of  children,  excesses 
of  all  kinds,  the  whole  train  of  common 
disease  and  epidemics,  wars,  plagues,  and 
famines. 

The  preventive  and  the  positive  checks 
which  form  the  obstacles  to  the  increase 
of  population  are  resolvable  into,  1,  moral 
restraint ;  2,  vice ;  3,  misery.  Moral 
restraint  (considered  as  one  of  the  checks 
to  population  for  the  first  time  in  the 
secona  edition,  1803)  is  the  prudential 
restraint  from  marriage,  with  a  conduct 
strictly  moral  during  the  period  of  this 
restraint.  Promiscuous  intercourse,  vio- 
lation of  the  marriage  bed,  and  improper 
arts  to  conceal  the  consequences  of  irre- 
gular connections,  are  included  under  the 
head  of  Vice,  Those  positive  checks 
which  appear  to  arise  unavoidably  from 
the  laws  of  nature  may  be  called  exclu- 
sively Misery.  Such  are  the  checks 
whidi   repress   the  superior  power   of 


population,  and  keep  it  on  a  level  with 
the  means  of  subsistence. 

The  *  Essay  on  Population  *  places  the 
question  in  every  light  which  can  eluci- 
date the  truth.  It  is  divided  into  four 
books,  the  first  of  which  notices  the 
checks  to  population  in  the  less  civilised 
parts  of  the  world  and  in  past  times. 
The  second  book  passes  in  review  the 
different  states  of  modem  Europe  (most 
of  which  Mr.  Malthus  visited  in  the  in- 
terval preceding  the  publication  of  the 
second  edition),  and  he  points  out  the 
checks  to  population  which  prevailed  in 
each.  Chapter  xi.  of  this  book  is  *  On  the 
Fruitfulness  of  Marriages ;'  chapter  xii. 

*  On  the  Effects  of  Epidemics  on  Regis- 
ters of  Births,  Deaths,  and  Marriages ;' 
and  chapter  xiii.  is  devoted  to  *  General 
Deductions  from  the  preceding  view  of 
Society.'  The  third  book  comprehends 
an  examination  of  the  different  systems 
or  expedients  which  have  been  proposed 
or  have  prevailed  in  society,  as  they 
affect  the  evils  arising  from  the  principle 
of  population  in  the  first  three  chapters ; 
the  systems  of  equalitv  proposed  by  Wal- 
lace, Condorcet,  Godwin,  &c.  are  con- 
sidered. Several  chapters  are  devoted  to 
the  consideration  of  poor-laws;  com- 
iaws  (first  in  connection  with  bounties 
on  exportation,  and  secondly  under  re- 
strictions on  importation);  the  agricul- 
tural system;  the  commercial  system; 
and  the  combination  of  both.  The  last 
two  chapters  are,  *  Of  increasing  Wealth 
as  it  affects  the  Condition  of  the  Poor ;' 
and  a  summary  containing  *  General  Ob- 
servations.*   The  fourth  book  treats  of 

*  Our  Future  Prospects  respecting  the 
Removal  or  Mitigation  of  the  Evils 
arising  from  the  Principle  of  Popula- 

I  tion.*     Chapter  i.  treats   '  Of  Moral  Re- 

I  straint  and  our  Obligations  to  practise 

i  this  Virtue.*    Chapter  ii.  is  *  Of  the  Ef- 

j  fects  which  would  result  to  Society  from 

the     prevalence    of    Moral     Restraint' 

I  Chapter  iii.  is  *  Of   the  only  effectual 

I  Mode  of  Improving  the  Condition  of  the 

'  Poor.'     And  the    last    chapter  is    *  Of 

our  rational  Expectations  respecting  the 

Future  Improvement  of  Society.' 

Perhaps  no  author  has  been  more  ex- 
posed to  vulgar  abuse  than  Mr.  Malthus. 
He  was  accused  of  hardness  of  heart, 
2n  2 
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and  repreiented  as  the  enemy  of  the  | 
poorer  classes,  whereas  no  man  -was 
more  beneTolent  in  his  views ;  and  the 
earnestness  with  which  he  engaged  tn  | 
his  work  *  On  Population '  arose  from  his  i 
desire  to  diminish  the  erils  of  poverty. 
His  miud  was  philosophic  practical,  and 
sagacious;  his  habits,  manners,  and 
tastes,  simple  and  nnassaming ;  his 
whole  character  gentle  and  placid.  The 
last  edition  of  his  *  Principles  of  Politi- 
cal Economy'  contains  an  interesting 
memoir  of  his  life  and  writings  by  Dr. 
Otter,  late  Bishop  of  Chichester,  who 
had  known  him  intimately  for  half  a 
eentory.  A  list  of  Mr.  Malthus's  norks 
and  writings  is  given  in  page  42  of  this 
*  Memoir :'  it  is  a  matter  of  re^t  that 
they  have  never  been  published  m  a  col- 
lected form.  Several  of  his  most  valu- 
able productions  appeared  in  the  Kdin- 
bur^  and  Quarterly  Reviews.  Mr. 
Mai  thus  was  bom  at  Albury,  near  Guild- 
ford, in  1766 ;  became  a  fellow  of  Jesus 
College,  Cambridge,  and  entered  holy 
orderb :  he  afterwaurds  married.  In  1804 
be  was  appointed  Professor  of  Histor)- 
and  Political  Economy  at  the  East  India 
College,  Haileybuiy,  ibs  duties  of  which 
he  fulfilled  to  the  time  of  his  death,  in 
Dt>cember,  18.H4.  Mr.  Malthus  was  a 
Fellow  of  the  Royal  Society  and  member 
uf  the  National  Institute  of  France.  It  is 
not  creditable  to  those  who  hod  the  distri- 
bution of  ecclesiastical  patronage,  that 
Mr.  Malthus  never  held  any  preferment 
in  the  church.  From  this  brief  notice  of 
the  individual  whose  name  is  so  inti- 
mately identified  with  the  theory  of 
population,  to  the  elucidation  of  which 
the  best  part  of  his  life  was  devoted,  we 
return  to  the  subject  of  the  present  article. 
Although  circumstances  may  some- 
times occur  in  which  the  tendency  of 
pofiulation  to  outstrip  the  means  of  sub- 
sistence may  be  counteracted,  and  food 
may  for  a  time  increase  faster  than  popu- 
lation, yet  this  only  gives  an  impulse  to 
population,  and  the  former  proportion  is 
quickly  re-established,  provided  no  im- 

Srovement  takes  place  either  in  the  pm- 
ential  habits  of  the  people  or  in  the 
elevation  of  their  tastes  and  de&ires. 
TiiC  poverty  and  misery  which  are  ob- 
servable among  the  lower  classes  of  the 


people  in  every  country  can  in  a  great 
degree  be  accounted  for  by  a  reference 
to  the  principle  of  pOTulation.  It  ii 
evident,  for  example,  that  the  rate  oj 
wages  depends,  for  one  of  its  elements^ 
on  the  proportion  between  popolatios 
and  the  means  of  emnloyment,  or  ii 
other  words  capital ;  ana  that  any  altera 
tioo  in  either  directly  afiects  wages.  It 
popttlatioo  has  increased  while  the  tandi 
for  employing  labour  have  remained  sta 
tionary,  the  competition  of  labourers  wil 
cause  the  rate  of  wages  to  decline.  1  f,  oi 
the  other  hand,  capital  haa  increased  fhstei 
than  population,  or  capital  has  been  con 
centratcd  on  any  given  spot  more  rapidli 
than  population,  wages  will  rise  in  thi 
former  case,  and  in  the  latter  will  b 
higher  than  in  other  places  where  thi 
same  thing  has  not  taken  place.  Thu 
occasionally  in  some  parts  of  the  Unites 
States  so  many  emigrants  with  capits 
will  flock  to  a  single  spot,  that  the  wage 
of  carpenters,  tailors,  and  others,  whos 
labour  is  in  immediate  demand,  will  be 
come  very  high  compared  with  any  othe 
place  that  haa  not  been  recently  seule<j 
The  tendency  of  population  to  increai 
is  the  same  under  all  circumstances,  bi! 
this  is  not  the  case  with  capital ;  for  i; 
proportion  to  the  capital  already  accii 
mulated,  the  difficulty  of  adding  to 
becomes  greater,  that  is,  the  field  for  tli 
employment  of  capital  becomes  less  es 
tensive.  lender  such  circumstance 
wages  would  have  a  constant  tendency  1 
falK  if  the  checks  to  pdpidation  did  i\< 
interpose ;  but  it  depends  upon  the  pei 
pie  tnemselves  whether  the  level  is  to  I 
maintained  by  vice  and  misery,  or  \\ 
habits  of  prudential  restraint,  which. 
adopted,  would  certainly  secure  to  thei 
a  fair  proportion  of  the  necessaries 
life. 

The  great  problem  of  society  is  to  mail 
tain  the  most  beneficial. proportion  b 
tween  population  and  food— **  to  unite  t^ 
grand  desiderata,  a  peat  actual  popul 
tion  and  a  state  of  society  in  which  squa) 
poverty  and  dependence  are  com  par 
tively  but  little  known."  Dishearttuii 
85t  the  e\'ils  resulting  fixnn  the  princifi 
of  population  may  at  first  sight  s<hi 
they  are  capable  of  mitigation.  Tli 
principle  msy  even  be  regarded  as  OLe 
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the  great  springs  of  human  improvement 
— as  the  parent  of  inyention  and  the 
stimnlos  to  exertion — which  preserves 
society  from  that  state  of  imbecili^  and 
decline  into  which  it  woold  fall  if  not 
urged  on-^ard  by  some  extraordinary 
power.  It  is  the  interest  of  all  members 
of  society,  and  is  particularly  incumbent 
on  those  who  have  the  power,  to  use 
their  best  exertions  to  elevate  the  fatbits, 
tastes,  and  moral  feelings  of  the  people ; 
and  by  this  means  to  render  every  suc- 
cessive material  improvement  conducive 
to  the  happiness  of  society.  If  this  be 
not  done,  as  much  wretchedness  as  we 
find  in  the  lower  stiiffes  of  society  may 
co-exist  with  the  higbest  efibrts  of  art 
and  science,  and  the  greatest  perfection  in 
all  the  processes  of  industry.  Even  the 
introduction  of  vaccination  or  any  similar 
means  of  diminishing  mortality  is  of 
little  avail  provided  the  number  of  mar- 
riages oontmue  the  same  without  any 
corresponding  increase  of  the  resources 
of  society,  and  the  average  mortality  will 
not  be  diminished,  but  disease  will  be 
fatal  under  other  forms.  Every  im- 
provement which  tends  to  increase  the 
quantity  of  human  food,  and  every  in- 
vention which  enriches  society  by  cneap- 
ening  the  processes  for  obtaining  the 
necessaries  of  life,  should  be  accompanied 
by  a  corresponding  advance'  in  the  intel- 
lectual and  moral  character  of  a  nation, 
in  order  to  secure  all  the  advantages 
which  these  improvements  are  calculated 
to  confer. 

Mr.  Malthus's  theory  is  now  generally 
accepted  as  the  true  exposition  of  the 
principle  of  population.  Many  of  the 
objections  that  have  been  urged  against 
it  are  hardly  worthy  of  notice.  Some 
are  content  to  quote  the  Scripture  com- 
mand, *'  Increase  and  multiply,"  forgetful 
of  the  moral  obligations  which  are  im- 
posed in  connection  with  it.  Others  have 
imagined  that  they  have  discovered  a 
supernatural  law  of  fecundity  which 
varies  with  the  fluctuating  circumstances 
of  society.  Dr.  Price,  Rlr.  Godwin,  and 
Mr.  Sadler  entertained  this  notion.  Mr. 
Malthus's  reasons  for  not  replying  to 
Mr.  Godwin's  work  are  stated  in  the  ap- 
pendix to  the  sixth  edition  of  the  '  Essay 
on  Population.'    The   fallacies  of  Mr. 


Sadler's  work  are  most  ably  exposed  in 
the  *  Edinburgh  Review,'  No.  102.  Mr. 
Senior  is  the  only  economist  of  any  dis- 
tinction who  has  objected  to  Ae  theory 
of  Mr.  Malthus.  He  contends,  in  his 
♦Two  Lectures  on  Population,'  for  the 
doctrine  that  **  the  means  of  subsistence 
have  a  natural  tendency  to  increase  faster 
than  population."  The  appendix  to  these 
'  Lectures '  contains  a  correspondence  be- 
tween Mr.  Malthus  and  Mr.  Senior  on 
their  respective  views:  it  exhibits  the 
latest  views  of  Mr.  Malthus,  though, 
aiter  forty  years'  anxious  reflection  on 
the  subject,  he  had  no  change  to  make  in 
his  opinions. 

The  latest  works  on  population  are, 
*  The  Principles  of  Population,  and  their 
Connection  with  Human  Happiness,'  by 
Archibald  Alison,  Esq.,  published  in  1840 ; 
and  •Over-Population  and  its  Remedy; 
or,  an  Inquiry  into  the  Extent  and  Causes 
of  the  Distress  prevailing  among  the  La- 
bouring Classes,  and  into  the  Means  of 
Remedying  it,'  by  W.  T.  Thornton  ( 1 846). 

The  disputes  about  the  principle  of 
population,  like  those  which  have  arisen 
in  many  other  questions  of  a  like  kind, 
are  mainly  owing  to  the  ambiguity  of 
language :  in  fact  they  are  very  little 
more  than  questions  about  the  consistent 
use  of  words.  If  we  analyse  the  pro- 
position of  Mr.  Senior,  it  will  appear 
that  it  is  not  easy  to  conceive  with  clear- 
ness the  meaning  of  its  terms.  The 
words  "  means  of  subsistence"  may  sig- 
nify the  subsistence  which  is  obtaiura 
from  spontaneous  products  of  the  earth, 
and  from  the  natural  increase  of  animals. 
The  products  of  the  earth  may  be  said 
to  have  a  natural  tendency  to  increase, 
or  naturally  to  increase,  or  rather  to  be 
produced ;  and  it  may,  for  argument's 
sake,  be  admitted,  though  it  is  not  true, 
that  animals  have  the  same  kind  of 
natural  tendency  to  increase,  or  are  in 
like  manner  naturally  increased,  or 
rather  are  produced.  There  is  no  other 
natural  tendency  to  increase,  or  natural 
increase,  or  natural  produce,  that  we  can 
conceive,  if  the  word  **  natural "  is  to  have 
its  ordinary  acceptation.  The  increase 
of  population,  or  the  produce  of  new 
population,  may  be  said  to  be  natural, 
exactly  in  the  same  sense  in  which  th 
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iDCrease  or  produce  of  aDimals  genera]  Ij 
may  he  called  natural.  If  then  this 
ftltoiiM  be  (he  senile  of  the  word  *'  natural/' 
thi*  proposition  means  that  vepetables  and 
animaU  (not  including  msin)  have  a 
natural  tendency  to  increase  faster  than 
man,  who  is  an  animal — a  proposition 
which  is  not  worth  the  trouble  of  dis- 
cuiof^ion. 

Hnt  this  is  not  the  meaning  of  the 
writer  who  maintains  this  proposition : 
he  is  evidently  speaking  of  hum  an  hil)our 
and  its  pnxUicts  when  he  is  S{>«':ikir  ^  uf  ! 
tlie  **  means  of  subsist»'nce. '  The  term  \ 
"means  of  sultsistence  "  (hon*f.re  con-  I 
tains  the  notion  of  Inunnn  Inlnnir:  and 
•*  means  of  subsistence  *'  art*  the  products 
obtained  by  human  indu^-tr^-  Bpplif<1  to 
material  obj<»cts.  Every  tiling  "  natural  ** 
therefore  is  by  the  very  fort-e  of  the  term 
"means  of  sul>sisteiice "  exclud«»d  from 
these  wonis;  for  it  is  not  of  imtunil  pro- 
duce simply  that  the  writi-r  is  s|K'nkiiig 
but  of  tliat  which  human  laUmr  produo-s : 
in  other  words,  thoujih  i  utiire  ( t<i  use  the 
vulgar  temO  co-opera ti-s,  the  thing  pro- 
duceil  is  not  viewed  as  nature's  priMlnct, 
but  as  the  product  of  human  i:.lHnir. 
There  is  then  nothing  "  natuntl  *  in  •*  the 
means  of  subsistence,"  an<I  thtTefore 
there  is  no  natural  tendency  to  increase 
in  the  means  of  subsistence ;  and  con- 
sequently the  comparis<m  contained  in 
the  pro(H>sition  In'tween  things  that  have 
no  natural  tendency  to  increase,  and 
things  tijat,  in  a  senile,  have  a  natural 
tendency,  i**  uumt'iming.  Whether  then 
the  assertion  be  that  **  there  is  a  natural 
tendency  in  population  to  increase  faster 
than  capital  "  (Mill),  or  "that  ilie  means 
of  sultsistence  ha>e  a  natural  teinlency  to 
increase  faster  than  ]x>pulation  "  ( l>euior), 
in  either  case  th«'  use  of  tiie  word 
**  mitural "  is  incorn«ct.  and  not  only  tends 
to  cause,  but  does  canst'  c(mfusion.  It 
should  be  observe<l  that  in  enunciating 
this  proposition,  Mr.  Senior  sometimes 
omits  the  m  ord  **  natural." 

Again,  the  natural  tendency  of  popula- 
tion to  increa.<«  is  simply  the  desire  and 
the  power  to  p ratify  the  animal  passion, 
the  consequence  of  which  is  the  physical 
nion  of  the  sexes  and  the  production  of 

eir  kind.     j$ut  this  tendency  (to  use 

;aiii   this    very    vague  expression)  is 


positively  checked  by  want  of  food  and 
other  things  necessary  for  human  sust4*i. 
tation  and  health.  If  food  and  su<  t 
other  things  could  be  had  toan  indcfii.i*< 
amount  without  any  labour,  so  far  ai 
food  and  such  other  things  only  ar^ 
necessary  to  its  increase,  popuhiti<M 
would  go  on  continually  increasing.  \\n 
the  actual  conditions  of  obuining  f<M^ 
and  such  other  things  are  human  laNxi.- 
that  is.  the  lal»our  of  those  animals,  v  >.i 
if  supplie<l  with  all  that  they  want  wit!) 
nut  any  lal)Our,  nn'oht  go  on  increa>ii.; 
indefinitely.  It  appears  then  that  thi 
so-called  natural  tendency  of  populatioi 
to  inrn-a^ie  has  no  #^/f iri,  that  is  it  r 
ninins  a  t<'ndency :  that  is.  it  i*  iM.th! 
at  all  in  results,  unless  man  latNturs:  - 
the  amount  of  his  labour,  in  oonsidi-r^; 
t)ii*>  question,  is  quite  immaterial.  It  i 
unini|K)rtant  whether  it  consi^is  ■ 
making  a  plough  and  plough ii:^  !!i 
earth,  or  plucking  an  apple  from  a  tr«i 
and  eating  it.  The  whole  propovit  o 
then  may  be  developed  thus:— lii 
means  of  sulisistence  are  only  pnxliuv; 
or  had  by  man's  labour:  these  "  nie.' 
of  subsistence*"  so  produi'ed  have  ii 
natural  tendency  to  increase,  except  s 
far  as  man  has  a  natural  tendei:  >  1 
increase.  Now,  man  has  in  a  sm  - 
natural  tendrncy  to  increase,  that  ^,  i 
has  a  desire  and  a  capacity  to  ii.or'-.s 
and  he  can  increase  if  he  has  the  n*-  i 
of  sulisistence.  Hut  he  mu<t  liavc  ' 
means  of  subsistence  first;  and  if  t) 
actual  means  of  subsistence  are  only  vi 
ficient  for  the  actual  population,  t\.< 
can  lie  no  increase  of  the  population  ri 
the  means  of  sul^i^itnce  art*  incnr.^ 
The  "  means  of  subsistenc**."  at  an\  ^\m 
time,  and  in  any  given  nation,  siei.; 
tliose  things  which  the  individual «» 
that  nation  re<|uire  according  to  th* 
several  stations  and  the  habits  of  socit- 1; 
they  may  be  the  bare  means  of  sustai 
ing  life :  or  they  may  be  those  thus 
also  which  Mr.  Senior  has  well  defni 
under  the  heads  of  "  decencies  "  ai 
**  luxuries.**  If  while  the  means  of  sn 
sistence  remain  the  same,  the  popniati* 
lower  their  scale  of  living,  it  may  i 
crease  further,  for  the  relative  means 
subsistence  are  by  the  snppositi^m  i 
creased.    It  is  true  that  this  lowering 
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the  scale  of  living  is  an  evil,  inasmuch 
as  it  tends  to  make  society  move  in  a 
retrograde  direction :  there  is  also  a  limit 
to  the  extent  to  which  the  scale  of  living 
can  be  lowered.  The  antecedent  con- 
dition then  on  which  the  increase  of 
population  depends  is  its  own  labour,  for 
It  cannot  increase  without  the  increase  of 
the  means  of  subsistence,  and  such  in- 
crease is  the  effect  of  labour  only. 

We  can  never  contemplate  human 
society  in  its  origin.  We  must  contem- 
plate It  in  its  progress  and  development. 
All  theories  as  to  how  man  began  to  pro- 
pagate and  gain  the  means  of  subsistence 
are  useless  towards  the  solution  of  any 
problem  that  concerns  his  condition. 
We  know  this,  and  no  more:  at  any 
given  time,  and  in  any  given  state  of 
society,  there  is  a  certain  population 
which  subsists  in  a  certain  mode  by  and 
out  of  the  means  of  subsistence  which  it 
then  has;  and  these  means  are  partly 
the  product  and  accumulation  of  the 
actual  generation,  and  partly  the  ac- 
cumulation of  their  progenitors.  If  the 
means  of  subsistence  (thus  understood) 
of  that  population  are  sufficient,  and  no 
more  than  sufficient,  any  increase  of  the 
population  must  be  preoeded  by  increased 
labour,  or  by  labour  rendered  more  pro- 
ductive. We  cannot  suppose  the  popula- 
tion to  increase  first,  and  then  the  ad- 
ditional means  of  subsistence  to  be 
produced;  for  bv  the  supposition  the 
actual  population  has  onlv  sufficient,  and 
that  which  is  "  increase  must  be  fed  out 
of  some  other  store ;  and  by  the  supposi- 
tion, there  is  no  other  store. 

If  it  is  said  that  children  may  be  bom 
and  are  often  bom,  before  the  means  of 
subsistence,  the  "revenue  of  the  whole 
society,",  has  been  increased,  the  answer 
is  that  they  either  die  before  they  have 
partaken  of  the  then  existing  means  of 
subsistence,  and  therefore  they  are  no 
••increase*  of  population;  or  they  do 
live  to  partake  of  the  general  revenue, 
of  the  then  existing  means  of  subsistence, 
in  which  case  it  must  be  admitted  that 
population  has  increased  without  an  in- 
crease of  the  whole  means  of  subsistence ; 
but  the  consequence  is  that  the  average 
portion  of  the  (general  revenue  which 
each  person  gets  is  less  than  it  was  before. 


The  fact  is,  that  in  some  countries  the 
means  of  subsistence  are  barely  sufficient 
for  the  existence  of  the  actual  popula- 
tion ;  in  others  they  are  more  than  barely 
sufficient.  In  the  former  case  there  can 
be  no  real  increase  of  population,  in  the 
sense  in  which  increase  has  just  been  ex- 
plained, until  there  has  first  been  an  ac- 
tual increase  in  the  means  of  subsistence ; 
in  the  latter  case  there  may  be  an  increase 
of  the  population  before  there  is  an  in- 
crease of  the  means  of  subsistence,  and 
this  increase  of  population  may  go  on 
without  any  increase  in  the  means  of  sub- 
sistence, until  the  people  have  reached 
the  lowest  limit  of  subsistence  in  con- 
sequence of  each  man's  share  of  the 
general  revenue  being  diminished. 

It  is  clear  then  that  the  *'  means  of  sub- 
sistence "  (as  above  explained)  must  be 
first,  and  increase  of  population  may  then 
follow,  and  generally  does  follow  to  the 
full  amount  of  these  increased  means  of 
subsistence ;  and  further,  population  may 
and  sometimes  does  incresse  beyond  the 
amount  of  such  increased  means,  but  it 
is  then  of  necessity  checked  by  actual 
suffering  in  the  whole  or  in  a  ^art  of  the 
society.  And  this,  we  conceive,  is  the 
meaning  of.  Mr.  Malthus's  proposition. 

There  seems  to  be  an  error  (or  rather, 
looseness  of  expression  in  most  writers) 
in  the  mode  of  comparing  the  rate  of  in- 
crease of  the  tT^'o  things,  "  means  of  sub- 
sistence *'  and  **  population."  There  can 
be  no  useful  comparison  of  the  rate  of  in- 
crease between  these  two  things  except 
this:  a  given  population  may  attain  its 
increase,  which  is  proportionate  to  the 
antecedent  increased  means  of  subsistence, 
in  a  less  time  than  these  increased  means 
of  subsistence  were  produced ;  or  it  may 
take  a  longer  time.  There  is  also  no 
question  about  a  tendency  to  increase 
either  in  the  one  thing  or  the  other ;  the 
question  is  about  an  acmal  increase, 
which  can  only  take  place  under  the  con- 
ditions already  stated. 

The  question  is  perplexed,  and  its  trae 
statement  rendered  difficult  by  the  fact 
that  an  increase  of  the  whole  means  of 
subsistence  and  an  increase  of  the  popula- 
tion may  be,  and  generally  are,  going  on 
at  the  same  time ;  and  it  seems  to  have 
been    supposed    that   this    increase    of 


POPULATION. 


[  552  ] 


POPULATION. 


population,  during  a  given  time,  is  oiring^ 
to  the  then  increasing  means  of  subsist- 
ence. But  this  cannot  be  true  if  it  shall 
be  admitted  that  a  given  amount  of 
population  cannot  be  increased,  unless 
the  actual  amount  of  the  means  of  sub- 
sistence of  that  population  is  first  in- 
creased, or,  which  is  the  same  thing,  the 
rate  of  living  is  reduced.  If  some 
writers  on  this  subject  have  not  meant 
what  is  here  imputed  to  them,  they  have 
certainly  not  sufficiently  guarded  them- 
selves against  the  imputation. 

There  is  still  another  consideration 
which  perplexes  the  question.  For  very 
short  periods  it  is  certainly  conceivable, 
and  it  is  very  probably  the  case,  that 
sometimes  population  is  increasing  (in 
a  certain  sense)  at  a  fiister  rate  than  the 
means  of  subsistence;  that  is,  taking 
short  intervals,  it  will  or  may  be  found 
that  the  population,  during  such  inter- 
vals, has  outstripped  the  means  of  sub- 
sistence existing  at  the  end  of  such  in- 
tervalSt  and  a  part  of  it  must  therefore 
die.  These  deaths  consequentiy  take 
place  either  in  the  whole  population,  or 
among  those  whose  means  of  subsistence 
are  r^uced ;  for  some  parts  of  the  com- 
munity may  and  do  enjoy,  under  such 
circumstances,  as  much  as  they  did  be- 
fore, while  others  do  not  In  practice, 
a  deficient  allowance  is  not  distributed 
among  all,  but  some  suffer  and  others  do 
not  But  on  the  other  hand  it  is  con- 
ceivable, and  it  may  be  true,  that  for 
short  intervals  the  means  of  subsistence 
may  sometimes  be  increasing  more 
rapidly  than  the  contemporaneous  in- 
crease of  population ;  that  is,  the  actual 
population  TDAj  possess  and  be  producing 
and  accumulating  the  means  of  subsist- 
ence more  than  sufficient  for  the  susten- 
tation  of  themselves  and  of  the  addition 
to  the  population  made  during  the  time 
of  such  production  and  accumulation. 
Now  this  is  certainly  the  fact  in  many 
societies,  as  to  part  of  the  society ;  one 
part  is  producing  and  accumulating  more 
than  is  necessary  for  the  increase  of  the 
population  which  it  is  producing;  this 
is  the  case  with  many  of  the  middle 
classes  in  all  industrious  communities. 
At  the  same  time  another  class  is  iu- 
creasbg  its  popuUition  at  a  greater  rate 


than  the  means  of  subsistence  applicable 
to  such  increase:  the  check  to  such  an 
increase  is  obvious.  There  is  no  reaaon 
why  this  may  not  be  true  of  a  whole 
population,  as  it  is  of  a  part 

On  the  whole,  the  experience  of  man- 
kind proves  tiiat  the  sexual  passicm  will* 
if  unrestruned,  always,  or  except  mader 
very  peculiar  circumstances,  nearly  al- 
ways increase  the  population  by  new 
births  up  to  the  level  of  the  means  c£ 
subsistence  at  eadi  moment  existing ; 
during  short  intervals  the  propagation  €xf 
the  species  may  also  have  been  so  active 
as  to  have  outstrif^ied  the  means  of  sub- 
sistence existing  at  the  end  of  such  in- 
tervals. But  though  the  population 
during  short  intervals  may  so  increase, 
its  increase  at  tiie  end  of  a  series  of  such 
consecutive  intervals  can  only  be  the 
efiect  of  a  previous  increase  in  the  means 
of  subsistence;  always  supposing  the 
condition  of  the  people  not  to  be  growing 
worse,  for  there  may  be,  as  alr^y  ob» 
served,  an  increase  of  population  up  to 
the  limit  of  a  bare  subsistence,  without 
any  actual  increase  in  the  whole  means 
of  subsistence.  Therefore  the  increase 
of  the  means  of  subsistence,  that  is,  the 
products  of  human  labour,  are  the  ante- 
cedent conditions  of  any  actual  increase, 
and  the  increase  of  population  may  be 
to  the  amount  of  such  increase,  but  can- 
not surpass  it  If  for  short  periods  the 
increase  of  population  does  surpass  the 
increase  on  which  by  the  supposition  it 
depends,  the  increase  is  checked;  and 
on  taking  the  account  at  longer  intervals, 
there  is,  or  may  be,  no  aerial  increaw 
of  tjie  population.  If  for  short  ^riods 
the  increase  of  the  means  of  subsistenoe 
surpasses  the  increase  of  population,  this 
is  made  up  in  the  next  periods  by  an  in- 
crease in  the  population.  There  is  then, 
or  may  be,  a  constant  fluotuation  for 
short  periods,  the  population  and  tiie 
means  of  subsistence  alternately  in- 
creasing with  greater  rapidity.  But  any 
increase  of  population,  even  for  a  short 
period,  supposes  a  previous  increase  of 
the  imeans  of  subsistenoe  over  those 
which  the  actual  population  found  to  be 
merely  sufficient  beiore  the  commence- 
ment of  such  short  period;  whatevo' 
may  be  the  comparative  rates  of  increase 
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between  the  two  dnring  such  short 
period.  It  seems  then  tmit  in  the  sense 
oere  explained  population  may  so  rapidly 
inerease  that  at  the  end  of  an  interval 
from  the  commencement  of  which  the 
increase  of  popuUtion  is  reckoned,  the 
means  of  submstenoe  existing  at  the  com- 
mencement of  such  interval,  and  which 
were  sufficient  for  the  then  population 
and  something  more,  added  to  the  means 
of  subsistence  produced  during  such  in- 
terval, may  be  insufficient  to  support  the 
population  existing  at  the  end  of  such 
interval,  in  the  same  way  in  which  the 
existing  population  at  the  commence- 
ment of  such  interval  was  living ;  and, 
on  the  other  hand,  the  means  of  sub- 
sistence existing  at  the  end  of  such  in- 
terval may  be  more  than  sufficient  to 
support  the  population  existing  at  the 
end  of  such  interval  in  the  same  way  of 
living.  At  the  end  of  any  long  interval, 
if  there  is  an  increase  of  population,  as 
compared  with  the  commencement  of 
such  interval,  there  has  been  during 
such  interval,  on  the  whole,  a  balance  on 
the  side  of  the  means  of  subsistence,  pro- 
vided the  mode  of  living  has  not  been 
lowered ;  and  k  fortiori,  there  must  have 
been  sudi  balance,  if  the  mode  of  living 
has  been  raised;  that  is,  the  means  of 
subsistence  at  the  commencement  of  such 
interval,  and  those  produced  during  it, 
have  been  sufficient  to  produce  and  leave 
in  existence  at  the  end  of  such  interval,  a 
larger  population  than  at  the  commence- 
ment of  it.  This  excess  on  the  side  of 
the  means  of  subsistence,  if  distributed 
equally  through  every  moment  of  the 
long  interval,  would  leave  at  the  end  of 
each  such  interval  a  surplus  of  subsist- 
ence, the  antecedent  condition  ,of  an  in- 
crease in  the  following  interval.  The 
actual  fact  may  be  that  in  some  intervals 
population  has  passed  a  little  beyond 
what  was  provided  at  the  beginning  of 
and  during  such  intervals,  the  conse- 
quence of  which  is  a  diminution  in  its 
rate  of  increase  in  the  next  interval,  and  \ 
sometimes  an  increase  of  deaths.  In  : 
discussing  this  question,  it  is  always  | 
actual  increments  that  are  to  be  consi- 
dered, and  both  for  short  and  long  periods.  | 
The  tendency  is  nothing ;  for  a  tendency  | 
of  any  kind,  that  is,  a  capacity  to  or  fbr  | 


a  given  end,  means  nothing  in  such  spe- 
culations as  these,  unless  it  becomes  an 


The  principle  of  population  is  stated 
by  Mr.  Malthus  with  more  precision  than 
by  some  writers  who  have  adopted  his 
opinions ;  and  though  it  seems  to  us  that 
his  langua^  is  not  always  quite  free 
from  objection,  his  real  meaning  is  per- 
fectly so.  His  correspondence  with  Mr. 
Senior  shows  this.  The  importance  of 
right  notions  on  this  subject  must  be 
our  apology  for  this  further  attempt 
at  explaining  it. 

PORTREEVE.  [Municipal  Corpo- 
rations.] 

POSITIVE  LAW.     [Law.  p.  381.] 

POSSE  COMITA'TUS  (literally,  the 
power  of  a  county)  comprises  all  able- 
bodied  males  within  the  county  between 
the  ages  of  15  and  70  years.  All  such 
persons,  without  any  exception,  are  bound 
to  aid  the  sheriff  in  all  matters  that  relate 
to  his  office ;  and  he  is  fineable  if  he  neg- 
lect to  avail  himself  of  their  aid.  In  case 
of  any  invasion,  rebellion,  riot,  &c.,  or 
breach  of  the  peace  within  the  county,  all 
such  persons,  on  pain  of  fine  or  imprison- 
ment, are  bound  to  attend  him  on  being 
charged  by  him  to  do  so,  and  to  assist  in 
opposing  and  suppressing  them.^  They 
may  come  armed,  and  are  justified  in 
killing  a  person  in  case  of  resistance. 
The  power  of  the  county  may  also  be 
raised  when  necessary  for  the  purpose  of 
apprehending  traitors,  felons,  &c.,  and 
that  even  within  particular  fVanchises. 
It  is  lawful  for  any  peace-officer,  and 
perhaps  even  for  a  private  person,  to  nuse 
a  competent  number  of  people  fbr  the 
purpose  of  opposing  and  suppressing  ene- 
mies, rebels,  rioters,  &c.  within  the  county. 
But  all  such  persons  are  punishable  if 
they  use  unnecessary  violence  or  create 
false  alarms.  It  is  also  the  duty  of  the 
sheriff  or  any  minister  of  the  king  who  has 
the  execution  of  the  king's  writs,  or  pro- 
cess even  in  a  civil  nature,  who  meets 
with  actual  resistance  in  his  attempt  to 
execute  them,  to  raise  a  power  sufficient 
to  quell  the  resistance.  (2  Inst.,  193, 
194;  3  Inst,  161 ;  1  Hawk.,  P.  C,  152, 
156.) 

POSSESSION.  In  endeavouring  to 
explain  the  meaning  of  this  term,  we 
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shall  use  the  following  extracts  from 
Savigny's  work  on  the  Law  of  Posses- 
sion {tku  Recht  des  Besitzes,  Giessen, 
1827). 

"  AH  the  definitions  of  possession  are 
founded  on  one  common  notion.  By  the 
notion  of  possession  of  a  thing  we  under- 
stand that  condition  by  virtue  of  which 
not  only  are  we  ourselves  physically 
capable  of  operating  upon  it,  but  every 
other  person  is  incapable.  This  condi- 
tion, which  is  called  Detention,  and 
which  lies  at  the  foundation  of  every 
notion  of  possession,  is  no  juristical 
notion,  but  it  has  an  immediate  relation 
to  a  juristical  notion,  by  virtue  of  which 
it  becomes  a  subject  of  legislation.  As 
ownership  is  the  legal  capacity  to  operate 
on  a  thing  at  our  pleasure,  and  to 
exclude  all  other  persons  from  using  it ; 
so  is  detention  the  exercise  of  ownership, 
and  it  is  the  natural  state  which  corre- 
sponds to  ownership  as  a  legal  state.  If 
this  juristical  relation  of  possession  were 
the  only  one,  everything  concerning  it 
that  could  juristically  be  determined, 
would  be  comprehended  in  the  following 
positions:— the  owner  has  the  right  to 
possess ;  the  same  right  belongs  to  him 
to  whom  the  owner  gives  the  possession ; 
no  other  person  has  this  right 

**  But  the  Roman  law,  in  the  case  of 
possession,  as  well  as  of  property,  deter- 
mines the  mode  in  which  it  is  acquired 
and  lost ;  consequently  it  treats  posses- 
sion not  only  as  a  consequence  of  a  right, 
but  as  a  condition  of  rights.  Accord- 
ingly, in  a  juristic:)l  theory  of  possession, 
it  is  only  the  right  of  possession  Cjus 
possessionis)  Uiat  we  liave  to  consider, 
and  not  the  right  to  possess  (called  by 
modern  jurists,  jus  possidendi),  which  be- 
longs to  the  theory  of  property. 

"  We  now  pass  from  the  notion  of 
mere  detention  to  that  of  juristical  pos 
session,  which  is  the  subject  of  this  trea- 
tise. The  object  of  the  first  part,  which 
is  the  foundation  of  the  whole  investiga- 
tion, is  to  determine  this  notion  fonnally 
and  materially.  Formally,  by  explain- 
ing those  rights  which  presuppose  pos- 
session as  a  condition,  and  conse- 
quently determining  the  signification 
which  the  non-juristical  notion  of  deten- 
tion obtains  in  jurisprudence,  in  order  to 


its  being  considered  as  something  juristi- 
cal, that  is,  Possession;  materially,  by 
enumerating  the  conditions  which  the 
Roman  law  requires  for  the  existence  of 
possession,  and  consequently  the  posi- 
tive modifications  under  which  detention 
can  be  viewed  as  possession. 

"  The  formal  determination  of  the 
notion  by  force  of  which  alone  posses- 
sion can  become  a  subject  of  jurispru- 
dence, is  divided  into  three  parts;  first 
we  must  determine  the  place  which  pos- 
session, as  a  legal  relation,  occupies  in 
the  system  of  Roman  law.  We  must 
then  enumerate  the  rights  which  the 
Roman  law  recognises  as  a  consequence 
of  possession,  and  we  mast  also  examine 
the  rights  which  are  improperly  consi- 
dered rights  of  possession.  It  will  then 
be  eas^r  to  answer  the  questions  whether 
possession  is  to  be  considered  as  a  right, 
and  whether  as  a  jus  in  re.  The  first  and 
simplest  mode  in  which  possession  ap- 
pears in  a  system  of  jurisprudence  con- 
sists in  the  owner  having  the  right  to 
possess;  but  we  are  here  considering 
possession  independent  of  ownership,  and 
as  the  source  of  peculiar  rights;  the 
former  of  these  two  questions  therefore 
may  be  expressed  thus — in  what  sense 
has  possession  been  distinguished  from 
ownership  ?  a  mode  of  expression 
which  has  been  used  by  many  writers. 

^  In  the  second  place  we  must  deter- 
mine how  the  difierent  senses  in  which 
possession  occurs  in  the  Roman  law  are 
distinguished  from  one  another  by  the 
mode  of  expression;  and  particularly 
what  were  the  significations  of  Possessio 
generally,  and  Possessio  naturalis,  and 
Possessio  civilis,  among  the  Roman  ju- 
rists. 

**In  the  whole  system  of  Roman 
law  there  are  only  two  consequences 
which  can  be  ascribed  to  possession  of 
itself,  as  distinct  from  all  ownership,  and 
these  are  Usucapion  and  Interdicts. 

"  The  foundation  of  usucapion  is  the 
rule  of  the  Twelve  Tables,  that  he  who 
possesses  a  thing  one  or  two  years  be- 
comes the  owner.     In  this  case  bare  pos- 
session, independent  of  all  right,  is  the 
I  foundation  of  property,  which  possession 
!  must  indeed  have  originated  in  a  particu- 
I  lar  way,  in  order  to  have  such  effect ;  but 
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still  it  is  a  bare  fact,  without  any'other 
right  than  what  such  effect  gives  to  it 
Accordingly  it  is  possession  itself,  distinct 
from  every  other  legal  relation,  on 
which  usucapion,  and  consequently  the 
acquisition  of  ownership,  depends. 

**  Possessorial  interdicts  are  the  second 
effect  of  possession,  and  their  relation  to 
possession  is  this  :  possession  of  itself 
being  no  legal  relation,  the  disturbance 
of  possession  is  no  violation  of  a  legal 
right,  and  it  can  only  become  so  by  the 
circumstance  of  its  being  at  the  same 
time  a  violation  of  a  legal  right.  But  if 
the  disturbance  of  possession  is  effected 
by  force,  such  force  is  a  violation  of 
right,  since  every  forcible  act  is  illegal, 
and  such  illegal  act  is  the  very  thing 
which  it  is  the  object  of  an  interdict  to 
remedy.  All  possessorial  interdicts  then 
agree  in  this:  they  presuppose  an  act 
which  in  its  form  is  illegal.* 

**  Now  since  possessorial  interdicts  are 
founded  on  such  acts  as  in  their  form 
are  illegal,  it  is  clear  why  possession, 
independent  of  all  regard  to  its  own 
rightfulne.s8,  may  be  the  foiudation  of 
rights.  When  the  owner  claims  a 
thing  as  his  property  (vindicatio),  it  is 
a  matter  of  perfect  indifference  in  what 
way  the  other  party  has  obtained  posses- 
sion of  it,  since  the  owner  has  the  right 
to  exclude  every  other  person  from  the 
possession  of  it  The  case  is  the  same 
with  respect  to  the  interdict,  by  which 
the  'missio  in  possessionem*  is  pro- 
tected :  this  interdict  is  not  a  possessorial 
interdict,  for  the  '  missio '  itself  gives 
no  possession,  but  it  gives  a  right  to  de- 
tention, and  this  right  is  made  effective  in 
the  same  way  as  in  the  case  of  property. 
On  the  other  hand,  he  who  has  the  bare 
possession  of  a  thing  has  not  on  that  ac- 
count any  right  to  the  detention,  but  he 
has  a  riflht  to  require  fi-om  all  the  world 
that  no  force  shall  be  'used  against  him. 
If,  however,  force  is  used  and  directed 
against  his  possession,  the  possessor  pro- 
tects himself  by  means  of  the  interdicts. 
Poflsession  is  the  condition  of  these  in- 


•  FbeessorUl  interdicts  were  not  limited  to 
rases  of  violence ;  they  comprehended  the  three 
titia  posteiriomu,  (Terence,  Eunuch,  ii.  3 ;  v. 
»70 


terdicts,  and  in  this  case,  as  in  the  case 
of  usucapion,  it  is  the  condition  of  rights 
generally. 

"  Most  writers  take  quite  a  different 
view  of  the  matter,  and  consider  every 
violation  of  possession  as  a  viola- 
tion of  a  legal  right  and  posses- 
sion consequently  as  a  right  of  itself, 
namely,  presumptive  ownership,  and 
possessorial  plaints  as  provisonal  vindi- 
cations. This  last  which  is  the  practi- 
cal part  of  this  opinion,  is  completely 
confuted  in  a  subsequent  part  of  this 
treatise ;  but  it  is  proper  to  show  here  how 
far  such  a  view  is  true,  as  this  may  be  a 
means  of  reconciling  conflicting  opinions. 
The  formal  act  of  illegality  above  men- 
tioned is  not  to  be  so  understood,  as  if 
possessorial  interdicts  were  a  necessary 
consequence  of  the  independent  juris^cal 
character  of  force,  and  obviously  sprung 
out  of  it.  This  consequence  of  force, 
namely,  that  possession  of  the  thing  must 
be  restored  to  the  person  who  has  been 
ejected,  without  regard  to  the  question 
whether  or  not  he  has  any  right  to  the 
thing,  is  rather  simply  a  positive  rule 
of  law.  Now,  if  we  ask  for  the  reason  of 
this  kind  of  protection  being  given 
against  force,  that  is,  why  the  ejected 
party  should  recover  the  possession  to 
which  he  may  possibly  have  no  title,  it 
may  be  replied,  that  the  reason  is  the 
general  presumption  that  the  possessor 
may  be  the  owner.  So  far  then  we  may 
view  possession  as  a  shadow  of  owner- 
ship, as  a  presumed  ownership ;  but  this 
view  of  the  matter  only  extends  to  the 
establbhment  of  the  rule  of  law  in 
general,  and  not  to  the  legal  reason  for 
any  particular  case  of  possession.  This 
legal  reason  is  founded  rather  in  the  pro- 
tection against  the  formal  injury,  and  ac- 
cordingly possessorial  interdicts  have  a 
completely  obligatory  character,  and  can 
never  be  viewed  as  provisional  vindica- 
tions." 

The  special  object  of  Savigny's  essay 
may  be  collected  from  these  passages. 
The  legal  principles  here  developed  are 
applicable  to  every  system  of  jurispru- 
dence. There  must  always  be  a  distinc- 
tion between  the  right  to  possess,  which 
is  a  legal  consequence  of  ownership,  and 
the  right  of  possession,  which  is   inde- 
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pendent  of  all  ownership.  The  owner  of 
a  thing  may  not  haxe  the  possession,  but 
he  has  a  right  to  the  possession,  which  he 
most  prosecute  by  legal  means.  The 
possessor  of  a  thing,  simply  as  such,  has 
rights  which  are  the  consequences  of  his 
possession ;  that  is,  he  is  legally  entitled 
to  be  protected  against  forcible  ejection 
or  fraudulent  deprivation;  his  title  to 
a  continuance  of  his  possession  is  good 
agiunst  all  persons  who  cannot  establish 
their  right  to  the  thing,  and  this  con- 
tinned  possession  may,  according  to  the 
rules  of  positive  law  in  each  country,  be- 
come the  foundation  of  ownership.  It 
may  be  that  the  acquisition  of  possession 
may  also  be  the  acquisition  of  owner- 
ship, or  that  the  acqui»tion  of  possession 
may  be  essential  to  the  acquisition  of 
ownership.  Thus,  in  the  case  of  occupa- 
tion, the  taking  possession  of  that  which 
has  no  owner,  or  the  acquisition  of  the 
possession,  is  the  acquisition  of  the  own- 
ership. Also,  when  a  thing  is  delivered 
by  ti^e  owner  to  another,  to  have  as  his 
own,  the  acquisition  of  the  possession  is 
the  'acquisition  of  the  ownership.  In 
these  examples,  ownership  and  posses- 
sion are  acquired  at  the  same  time,  and 
there  is  no  right  that  belongs  to  the  pos- 
sessor as  possessor;  his  rights  are  those 
of  owner.  But  the  form  and  mode  of 
the  acquisition  of  the  possession,  viewed 
by  itself  as  distinct  from  the  acquisition  of 
the  ownership,  will  also  be  applicable  to 
the  eases  of  possession  when  possession 
only  is  acqmred.  For  possession  of 
itself  is  a  bare  fact,  though  it  has  legal 
consequences;  and  being  a  bare  fiict,  its 
existence  is  independent  of  all  rules  of 
the  civil  law  or  of  the  jus  gentium,  as  to 
the  acquisition  and  loss  of  rights. 
(Savigny,  p.  25.) 

Having  shown  that  in  the  Roman  law 
all  juristical  possession  has  reference  to 
usucapion  and  interdicts,  and  that  the 
foundation  of  both  is  a  common  notion 
of  juristical  possession,  Savigny  pro- 
ceeds to  determine  the  material  condi- 
tions of  this  notion. 

In  order  to  lay  the  foundation  of  pos- 
session as  such,  there  must  be  detention, 
and  there  must  also  be  the  intention  to 
possess,  or  the  **  animus  possidendi.*' 
Consequently  the  "  animus  possidendi '' 


consists  in  the  intention  of  exercising^ 
ownership.  But  this  ownership  may 
either  be  a  person's  own  ownership,  or 
that  of  another :  if  the  latter,  there  is  no 
such  **  animus  possidendi "  as  makes  de- 
tention amount  to  'possession.  In  the 
former  case  a  man  is  a  possessor,  becanse 
he  treats  the  thing  as  his  own :  it  is  not 
necessary  that  he  should  believe  it  to  be 
his  own. 

Whether  then  we  are  considering  |>os- 
session  as  such,  or  that  possession  which 
is  concurrentiy  acquired  with  ownership, 
or  which  completes  the  aotjuisition  of,  or  is 
the  exercise  of,  ownership,  the  material 
facts  of  possession  are  the  same.  When 
ownership  is  transferred  from  one  man 
to  another,  every  system  of  law  must  re- 
quire some  evidence  of  it  But  the  evidence 
of  the  transfer  of  ownership  may  be  en- 
tirely independent  of  the  evidence  of  ac- 
quisition of  possession;  and  also  the 
evidence  of  the  acquisition  of  possession 
may  be  inseparable  from  that  of  the  ac- 
quisition of  ownership.  There  must  then 
generally  be  some  act  which  shall  be 
evidence  of  the  acquisition  of  possession, 
whether  possession  as  such  is  obtained 
without  ownership,  or  possession  accom* 
panied  by  ownership,  or  possession  as 
necessary  to  the  complete  ac(pisition  of 
ownership,  or  possession  as  simply  the 
exercise  of  ownership. 

It  is  remarked  by  Savigny  {Das  Recht 
des  BesitzeSf  p.  185),  *'  that  in  the  whole 
theory  of  possession  nothing  seems  eaner 
to  determine  than  the  character  of  cor- 
pora apprehension  which  is  necessary 
to  the  acquisition  of  possession.  By  this 
fact  all  writers  have  understood  an  im- 
mediate touching  of  the  corporeal  thing, 
and  have  accordingly  assumed  that  there 
are  only  two  m(^es  of  apprehension: 
laying  hold  of  a  moveable  thing  with 
the  hand ;  and  entering  with  the  foot  on 
a  piece  of  land.  But  as  many  cases 
occur  in  the  Roman  law  in  which  po«es- 
sion  is  acquired  by  a  corporeal  act,  with- 
out such  immediate  contact,  these  cases 
have  been  viewed  as  symbolical  aets^ 
which,  through  the  medium  of  juristical 
fiction,  become  the  substitute  for  real  ap- 
prehension.*'  After  showing  that  this  is 
not  the  way  in  which  the  acquisition 
'  of  possession  is  xmderstood  in  the  Roman 
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law,  and  that  there  is  no  symbolical  ap- 
prehension, bat  that  the  acquisition  of 
possession  may  in  all  cases  be  referred 
to  the  same  corporeal  act,  he  determines 
what  it  is,  in  the  following  manner : 

*'  A  man  who  holds  a  piece  of  gold  in 
his  hand  is  doubtless  the  possessor  of  it ; 
and  from  this  and  other  similar  cases 
has  been  abstracted  the  notion  of  a  cor- 
poreal contact  generally  as  the  essential 
thin^  in  all  acquisition  of  possession. 
But  m  the  case  put,  there  is  something 
else  which  is  only  accidentally  united 
with  this  corporeal  contact,  namely,  the 

Shysical  possibility  to  operate  imme- 
iately  on  the  thing,  and  to  exclude  all 
others  firom  doing  so.  That  both  these 
things  concur  in  the  case  put,  cannot  be 
denied :  that  they  are  only  accidentally 
connected  with  corporeal  contact,  follows 
from  this,  that  the  possibility  can  be  im- 
magined  without  the  contact,  and  the  con- 
taet^without  the  possibility.  As  to  the 
former  case,  he  who  can  at  any  moment 
lay  hold  of  a  thing  which  lies  before 
him,  is  doubtless  as  much  uncontrolled 
master  of  it  as  if  he  actually  had  laid  hold 
of  it.  As  to  the  latter,  he  who  is  bound 
with  cords  has  immediate  contact  with 
them,  and  yet  one  might  rather  affirm 
that  he  is  possessed  by  than  that  he  pos- 
sesses them.  This  physical  possibility 
then  is  that  which  as  a  &ct  must  be  con- 
tained in  all  acquisition  of  possession: 
corporeal  contact  is  not  contained  in  that 
notion,  and  there  is  no  case  in  which 
a  fictitious  apprehension  need  be  as- 
sumed." 

This  clear  exposition  of  a  principle 
of  Roman  law  is  applicable  to  all  sys- 
tems of  jurisprudence  which  have  re- 
ceived any  careful  elaboration,  for  the 
principle  is  in  its  nature  general.  .It 
may  be  that  the  expounders  of  our  law 
have  not  always  clearly  seen  this  prin- 
ciple, even  when  they  have  recognised 
it;  and  it  may  be  that  they  have  not 
always  acted  upon  it.  Still  it  will  ap- 
pear from  various  eases  that  the  physical 
possibility  of  operating  on  a  thing  is  the  es- 
sential character  of  the  acquisition  of  pos- 
session in  the  English  law.  In  the  case  of 
Ward  w.  Turner  (2  Vez.,  431)  it  was  held 
hy  Lord  Hardwicke  that  delivery  of  the 
thing  was  necessary  in  a  case  of  **  donatio 


mortis  causft,"  and  delivery  of  receipts 
for  South  Sea  Annuities  was  not  held 
sufficient  to  pass  the  ownership  of  the 
annuities.  In  his  judgment  Lord  Hard- 
wicke observed,  **  delivery  of  the  key  of 
bulky  things,  where  wines,  &c.  are,  has 
been  allowed  a  delivery  of  the  posses- 
sion, because  it  is  the  way  of  coming  at 
the  possession,  or  to  make  use  of  the 
thing;  and  therefore  the  key  is  not  a 
S3rmbol,  which  would  not  do."  In  one  of 
his  chapters  (§  16,  Apprehension  bewegli- 
chen  Sachen)  Savigny  uses  the  very 
same  example  of  the  key,  showing  that 
it  is  not  a  S3rmbol,  but  the  means  of  get- 
ting at  things  which  are  locked  up,  and 
therefore  the  delivery  of  the  key  of  such 
things,  when  they  are  sold,  is  a  delivery 
of  the  possession.  (See  the  cases  in  the 
Dignt  cited  \xy  Savigny,  p.  209.) 

POST-OFFICE.  Ck)rre8pondenoe  is 
the  offspring  of  advanced  civilization. 
When  the  state  of  society  in  this  country 
anterior  to  the  seventeenth  century  is 
considered,  there  can  be  little,  surprise 
that  we  hear  nothing  of  a  post-office  be- 
fore that  period.  The  business  of  the 
state  only  demanded  correspondence. 
The  king  summoned  his  barons  from  all 
quarters  of  the  kingdom  by  letters  or 
writs,  and  held  frequent  communication 
with  his  sheriffs,  to  collect  his  parliament 
together,  to  muster  his  forces,  to  preserve 
his  peace,  to  fill  his  treasury.  The  ex- 
penses of  the  establ^hment  of  Nuncii, 
charged  with  the  Conveyance  of  letters, 
formed  a  large  item  in  the  charges  of 
the  royal  household.  As  early  as  the 
reign  of  King  John,  the  payments  of 
Nuncii  for  the  carriage  of  letters  may  be 
found  enrolled  on  the  Close  and  Miss 
Rolls,  and  these  payments  may  be  traced 
in  an  almost  unbroken  series  through  the 
records  of  subsequent  reigns.  Nuncii 
also  formed  part  of  the  establishment  of 
the  more  powerful  nobles.  The  Nuncins 
of  the  time  of  King  John  was  probably 
obliged  to  provide  his  own  horse  through- 
out his  journey ;  whilst  in  the  reign  of 
Edward  II.  he  was  able,  and  found  it 
more  suitable,  to  hire  horses  at  fixed  potis 
or  stations.  In  1 48 1,  Edward  IV.,  during 
the  Scottish  war,  is  stated  by  Gale  to  have 
established  at  certain  posts,  twenty  miles 
apart,  a  change  of  nders,  who  handed 
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letters  to  one  another,  and  by  this  means 
expedited  them  two  hundred  miles  in 
two  days.  The  Persians  had  a  similar 
means  of  communication,  which  is  de- 
scribed by  Herodotus  (viii.  98).  It  would 
seem  that  in  England  the  posts,  at  which 
relays  of  riders  and  horses  were  kept, 
were  wholly  private  enterprises ;  but  that 
when  their  importance  became  felt  and 
appreciated,  the  state  found  it  both  po- 
litic and  '  a  source  of  profit  to  subject 
them  to  its  surveillance.  A  statute  in 
1548  (2  &  3  Edw.  VI.  c.  3)  fixed  a 
penny  a  mile  as  the  rate  to  be  chargeable 
for  the  hire  of  post-horses. 

In  1581  one  Thomas  Randolph  is 
mentioned  by  Camden  as  the  chief  post- 
master of  England ;  and  there  are  rea- 
sons for  concluding  that  his  duties  were 
to  superintend  the  posts,  and  had  no  im- 
mediate connection  with  letters.  The 
earliest  recital  of  the  duties  and  pri- 
vileges of  a  postmaster  seems  to  have 
been  made  by  James  I.  The  letters 
patent  of  Charles  I.  in  1632  (Pa/.,  8  Car. 
1.,  p.  i.  m,  15  d;  Faederaj  vol.  19,  p.  385) 
recite  that  James  constituted  an  office 
called  the  office  of  postmaster  of  Eng- 
land for  foreign  parts  being  out  of  his 
dominions. 

In  1635  a  proclamation  was  made  **for 
settling  of  the  letter-office  of  England  and 
Scotland."  It  sets  forth  "that  there  hath 
been  no  certain  or  constant  intercourse 
between  the  kingdoms  of  England  and 
Scotland;"  and  commands  "Thomas 
Witherings,  Esq.,  his  Majesty's  post- 
master of  England  for  foreign  parts, 
to  settle  a  running  post  or  two,  to  run 
night  and  day  between  Edinburgh  and 
Scotland  and  the  City  of  London,  to  go 
thither  and  come  back  in  six  days." 
Directions  are  given  for  the  manage- 
ment of  the  correspondence  between 
post-towns  on  the  line  of  road  and  other 
towns  which  are  named,  and  likewise  in 
Ireland.  All  postmasters  are  com- 
manded "  to  have  ready  in  their  stables 
one  or  two  horses  :"  twopence-halfpenny 
for  a  single  horse  and  fivepence  for  two 
horses  per  mile  were  the  charges  settled 
for  this  service.  A  monopoly  was  esta- 
blished, with  exceptions  in  favour  of 
common  known  carriers  and  particular 
messengers  sent  on  purpose.     In  1640  a 


proclamation  was  made  concerning  the 
sequestration  of  the  office  of  postmaster 
for  foreign  parts,  and  also  of  the  letter- 
office  of  England,  into  the  hands  of  Philip 
Burlamachy  of  London,  merchant;  but 
in  1642  it  was  resolved  by  a  committee 
of  the  House  of  Commons  that  such 
sequestration  was  "  a  grievance  and  ille- 
gal, and  ought  to  be  taken  off,*'  and  that 
Mr.  Witherings  ought  to  be  restored. 
As  late  as  1644  it  appears  that  the  poet- 
master's  duties  were  not  connected  di- 
rectly with  letters.  A  parliamentary  fb- 
solution  entered  on  the  Journals  of  the 
Commons  states  "that  the  Lords  and 
Commons,  finding  by  experience  that  it  is 
most  necessary,  for  keeping  of  good  in- 
telligence between  the  parliament  and 
their  forces,  that  post  stages  should  be 
erected  in  several  parts  of  the  kingdom, 
and  the  office  of  master  of  the  posts  and 
couriers  being  at  present  void,  ordain 
that  Edmund  Prideaux,  Esq.,  a  member 
of  the  House  of  Commons,  shall  be,  and 
is  hereby  constituted,  master  of  the  posts, 
messengers  and  couriers."  "  He  first  esta- 
blished a  weekly  conveyance  of  letters 
into  all  parts  of  the  nation,  thereby  saving 
to  the  public  the  charge  of  msdntaining 
postmasters  to  the  amount  of  7000/.  per 
annum."  (Blackstone.)  An  attempt  of 
the  Common  Council  of  London  to  set 
up  a  separate  post-office,  in  1649,  was 
checked  by  a  resolution  of  the  House  of 
Commons,  which  declared  "  that  the  office 
of  postmaster  is,  and  ought  to  be,  in 
the  sole  power  and  disposal  of  parlia- 
ment" 

But  the  most  complete  step  in  tlie  estab- 
lishment of  a  Post-office  was  taken  in 
1656,  when  an  act  was  passed  "to  settle 
the  postage  of  England,  Scotland,  and 
Ireland."  This  having  been  the  model  of 
all  subsequent  measures,  induces  us  to 
give  something  more  than  a  passing  no- 
tice of  it  The  preamble  sets  forth  *•  that 
the  erecting  of  one  Greneral  Post-office  for 
the  speedy  conveying  and  recarrying  of 
letters  by  post  to  and  from  all  places 
within  England,  Scotland,  and  Ireland, 
and  into  several  parts  beyond  the  seas, 
hath  been  and  is  the  best  means  not  only 
to  maintain  a  certain  and  constant  inter- 
course of  trade  and  commerce  between  all 
the  said  places,  to  the  great  benefit  of  the 
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people  of  these  nations,  but  also  to  convey 
the  pabliqne  despatches,  and  to  discover 
and  prevent  many  dangerous  and  wicked 
designs  which  have  been  and  are  daily 
contrived  against  the  peace  and  welfare 
of  this  commonwealth,  the  intelligence 
whereof  cannot  well  be  communicated 
but  by  letter  of  escript"  It  also  enacted 
that  "  there  shall  be  one  Generall  Post- 
office,  and  one  officer  stiled  the  postmaster- 
general  1  of  England  and  comptroller  of 
the  Post-office."  This  officer  was  to  have 
the  horsing  of  all  "through"  posts  and 
persons ''riding  in  post."  Prices  for  letters, 
both  English,  Scotch,  Irish,  and  foreign, 
and  for  post-horses,  were  fixed.  All  other 
persons  were  forbidden  to  "  set  up  or  im- 
ploy  any  foot-posts,  horse-posts,  or  pac- 
quet-boats."  These  arrangements  were 
confirmed  in  the  first  ^ear  of  the  Resto- 
ration by  an  Act  which  was  repealed  9 
Anne,  c.  11.  In  1683,  a  metropolitan 
penny-post  was  set  up,  the  historjr  of 
which  is  given  at  length  in  the  *  Ninth 
Report  of  the  Commissioners  of  Post- 
office  Inquiry.*  From  1711  to  1838, 
upwards  of  150  acts  affecting  the  regula- 
tions of  the  Post-office  were  passed.  In 
the  first  year  of  Her  present  Majesty 
ninety-nine  of  these  were  repealed,  either 
wholly  or  partially,  and  four  Acts  were 
passed  (caps.  33,  34,  35,  36),  by  which 
the  whole  department  of  the  Post-office 
was  regulated.  Their  enactments  have 
been  abrogated,  to  a  great  extent,  by  the 
adoption  of  Mr.  Rowland  Hill's  plan  of 
uuirorm  postage,  which  we  shall  pre- 
sently notice.  This  measure  was  carried 
into  effect  by  an  Act  passed  in  1839,  2  and 
3  Vic,  c.  52,  which  conferred  temporary 
powers  on  the  Lords  of  the  Treasury  to 
do  so,  and  was  subsequently  confirmed  by 
an  Act  3  &  4  Vic,  c  96,  passed  10th 
August,  1840. 

Iiat€8  of  Postage,— The  first  establish- 
ment of  a  rate  of  postage  for  carrying 
letters  occurs  in  1635,  in  the  proclamation 
already  described.  The  rates  were  fixed 
as  follows : — 

Under  80  miles      .  2rf.  single  letter. 

Between    80    miles 

and  140  miles     .  4  „ 

Above  140  miles    .  6  „ 

On  the  borders  and 
in  Scotland         .  8  „ 


'  Two,  three,  four,  or  five  letters  in  one 
packet,  or  more,  to  pay  according  to  the 
bigness  of  the  said  packet'    The  rates  of 
postage  were  successively  altered  in  1710, 
1705,  1784,1797,  1801,  1805,  and  1812. 
In  some  instances  the  scale  of  1765  was 
lower  than  that  of  1710 :  one  penny  in- 
stead of  threepence  was  charged  for  dis- 
tances not  exceeding  fifteen  miles;  and 
twopence  instead  of  threepence  for  two 
other  distances.    In  the  alterations  made 
in  subsequent  years  the  rates  of  postage 
were  increased  each  time.    Before  the 
uniform  penny-postage  was  adopted  the 
rates  in  use  were  as  follows: — 
Single  letters  from  any  post- 
office  in  England  to  any  place 
not  exceeding   15  measured 
miles  from  such  office 
Above  15  and  not  exceeding  20 
20      .         .         .30 


30 
50 
80 
120 
170 
230 
300 


50 
80 
120 
170 
230 
300 
400 


Ad. 
5 

6 

7 

8 

9 

10 
11 
12 
13 


And  further  for  every  100  or 
part  thereof       ...       1 

These  rates  were  applied  to  general-post 
letters  passing  from  one  post-town  to  ano- 
ther post-town.  The  principle  of  the 
rating  was  to  charge  accordmg  to  the 
distance  which  the  conveyance  travelled, 
until  the  year  1839,  when  the  direct  dis- 
tance only  was  charged.  A  single  letter 
was  interpreted  to  mean  a  single  piece  of 
paper,  provided  it  did  not  exceed  an  ounce 
in  weight.  A  second  piece  of  paper, 
however  small,  or  any  inclosure,  consti- 
tuted a  double  letter.  A  single  sheet 
above  an  ounce  was  charged  with  four- 
fold postage.  After  a  fourfold  charge,  the 
additional  charges  advanced  by  weight. 

In  Scotland,  letters,  when  conveyed  by 
mail-coaches  only,  were  subject  to  an 
additional  halfpenny.  letters  passing 
between  Great  Britain  and  Ireland  were 
subject  to  the  rates  of  postage  charged  in 
Great  Britain,  besides  packet  rates,  and 
Menai,  Conway  Bridge,  or  Mil  ford  rates. 

The  Postmaster-general  had  authority 
to  establish  penny-posts  for  letters  not 
exceeding  in  weight  four  ounces,  in,  from, 
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or  to,  any  city,  town,  or  place  in  the 
United  Kinffdom  (other  than  London  or 
Dablin),  wi£ont  any  reference  to  the  dis- 
tance to  which  the  letters  were  conveyed. 
The  London  Twopenny  Post  extended  to 
all  letters  transmitted  by  the  said  post  in 
the  limits  of  a  circle  of  three  miles'  radios, 
the  centre  being  the  General  PoBtK>ffice 
in  St.  Martin's  le  Grand ;  which  limits  the 
Postmaster-general  had  authority  to  alter. 
The  London  Threepenny  Post  extended 
to  all  letters  transmitted  by  the  said  post 
beyond  the  circle  of  three  miles'  radius, 
axM  within  the  limits  of  a  circle  of  twelve 
miles'  radius,  the  centre  being  the  Gene- 
ral Post-office. 

The  Select  Committee  of  the  House 
of  Commons  in  1838  and  1839,  which 
investigated  Mr.  Rowland  Hill's  plan, 
reported  the  following  to  be  the  average 
rates  of  postage : — 

Average  rates^  Multiple  Letters  being  in- 
cluded and  counted  as  Single. 

d. 
Packet  and  ship  letters       .    nearly  23^ 
and  inland  general- 
post  letters    .        .        .    nearly   9} 
Ditto,  ditto,  and  London  2d. 

and  3<f.  post  letters  .    nearly  8} 

Ditto,  ditto,  ditto,  and  coun- 
try Id,  post  letters  •     little  more 
than7i 
Inland  general-post   letters 

only  ....  nearly  8} 
Ditto  and  London  2d.  and 

3d.  post  letters        .         .     nearly   7^ 
Ditto,  ditto,  and  country  Id. 
post  letters    .'         .         .     nearljr   6} 
Average  rates.  Multiple  Letters  being 
excluded. 
^ngle   inland   general-post 

letters  .        -         .        •    nearly   7f 
Ditto  and  London  2d.  and 
3d.  post  letters        .        •    little  more 
thane} 
Ditto,  dittOk  and  country  Id. 
post  letters     .         .         .     nearly   6^^ 
Franking. — As  early  as  a  post-office 
was  established,  certain  exemptions  from 
the  rates  of  postage  were  made.      Parlia- 
mentary franking  existed  in  16G6.      In 
the  paper  bill  which  granted  the  post- 
office  revenue  to  Charles  II.  a  clause  pro- 
vided that  all  the  members  of  the  House 
of  Commons  should  have  their  letters 


free,  which  dause  was  left  out  by  the 
lords,  because  no  similar  provision  was 
made  for  the  passing  of  their  letters,  but 
a  compromise  was  made  on  the  asBorance 
that  their  letters  should  pass  free. 

In  1735  the  House  of  Commons  prafle- 
cnted  some  investigations  into  the  subject, 
which  appear  on  the  Journals.  Again,  in 
17G4  (4  Geo.  III.),  a  committee  was  ap- 
pointed *' to  inquire  into  the  several  fiuuos 
and  abuses  in  relation  to  the  sending  or 
receiving  of  letters  and  parcels  free  mun 
the  dutyof  posta^."  Resolutions  restrict- 
ing and  regulatmg  the  privil^e  were 
passed.  From  time  to  time  the  privilege 
was  extended,  until  it  was  finally  abo- 
lished, with  very  few  exceptions,  on  the 
10th  of  January,  1843. 

Seven  millions  of  franks,  out  of  sixty- 
three  millions  of  general-post  letters,  in- 
cluding franks,  were  estimated  in  1838  to 
pass  through  the  Postpoffice  annually. 

The  privile^  letters,  reduced  to  the 
standara  of  smgle  letters,  amounted  to 
above  30  per  cent,  of  the  whole  number  of 
letters  transmitted  by  the  general  post 

The  average  weight  of  a  single  charge- 
able letter  was  about  3-IOthsof  an  ounce; 
the  average  weight  of  a  parliamentary 
frank  about  48-IOOths  of  an  ounce ;  that 
of  an  official  frank  1-9376  oz.,  or  nearly 
two  ounces ;  and  that  of  a  copy  of  a  pub- 
lic statute  3*1129  oz.  Had  they  been 
liable  to  the  ^en  existing  rates,  they 
would  have  contributed  1,002,2222.  to  the 
revenue. 

Newspapers  with  a  few  exceptions  nass 
free  of  postage.  Newspapers  printed  in 
foreign  countries  are  charged  a  small 
rate  of  postage,  which  depends  upon  the 
granting  of  equivalent  terms  to  rkiglish 
newspapers  sent  by  post  to  such  foreign 
countries.  All  fhinking  is  now  altogether 
abolished. 

Revenue. — The  statistics  of  the  Post- 
office  revenue  are  far  from  complete.  In 
the  early  period  of  the  Postroffice  estab- 
lishment, and  before  1716,  only  a  few 
scattered  accounts  can  be  collected.  In 
1653  the  annual  revenue  was  farmed  for 
10,000/.,  and  in  1659  for  14,0002.  (Jour- 
nals of  the  Commons).  In  1663  it  was 
farmed  for  2 1, 5002.  annually,  and  the 
amount  settled  on  the  Duke  of  York.  In 
1674  the  farming  of  the  revenue  yielded 
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43,0007.  In  1685  it  produced  65,0001. 
Parliament  resumed  the  grant  after  1688, 
though  the  king  continued  to  receive  the 
revenue.  In  1711  the  gross  revenue  was 
reckoned  at  111,426/.  From  1716  to 
1 733  the  average  yearly  net  revenue  was 
97,540/.,  found^  upon  **  a  certain  account 
and  not  an  estimate."  (Commons'  Jour- 
nals, April  16,  1735).  In  the  Postage 
Reports  of  1838  (vol.  ii.,  App.,  p.  176; 
vol  i.i  p.  511)  are  accounts  showing  the 
gross  receipt,  charge  of  management,  net 
receipt,  and  rate  per  cent  of  collection  in 
Great  Britain  from  1758  to  1837,  and  in 
Scotland  and  Ireland  from  1800  to  1837. 
The  accounts  for  a  few  years  will  serve 
to  show  its  progress. 


Great  Britain. 

^ean  ended      Gxtw 

Charges  of 

Rate  per 

5  April. 

Receipt. 

MAnagement. 

cent,  of 
Collection. 

£ 

£ 

£ 

1758 

222,075 

148,345 

66 

1769 

305,058  " 

140,298 

45 

1779 

402,918 

263,670 

65 

1786 

506,500 

220,525 

43 

1799 

1,012,731 

324,787 

32 

1816 

2,193,741 

594,045 

27 

1837 

2,206,736 

609,220 

27 

The  net  receipt,  deducting  returns,  was 
as  under : — 

£  £ 

1758       78,730  1799        657,388 

1769     164,760  1816      1,526,527 

1779     139,248  1837      1,511,026 
1786     285,975 

Scotland. 


1800 

1837 

£ 

£ 

Gross  receipts 
Charges  of  collec- 

100,651 

220,758 

tion 

16,896 

59,945 

Net  income 

83,755 

160,813 

Bate  per  cent,  of 

collection 

m 

27 

Ireland. 

Gross  receipts 

84,040 

255,070 

Charges  of  collec- 

tion 

59,216 

95,548 

Returns  deducted 

24,824 

134,809 

Rate  per  cent  of 
collection  •  70 

VOL.  II. 


37 


United    Kingdom. 

1837  1838 
£  £ 
Gross  receipts       .  2,462,269  2,467,216 
Charges  of  collec- 
tion          .         .      669,940  669,:r>!J 
Returns        .          •      122,531  120,938 
Net  receipts           .   1,669,798  1,676,522 
Rate  per  cent  of 
collection          .              27  27 

The  Select  Committee  on  Postage,  in 
1838,  instituted  a  comparison  of  the  Post- 
office  revenue,  from  which  it  appeared 
that  from  1815  to  1820  inclusive,  on  an 
average  gross  revenue,  excludiug  repay- 
ments, of  2,190,597/.  there  had  been  an 
increase  of  60,827/.,  averaging  only  3578/. 
yearly,  or  little  more  than  1 J  per  thou- 
sand, though  the  advance  had  been  rapid 
in  population,  and  still  more  so  in  wealth, 
industry,  and  trade. 

Estaolishmentf  Cost  if  Management, 
j*c.— The  head  of  the  Post-office  is  styled 
&ie  Postmaster-General,  under  wliose 
anthori^  are  placed  all  the  post-offices 
in  the  tfnited  Kiogdom  and  the  colonies. 
The  office  was  jointly  held  by  two  persons 
imtil  the  last  few  years.  It  is  considered 
a  political  one,  and  the  holder  relinquishes 
it  with  a  change  of  ministry ;  but  the 
postmaster-general  has  not  generally  a 
seat  in  the  cabinet  The  Commissioners 
of  Post-office  Inquiry  (4th  Report)  recom- 
mended that  the  office  should  be  exercised 
hy  three  permanent  conmiissioners ;  and  a 
Bill  passed  the  Commons  to  give  elfect  to 
the  recommendation,  but  was  thrown  out 
by  the  Lords. 

In  1835  the  number  of  persons  em- 
ployed at  the  General  Post-office,  London, 
was  1337;  the  number  of  General-post 
letter-carriers  was  281,  and  of  Twopenny- 
post  letter-carriers  464.  The  expenses  of 
the  office  in  salaries  amounted  to  96,234/. 
A  parliamentary  paper  was  printed  in 
1845,  which  shewed  the  number  of  persons 
employed  in  the  General  Post-office  at 
that  time.  This  return  is  now  out  of 
print,  but  it  shewed  that  a  large  addition 
had  been  made  to  the  staff  of  the  depart- 
ment since  1835. 

In  1831  and  1832  the  chief  offices  of 
London,  Dublin,  and  Edinburgh  were 
2o 
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re-mod(4Ied  by  the  Duke  of  Richmond, 
then  pOBtmaster-general.  The  separate 
office  of  postmaster-general  for  Ireland 
was  abolished ;  and  a  secretary  at  Dublin 
and  at  Edinburgh  is  chief  executive  offi- 
cer for  the  respecdve  countries. 

Constant  additions  are  being  made  to 
the  number  of  post-offices  throughout  the 
kingdom.  In  1840,  considering  posts 
formerly  called  penny-posts,  *  fifth  clause 
posts/  and  sub-offices  as  post-offices,  the 
following  may  be  taken  to  be  about  the 
numbers : — 

Port-       Sttb-    Penny- 
Offices.  Offices,    posts.  Totml. 
England      •     650       190     1090  1930 
Scotland       .     220       105       230  555 
Ireland         •     330       105      200  635 

Every  post-office  in  the  United  King- 
dom has  direct  communication  respec- 
tively with  the  chief  offices  in  London, 
Dublin,  and  Edinburgh. 

The  Commons'  Committee,  in  1838, 
prepared  an  analysis  of  the  cost  of  man- 
agement of  the  Post-office  for  the  United 
Kingdom.  These  accounts  show  that 
about  four-fifths  of  the  charges  consisted 
of  the  cost  of  distributing  letters  in  the 
United  Kingdom.  Transit  cost  two-fifths, 
(287,306/.),  and  the  establishment  two- 
fifths  (288,078/.).  The  mMutenance  of 
the  post  between  this  country  and  the 
colonies  and  foreign  countries,  the  in- 
land post  in  certain  colonies,  and  other 
charges,  make  up  the  remaining  fifth. 
But  these  accounts  were  not  altogether 
complete,  because  the  expense  of  those 
packets  controlled  by  the  Admiralty  was 
included  in  the  Navy  Estimates,  and  could 
not  be  separated.  And  as  the  penny  stamp 
on  newspapers  was  retained  as  a  po6tafl;e, 
about  185,000/.  should  be  carried  to  Vie 
account  of  the  Post-office  receipts.  These 
accounts  are,  of  course,  subject  to  change 
yearly.  The  transmission  of  the  mails 
by  railroads  has  added  much,  since  the 
above  analysis  was  made,  to  the  mileage 
charges. 

No  accounts  of  the  number  of  docu- 
ments passing  through  the  Post-office 
were  kept  until  very  lately.  Founded 
upon  a  very  careful  examination  of  the 
best  data,  the  numbers  were  estimated  in 
1838  to  be  as  follows:— 


Yearly    Average  Yearly 
Description  of       Number  of  rate  per  Reve- 
Letters.  Letters.     Letter,     nue. 

d.  £. 

Packet  and  ship  letters    8,523,578   23-15      369,340 
General-post     inland 

letters  above  4<^.     .  46,378,800     9*S2  1,762,191 
Ditto,  not  exceeding 

<d 5,153,800     3*5  75,151 

London  local-poat  let- 
ters    .       .       .      .  11,8S7,S58     8*32      114,753 
Country     penny-post 

letters        .       .      .     8,030,412      1  33,4»S 


Totai      .      .  74,923,836 

7-60  8^74,923 

Parliamentarv  franks     4,813,448 

•    •          •    • 

Official  franks,  for  pub- 

lic purposes      .      .     8,109,010 

•    •           ■    > 

Public  statutes     .      .          77,548 

•   •           •    • 

Newspapers.       •     .  44,500,000 

.   • 

transmitted     by 

post      .       .       .  186,423,836 

.   .    8,374,923 

«              4.641 

Total  re  venae  f^om 

letters,  1837 8,379,564 

(See  Notes  to  <  Postage  Report,*  pages  4  and  6.) 

The  chargeable  letters  in  the  mails 
leaving  London  were  found  to  weigh 
only  7  per  cent  of  the  whole  weight  of 
those  mails.  The  total  weight  of  the 
chargeable  letters  and  franks  carried  by 
the  thirty-two  mails  leaving  London  was 
only  2912  lbs.  Deducting  one-half  as  the 
weight  of  the  firanks  and  franked  docu- 
ments, Uie  weight  of  all  the  chargeable 
letters  was  only  1456  lbs.,  being  224  lbs. 
less  than  the  weight  which  a  single  mail 
is  able  to  carry.  The  average  weight  of 
the  thirty-two  mails  was  found  to  be  as 
follows : — 

Average  of  32  Mails.  ^-J    J^ 

Bags  weighed     ...  68  14 
Letters,  including  franked 

letters  and  documents  91  20 

Newspapers        ...  304  66 

463         100 

The  management  of  the  conveyance  of 
the  miuls  by  sea  and  land  is  subject,  of 
course,  to  those  constant  changes  which 
arise  out  of  the  improvements  daily 
taking  place  in  the  various  modes  il 
transit  Certain  packets  are  exdusively 
controlled  by  the  Admiralty,  to  whose 
charge  they  were  removed  in  1837  ; 
others  still  remain  with  the  Poet-office. 
Contracts  for  the  conveyance  of  the  mail- 
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oags  to' the  Coutinent  are  made  between 
the  Post-office  and  the  proprietors  of  cer- 
tain steam- vessels.  The  Post-office,  more- 
over, has  the  power  of  sendmg  a  bag  of 
letters  in  any  private  ship. 

The  inland  correspondence  is  carried  on 
by  railroads,  by  foar-horse  and  two-horse 
coaches ;  by  cars  in  Ireland,  by  single- 
horse  carts,  on  horseback,  and  foot. 

The  number  of  miles  travelled  over 
in  England  and  Scotland  by  the  mail- 
coaches  in  1834  was  5,9ll,O0G,  and  in 
1839,  7,377,857.  The  average  speed  in 
England  was  82  miles  per  hour ;  greatest 
speid  lU}  miles ;  slowest  6  miles.  The 
average  mileage  for  four-horse  mails  in 
England  was  lid, ;  and  in  Ireland  2^. 
per  English  mile.  The  system  of  mail- 
coaches  owed  its  origin  to  Mr.  Palmer, 
who,  in  1784,  laid  a  plan  before  Mr. 
Pitt,  which  was  adopted  by  the  govern- 
ment, after  much  opposition  from  the 
functionaries  of  the  Post-office.  Mr. 
Palmer  found  the  post,  instead  of  being 
the  quickest,  nearly  the  slowest  convey- 
ance in  the  country ;  very  considerably 
slower  than  the  common  stage-coaches. 
The  average  rate  of  speed  did  not  exceed 
three  miles  and  a  half  per  hour.  Whilst 
coaches  left  London  in  the  afternoon  and 
reached  Bath  on  the  following  morning, 
the  post  did  not  arrive  till  the  second 
afternoon.  Slowness  was  not  the  only 
defect ;  it  was  also  irregular,  and  very 
insecure.  The  robbery  of  the  mail  was 
very  common.  Mr.  Palmer  succeeded 
in  perfecting  the  mail-coach  system,  and 
in  greatly  increasing  the  punctuality, 
the  speed,  and  security  of  the  post  and 
the  revenue  of  the  postoffice. 

Mr,  Rowland  HUVs  Plan.-hx  1838 
Mr.  Rowland  Hill  privately  submitted  to 
the  government  a  plan  for  the  improve- 
ment of  the  post-office,  and  subsequently 
published  his  views  on  the  subject  in 
a  pamphlet  under  the  title  of  '  Poet- 
office  Reform — its  Importance  and  Practi- 
cability.' The  main  features  of  Mr.  Hill's 
plan  were — I,  a  great  diminution  in  the 
rates  of  postage ;  2,  increased  speed  in 
the  delivery  of  letters ;  and,  .3,  more  fre- 
quent opportunities  for  their  dispatch. 
He  proposed  that  the  rate  of  postage 
should  be  uniform,to  be  charged  according 
to  weight,  and  that  the  payment  should 


be  made  in  advance.  The  means  of 
doing  so  by  stamps  was  not  suggested 
in  the  first  edidon  of  the  pamphlet,  and 
Mr.  Hill  states  that  this  idea  did  not 
originate  with  him.  It  ori^nated  inci- 
dentally (as  stated  by  Mr.  Hill)  in  a  sug- 
gestion of  Mr.  Charles  Knight  to  the 
Chancellor  of  the  Exchequer  to  have  a 
stamped  penny  cover  for  the  postage  of 
newspapers,  when  it  was  contemplated  to 
abolish  the  newspaper  stamps.  A  uniform 
rate  of  a  penny  was  to  be  charged  for  every 
letter  not  exceeding  half  an  ounce  in 
weight,  with  an  additional  penny  for  every 
additional  ounce.  Mr.  Hill  discovered 
the  justice  and  propriety  of  a  uniform 
rate  in  the  fact  that  the  cost  attendant  on 
the  transmission  of  letters  was  not  mea* 
sured  by  the  distance  they  were  carried. 
He  showed  on  indisputable  data  that  the 
actual  cost  of  conveying  letters  from  Lon- 
don to  Edinburgh,  when  divided  among 
the  letters  actually  carried,  did  not  ex- 
ceed one  penny  for  thirty-six  letters. 

The  publication  of  this  plan  immediately 
excited  a  strong  public  sympathy  in  its 
favour,and  especially  with  tiie  commercial 
classes  of  the  City  of  London.  Mr.  Wal- 
lace moved  for  a  select  committee  to  in- 
quire into  its  merits  on  the  9th  May,  1837  ; 
but  the  motion  fell  to  the  ground.  In 
December,  1837,  the  government  assented 
to  the  appointment  of  a  select  committee  to 
inquire  Into  and  report  upon  the  plan. 
Aner  sitting  upwards  of  sixty -three  dajrs, 
and  examining  Mr.  Rowland  Hill  and 
eighty-three  witnesses,  besides  the  officers 
of  the  departments  of  the  Post-office  and 
the  Excise  and  Stamp  offices,  the  commit- 
tee presented  a  most  elaborate  Report  in 
favour  of  the  whole  plan,  confirming  by 
authentic  and  official  data  the  conclu- 
sions which  Mr.  Hill  had  formed  from 
very  scanty  and  imperfect  materials.  In 
the  session  of  1839  the  chancellor  of  the 
exchequer  brought  forward  a  Bill  to  en- 
able the  Treasury  to  carry  the  plan  into 
efi'ect,  which  was  carried  by  a  majority 
of  one  hundred  in  the  House  of  Commons, 
and  passed  into  law  on  the  17th  of 
August,  1839.  In  the  following  month 
an  arrangement  was  made  which  secured 
Mr.  Rowland  Hill's  superintendence  of  the 
working  out  his  own  measure ;  but  he 
was  superseded  by  the  administration 
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which  came    into  office  in  September, 
1841.    On  the  5th  December,  1839,  as  a 

Sreparatory  measure,  to  accostom  the 
epartment  to  the  mode  of  charging  by 
weight,  the  inland  rates  were  reduced  to 
a  uniform  charge  of  4d.  per  half-ounce. 
The  scale  of  weight  for  letters  advanced 
at  a  single  rate  for  each  half-ounce  up 
to  sixteen  ounces.  Other  reductions 
were  made  in  packet  rates;  and  the 
London  district  post  was  reduced  from 
2(/.  and  3d.  to  Id.  This  measure  con- 
tinued in  force  until  the  10th  January. 
1840,  when  a  uniform  inland  rate  of 
postage  of  Id.  per  half-ounce,  payable  in 
advance,  or  2d.  payable  on  delivery, 
came  into  operation.  On  this  day  par- 
liamentary franking  entirely  ceaised. 
On  the  6th  May  stamps  were  introduced. 
The  warrants  of  the  Lords  of  the  Treasury 
which  authorised  these  changes  were  pub- 
lished in  the  London  Gazette  of  the  22nd 
November,  28th  December,  1839;  25th 
April,  1840.  Returns  have  been  made 
which  show  the  increase  of  letters  under 
the  uniform-postage  system.  The  num- 
ber of  letters  which  were  actually  counted 
for  the  week  ending  24th  November, 
1839,  before  any  changes  took  place,  was 
1,585,973  letters,  including  franks;  for 
the  week  ending  22nd  December,  1839, 
during  the  fourpenny  rate,  it  was 
2,008,687 ;  and  for  the  week  en.Mi  g  23rd 
February,  1840,  3,199,637.  Tims  the 
number  of  chargeable  letters  of  all  kinds 
increased  29  per  cent  under  the  4d.  rate, 
and  121  per  cent  (or,  deducting  the 
government  letters,  117  per  cent)  under 
the  Id.  rate.  The  number  of  charge- 
able letters  dispatched  by  the  General 
Post  increased  40  per  cent  under  the 
4d.  rate,  and  169  per  cent  (or,  deducting 
the  government  letters,  165  per  cent) 
under  the  penny  rate. 

The  gross  receipts  of  the  Post-office  for 
the  United  Kingdom  in  the  year  pre- 
ceding the  adoption  of  the  uniform  rates 
of  postage,  and  in  subsequent  years,  are 
shown  in  the  following  table : — 

1838  £2,346,278   1842   £1,578,145 

1839  2,390,763   1843    1.535,215 

1840  1,342,604   1844    1,705,067 

1841  1,495,540 

The  net  receipts  for  each  of  the  fol- 


lowing years  ending  10th  October  in 
each  were  as  under : 

£.  £. 

1838  1,536,000         1842     591,000 

1839  1,533,000  1843     590,000 

1840  694,000  1844     672,000 

1841  426,000  1845     688,000 
The  cost  of  management  for  the  year 

ending  5th  Jan.,  1839,  was  686,768/. ; 
and  for  the  year  ending  5th  Jan.,  184.5, 
885,314/.  Day-mails  have  been  esta- 
blished to  every  town  of  importance,  and 
in  some  cases  the  communication  by 
post  between  one  town  and  another 
takes  place  several  times  a  day.  The 
mileage  paid  to  railway  companies  has 
greatly  increased,  but  the  object  for 
which  the  post-office  is  established  has 
been  more  completely  attained.  Cor- 
respondence has  increased  with  the  ra- 
pidity and  frequency  of  conveyance. 

In  1839  the  gross  receipts  of  the  Lon- 
don district  post  were  137,041/.,  and 
in  1844  225,62//. ;  but  the  rates  of  post- 
age (2<f.  and  3d.)  in  1839  were  uniform 
as  it  respects  weight,  and  were  lower 
for  letters  of  a  certain  weight  than 
under  the  existing  system  of  charg- 
ing in  proportion  to  the  weight 

The  number  of  letters  delivered  in 
the  United  Kingdom  for  one  week  in 
1839,  before  the  establishment  of  the 
uniform  rates  of  postage,  and  one  week 
in  the  corresponding  week  of  the  year 
1841,  was  as  follows : — 

Week  ending  Week  ending 
24  NOT.1H39.     21  NoT.lMI. 

Country  offices  .  764,938  2,029,370 
London,  inland, 

foreign,  &  ship  .  229,292  564,481 
London  District  .  258,747  435,602 
Total     England 

and  Wales  .  1,252,977  8,029,453 
Ireland  .  .  179,931  403,421 
Scotiand  .  .  153,065  413,248 
Total  United 

Kingdom  .   1,585,973     3,846,122 

The  total  number  of  letters  delivered 
in  the' United  Kingdom  in  the  week  end- 
ing Nov.  20th  in  each  of  the  following 
years  was  as  under : — 

In  1841  .  .  .  8,846,122 
In  1842  .  .  .  4,202,540 
In  1843     .        .        .     4,349,213 

The  principle  of  cheap  postage  has 
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been  applied  to  the  transmission  of 
money  through  the  post-office  by  means 
of  money-orders.  A  few  years  ago  the 
cost  of  sending  lOs,  to  a  person  160 
miles  from  London  would  have  been 
28.  2d.,  whereas  the  expense  would  now 
be  only  Ad.  including  the  postage.  In 
November,  1840,  the  commission  on 
money-orders  was  reduced  from  1«.  Gd.  to 
6d.  for  sums  above  2/.  and  not  exceeding 
5i. ;  and  from  6d.  to  3d.  for  sums  not 
exceeding  2/.  The  number  of  offices  em- 
powered to  grant  money-orders  has 
been  increased  and  other  facilities  have 
been  granted.  The  consequences  of  these 
successive  changes  have  been  as  follows : 
Number  and  amount  of  money-orders 
issued  in  England  and  Wales  in  the 
quarters  ending — 

No.         Amount. 

5  April,  1839  ..     28,838    £49,496 

6  Jan.,    1840..     40,763       67,411- 
5  Jan.,    1841    ..   189,984     334,652 
5  Jan.,    1842  ..  390,290     820,576 
POWER  OF  ATTORNEY.      [Lfi^ 

TEB  OF  AtTOBNEY.] 

PRAEMUNIRE.  [Law,  Criminal, 
p.  188 ;  Benefice,  p.  339.1 

PREBEND  (vreoenda,  from  praheo,  a 
Low  Latin  word  signifying^  provision  or 
provender),  the  portion  which  the  mem- 
ber of  a  cathedral  or  collegiate  church, 
called  a  Prebendary,  received  in  right 
of  his  place  for  his  maintenance.  It 
was  named  from  the  place  whence  the 
profit  proceeded,  which  was  either  ftom 
some  temporal  lands  or  church  pre- 
ferment attached  to  that  church,  or  some 
other  church  whose  revenues  were  ap- 
propriated towards  the  maintenance  of 
the  member  of  the  cathedral  or  collegiate 
church.    [Canon/] 

PREBENDARY  (prebendarius).  [Pr&. 
bend;   Benefice^ 

PRECEDENCE,  "  a  going  before," 
which  explanation  explains  the  nature  of 
the  thing.  On  all  great  and  public  oc- 
casions when  persons  come  together,  it  is 
convenient  to  have  some  rule  which  shall 
determine  who  shall  walk  first  or  sit  in 
the  chief  place,  and  so  forth.  A  positive 
rule  prevents  disputes  and  contributes  to 
order.  In  England  the  members  of  the 
College  of  Arms,  who  are  the  council  of 
the  earl-marshal  of  England,  are  usually 


referred  to  in  questions  of  precedence ; 
and  they  have  arrangement  of  public  pro- 
cessions, as  at  royal  marriages,  funerals, 
coronations,  and  the  like,  when  questions 
of  precedence  come  to  be  considered. 

There  are  tables  of  precedence  in  many 
books,  and  especially  in  those  called 
peerages. 

PRECEPTORY.    [Commandkry,] 

PRELATE  (etymologically  from  lira 
ana  lotus),  a  person  preferred  or  ad- 
vanced before  another,  but  it  is  qou' 
fined  to  a  particular  species  of  preferment 
or  advancement,  namely,  that  amongst 
the  clergy ;  and  it  is  applied  to  those  only 
amongst  them  who  have  attained  the 
veiy  highest  dignity,  that  of  bishop  or 
archbishop,  to  which  we  may  add  patri- 
arch, in  such  churches  as  have  an  officer 
so  denominated.  The  word  prelate  has, 
however  in  ancient  times  been  applied  to 
simple  priests,  members  of  the  clerical 
body  in  general. 

PREMIUM  IN  LIFE  INSURANCE. 
[Life  Insurance.] 

PREROGATIVE,  a  tenn  derived 
from  the  Latin  Prserogativa,  though  the 
modem  sense  of  the  word  bears  little  re- 
semblance to  its  original  meaning.  As 
a  political  term  it  now  signifies  all  the 
powers  that  belong  to  the  crown  of  Great 
Britain  and  Ireland,  and  are  exercised  by 
the  king  or  queen  regnant,  either  per- 
sonally or  by  delegation  to  others.  [King, 
Parliament.] 

PREROGATIVE  COURT.  [Ec- 
clesiastical Courts.] 

PRESCRIPTION.  "  No  custome  is 
to  bee  allowed,  but  such  custome  as 
hath  been  used  by  title  of  prescription, 
that  is  to  say,  from  time  out  of  mind. 
But  divers  opinions  have  been  of  time 
out  of  mind,  &c.,  and  of  title  of  prescrip- 
tion, which  is  all  one  in  the  law."  (Litt.,  § 
170.)  According  to  this  passage,  "  Ume 
out  of  mind,"  and  "  prescription,"  which 
are  the  same  thing  in  law,  are  essential 
to  custom :  another  essential  to  custom  is 
usage.  But  there  is  a  claim  or  title 
which  is  specially  called  prescription, 
and  which  is  like  custom  so  far  as  it  has 
the  inseparable  incidents  of  time  and 
usage ;  but  it  differs  from  custom  in  the 
manner  in  which  it  is  pleaded,  which 
difference  shows  the  difference  of  the 
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right  This  claim  is  called  prescription, 
because  the  plaiutiff  or  defendant  who 
makes  it  '*  prescribeth  that,"  &c. ;  stating, 
after  the  word  **  prescribeth/'  the  nature 
uf  his  claim. 

The  following  is  an  example  of  a  pre- 
scription (Co.  Litt,  114,  a):—** I.  S^ 
seised  of  the  manor  of  D.  in  fee,  pre- 
scribeth thus  r  that  I.  S^  his  ancestors, 
and  all  whose  estate  he  hath  in  the  sayd 
manor,  had  and  used  to  have  common  of 
pasture  time  out  of  mind  in  such  a  place, 
&C.,  being  the  land  of  some  other,  &c.,  as 
pertaining  to  the  same  manor."  The 
claim  of  a  copyholder  of  a  manor  for 
common  of  pasture  in  the  manor,  allef>es 
a  custom  time  out  of  mind  within  the 
same  manor,  by  which  all  the  copy- 
holders of  the  manor  have  had  and  used 
common  of  pasture  in  it.  The  claim  by 
prescription  then  is  properly  a  claim  of  a 
deteiTOinate  person :  tne  claim  by  cus- 
tom, as  opposed  to  prescription,  is  local, 
and  applies  to  a  certain  place,  and  to 
many  persons,  and  perhaps,  it  may  be 
atldcd,  to  an  indeterminate  number,  as 
the  inhabitants  of  a  parish.  The  follow- 
ing defiiiitinn  of  prescription  appears  to 
be  both  sufficiently  comprehensive  and 
exact : — **  Prescription  is  when  a  man 
claimeth  anything  for  that  he.  his  ances- 
tors, or  predecessors,  or  they  whose 
estate  he  bath,  have  had  or  uised  any 
thing  all  the  time  whereof  no  memory  is 
to  the  contrary."  (  T.  de  fa  Ley.)  From 
this  definition  it  follows  that  prescription 
may  be  a  claim  of  a  person  as  the  heir 
of  his  ancestors,  or  by  a  corporation  as 
representing  tlieir  predecessors,  or  by  a 
person  who  holds  an  office  or  place  in 
which  there  is  perpetual  succession ;  or 
by  a  man  in  right  of  an  estate  which  he 
holds.  It  is  said  that  certain  persons, 
attorneys  for  instance,  may  prescribe 
that  they  and  all  attorneys  of  the  same 
court  have  certain  privileges;  it  seems 
indifferent  whether  this  is  called  pre- 
scription or  custom,  but  it  is  more  con- 
sistent with  the  old  definitions  to  call  it 
prescription,  since  it  is  not  a  local  usage, 
and  it  is  by  or  on  behalf  of  a  deter- 
minate number  of  persons,  that  is,  all  the 
attorneys  of  a  iparticular  court    It  is 

^so  said  that  panshioners  may  prescribe 
a  matter  of  easement,  as  a  way  to  a 


church-yard,  but  not  for  a  profit  out  of 
land :  such  a  prescription,  however,  is  not 
contained  within  the  above  definitioD, 
and  is  in  all  respects  more  properly  a 
custom. 

It  is  essential  to  prescription  (sabjeot 
to  the  limitations  hereinafter  mentioni'd ) 
that   the    usage  of  the   thing  claimed 
should  have  been  time  oat  of  mind,  con- 
tinuous, and  peaceable.    **  Time  out  of 
mind"    means,  that  there  most  be  no 
evidence  of  non-usage  or  of  mterruption 
inconsistent  with  the  claim  and  of  a  date 
subsequent  to  the  first  year  of  Richard 
I.,  which  is  the  time  of  the  commence- 
ment of  legal  memory.     If  it  can  Ite 
shown,  either  by  evidence   of  perwns 
living,  by  record,  or  writing,  or  by  any 
other    admissible    evidence,    that    the 
alleged  usage  began  since  the  fint  year 
of  Richard  1.,  the  prescription  cannot  he 
maintained.     Ueoeated  usage  alto  must 
be  proved  in  order  to  support  the  pre- 
scription, but  an    uninterrupted   enjoy- 
ment for  twenty  years  has  been  cousi- 
dered  sufficient  proof,  where  there  is  n^ 
evidence  to  show  the  commencement  of! 
the  enjoyment    [Pbesukption.]     The 
various    rules  as   to  prescription  what 
majr  be  prescribed  for,  in  what  form  th<^ 
claim  must  be  made,  and  how  a  prescri{>- 
tion  may  be  lost  or  destroyed,  belong  K 
treatises  on  law.      It  is  said  that  pre^ 
scription  ii  founded  on  the  assumption  oi 
an  original  grant  which  is  now  lost. 

Recent  Acts  have  made  some  altenii 
tions  as  to  prescription,  and  limited  thi 
time  within  which  actions  can  b 
brought  or  suits  instituted  relating  t 
real  property.  The  3  &  4  Wm.  IV.,  < 
27,  applies  to  every  thing  of  a  corporea 
namre,  which  is  land  in  th«  sense  i 
which  land  is  interpreted  in  that  Act 
but  it  only  applies  to  those  kinds  of  pn 
perty  of  an  incorporeal  nature,  whic 
are  advowsons,  annuities,  and  rents.  Tl 
2  &  3  Wm.  IV.,  c  100,  applies  only 
cases  of  modus  and  exempdon  froi 
tithes.  The  2  &  3  Wm.  IV.,  c  71,  whi< 
is  entitled  ''An  Act  for  Shortening  tl 
Time  of  Prescription  in  certain  case? 
applies  (§  1)  to  ''claims  which  naay  I 
lawfully  made  at  the  common  law  1 
custom,  prescripticm,  or  grant  to  ai 
right  of  common  or  other  profit  or  bene 
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to  be  taken  from  or  upon  any  land,  &c., 
except  such  matters  and  things  as  are 
therein  specially  provided  for,  and  except 
tithes,  rents,  and  services ;"  (§  2)  "  to 
any  way  or  other  easement,  or  to  any 
waterconrse,  or  the  nse  of  anv  water,'' 
&c. ;  and  (^  3)  to  the  nse  of  light  No 
daim  to  the  things  comprised  within  this 
statute  "shall,  when  such  right,  profit, 
or  benefit  (as  is  mentioned  in  §  1 )  shall 
have  been  actually  taken  and  enjoyed  by 
any  person  claiming  right  thereto,  with- 
out interruption  for  the  lull  period  of 
thirty  years,  be  defeated  or  destroyed  by 
showing  only  that  such  right,  profit,  or 
benefit  was  first  taken  or  enjoyed  at  any 
time  prior  to  such  period  of  thirty 
years ;  but  nevertheless  such  claim  may 
be  deifeated  in  any  other  way  by  which 
the  same  is  now  liable  to  be  defeated ; 
and  where  such  right,  profit,  or  benefit 
shall  have  been  so  taken  and  enjoyed  as 
aforesaid,  for  the  full  period  of  sixty 
years,  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  unless  it  shall 
appear  that  the  same  was  taken  and  en- 
joyed by  some  consent  or  agreement 
expressly  made  or  ffiven  for  that  pur- 
I)ose  by  deed  or  writing."  As  to  the 
rights  enumerated  in  the  second  section, 
the  terms  of  twenty  and  forty  years  are 
respectively  fixed  in  the  place  of  the 
terms  of  thirty  and  sixty  years  men- 
tioned in  the  first  section.  Under  the 
third  section,  which  applies  to  lights,  an 
absolute  right  to  light  may  be  acquired 
by  twenty  years*  uninterrupted  enjoy- 
ment, unless  the  use  has  been  enjoyed  by 
some  consent  or  agreement  nmde  or 
given  by  deed  or  in  writing.  The 
eighth  section  provides  '*  that  when  any 
land  or  water  upon,  over,  or  from  which 
any  such  way  or  other  convenient  water- 
course or  use  of  water  shall  have  been 
enjoyed  or  derived,  hath  been  or  shall  be 
held  under  any  term  of  life,  or  any  term 
of  years  exceeding  three  years  from  the 
grantiujg  thereof,  the  time  of  the  enjoy- 
ment of  any  such  way  or  other  matter  as 
therein  last  mentioned,  during  the  con- 
tinuance of  such  ternv  shall  be  excluded 
in  the  computaUon  of  the  said  period 
of  forty  years,  in  case  the  claim  shall 
within  three  years  next  after  the  end  or 
sooner  determination  of  such  term  be  re- 


sisted by  any  person  entitled  to  any  re- 
version expectant  on  the  determination 
thereof,"  Formerly  it  was  necessary 
for  all  persons,  who  claimed  in  respect 
of  an  estate  and  had  not  the  fee,  to 
claim  in  the  name  of  the  person  who 
had  the  fee,  but  under  the  last-mentioned 
Act  "  it  shall  be  sufficient  to  allege  the 
enjoyment  thereof  as  of  right  by  the  oc- 
cupiers of  the  tenement  in  respect  whereof 
the  same  is  clumed,  for  such  of  the 
periods  mentioned  in  the  Act  as  may  be 
applicable  to  the  case,  and  without 
claiming  in  the  name  or  right  of  the 
owner  of  the  fee,  as  is  now  usually  done." 

This  statute  applies  also  to  **  any  land 
or  water  of  the  king,  his  heirs,  or  succes- 
sors, or  any  land  being  parcel  of  the 
duchy  of  Lancaster  or  of  the  duchy  of 
Cornwall." 

By  the  common  law  a  man  might  pre- 
scribe for  a  right  which  had  at  any  time 
been  enjoyed  by  his  ancestors  or  predeces- 
sors; but  the  statute  of  32  Hen.  VIII.  c. 
2,  enacted  that  no  person  should  **  make 
any  prescription  by  the  seisin  or  possession 
of  his  ancestor,  unless  such  seisin  or  pos- 
session hath  been  within  threescore  years 
next  before  such  prescription  made." 
This  statute  prevented  any  claim  beinff 
made  bv  prescription  unless  there  had 
been  seisin  or  possession  within  sixty 
years ;  but  it  still  allowed  the  commence- 
ment of  the  enjoyment  at  any  time  within 
legal  memory  before  the  sixty  years  to  be 
proved.  The  recent  Act  directs  that  '*  the 
respective  periods  of  years  thereinbefore 
mentioned  shall  be  deemed  to  be  the 
period  next  before*  some  suit  or  action 
wherein  the  claim  or  matter  to  which 
such  period  may  relate  shall  be  brought 
into  question"  (§  4)  ;  but  itonly  excludes 
proof  of  commencement  of  enjoyment, 
and  it  only  gives  the  absolute  right,  when 
the  several  periods  of  years,  reckoning 
backwards  from  the  time  of  some  sut  or 
action  wherein  the  matter  is  brought  in 
question,  are  completed;  and  it  neither 
excludes  the  proof  nor  gives  the  absolute 
right  if  there  has  been  an  interruption, 
within  the  meaning  of  this  statute,  which 
has  been  submitted  to  or  acquiesced  in 
"  for  one  year  after  the  party  interrupted 

•  Ricbardi  v.  Fry,  7  A.  &  E.,  698. 
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hhall  have  had  notice  thereof,  and  of  the 
i)cr>0Q  making  or  authorising  the  same." 
In  these  cases,  if  there  has  been  seisin  or 
IKVsession  of  the  ancestor  or  predecessor 
within  sixty  years,  the  statute  of  Henry 
VIII.  will  still  apply,  and  evidence  of  the 
commencement  of  enjoyment  within  legal 
memory  mav  still  be  given. 

The  Acts  here  enumerated  do  not  apply 
to  a  claim  **  of  a  manor,  a  court-levt,  a 
liberty,  separate  jurisdiction,  treasure 
trove,  wreck,  waifs,  and  other  forfeitures, 
fdir,  market,  fibhery.  toil,  park,  forest, 
chaoe,  or  auy  privilege  legally  known  as 
a  franchise,  as  well  as  anything  pertaining 
to  those  rights  which  come  under  the 
description  of  dignities  or  offices."  (Mr. 
Hewlett's  Jinili/,  ^c,  to  certain  Evidence 
be/ore  the  Select  Committer  of  the  house 
of  Commong  on  Becords,  February,  1836.) 

I'he  term  prescription  is  derived  from 
the  Uoman  law,  but  the  meanins  of  the 
term  in  the  Roman  law  is  different 
Uhickstone  eays  (iii.  c.  17,  note  F.), 
*'  This  title  of  prescription  was  well  known 
in  the  Homan  law  by  the  name  of  usuca- 
pio  (  Ditj.,  41,  tit.  3,  s.  3),  so  called  because 
a  man  thur  gains  a  title  by  prescription 
may  be  said  uau  rem  capere."  This  re> 
mark  is  not  correct  Usucapio  in  the 
Kumaii  law  was  founded  solely  on  posses- 
sion as  such  [Pobse.ssi6nJ,  and  it  applied 
only  to  *-  corporeal  things  :'*  **  by  the  laws 
of  the  Twelve  Tables  usucapion  of  move- 
able things  was  complete  m  one  year; 
and  of  laud  and  houses  in  two  years." 
((jaius,  ii.  42.)  **To  usucapion  was 
afterwards  added,  as  a  supplement,  the 
long^  temporis  pn&scriptio,  that  is,  an 
exceptio  (plea)  against  the  *'rei  vindi- 
catio,'*  the  ccMiditions  of  which  were 
nearly  the  tame  as  in  the  case  of  usucapi- 
on." ( Savigny,  IMu  Recht  des  Betfitzes,  p. 
6.)  The  term  prsescriptio  was  properly 
pplied  to  that  which  a  plaintiff  (actor) 
prefixed  (pi^oscripsit)  to  the  formula  by 
which  he  made  his  demand  against  a 
defendant,  for  the  purpose  of  limiting  or 
qualifying  his  demand.  It  seems  imer- 
wards  to  nave  been  used  as  equivalent  to 
exceptio  or  plea. 

( Coroyns,  Preecription ;  Viner's 
Abridgment ;  Starkie,  Law  of  Evidence; 
Llackbtone,  ii.  c.  1 7.) 

•»itESCliIPT10N  has,  by  the  Uw  of 


Scotland,  a  much  wider  operation  than 
either  by  the  civil  Uw  or  the  law  of 
Kngland,  supplying   the   place  of    the 
Stamte  of    jLimitations    in  .  the   latter 
system.    It  not  only  protects  individuals 
fhmi  adverse  proceedings  which  other 
parties    might    have  conducted   if  the 
lapse  of  time  had  not  taken  place,  but  it 
in  some  instances  creates  a  posidve  title 
to  property.     The  prescription  by  which 
a  right  of  property  can  be  established  is 
that  of  forty  yean— a  period  probably 
borrowed  from  the  Praetcripiio  quadra^ 
ginta  anaorum  of  the  Romans.      What* 
ever  adverse  right  is  not  cut  off  by  the 
other  special    prescriptions    of  shorter 
periods,  is  destroyed  by  the  iomj  pre- 
scription.     It  may  be  said  generally  t(» 
preclude  the  right  of  exacting  perform- 
ance of  any  claim,  as  to  which  no  judi- 
cial attempt  has  been  made  to  exact  per- 
formance for  forty  years  from  the  timo 
when  it  was  exigible.      To  create  a  title 
to  real  property,  the  long  prescription 
must    he    both    positive    ana    negative. 
The  party  holding   the  property  umst. 
by  himself  or  those  through  whom   he 
holds,  have  lieen  forty  yean  in  unchal- 
lenged possession  of  the  property  on  a 
title  ostensibly  valid — this  is  called  po<^i- 
tive    prescription  ;    and     the    dmmant 
and  those  whom  be  represents  must  have 
been  forty  years  without  an    ostensible 
title,  and  must,  by  not  judicially  attack- 
ing it  have  tacitly  acquiesced  in  the  pos- 
sessor's title— this  is  called  negative  pre- 
scription.    An  action  raised  in  a  compe- 
tent court  interrupts  the  long  prescrip- 
tion.    It  is  usually  stated  in  the  Scotti>h 
law-books  that  it  is  interrupted  by  the' 
minority  of  any  person  who  ooold  chaU 
lenge  the  opposing  right ;  but  it  would  be 
more  correct  to  apply  in  this  case  tbi* 
phraseology  of  the  French  lawyers,  who 
say  it  suspends  prescription,  as  the  years 
of  minority  are  merely  not  counted  in 
nmking  up  the  period  of  forty  year*, 
while,  when  there  is  a  judicial  intemiptitm. 
a  new  period  of  forty  years  commences 
to  run.     When  the  prescription  applies 
to  a  pecuniary  obligation,  payment  of 
interest  or  an  acknowledgment  of  the 
obligation  will  interrupt  it      It  may  be 
observed  that,  by  a  sort  of  analogy  fh>m 
the  system  of  prescriptioD,  wheb  there 
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is  in  Scotland  any  judicial  inquiry  as  to 
the  antiquity  of  a  custom,  it  is  usual  to 
limit  the  period  of  the  inquiry  to  forty 
years,  as  sufficient  to  establish  its  having 
existed  from  time  immemorial.  It  hav- 
ing been  the  practice  in  the  neighbour- 
hood of  Edinburgh  for  the  proprietors  of 
land  to  irrigate  fields  with  the  contents 
of  the  city  sewers — ^the  system  increas- 
ing until  it  became  offensive  to  the  neigh- 
bourhood— these  proprietors  produced 
evidence  of  their  having  continued  the 
practioe  for  forty  years ;  and  although  it 
had  during  that  time  increased  from  an 
evil  felt  only  by  the  individuals  imme- 
diately concerned  with  the  practice,  to 
the  extent  of  a  public  nuisance,  these  pro- 
prietors have,  so  far  as  the  dispute  has 
hitherto  gone,  been  able  to  defend  them- 
selves on  the  groimd  of  prescription. 

The  other  and  shoiter  prescriptions  cut 
off  particular  descriptions  of  claims  or 
methods  of  supporting  them.  By  the 
vicennial  or  twenty  years*  prescription, 
holograph  writings,  not  attested  with  the 
usual  solemnities  of  Scottish  writs,  cease  to 
"  bear  &ith  in  judgment.'*  An  obligation 
of  cautionary  or  suretyship  is  limited  to 
seven  years.  Bills  of  exchange  and  pro- 
missory notes  cease  to  have  force  after  six 
years;  but  the  debts  they  represent,  if  they 
do  represent  debts,  may  be  proved  by 
other  means.  The  quinquennial  prescrip- 
tion cuts  off  all  right  of  action,  after  the 
lapse  of  five  years,  on  bargains  proveable 
by  witnesses.  It  also  protects  agricultural 
tenants  from  a  demand  for  rent  after  they 
have  been  five  years  removed  from  the 
land  to  which  the  demand  applies.  The 
triennial,  or  three  years*  prescription,  is 
very  important.  It  cuts  off  claims  on 
account  for  goods  or  services,  the  three 
^ears  running  from  the  date  of  the  last 
Item  of  the  account ;  and  also  claims  for 
wages,  each  year's  wages  running  a  sepa- 
rate prescription,  and  ceasing  to  be  exigi- 
ble, if  not  pursued  for,  in  the  lapse  of  three 
years  from  the  time  when  it  became  due. 

PRESENTATION.  [Advowson  ;  Be- 

NEJICE.] 

PRESENTMENT.    [Jury;  Police.] 
PRESS,  CENSORSHIP  OF,  a  regu- 
lation which  has  prevailed  in  most  coun- 
tries of  Europe,  and  still  prevails  in  many, 
ac^Sording  to  which  printed  books,  pam] ' 
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lets,  and  newspapers,  are  examined  by 
persons  appointed  for  the  purpose,  who 
are  empowered  to  prevent  publication  if 
they  see  sufficient  reason. 

There  are  different  modes  of  censorship ; 
the  universal  previous  censorship,  by 
which  all  MSS.  must  be  examined  and 
approved  of  before  they  are  sent  to  press ; 
the  indirect  censorship,  which  examines 
works  after  they  have  been  printed,  and, 
if  it  finds  anything  objectionable,  stops 
their  sale  and  confiscates  the  edition,  and 
marks  out  the  author  or  editor  for  pro- 
secution ;  the  optional  censorship,  which 
allows  an  author  to  tender  his  MS.  for 
examination  in  order  to  be  discharged 
from  all  responsibility  afterwards;  and 
lastly,  by  a  distinction  which  has  been 
very  commonly  made  between  newspapers 
or  pamphlets  and  works  of  a  greater  bulk, 
the  censorship  of  the  journals,  which 
exists  even  in  countries  where  larger 
works  are  free  from  this  superintendence. 
All  these  forms  of  censor^ip  imply  an 
establishment  of  censors,  examiners,  in- 
spectors, or  licensers,  as  they  have  been 
variously  called,  appointed  for  the  pur- 
pose, a  provision  quite  distinct  ftt>m  the 
laws  which  define  the  various  offences 
which  a  man  may  be  guilty  of  by  publi- 
cation. These  are  repressive  or  pnenal 
laws,  whilst  the  censorship,  and  especially 
the  previous  censorship,  is  essentially  a 
preventive  regulation. 

The  censorship  may  be  said  to  be  coeval 
with  printing.  In  more  ancient  times, 
those  writings  which  were  obnoxious  to 
the  prevailing  political  or  religious  sys- 
tems, if  they  fell  under  the  eyes  of  men 
in  authority,  were  condemned  to  be  de- 
stroyed. Thus,  all  the  copies  of  the  works 
of  Protagoras  which  could  be  found  in 
Athens  were  publicly  burnt  by  sentence 
of  the  Areopagus,  because  the  author  ex- 
pressed doubts  concerning  the  existence 
of  the  gods.  Personal  defamation  and 
satire  were  also  forbidden.  Naevius  at 
Rome  was  banished,  some  say  put  in 
prison,  for  having,  in  his  plays,  cast  re- 
flections on  several  patricians.  Augustus 
ordered  the  satirical  works  of  Labienus  to 
be  burnt,  and  Ovid's  alleged  or  probable 
cause  of  exile  was  his  amatory  poetry. 
The  senate  under  Tiberius  condemned  a 
work  to  be  burnt,  in  ^hich  Cassiiu  was 
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styled  the  last  of  the  Romans.  Diocletian 
ordered  the  sacred  books  of  the  Christians 
to  be  burnt,  and  afterwards  Constantine 
condemned  the  works  of  Anus  to  the 
flames.  All  these,  however,  were  penal 
proceedings  independent  of  any  censorship. 
The  councils  of  the  Church  condemned 
books  which  they  judged  to  be  heretical, 
and  warned  the  faithful  against  reading 
them.  Afterwards  the  popes  began  to 
condemn  certain  works  and  prohibit  the 
reading  of  them.  In  the  time  of  Huss 
and  Wycliff,  Pope  Martin  V.  excommu- 
nicated those  who  read  prohibited  books. 
The  introduction  of  printing  having 
awakened  the  fears  of  the  ecclesiastical 
authorities,  several  bishops  ordered  books 
to  be  examined  by  censors.  One  of  the 
earliest  instances  of  this  is  that  quoted  by 
Johann  Beckmann,  in  his  'Book  of  In- 
ventions,' of  Berchthold,  Archbishop  of 
Mainz,  who  in  the  year  1486  issued  a 
mandate,  in  which,  after  censuring  the 
practice  of  translating  the  sacred  wntings 
from  the  Latin  into  the  vulgar  German,  a 
language,  he  says,  too  rude  and  too  poor 
to  express  the  exact  meaning  of  the  in- 
spirea  text,  he  adverts  to  the  translations 
of  the  books  of  the  canon  and  civil  law, 
works,  as  the  archbishop  says,  so  difficult 
as  to  require  the  whole  life  of  man  to  be 
understood,  a  difficulty  which  is  now  in- 
creased b^  the  incompetence  of  the  trans- 
lator, which  renders  ol)scurity  still  more 
obscure.  His  grace,  therefore,  setting  a 
full  value  on  the  art  of  printing,  '<  which 
had  its  cradle  in  this  illustrious  city  of 
Mainz,"  and  wishing  to  preserve  its  honour 
by  preventing  it  being  abused,  forbids  all 
persons  subject  to  bis  authority,  clerical 
and  lay,  of  whatever  rank,  order,  and 
profession,  to  print  the  translation  of  any 
work  from  the  Greek,  Latin,  or  any  other 
language,  into  German,  concerning  any 
art,  science,  or  information  whatever, 
publicly  or  privately,  unless  such  transla- 
tion be  read  and  approved  of  before  being 
printed,  and,  when  printed,  before  being 
published,  and  furnished  with  the  written 
testimony  of  one  of  the  doctors  and  pro- 
fessors of  the  University  of  Mainz,  named 
by  the  archbishop,  one  for  theology,  one 
for  law,  one  for  medicine,  and  one  for  the 
arts.  All  who  violated  this  order  were 
to  lose  the  book,  pity  a  fine  of  one  hundred 


gold  florins  to  the  Electoral  (Chamber,  and 
be  excommunicated. 

Then  follows  the  archbishop's  ccnnniis- 
sion  to  the  censors — That  no  one  in  his 
province  translate,  print,  or  publish,  any 
book  in  German,  unless  the  censors  pre- 
viously read  and  approve  its  contents. 
And  he  directs  them  to  refuse  their  appro- 
bation to  such  works  as  offend  religion  or 
morals,  or  whose  meaning  cannot  clearly 
be  made  out,  and  may  give  rise  to  error 
and  scandal.  To  those  works  which  they 
approve  of  they  shall  affix  their  approba- 
tion, two  of  them  jointly,  in  their  own 
handwriting. 

There  were  works  printed  at  Cologne 
in  1479  bearing  the  approbation  of  the 
rector  of  that  university,  and  there  is  also 
an  Heidelberg  edition  of  1480  of  the  book 
entitled  *Nosce  teipsum,'  which  bears 
four  approbations,  one  by  Philip  Rota, 
Doctor  utriusQue  Juris,  and  another  by 
Maffeus  Girardo,  Patriarch  of  Venice  and 
Primate  of  Dalmatia.  There  was,  how- 
ever, no  general  system  of  censorship  in 
the  fifteenth  century,  which  was  an  age  of 
freedom  for  printing ;  and  it  is  a  curious 
fact  that  the  learned  scholar  Merula,  in  a 
letter  to  his  friend  Poliziano,  dated  1480, 
expresses  a  wish  that  a  previous  oensor> 
ship  should  be  established  over  all  books, 
such  as  Plato  recommends  for  his  republic; 
"for,"  says  Merula,  "we  are  now  quite 
overcome  by  a  quantity  of  bad  or  insig- 
nificant books." 

In  1501,  Pope  Alexander  VI.  (Borgia) 
issued  a  bull,  in  which,  after  sundry  com- 
plaints about  the  devil  who  sows  tares 
among  the  wheat,  he  goes  on  to  say  ifaat 
having  been  informed  that  by  means 
of  the  art  of  printing  many  books  and 
treatises,  containing  various  errors  and 
pernicious  doctrines,  have  been  and  are 
being  published  in  the  provinces  of  Co- 
logne, Mainz,  Treves,  and  Magdeburg, 
he  by  these  presents  strictly  forbids  all 
printers,  their  servants,  and  all  who  ex- 
ercise the  art  of  printing  in  any  manner, 
in  the  above  provinces,  to  print  hereafter 
any  books,  treatises,  or  writings,  without 
previously  applying  to  the  respective  arch- 
bishops, or  their  vicars  and  offidals,  or 
whomever  they  may  appoint  for  the  pur- 
pose, and  obtaining  their  licence  fVee  of 
all  expense,  under  pain  of  excommnmca- 
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tion,  besides  a  pecuniary  fine  at  the 
discretion  of  the  respective  archbishops, 
bishops,  or  vicars-general.  The  boll  pro- 
vides for  the  boolu  already  printed  and 
published,  which' are  to  be  examined  by 
the  same  authorities,  and  those  containing 
anything  to  the  prejudice  of  the  Catholic 
faith  are  to  be  burnt. 

At  last,  in  1515,  the  Council  of  the 
Lateran  decreed  that  in  future  no  books 
should  be  printed  in  any  town  or  diocese, 
unless  they  were  previously  inspected  and 
carefully  examined,  if  at  Rome  by  the 
vicar  and  the  roaster  of  the  sacred  palace, 
and  in  the  other  dioceses  by  the  bishop  or 
those  by  him  appointed,  and  by  the  in- 
quisitor of  that  diocese  or  those  by  him 
appointed,  and  countersigned  by  their 
own  hands  gratis  and  without  delay. 
Any  book  not  so  examined  and  counter- 
signed was  to  be  burnt,  and  the  author  or 
editor  excommunicated. 

Here,  then,  was  the  origin  of  the  princi- 
ple of  a  general  censorship  of  the  press, 
vrhich  has  been  ever  since  maintained 
by  the  Church  of  Rome  in  all  countries 
vhere  it  had  power  to  enforce  it.^  The 
bishops  were  the  censors  in  their  respec- 
tive dioceses;  but  the  tribunal  of  the 
inquisition,  wherever  the  inquisition  was 
established,  were  the  censors;  they  ex- 
amined the  MS.  of  every  work  previous 
to  its  being  printed,  and  granted  or  re- 
fused an  *  Imprimatur'  or  licence  at  their 
pleasure.  The  inquisition  moreover 
sought  after  all  books  published  beyond 
its  jurisdiction,  and  having  examined 
their  contents,  condemned  uose  which 
were  contrary  to  the  doctrine  or  disdpline 
of  the  Church  of  Rome,  and  of  these  it 
formed  a  list  known  by  the  name  of 

*  Index  of  Forbidden  Books,'  to  which  it 
has  made  copious  additions  from  time  to 
time.  There  are  several  of  these  indexes, 
made  at  different  times  and  in  different 
places :  the  index  of  the  Spanish  Inquisi- 
tion was  different  from  that  of  Rome. 
Collections  of  these  indices  have  been 
made.   One  of  the  latest  is  contained  in  the 

*  Dictionnaire  Critique  et  Bibliographique 
des  priucipaux  Livres  condamnds  au  Feu, 
supprimds  ou  censures,'  by  Peignot,  Paris, 
180G.  In  countries  where  the  Inquisition 
was  not  established,  such  as  France,  Eng- 
land, and  Germany,  the  bishops  acted  as 


censors  and  licensers  of  books,  which  ih^ 
examined  previous  to  printing,  as  to  all 
matters  concerning  religion  or  morality. 
The  censorship  continued  for  a  long  time 
to  belong  to  the  ecclesiastical  power,  and 
even  afterwards,  when  the  civil  power  in 
various  countries  began  to  appomt  royal 
censors  to  examine  all  kinds  of  works, 
the  episcopal  approbation  was  still  re- 
quired for  all  books  which  treated  of 
religion  or  church  discipline. 

The  Reformation  greatly  modified  the 
censorship  and  reduced  its  powers,  with- 
out, however,  abolishing  it;  the  power 
passed  into  other  hands.    In  England  the 

{practice  seems  to  have  been  to  appoint 
icensers  for  the  various  branches  of 
learning ;  but  the  bishops  monopolized  the 
principal  part  of  the  licensing  power,  as 
we  find  at  the  be^ining  of  the  reign  of 
Charles  I.  in  a  petition  of  the  printers  and 
booksellers  to  the  House  of  Commons, 
complaints  against  Bishop  Laud  that  the 
licensing  of  books  being  wholly  confined 
to  him  and  his  chaplains,  he  allowed 
books  which  favoured  Popery  to  be  pub» 
lished,  but  refused  licensing  those  which 
were  written  against  it.  And  Archbishop 
Abbot  observed  of  Laud's  licensing,  ♦•  it 
seemed  as  if  we  had  an  expurgatory  press, 
though  not  an  index  like  the  Romanists, 
for  the  most  religious  truth  was  expur* 
gated  and  suppressed  in  order  to  the  false 
and  secular  interests  of  some  of  the 
clergy."  The  system  of  previous  licensing, 
however,  did  not  always  secure  an  author 
from  subsequent  respEonsibility.  Thus 
Prynne's  *  Histriomastix '  was  condemned 
in  1636  to  be  burnt  by  the  hangman,  for 
being  a  satire  on  the  royal  fiimily  and 
government,  and  the  author  to  hate  his 
ears  cut  off,  and  to  be  imprisoned  and 
heavily  fined,  although  the  book  had  ac- 
tually been  licensed,  but  it  was  alleged 
on  the  trial  that  the  licenser  had  not  read 
the  whole  of  the  work. 

A  decree  of  the  Star  Chamber  concern- 
ing printing  and  licensing,  dated  1 1th  of 
July,  1637,  was  issued  in  order  to  esta- 
blish a  general  system  on  the  subject. 
The  preamble  refers  to  former  decrees 
and  ordinances  for  tlie  better  govern- 
ment and  regulating  of  printers  and 
printing,  and  particularly  to  an  order  of 
the  23rd  of  June,  in  the  28th  year  of 


PRESS,  CENSORSHIP  OF.     [  572  ]    PRESS,  CENSORSHIP  OF. 

Elizabeth,  **  which  orders  and  decrees 
have  been  found  by  experience  to  be  de- 
fectiTe  in  some  particulars,  and  divers 
libellous,  seditious,  and  mutinous  books, 
have  been  unduly  printed,  and  other 
books  and  papers  without  licence."  The 
decree  enacts  among  other  things  that 
"  no  person  or  persons  shall  at  any  time 
print  or  cause  to  be  printed  any  book  or 
pamphlet  whatsoever,  unless  the  same 
book  or  pamphlet,  and  also  all  and  every 
the  titles,  epistles,  prefaces,  proems,  pre- 
ambles, introductions,  tables,  dedications, 
and  other  matters  and  things  whatsoever 
thereunto  annexed,  or  therewith  im- 
printed, shall  be  first  lawfully  licensed 
'and  authorised  only  by  such  person  and 
persons  as  are  hereafter  expre^ed,  and  by 
no  other,  and  shall  be  also  first  entered 
into  the  registrar's  book  of  the  Company 
of  Stationers,  upon  pain  that  every 
printer  offending  therein  shall  be  for 
ever  hereafter  disabled  to  use  or  exercise 
the  art  or  mystery  of  printing,  and  re- 
ceive such  further  punishment  as  by  this 
Court  or  the  High  Commission  Court 
respectively,  as  the  several  causes  shall 
require,  shall  be  thought  fitting."  It 
then  goes  on  to  provide  that  all  books 
oouceming  the  common  laws  of  the 
realm  shall  have  the  special  approbation 
of  the  Lord  Chief  Justices  and  the  Lord 
Chief  Baron  for  the  time  being,  or  one 
or  more  of  them,  or  by  their  appoint- 
ment ;  that  all  books  of  history  or  any 
other  book  of  state  affairs  shall  be 
licensed  by  the  principal  secretaries  of 
state,  or  one  of  them,  or  by  appointment ; 
and  that  all  books  concerning  heraldry, 
titles  of  honour  and  arms,  or  otherwise 
concerning  the  office  of  earl-marshal, 
shall  be  licensed  by  the  earl-marshal 
or  by  his  appointment ;  **  and  further  that 
all  other  books,  whether  of  divinity, 
physics,  philosophy,  poetry,or  whatsoever, 
shall  be  allowed  by  the  Lord  Archbishop 
of  Canterbury  or  Bishop  of  London  for 
the  time  being,  or  b^  the  chancellors  or 
vice-chancellors  of  either  of  the  univer- 
sities of  the  realm,  for  such  books  that 
are  to  be  printed  within  the  limits  of  the 
universities  respectively,  not  meddling 
either  with  books  of  the  common  law  or 
matters  of  state.  And  it  is  further  en- 
acted  that   every  person  and  persons, 


which  by  any  decree  of  this  court  are 
or  shall  be  appointed  or  authorised  to 
licence  books  or  give  warrant  for  im- 
printing thereof,  as  is  aforesud,  shall 
have  two  several  written  copies  of  the 
same  book,  one  of  which  shall  be  kept 
in  the  public  registry  of  the  respective 
licenser,  to  the  end  Uiat  he  may  be  se- 
cure tiiat  the  copy  so  licensed  shall  not 
be  altered  without  his  knowled^,  and 
the  odier  copy  shall  remain  with  the 
owner,  and  upon  both  the  said  oopi^ 
he  or  they  that  shall  allow  the  said 
book  shall  testify  under  his  or  their 
hand  or  hands,  that  there  is  nothine  in 
the  book  contrary  to  the  Christian  £uth 
and  the  doctrine  and  discipline  of  the 
Church  of  England,  nor  against  the 
state  or  government,  nor  contrary  _  to 
good  life  or  good  manners,  or  otherwise, 
as  the  nature  and  subject  of  the  work 
shall  require,  which  testimony  shall  be 
printed  in  the  beginning  of  the  book 
with  the  name  of  the  licenser.  All 
books  coming  from  beyond  the  seas 
were  to  be  reported  by  the  merchant  or 
consignee  to  the  Archbishop  of  Canter- 
bury or  the  Bishop  of  London,  and  to 
remain  in  custody  of  the  custom-hoose 
officers  until  the  Archbishop  or  Bishop 
sent  one  of  their  chaplains  or  some 
other  learned  man  to  be  present  with  the 
master  and  wardens  of  the  Company  of 
Stationers,  or  one  of  them,  at  the  opening 
of  the  bale  or  package,  for  the  purpose 
of  examining  the  books  therein  con- 
tained. And  if  there  is  any  seditious* 
schismatical,  or  offensive  book  found 
among  them,  it  was  to  be  brought  forth- 
with to  the  Archbishop  of  Canterbury  or 
the  Bishop  of  London,  or  the  High  Com- 
mission Office,  to  be  dealt  with  accord- 
ingly." All  books,  ballads,  charts,  and 
portraits  were  to  bear  the  name  of  the 
printer  or  engraver  as  well  as  of  the 
author  or  maker.  All  printers  were  to 
take  out  a  licence.  Their  number  was 
fixed  and  their  names  were  published. 

The  war  between  Charles  I.  and  the 
Parliament,  and  the  abolition  of  the 
royal  authority,  did  not  affect  the  censor- 
ship, and  the  Long  Parliament  in  the 
plenitude  of  its  power  maintained  the 
practice  just  as  the  Star  Chamber  had 
done. 
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In  March,  1642,  an  order  of  the  Com- 
mons House  of  Parliament  appointed  by 
name  certain  stationers  of  London  to 
search  for  any  lying  pamphlets  scandal- 
COB  to  his  majesty,  or  the  proceedings  of 
both  or  either  Hoose  of  Parliament,  de- 
molish and  take  away  the  printing- 
presses,  and  apprehend  the  printers  or 
sellers. 

In  June,  1643,  was  issued  an  order  of 
the  Lords  and  Commons  assembled  in 
Parliament  for  the  regulating  of  printr 
ing,  and  for  suppressing  the  great  late 
abuses  and  frequent  disorders  in  printing 
many  false,  scandalous,  seditious,  libel- 
lous, and  unlicensed  pamphlets,  to  the 
great  defamation  of  religion  and  govern- 
ment. It  enacts  that  no  book,  pamphlet, 
paper,  nor  part  of  any  such  book,  pam- 
phlet, or  paper,  shall  from  henceforth  be 
printed,  bound,  stitched,  or  put  to  sale  by 
any  person  or  persons  whatever,  unless 
the  same  be  first  approved  of  and  licensed 
under  the  hands  of  such  person  or  per- 
sons as  both  or  either  of  the  Houses  of 
Parliament  shall  appoint  for  the  licens- 
ing of  the  same,  and  entered  into  the 
register-book  of  the  Company  of  Station- 
ers, according  to  ancient  custom.  And 
further  on  it  authorises  or  requires  the 
master  and  wardens  of  the  said  company, 
the  gentleman  usher  of  the  House  of 
Peers,  the  sergeant  of  the  Commons' 
House  and  their  deputies,  together  with 
the  persons  formerly  appointed  by  the 
committee  of  the  House  of  Commons  for 
examination,  to  make  from  time  to  time 
diligent  search  in  all  places  where  they 
shall  think  meet,  for  all  unlicensed 
printing-presses,  and  all  presses  any  way 
employed  in  printing  of  scandalous  or 
unlicensed  papers,  pamphlets,  books,  &c., 
and  to  seize,  deface,  and  destroy  the 
same  in  the  Conunon  Hall  of  the  said 
company. 

It  was  in  consequence  of  this  order 
that  John  Milton  wrote  his  'Areopagitica ; 
a  Speech  for  the  Liberty  of  Unlicensed 
Printing,'  addressed  to  the  parliament  of 
England,  in  which  he  shows  that  the 
system  of  licensing  originated  with  the 
Papal  Inquisition,  and  that  it  ought  not 
to  be  adopted  by  a  Protestant  commu- 
nity:  he  points  out  its  uselessness  and  in- 
justice, and  observes  that  the  order  of 


parliament  is  only  a  revival  of  the 
former  order  of  the  Star  Chamber. 
Milton's  disquisition  is  a  piece  of  close 
reasoning  and  eloquently  written,  but 
it  had  no  effect  upon  parliament,  which 
continued  to  sanction  the  restraints  upon 
the  press,  even  after  the  abolition  of 
royalty.  A  warrant  of  the  Lord-General 
Fairfax,  dated  9th  of  January,  1648*  was 
addressed  to  "Captain  Richard  Law- 
rence, Marshal-General  of  the  Army 
under  my  command,"  in  virtue  of  an 
order  of  parliament,  dated  5th  of  Janu- 
ary, 1648,  to  put  in  execution  the  ordi- 
nances of  parliament  concerning  scan- 
dalous and  unlicensed  pamphlets,  and 
especially  the  ordinance  of  the  28th 
September,  1642,  and  the  order  of  the 
Lords  and  Commons,  dated  14th  June, 
1643,  for  the  regulating  of  printing. 
The  marshal-general  of  the  army  is  •*  re- 
quired and  authorised  to  take  into  cus- 
tody any  person  or  persons  who  have 
offended  or  shall  hereafter  offend  against 
the  said  ordinances,  and  inflict  upon 
them  such  corporal  punishments,  and 
levy  such  penalties  upon  them  for  each 
offence  as  therein  mentioned,  and  not 
discharge  them  till  they  have  made  full 
payment  thereof,  and  received  the  said 
punishment  accordingly."  And  he  is  Air- 
tber  authorised  and  required  to  make 
diligent  search  '*from  time  to  time,  in 
all  places  wherein  he  shall  think  meet, 
for  all  unlicensed  printing-presses  any 
way  employed  in  printing  scandalous 
and  unlicensed  papers,  pamphlets, 
books,  or  ballads,  and  to  search  for  such 
unlicensed  books,  papers,  treatises,  &c." 

The  parliament  of  1654  appointed  a 
committee  to  watch  all  blasphemous  pub- 
lications, on  whose  reports  several  books, 
religious  or  controversial,  were  ordered 
to  ^  burnt. 

The  parliament  of  1656  appointed  a 
committee  to  consider  the  way  of  sup- 
pressing private  presses  and  regulating 
the  press,  and  suppressing  and  preventing 
scandalous  books  and  pamphlets.  The 
Protector  Cromwell  enforoed  these  re- 
straints in  order  to  prevent  the  i^tation 
of  political  questions.  In  October, 
1653,  the  council  at  Whitehall  ordered 
that  no  penton  shall  presume  to  publish 
in  print  any  matter  of  public  news  or 
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inteUifpeooe,  without  leave  and  approba^ 
tioo  of  the  wcretarr  of  tUte.  There 
appeared  alfo  an  order  of  the  protector 
and  coanctl  tgainst  printing  unlioenied 
and  Kandaloufl  books  andjpamphlett,  tnd 
tor  regulating  printing.  Cromwell  how- 
ever  was  ditpowd  in  general  to  rescue 
the  victims  or  religious  intolerance  from 
the  hands  of  their  persecutors,  the  Inde- 
pendents and  the  Presbyterians. 

After  the  Restoration,  Roger  Lettrange 
was  appointed  licenser  of  printing.  He 
wrote  in  16H:),  *  Considerations  and  Pro- 
ponls  in  order  to  the  Regulation  of  the 
Pressw*  Lestrange  seems  to  have  re- 
tained his  office  till  the  rerolution  of 
1688»  when  he  was  succeeded  by  Fraser, 
who,  it  was  said,  was  shortly  after  re- 
mored  from  his  office  for  having  allowed 
Dr.  Walker's  -True  Account  of  the 
Author  of  Kikoo  Dasilike*  to  be  printed. 
Edmund  Bohnn,  a  Suffolk  justice,  was 
appointed  in  Fraser's  place.  In  a  pam- 
phlet printed  in  London  in  1693,  en- 
titled *  Reasons  humbW  offered  for  the 
Liberty  of  Unlioensed  Printing;  to 
which  is  subjoined  the  just  and  true 
Character  of  Edmund  Bohun,  the  Li- 
censer of  the  Press,  in  a  Letter  from  a 
Gentleman  in  the  Country  to  a  Member 
of  Parliament,'  there  b  a  specimen  of 
Bohun's  licences:  **You  are  hereby  al- 
lowed to  print  and  vend  a  certain  book, 

,  and  for  so  doin^  this 

shall  be  your  sufficient  warrant    L.  B." 

The  act  passed  under  Charles  1 1.,  in 
1662,  which  was,  with  few  alterations,  a 
copy  of  the  Parliamentary  ordinances 
concerning  the  licensing  of  printing,  ex- 
pired in  1679,  but  was  revived  by  statute 
1  Jac  II.  c  17,  and  continued  UU  1692. 
It  was  then  continued  for  two  years 
longer  by  statute  4  William  and  Mary, 
c.  24,  and  it  expired  in  1694,  when  the 
licensing  system  was  finally  abolished  in 
England ;  but  the  question  of  its  revival 
was  repeatedly  agitated  in  parliament,  as 
we  see  by  a  yt^ptr  dated  1703,  entitled 
*  Reasons  against  restraining  the  Press,' 
which  deprecates  the  intention  of  re- 
viving the  licensing  system;  and  by  a 
much  later  and  bolder  pamphlet  dated 
1729,  styled,  *  Letter  to  a  Great  Man 
concerning  the  Liberty  of  the  Press.' 
Under  the  old  French  monarchy,  all 


works  previous  to  being  printed  were  to 
be  examined  by  the  royal  censon;  and 
if  approved,  were  signed  with  their  per- 
mission. The  French  oensonhip  was 
originally  in  the  hands  of  the  bishops, 
for  all  matters  concerning  religion  and 
ecclesiastical  discipline.  By  degrees  the 
bishops  deleaated  this  power  to  the 
faculty  of  ueology,  and  the  Parlta- 
ment  of  Paris  sanctioned  the  practic<f. 
The  manuscripts  were  laid  before  the 
fiiculty,  which  appointed  two  doctors  of 
divinity  to  examine  them.  The  doctors 
made  their  report  to  the  general  aasembi y 
of  the  Ihcttlty,  which  approved  or  re- 
jected the  work.  Prelates  thenuelvt-s 
were  not  exempt  from  this  rule.  Tlie 
learned  Cardinal  Sadoleto,  while  Bishop 
of  Carpentras,  was  refVued  permission  to 
print  a  commentary  which  he  had  written 
on  the  Epistle  of  Paul  to  the  Romans  io 
1532:  Cardinal  Sauguin  was  likewi^t 
refused  permission  to  publish  a  work  ir 
1542.  As  at  that  time  a  number  o1 
heterodox  books  were  pouring  iut^ 
France  from  abroad,  the  Parliament  o 
Paris,  by  a  decision  of  the  year  154'J 
authorised  the  faculty  of  theology  to  ex 
amine  all  books  imported  from  foreip 
countries.  Towards  the  beginning  \ 
the  following  or  seventeenth  centur} 
the  great  increase  and  accumulation  c 
new  books  having  induced  the  examii 
ing  doctors  to  omit  their  reports  to  th 
assembly  of  the  &culty,  the  assemM 
issued  an  order  to  the  said  examine] 
not  to  give  their  approbation  to  ne 
works  without  mature  consideratioi 
under  penalty  of  suspension  from  the 
office.  In  1624  the  faculty  itself  beii 
divided  into  parties  on  some  matters 
controversy,  Dr.  Duval,  the  leader  ; 
one  of  the  parties,  obtained  tlie  kiii| 
letters  patent  for  himself  and  three  i 
his  colleagues,  bv  which  they  obtain 
the  exclusive  authority  of  approving  i 
books  concerning  religion  auid  cbov 
discipline.  The  Acuity  remotistrafl 
against  this  innovation,  bat  the  ki 
maintained  his  appointment.  Al 
Duval's  death,  the  faculty  resumed  , 
old  powers;  but  in  lC5.1,the  oontrovd 
concerning  grace  having  given  birth 
a  mnltitude  of  polemical  works*  conce 
ing  which  the  faculty  itself  was  divi^ 
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in  opinion,  the  chancellor  Seguier  took 
fhym  it  the  censorship ;  and  he  created 
fbur  censors,  with  an  annual  stipend,  to 
examine  all  works  without  distinction. 
Before  that  time  it  appears  that  works 
uuoonnected  with  religion  were  ex- 
amined by  the  Mattres  des  Requites. 
Bat  ever  since  1653,  the  appointment  of 
the  censors  rested  with  the  chancellor. 
They  were  styled  Royal  Censors,  and 
their  number  was  gradually  increased. 
They  were  distribute  into  seven  classes, 
according  to  the  nature  of  the  works 
which  they  had  to  examine,  namely, 
theology,  jurisprudence,  natural  history 
and  medicine,  surgery,  mathematics, 
history  and  belles  lettres  (which  class 
had  the  greatest  number  of  censors  at- 
tached to  it) ;  and  lastly,  geography, 
navigation,  travels,  and  engravings. 
No  work  could  be  printed  or  sold  unless 
it  was  previously  examined  and  ap- 
proved by  one  of  the  Royal  Censors. 
The  lieutenant  of  police  had  under  him 
a  censor  who  examined  all  dramatic 
works,  before  they  could  be  performed. 
^  At  the  Revolution  the  censorship  was 
abolished.  The  republican  constitutions 
vrhich  were  proclaimed  in  succession  ac- 
knowledged the  principle  of  the  liberty 
of  the  press,  but  amidst  the  struggle  of 
parties,  that  principle  was  often  over- 
looked, and  journals  and  other  works 
obnoxious  to  the  ruling  faction  of  the 
da^  were  seized,  and  the  authors  or 
editors  imprisoned  or  transported. 
Throughout  the  whole  period  of  the 
so-called  French  Republic,  liberty  ex- 
isted in  name,  but  not  in  reality ;  and 
it  was  the  experience  of  this  that  made 
people  acquiesce  in  Bonaparte's  dictator- 
ship. After  the  revolution  of  Brumaire, 
when  Bonaparte  was  procUdmed  First 
Consul  of  the  French  Republic,  with 
powers  more  extensive  than  most  kings, 
the  question  of  the  press  attracted  his 
early  attention.  He  said  one  day  in  the 
Council  of  State,  that  the  character  of 
the  French  nation  required  that  the 
liberty  of  the  press  should  be  limited  to 
works  of  a  certain  size ;  but  newspapers 
and  pamphlets  ought  to  be  subject  to  the 
strict  in4>ection  of  police.  No  censor- 
ship was  established  by  the  Consular  con- 
stitution, bat  the  newspaper  press  was  left 


at  the  mercy  of  the  executive.  By  a  de- 
gree of  the  27th  Nivose,  1800,  the  num- 
ber of  newspapers  at  Paris  was  fixed, 
and  the  editors  were  forbidden  to  insert 
any  article  ''dero^tory  of  the  re- 
spect due  to  the  institutions  of  the  coun- 
try, the  sovereignty  of  the  people,  ,and 
the  plory  of  the  French  armies,"  or  of- 
fisnsive  to  the  governments  and  nations 
which  were  the  firiends  and  allies  of 
France,  even  if  such  articles  should  be 
extracted  fh>m  foreign  journals,  ander 
pain  of  immediate  suppression.  The 
Monitear  was  announced  to  be  the  only 
official  journal.  The  Ami  des  Lois  was 
suppressed  on  the  drd  Prairial,  1800,  by 
the  order  of  the  Consuls  on  the  report  of 
Lucien  Bonaparte,  Minister  of  the  In- 
terior, for  having  thrown  ridicule  on 
the  members  of  the  Institute.  Under 
such  discipline  the  number  of  subscrib- 
ers to  the  newspapers  of  Paris  dwindled 
rapidly  from  .50,000  to  less  than  19,000, 
and  the  Moniteur  inserted  the  statement 
as  a  subject  of  congratulation.  The  Minis- 
ter of  the  Interior  had  the  censorship  of 
dramatic  compositions  before  they  could 
be  brought  on  the  stage. 

Napoleon  was  not  friendly  to  liberty  of 
any  kind,  and  still  less  to  that  of  the 
press.  He  felt  very  sore  at  the  jibes  and 
sarcasms  of  the  English  joufnals,  which 
he  had  translated  to  him ;  and  he  insisted 
that  no  word,  however  offensive,  should 
be  omitted.  When  the  or^nic  law  was 
discussed  in  the  Senate,  which  was  to  de- 
clare him  Emperor,  some  one  spoke  of 
guarantees  to  be  given  to  the  nation,  and 
mentioned  the  liberty  of  the  press  among 
the  rest.  Napoleon  contented  himself 
with  appointing  a  committee  in  the  Senate 
with  the  nomimil  office  of  protecting  the 
liberty  of  the  press,  which  was  both  a 
misnomer  and  a  sinecure. 

In  1806  there  appeared  an  instance  of 
renewed  book-licensing.  A  drama  of 
Collin  d*Harleville,  making  part  of  the 
series  of  his  works,  bore  the  fbllowing 
licence :  '  Seen  and  allowed  to  be  printed 
and  published,  by  decision  of  his  Excel- 
lency the  Senator  Minister  of  the  General 
Police,  dated  9  Prairial,  year  xiii.  By 
order  of  his  Excellency  de  chief  of  the 
department  of  the  liberty  of  the  press, 
P.  Lagarde.'    The  Journal  of  the  Empire 


PRESS,  CENSORSHIP  OP.     [  576  ]    PRESS,  CENSORSHIP  OF. 


inserted  this  novel  docament  in  its  co- 
lumns ;  upon  which  the  official  Moniteur 
observed,  in  a  tone  of  ill  humour,  that 
the  Emperor  had  been  surprised  to  learn 
that  an  estimable  writer  like  M.  d'Harle* 
viUe  should  need  permission  to  publish  a 
work  bearing  his  name ;  that  there*  existed 
no  censorship  in  France ;  that  any  French 
citizen  could  publish  any  book  that  he 
thought  proper,  being  responsible  for  its 
contents  before  the  tribunals,  and  pursuant 
tu  a  decree  of  his  Majesty,  if  charged  with 
axiy  thing  derogatory  to  the  power  of 
the  Emperor  and  the  interests  of  the 
country. 

In  Napoleon's  kingdom  of  Italy  the 
censorship  was  likewise  declared  to  be 
abolished,  but  on  the  day  of  the  publica* 
tion  of  a  work  two  copies  were  to  be 
deposited  at  the  office  of  the  Minister  of 
the  Interior.  A  commission,  styled  like- 
wise "of  the  liberty  of  the  press,"  examined 
the  book  and  made  its  report  to  the  Min- 
ister, who,  if  he  saw  reason,  stopped  the 
sale  of  the  work,  and  ordered  the  author 
or  printer  to  be  arrested  and  tried.  Those 
who  wished  to  avoid  such  risks,  were 
allowed  to  lay  their  MS.  before  the  com- 
misbion,  which  returned  it  with  such 
oorrt*ctions  or  suppressions  as  it  thought 
advii^ble.  This  was  called  the  facultative 
or  optional  censorship. 

At  last,  in  1809-10,  the  project  of  a 
definitive  law  concerning  the  press  in 
France  Iwcame  the  subject  of  frequent 
discussions  in  the  Council  of  State,  in 
which  Napoleon  took  a  part  *'  1  conceive," 
said  he,  **  the  liberty  of  the  press  in  a 
country  where  the  government  is  acted 
upon  by  the  iutlueuce  of  the  public 
c^inion,  but  our  institutions  do  not  call 
upon  the  people  to  meddle  with  political 
at&drs;  it  is  the  business  of  the  Senate, 
the  Council  of  State,  and  the  Legislative 
Body,  to  think,  speak,  and  act  for  the 
people,  and  the  liberty  of  the  press  would 
not  be  in  harmony  with  our  system,  for 
the  manifestation  of  the  power  of  public 
opiiaon  would  only  be  productive  of  dis- 
turl>anoe  and  confusion."  On  the  question 
6f  tlie  censorship  the  more  liberal  coun- 
cillors of  state  argued  in  favour  of  the 
optional  censorship,  by  which  authors 
who  of  their  own  accord  laid  their  works 
*   'ore  the  oenaotB,  should  be  relieved 


from  further  responsibility  after  pablica- 
tioo.  **  Those  councillors  who  were  for  a 
previous  and  obligatonr  oeusonhip,  such 
as  Cambaceres,  Mole',  Pasquier,  Portal  is, 
and  Ke^ier,  maintained  that  writing  for 
put)lication  was  a  species  of  teaching,  and 
that  in  a  country  lilce  France,  where  pulx 
lic  instruction  was  so  organised  and  repti- 
lated  as  not  to  !«  permitted  to  spread  an}t 
dangerous  doctrine,  it  would  be  incon* 
sistent  to  allow  writers  to  assume  uncor- 
trolled  the  mission  of  teaching  whatsoevi  i 
they  ploased.  No  mode  of  teaching  oi 
influencing  the  public  mind  ought,  ti; 
escape  the  vigilance  of  the  authority  <V 
the  state.  l-nder  every  ffovemniiTiL 
those  who  addressed  publiciv  a  cert^i'.r 
number  of  persons  were  watched ;  aj-  ^ 
tiorit  those  who  by  their  writings  atl 
dressed  themselves  to  all  men,  ought  t( 
be  watched  also.  It  had  been  said  erro 
neously  that  the  right  of  publishing  w& 
a  natural  faculty  ;  the  art  of  printing  is  ] 
social  invention,  and  as  such  is  snbje^n 
like  all  other  inventions,  to  administrativi 
regulations  in  order  to  prevent  its  beir; 
abused.  Without  the  previous  oensor^h  \  \ 
the  suppressioa  of  a  mischievous  l>«4>, 
after  publicatiou  came  too  late/'  (^Sittin^ 
of  the  Council  of  State  of  the  1 1th  aii 
*i5th  of  October,  1809,  in  Thibaudeac 
Hittoirt  de  la  France  ti  de  Aapolvbn,  c\ 
67. )  Napoleon  was  not  for  the  obligator 
and  previous  censorship,  because  it  mi  pi 
find  Itself  placed  in  an  awkward  dilemma 
especially  with  regard  to  certain  bool 
which  appeared  to  have  a  sceptical  < 
heterodox  tendency.  He  preferred  tl 
optional  censorahip,  leaving  however  t 
the  proper  authorities  the  power  of  ht.>] 
ping  the  printing  or  seizing  the  priutt 
copies  of  any  work  which  they  thougl 
dangerous.  He  was  inexorable  towan 
offences  against  the  state.  The  decret^ 
February,  1810,  which  was  the  result 
these  dtecussions,  appointed  a  direct' i 
general  of  the  press,  with  aaditors,  i 
spectora,  and  censors,  under  the  contr 
of  the  Minister  of  the  Interior.  11 
number  of  printers  was  to  be  fixed 
everv  department;  sixty  was  the  noinb 
fixed  for  Paris :  printers  as  well  as  b<v 
sellers  were  to  take  lioenoes  and  sw*- 
fidelity  to  their  country  and  the  Empi-n 
Printers  were  forbidden  to  print  anytlii: 
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derogatory  of  the  daties  of  sabjects  to- 
waras  their  soYereign,  or  of  the  interestB 
of  the  state.  Parties  offending  were  to 
be  brooght  before  the  courts,  and  punished 
according  to  the  Penal  Code;  besides 
which  the  Minister  of  the  Interior  had 
the  right  of  depriTing  the  printer  of  his 
licence.  Before  setting  up  a  work,  the 
printer  was  to  transmit  the  title  of  it.  with 
the  name  of  the  author,  if  known,  to  the 
director-general,  and  likewise  to  tibe  pre- 
fect of  the  department,  declaring  his  in- 
tention to  publish  the  work.  The  director- 
general  could,  if  he  chose,  ask  for  the  MS., 
and  send  it  to  one  of  the  censors  for 
exasunation.  After  the  censor  had  made 
his  report,  the  director  would  point  out 
such  alterations  or  suppressions  in  the 
text  as  he  thought  proper,  and  which 
became  obligatoiy  upon  the  author  or 
printer,  who  howcTcr  had  the  right  of 
appealing  to  the  Minister  of  the  Interior, 
who  forwarded  the  MS.  to  another  censor, 
who  made  his  report  to  the  director- 
general,  and  the  director-general,  assisted 
by  other  censors,  decided  finally  upon  the 
matter. 

Authors  or  printers  had  the  option  of 
submitting  their  MSS.  to  the  examination 
of  the  censors  previous  to  printing.  But 
even  after  being  examined,  approved,  and 
printed,  a  work  could  be  seized  and  its 
sale  stopped  by  the  minister  of  police,  who 
was  however  to  forward  it  with  his  re- 
marks, within  twentv-four  hours,  to  the 
Council  of  State,  which  judged  finally 
upon  it  A  well  known  instance  of  this 
occurred  with  regard  to  Madame  de  StaeFs 
book  on  Germany,  which  was  seized  after 
having  been  examined  and  printed,  and 
the  whole  edition  was  destroyed.  "  Your 
book  is  uot  French,  and  we  are  not  re- 
duced to  seek  for  models  among  the  na- 
tions which  you  admire,"  was  the  minister 
of  police's  (Savary)  reply  to  Madame  de 
Stael's  remonstrances  on  the  subject 

Books  printed  abroad  could  not  be  im- 
ported into  France  without  permission 
from  the  director-general. 

The  police  had  the  censorship  of  dra- 
matic works  intended  for  the  stage.  Only 
cme  newspaper  was  allowed  in  each  de- 
partment, with  the  exception  of  Paris, 
subject  to  the  approbation  of  the  respective 
Such  was  the  conditibn  of  the 


press  in  France  during  the  latter  years  of 
Napoleon's  empire. 

At  the  first  restoration  of  the  Bourbons, 
in  1814,  an  article  of  the  Charter  of  Louis 
XVIII.  acknowledged  that  <' Frenchmen 
had  the  right  of  publishing  their  opinions 
by  means  of  the  press,  conformably  how- 
ever to  the  laws  enacted  for  the  repression 
of  any  abuse  of  the  liberty  of  the  press." 
Soon  after,  the  Abbd  de  Monte^niou, 
Minister  of  the  Interior,  laid  before  the 
chambers  the  project  of  a  law  concerning 
the  press,  the  efifect  of  which  would  have 
been  nearly  to  destroy  its  freedom.  He 
proposed  that  all  works  of  less  than  thirty 
sheets  were  to  be  subject  to  a  previous 
censorship  (censure  pr^dlable),  excepting 
those  in  the  dead  or  foreign  languages, 
bishops'  cluurges,  pastoral  letters,  and  cate- 
chisms and  prayer-books,  and  memoirs 
of  literary  and.  scientific  societies.  This 
project  was  examined  by  a  commission  of 
the  chamber,  which  rejected  in  its  report 
the  previous  oensorsUp.  The  article 
eight  of  the  charter  said  that  the  law 
should  repress  the  abuse  of  the  liberty  of 
the  press,  but  the  ministerial  project  by 
its  previous  censorship  tended  to  prevent 
it  by  suppressing  the  liberty  altogether. 
The  discussion  was  warm.  Montesquieu 
maintained  that  to  prevent  and  to  repress 
were  synonymous.  He  at  last  agreed  to 
exempt  from  the  previous  censor^p  all 
works  of  twenty  sheets  and  above,  instead 
of  thirty.  With  this  modification  the  bill 
passed  both  houses  by  considerable  ma- 
jorities. A  council  of  twenty  censors 
was  appointed.  The  office  of  director- 
g^enu  of  the  press  was  retained.  Eveir 
printer  was  obliged  to  give  notice  of  ea<^ 
work  that  he  intended  to  print,  and  to 
deposit  two  copies  of  it,  when  printed,  at 
the  director's  office,  before  he  published 
the  work. 

When  Napoleon  returned  from  Elba, 
in  1815,  he  aid  not  enforce  the  previous 
censorships  because,  said  he,  they  had 
published  whatever  they  pleased  against 
him  under  the  Bourbons,  and  the  matter 
was  now  exhausted.  The  other  regula- 
tions however  concerning  printing  and 
publishing  were  maintaiuMl,  and  the  press 
and  the  emperor  were  often  at  variance 
during  the  hundred  days.  The  previous 
censorship  was  temporarily  re-establisbed 
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and  abolithed  again  under  the  second 
restoration  of  Louis  XVIII.  After 
Charles  X.  came  to  the  throne,  he  abo- 
lished the  preyions  censorship  altogether, 
and  by  so  doing  he  gained  a  momentary 
popularity  with  the  Parisians.  But  the 
press,  and  especially  the  newspaper  |)re8s, 
did  not  show  any  great  extent  of  gratitude 
for  the  boon,  for  it  proved  throughout  his 
reign  a  sharp  thorn  in  his  nde,  as  may  be 
seen  by  the  nunous  report  of  his  ministers, 
upon  which  report  the  ordinances  of  July, 
1830,  were  based.  That  report  was  at- 
tributed to  M.  Chantelauze,  the  keeper  of 
the  seals,  but  it  was  signed  by  all  the 
ministers.  It  contains  an  able,  an  elo- 
quent, and,  in  the  mun,  a  true  exposition 
of  the  crafty  and  persevering  course  of 
conspiracy  by  which  the  press  was  con- 
stanU^  exciting  or  feeding  a  determined 
hostility  towards  the  king  and  his  govern- 
ment, casting  suspicion  upon  and  mis- 
representing all  their  acts,  even  those 
which  were  evidently  beneficial  and  libe- 
ral, because  they  proceeded  from  persons 
whom  the  press  itself  had  rendered  un- 
popular, appealing  to  the  passions  and 
prejudices  of  a  susceptible  and  unin- 
structed  multitude,  and  thus  rendering, 
in  fact,  government  impossible.  This 
report  is  a  very  interesting  historical 
document,  and  ought  to  be  read  by  those 
who  wish  to  form  a  dispassionate  judg- 
ment of  the  press,  and  its  powers  for  go^ 
and  evil.  <*  At  all  times,"  said  the  minis- 
ter, "  the  periodical  press  had  been,  as  it 
was  in  its  nature  to  be,  an  instrument  of 
disorder  and  sedition."  Accordingly  the 
first  of  the  ordinances  of  Charles  X., 
signed  the  25th  of  July,  suspended  the 
liberty  of  the  periodical  press ;  no  journal 
was  to  be  henceforth  published  without  a 
special  authorization  of  the  government, 
which  was  to  be  renewed  every  three 
months.  All  pamphlets  or  works  under 
twenty  sheets  of  letter-press  were  made 
subject  to  the  same  authorization.  The 
ordonnances  however  were  rcsiRted,  and 
the  revolution  of  July  was  the  result 
The  revised  charter  which  was  after- 
wards promulgated,  'Charte  dc  1830/  in 
its  seventh  article,  says:  ''Frenchmen 
liave  the  right  of  publishing  and  printing 
their  opinions,  conformably  to  the  laws. 
The  censorship  shall  never  be  re-estab- 


lished." New  laws  howeyer  were  enacted 
to  repress  the  abases  of  the  press,  among 
which  the  law  of  the  9th  of  September, 
1835,  is,  we  believe,  the  latest  It  em- 
bodies or  refers  to  many  of  the  former 
laws  of  the  Empire  and  the  Restoration. 
It  specifies  the  crimes  and  misdemeanors 
committed  by  means  of  the  press,  and 
assigns  the  penalty  to  each.  The  pro- 
prietors of  political  journals  are  obliged 
to  deposit  a  considerable  sum  in  (the 
treasury  as  a  security  for  their  good  be- 
haviour. One  hundred  thoosand  francs 
(four  thousand  pounds  sterling^  is  the 
deposit  reqmred  for  a  daily  Pans  news- 
paper, and  one  half  the  sum  for  a  weekly 
paper. 

There  is  a  material  di£Perenoe,  in  all 
the  constitutions  which  have  been  firamed 
for  France,  and  for  other  countries  <m  the 
model  of  France,  between  the  abstract 
constitutional  principle,  such  as  liber^  of 
the  press,  individual  liberty,  &C.,  and  'vs 
application  as  modified  by  the  Tarioos 
codes  of  laws,  which  are  chiefly  those  of 
Napoleon.  However,  the  press  is  cer- 
tainly more  ft^e  in  France  than  it  was 
under  Napoleon  or  the  old  monarchy, 
but  it  is  still  far  from  having  attained  the 
wide  uncontrolled  freedom  of  the  press  iu 
England,  which  may  be  truly  said  to  be 
the  freest  in  the  world.  The  surest 
method  of  convincing  oneself  of  this 
would  be  to  pick  out  two  or  three  of  the 
more  ultra-liberal  English  or  Irish,  papers 
and  examine  them  according  to  the  exist- 
ing laws  in  France,  which  constitute  what 
is  called  the  *  Code  de  la  Presse,*  noticicir 
how  often  they  would  be  found  to  have 
offended  against  the  provisions  of  that 
code,  and  what  penalties  they  would  have 
incurred  for  each  offence.  Tlie  penalties 
in  the  French  code  of  the  press  are  verj 
severe. 

The  absolute  monarehies  of  EnropiN 
Russia,  Austria,  Prussia,  and  the  Italian 
States,  retain  the  obligatoi^'  previous  cen- 
sorship of  the  press,  which  is  derived 
from  the  very  principle  of  their  goven.- 
ment  that  of  parental  authority  overthtrir 
subjects.  In  some  of  the  Italian  Stati>s 
there  is  a  double  censorship;  one  by  an 
ecclesiastical  and  the  other  by  a  political 
censor.  But  even  then  it  happens  some- 
times tliat  after  a  work  has  parsed  the  ccn- 
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sorAip  and  obtained  the  "imprimatur/' 
something  obnoxious  is  discovered  whidi 
had  escaped  the  oensor*s  penetration,  and 
the  book  is  seized  and  confiscated. 

In  the  republics  of  Switzerland,  the 
censorship  existed  before  the  organic 
changes  which  have  taken  place  in  most 
of  the  cantons  since  1830.  All  previous 
censorship  is  now  abolished,  but  the  laws 
in  some  of  the  cantons  are  very  restrictive 
of  the  liberty  of  the  press,  and  especially 
of  the  newspaper  press,  on  matters  of 
religion.  Generally  speaking  the  press  is 
freest  in  the  Protestant  icantons. 

By  the  last  Spanish  constitution,  of 
1837,  art  11,  "All  Spaniards  may  print 
and  publish  their  thoughts  freely,  without 
previous  censorship,  but  subject  to  the 
laws.  The  determination  of  offences  by 
means  of  the  press  belongs  exclusively  to 
juries  empannelled  for  that  purpose.*' 

Hie  constitution  of  Portugal  establishes 
no  previous  censorship,  but  refers  to  the 
laws  for  repressing  the  abuses  of  the 
press. 

By  the  constitution  of  the  kingdom  of 
Greece  of  1827,  "the  Hellenes  have  the 
right  of  publishing  freely  their  thoughts 
by  means  of  the  press,  abstaining  however 
— I,  from  attacking  the  principles  of  the 
Christian  religion ;  2,  oiiending  decency 
and  morality;  3,  indulging  in  personal 
insult  and  calumny." 

The  Swedish  constitution  of  1809,  pro- 
mulgated under  King  Charles  XIII., 
enacts  that  the  states  of  the  kingdom  in 
every  new  Diet  shall  appoint  a  committee 
of  six  members,  well  informed  persons, 
among  whom  must  be  two  jurists,  for  the 
purpose  of  maintaining  the  liberty  of  the 
press.  The  committee  will  examine  all 
MSS.  which  shall  be  laid  before  it  by 
any  author  or  bookseller,  and  if  the  com- 
mittee declares  that  the  work  is  fit  to  be 
printed,  the  author  and  publisher  are 
thenceforth  discharged  from  all  fhrther 
responsibility.  The  Chancellor  of  J  nstice 
of  the  Slate  is  by  right  President  of  the 
Committee.  But  this  is  a  voluntary  and 
not  an  obligatory  previous  censorship. 
By  a  former  resolution  of  the  Diet  of 
1 788,  books  of  controversy  which  attack 
the  established  religion  (the  Lutheran  or 
Augsburg  Confession)  or  support  the 
tenets  of  other  communions,  are  excluded 


from  the  liberty  of  the  press.  Persons 
guilty  of  libel  and  other  offences  by 
means  of  the  press  are  tried  by  a  jury. 
By  a  law  enacted  b^  the  Diet  in  1812, 
a  newspaper  which  insults  or  defames  a 
foreign  government  friendly  to  Sweden, 
is  liable  to  be  suppressed  by  order 
of  the  chancellor,  without  any  other 
formality.  This  has  occurred  repeatedly, 
but  then  the  paper  appears  again  the  next 
day  under  a  slightly  altered  title;  for 
instance,  the  Argua  is  suppressed,  but  is 
continued  under  the  title  of  Argus  11.  or 
Argus  III. 

The  constitution  of  Norway  proclaimed 
in  the  Storthinff  of  Eidswold,  November, 

1814,  enacts  Uiat  no  one  shall  be  pro- 
secuted for  his  printed  writings,  unless  he 
wilfViUy  and  evidently  manifests  or  en- 
courages others  to  manifest  disobedience 
to  the  laws,  contempt  for  religion,  mo- 
rality, or  the  constitutional  powers,  or 
resistance  to  the  constitutional  authorities, 
or  is  guilty  of  defamation  and  libel 
agunst  any  one,  in  which  case  he  shall 
be  fined  by  the  tribunals. 

The  constitution  of  the  Netherlands  of 

1815,  which  is  still  in  force  in  the  king- 
dom of  Holland,  says,  art.  227, "  The  press 
being  the  fittest  means  to  spread  know- 
ledge, every  one  has  a  right  to  make  use 
of  it  to  communicate  his  thoughts,  without 
needing  previous  permission.  But  all 
authors,  printers,  editors,  or  publishers, 
are  answerable  for  those  writings  .which 
attack  the  rights  either  of  society  or  of 
individuals." 

By  art  18  of  the  constitution  of  Bel- 
gium the  press  is  declared  to  be  free ;  no 
censorship  can  ever  be  established.  Au- 
thors, editors,  and  printers  are  not  re- 
quired to  give  security.  Offences  com- 
mitted through  the  press  are  tried  by  the 
ordinary  courts. 

In  Denmark,  an  ordinance  of  Christian 
VII.,  dated  September,  1799,  on  the  sub- 
ject of  the  press,  abolishes  the  previous 
censorship,  but  imposes  severe  penalties 
on  those  who  offend  through  the  press; 
death  is  the  penalty  for  any  person  Avho 
shall  excite  rebellion  or  provoke  a  funda- 
mental change  in  the  constitution  of  the 
monarchy.  Whoever  censures  or  defames 
or  excites  hatred  or  contempt  against  the 
constitution  of  the  kingdom  and  the  co- 
2p2 
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vemment  of  the  king,  either  on  general 
grounds  or  on  the  occasion  of  ao  y  par- 
ticular act,  shall  be  banished  for  life,  and 
if  he  returns  without  permission,  shall  be 
sent  to  hard  work  for  li&.  Whoever 
shall  censure  or  vilify  the  monarchical 
form  of  government  in  general  shall  be 
exiled  fh)m  three  to  ten  yeara«  Any  libel 
against  the  person  and  honour  of  the 
kmff,  or  any  member  of  the  royal  family, 
shall  be  punished  with  exile.  Whoever 
publishes  a  work  tending  to  den^  the 
existence  of  God,  or  the  mmiortality  of 
the  soul,  or  to  cast  censure  or  ridicule  on 
the  fandamental  dogmas  of  the  Christian 
religion,  is  to  be  banished  likewise.  A.ny 
one  who  shall  attack  or  ridicule  the  tenets 
of  the  other  Christian  communions  tol- 
erated in  the  kin^om,  shall  be  punished 
by  a  short  imprisonment  on  bread  and 
water.  The  same  punishment  is  assigned 
to  those  who  shall  offend  public  morals 
by  their  writings.  Any  one  defiuning 
a  foreign  prince  friendly  to  Denmark,  or 
ascribing  to  his  government  any  unjust  or 
disgraceful  act,  without  quoting  any  au- 
thority, shall  be  sent  to  hard  work  in 
a  house  of  correction  for  a  limited  period. 
The  liberty  of  the  German  press,  or 
the  thing  so  called,  varied  in  former 
times  according  to  the  spirit  of  the  dif- 
ferent governments.  As  long  as  the 
umperors  of  the  house  of  Austria  were 
under  the  influence  of  the  Jesuits,  they 
tried  to  establish  certain  rules  in  order 
to  check  the  press  equally  all  over  the 
empire,  and  an  imperial  commission  was 
appointed,  which  sat  at  Frankfort  on  the 
Main,  to  watch  over  the  productions  of  a 
host  of  authors.  The  states  of  the 
empire  however  showed  litUe  deference 
to  imperial  orders;  many  of  them  al- 
lowed the  press  nearly  complete  free- 
dom ;  and  Saxony  being  foremost  among 
them,  the  booksellers  ceased  to  assemble 
at  Frankfort,  and  chose  Leipzig  for  the 
centre  of  their  extensive  trade,  which  it 
has  remained  ever  since.  King  Frederick 
II.  of  Prussia  granted  liberty  to  the 
press  '*  because  it  amused  him ;"  but  he 
cautioned  the  editors  of  newspapers  **  to 
act  cum  grano  salis,  and  especially  not  to 
give  offence  to  foreign  states."  The  cen- 
sorship was  abolished  in  Bavaria  in  1803 ; 
in  Hesse  and  Mecklenburg  it  existed  only 


occadonally;  and  in  Holstein  the  press 
had  always  been  free;  but  these  were 
exceptions,  and  in  most  of  the  Roman 
Catholic  states,  especially  in  Austria,  the 
press  was  most  arbitrarily  checked.  The 
great  exertions  of  the  German  nation  to 
put  down  the  power  of  Napoleon  and  re- 
establish most  of  their  petty  princes  on 
their  thrones,  seemed  to  deserve  some  re- 
ward, and  the  iprinces  consequently  pro- 
mised, in  Art  18  of  the  Act  of  Con- 
federation, **  that  the  diet  should  occupy 
itself  in  its  first  meeting  with  fixing 
general  rules  concerning  the  press  in 
Germany.'*  The  nation  thought  that 
such  rules  would  be  in  fiivour  of  the 
liberty  of  the  press,  but  it  soon  became 
manifest  that  they  were  greatiy  mistaken 
in  forming  such  sanguine  hopes.  Several 
of  the  minor  states,  however,  abolished 
the  censorship;  as  Nassau  in  1814,  Wiir- 
temberg  in  1815,  and  Saxe- Weimar  in 
1816.  The  pdliucal  agitation  of  Europe 
after  the  downfidl  of  Napoleon,  and  the 
desire  of  a  new  order  of  things,  which 
seemed  to  take  the  same  turn  in  Germany 
as  in  Spain  and  Italy,  caused  the  German 
rulers  to  hold  a  congress  at  Karlsbad  in 
1819,  by  which  the  German  periodical 
press  was  enslaved  by  the  decision  that 
all  books  or  other  printed  publications 
under  twenty  sheets  should  be  subjected 
to  a  censorship.  The  spirit  which 
directed  this  censorship  was  most  arbi- 
trary and  harsh,  and  led  to  collisions  of 
the  most  dangerous  kind  between  the  re- 
presentative  bodies  of  the  states  and  the 
rulers.  Nor  was  the  liberty  of  the  press 
for  books  above  twenty  sheets  respected, 
and  political  authors  especially  ex- 
perienced many  persecutions,  while, 
strangely  enough,  religious  matters 
might  be  treated  with  perfiect  freedom. 

The  French  revolution  in  1830  pnv 
duced  most  salutary  effects  in  Germany. 
The  people  rose  in  arms,  demanding  con- 
stitutional rights,  and  above  all  a  free 
press,  and  the  rulers  were  in  some  states 
compelled  to  grant  their  claims.  In  §  37 
of  the  new  constitution  of  the  electorate 
of  Hesse,  it  is  said  that  the  press  and  the 
book  trade  shall  enjoy  complete  liberty, 
and  that  the  censorship  shall  only  ezhst 
in  cases  specified  hj  the  diet.  Similar 
laws   were   made  m  the  kingdoms  of 
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Saxony  and  Hanover,  in  Brunswick  and 
most  of  the  minor  states.  The  most 
liberal  regulations  for  the  press  were  ob- 
tained by  the  chambers  of  the  grand 
duchy  of  Baden,  in  December,  1831 ;  but 
the  fear  of  the  French  revolutionists 
having  then  subsided,  the  laws  of  Baden 
as  to  me  press  were  declared  by  the  diet, 
in  1832,  to  be  contrary  to  the  general  law 
(the  decree  of  Karlsbad  of  1819),  and 
the  press  in  Baden  was  once  more  en- 
slaved. On  the  28th  of  June,  1832,  the 
diet  resolved  that  care*should  be  taken  to 
compel  the  editors  of  newspapers  and 
other  political  productions  to  keep  within 
proper  limits  in  publishing  the  debates  of 
the  representative  bodies,  and  the  diet  of 
1836  declared  that  editors  of  newspapers 
and  political  writers  should  publirii  no 
accounts  of  such  debates  except  those 
published  in  the  government  papers,  or 
extracts  from  them.  Since  that  time 
there  has  been  a  visible  reaction  against 
the  freedom  of  the  press,  though  the 
censorship  is  much  more  severe  against 
political  and  historical  publications  than 
against  other  works.  It  was  hoped  that 
the  present  king  of  Prussia,  who  mani- 
fested very  liberal  sentiments  when  his 
kingdom  was  threatened  with  a  Frendi 
invasion,  would  grant  a  free  press ;  but 
that  fear  having  ceased  in  1841,  the  king 

give  fresh  orders  to  adhere  strictly  to 
e  decree  of  Karlsbad,  so  that  now  only 
books  above  twenty  sheets  are  exempt 
from  the  censorship.  There  are,  how- 
ever, plenty  of  means  in  Prussia,  as  well 
as  in  the  rest  of  Germany,  for  prevent- 
ing authors  from  publishing  works  of  a 
tendency  contrary  to  the  views  of  its 
government ;  fbr  nearly  all  men  of 
scientific  attainments,  being  in  the  service 
of  government,  expose  themselves  to 
dangerous  consequences  unless  they  act 
as  Frederick  the  Great  recommended, 
"  cum  grano  salis."  A  proof  of  the  in- 
fluence of  the  government  in  this  respect 
is  the  Strang  change  in  the  spirit  of  so 
many  Prussian  authors  since  the  accession 
of  the  present  king.  Previous  to  this 
event  the  worship  of  the  philosophy  of 
Hegel  was  almost  necessary  for  obtain- 
ing places  under  government :  the  present 
king,  however,  was  known  to  be  opposed 
to  Hegel,  and  no  sooner  was  he  king 


than  Hegel  was  abandoned  by  most  of 
his  disciples,  and  those  who  stuck  to  him 
were  attacked  without  mercy.  Great 
numbers  of  Prussian  authors,  who  were 
not  known  for  their  piety  before  the 
king's  accession,  became  known  for  it 
after.  The  only  country  where  the  press 
was  free,  in  spite  of  the  decrees  of  the 
die^  was  the  duchv  of  Holstein,  as  men- 
tioned above :  and  the  most  liberal  Ger- 
man works  were  printed  and  issued  by 
the  publishers  at  Altona:  but  since  the 
dissensions  between  the  German  and  the 
Danish  populations  of  ihe  kingdom  of 
Denmark,  the  periodical  press  in  that 
duchy  has  been  enslaved  to  such  a  degree 
that  even  suspicious  music  has  not  passed 
the  scissors  of  the  censors,  as  we  read  in 
a  late  number  of  the  *  Hamburger  Cor- 
respondent' 

In  the  political  systems  prevalent  in 
Germany,  censorship  is  one  of  the  various 
functions  of  the  police,  a  word  which 
among  the  German  theorists  has  a  much 
larger meaninffthan  we  are  accustomed 
to  give  to  it  The  direction  of  the  cen- 
sorship was  according^ly  in  the  hands  of 
the  ministers  of  pouce.  The  present 
king  of  Prusraa,  however,  established  an 
Ober-Censur-Behorde,  or  a  commission 
charged  with  the  direction  of  the  censor- 
ship and  the  soperintendtooe  of  the  dif- 
ferent censors  in  the  provinces.  A  similar 
arrangement  was  lately  made  in  Austria : 
the  censorship  was  taken  from  the 
minister  of  police,  and  intrusted  to  a 
commission,  as  in  Prussia,  which  is 
under  the  control  of  the  minister  of  the 
interior. 

(^ConveraationS'Lexicon,  Supplementf 
Art  Pressfreiheit ;  Lesur,  Annuaire ; 
Venturini,  Ckronik  des  Neunzehnten 
JakrhundertB.) 

The  constitutions  of  ihe  various  States 
composing  the  North  American  Union 
admit  the  absolute  liberty  of  the  press. 
There  is  of  course  in  each  state  a  law  of 
libel,  sufScientiy  strict,  concerning  which 
it  may  be  entertaining  to  read  Cobbetf  s 
account  of  his  own  trial,  entitied  'A 
Republican  Judge,'  under  the  assumed 
name  of  Peter  Porcupine.  In  the  slave 
states  there  are  very  severe  laws  against 
interfering  by  the  press  with  the  great 
question  of  slavery.    It  has  been  stated 
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that  abolitionist  newspapers  are  seized  at 
the  post-office. 

The  republics  of  Spanish  America 
likewise  acknowledge  the  principle  of  the 
unfettered  liberty  of  the  press,  however 
it  may  have  been  often  Tiolafeed  in  prac- 
tice amidst  the  never  ending  fiictions  and 
civil  wars  of  those  countries.  The  con- 
stitution of  the  Brazilian  Empire  esta- 
blishes the  freedom  of  the  press  without 
any  censorship ;  but  an  author  is  liable 
to  punishment  in  such  cases  as  are  pro- 
vided by  law. 

(Beckmann,  History  of  Inventions; 
Burton,  Diary ;  Encychp^die  M€iho- 
dique,  section  **  Jurisprudence, "  art 
"  Censure  des  Livres;"  Thibandeau, 
Histaire  de  la  France  et  de  Napoleon 
Bonaparte ;  Baoqua,  Codes  de  la  ligish' 
Hon  Franfaisfj  1843;  Collection  de  Con- 
stitutions et  Chartes,  by  A.  Dufau,  etc. 
Paris,  1830 ;  and  the  other  works  and 
pamphlets  quoted  in  the  course  of  this 
article.) 

PRESUMPTION.  A  presumption  is 
variously  defined.  The  following  is  a 
definition : — **  A  presumption  may  be  de- 
fined to  be  a  belief  as  to  the  existence  of 
a  fact  not  actually  known,  arising  from 
its  necessary  or  usual  connection  with 
others  which  are  known."  (Starkie,  Law 
of  Evidence,  i.  23.)  In  another  passa^ 
(p.  1234)  the  same  definition  is  nven  m 
substance,  with  the  word  ''inference" 
substituted  for  ''belief." 

A  fact  may  be  proved  by  the  immediate 
knowledge  of  the  witnesses  to  it,  which  is 
called  direct  evidence.  If  it  cannot  be  so 
proved,  some  other  fkct  may  generally  be 
proved  by  direct  evidence,  from  which 
the  fact  in  question  may  often  be  inferx^ed. 
If  such  other  fact  can  be  proved,  and  the 
existence  of  the  fact  in  question  can  be 
inferred,  such  inference  is  a  presumption. 
The  inference  may  be  either  stricUy  lo- 
gical or  necessary,  or  it  may  be  only  pro- 
bable, that  is,  the  fact  inferred  may  be 
true  or  it  may  not  be  true.  If  we  cannot 
infer  from  the  fact  proved  that  the  fact  in 
question  may  be  true,  there  can  be  no 
presumption  at  all  as  to  such  last  fiict. 
In  all  cases,  then,  in  order  to  establish 
a  presumption,  there  must  necessarily  be 
an  inference  from  a  &ct  or  facts ;  but  the 
inference  may  be  either  necessary  or  pro- 


bable. If  necessary,  it  eauiot,  by  the 
supposition,  be  disproved ;  if  probable*  it 
may  either  be  disproved  br  evidence,  or 
it  may  not  be  possible  to  disprove  it  for 
want  of  evidence,  and  yet  the  inference 
will  still  onlj  be  probable. 

PresonqitioiiB  which  are  perfiary  can 
hardly  ever  be  considered  as  not  con* 
elusive  in  any  system  of  law.  Presump- 
tions which  are  only  probable  may  by 
positive  law  be  made  as  oondonve  as 
necessary  presumptions,  that  is,  it  may 
not  be  permitted  lo  din>rove  them  when 
they  could  be  disproved;  or  where  such 
disproving  evidence  is  wanted,  and  ^-et 
the  inferoice  is  only  probable,  positive 
law  may  give  it  the  same  conclasive  force 
as  a  necessary  presumption. 

A  presumption,  when  established,  that 
is,  a  fiftct  when  presumed,  is  legally  the 
same  as  a  fact  proved  in  such  manner  as 
the  particular  system  of  law  reqaxres  such 
fact  to  be  proved.  If^  then,  the  law  an- 
nexes any  legal  consequence  to  a  given 
fact  when  proved,  it  annexes  the  same  to 
it  when  the  fact  is  legally  presomed.  It 
is  only  by  virtue  of  legal  consequences 
being  annexed  to  fiicts  that  they  become 
objects  of  jurisprudence.  The  establish- 
ment then  of  a  presumption,  in  a  legal 
sense,  is  only  the  establishment  of  a  &ct 
to  which  certain  legal  consequences  are 
annexed. 

In  our  own  system,  the  presumption  is 
sometimes  made  by  a  judge  or  a  number 
of  judges,  and  sometimes  by  a  jury,  but 
the  consequences  are  the  same.  Some 
writers  say  tiiat  presumptions  are  either 
"legal  and  artificial"  or  "natural." 
They  divide  "artificial  or  legal  presump- 
tions" into  two  kinds,  inunediate  wad 
mediate.  "Immediate  are  those  which 
are  made  by  the  law  itself  directly  and 
without  the  aid  of  a  jury.  Mediate  pre- 
sumptions are  those  which  cannot  be 
made  but  by  the  aid  of  a  jury."  "  Pre- 
sumptions may  therefore  be  clivided  into 
three  classes:  1,  Legal  presumpticms 
made  by  the  law  itself,  or  presumptions 
of  mere  law ;  2,  Legal  presumptions  to 
be  made  by  a  jury,  or  presumptions  of 
law  and  fact ;  3,  Mere  natural  presump- 
ti<Mis,  or  presumptions  of  mere  heV 
(Starkie,  p.  1241.) 

The  first  class  of  presumptioofi,  it  ia 
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said,  are  either  absolate  and  oondusiTe, 
or  they  may  be  rebutted  by  evidence  to 
the  oontrary.  The  presumption  of  law 
that  a  bond  was  executed  upon  a  good 
consideration  cannot  be  rebutted  by  evi- 
dence, 80  long  as  the  bond  is  nnimpeached, 
that  is,  so  long  as  it  is  admittea  to  be  a 
bond.  But  though  the  law  presumes  that 
a  bill  of  exchange  was  accepted  on  good 
consideration,  it  admits  evidence  to  show 
that  such  was  not  the  fiict  Now  this 
presumption  of  mere  law  is  nothing  more 
than  a  &ct  presumed  by  a  judge  or 
judges,  to  which  fiictso  presumed,  that  is, 
so  taken  to  be  true,  certain  legal  con- 
sequences are  annexed  or  belong.  It  is, 
however,  a  very  inaccurate  ezpresmon  to 
speak  of  a  presumption  of  mere  law ;  for, 
as  the  same  writer  says  (p.  1242),  **  when 
the  law  presumes  or  infers  any  &ct  to 
which  a  legal  consequence  is  annexed 
from  any  defined  predicament  of  fiw^ts, 
the  law  in  effect  indirectly  annexes  to 
that  predicament  the  legal  consequence 
which  belongs  to  the  presumed  fact" 

One  presumption  of  mere  law  may  be 
opposed  by  another,  and  the  hiw,  that  is, 
the  court,  must  then  decide  which  is  the 
stronger. 

Pr^umptions  of  mere  law,  as  shown, 
are  such  as  are  made  by  the  court  There 
are  instances  of  presumptions  made  by 
Act  of  Parliament,  that  is,  the  legislature 
has  declared  that  a  certain  &ct  or  facts, 
when  proved,  shall  be  conclusive  proof  of 
snother  unproved  fkct  which  is  not  a 
necessary,  and,  it  may  be,  is  ofken  not  a 
highly  probable  inference  from  the  proved 
fact  A  statute  of  21  James  I.  c.  27 
(now  repealed),  made  proof  of  the  con- 
cealment of  the  death  of  a  bastard  child 
by  the  mother  conclusive  evidence  of  her 
having  murdered  it,  unless  she  could 
prove  that  it  was  bom  dead.  Sometimes 
an  Act  of  Parliament  dedares  that  a  cer- 
tain presumption  shall  not  be  allowed  or 
made.  (2  &  8  Wm.  IV.  c  71,  s.  6.)  A 
presumption  of  mere  law  is  sometimes 
called  an  intendment  of  law. 

Preflnimptions  of  law  and /act  are  "  also 
artificial  presumptions  which  are  recog- 
nised and  warranted  by  the  law  as  the 
proper  inferences  to  be  made  by  juries 
onder  particular  circumstances."  (Star- 
kie,  p.  1243.)     In  otiier  words,  these  are 


fkcts  which  the  law,  that  is,  the  court, 
will  allow  a  jury  to  presume  trum  other 
fiicts  proved  by  direct  evidence.  When 
the  presumed  met  is  declared  by  the  jury 
to  be  a  real  fkct,  or  is  implicitly  declared 
in  tiieir  verdict,  the  legal  efiect  is  the 
same  as  if  it  were  presumed  by  the  judge. 
Indeed  it  is  said  ''that  the  inference 
(made  by  the  jury)  is  never  conclusive,*' 
which  appears  to  mean  that  there  are 
presumptions  which  are  not  necessary, 
and  sometimes  may  not  be  highly  pro- 
bable, but  they  are  still  such  as  a  jury 
may  make  (at  least  under  the  direction 
and  advice  of  the  court),  and  their  verdict 
will  be  good.  "  Thus  a  jury  is  required, 
or  at  least  advised  by  a  court,  to  infer 
a  grant  of  an  incorporeal  hereditament 
after  an  adverse  enjoyment  for  the  space 
of  twenty  years  unanswered."  (Starkie, 
p.  1244.)  On  this  subject  it  is  said  in 
another  passage  (p.  1214),  **the  presump- 
tion of  right  in  such  cases  is  not  con- 
clusive; in  other  words,  it  is  not  an 
inference  of  mere  law  to  be  made  by  the 
courts,  yet  it  is  an  inference  which  the 
courts  advise  juries  to  make  whenever 
the  presumption  stands  unrebutted  by 
contrary  evidence.  Such  evidence  in 
theorv  is  mere  presumptive  evidence ;  in 
practice  and  effect  it  is  a  bar." 

The  third  class  contains  **  the  natural 
presumptions  of  mere/act.*'  **  They  are 
wholly  independent  of  any  artificial  legal 
relations  ana  connections,  and  differ  firom 
presumptions  of  mere  law  in  this  essential 
respect,  that  those  depend  upon  or  rather 
are  a  branch  of  the  particular  system 
of  jurisprudence  to  which  they  belong ; 
but  mere  natural  presumptions  are  derived 
wholly  by  means  of  the  common  expe- 
rience of  mankind  from  the  course  of 
nature  and  the  ordinary  habits  of  society." 
(Starkie,  p.  1245.)  This  chiss  of  pre- 
sumptions properly  belong  to  a  jury,  and 
yet  the  courts  will  sometimes  make  pre- 
sumptions of  this  kind  without  the  aid  of 
a  jury.  These  presumptions  then  are 
such  as  a  jury  may  make  without  the  ad- 
vice or  direction  of  the  court,  and  "it 
seems  to  be  a  general  rule  that  whenever 
there  is  evidence  on  which  a  jury  have 
founded  a  presumption  according  to  the 
justice  of  the  case,  the  courts  will  not 
grant  a  new  trial."    (Starkie,  p.  1247.) 
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Though  thifl  divUioii  of  preranptioiis  ia 
fiv  from  being  ehftncterued  by  precasion, 
it  Cftonot  be  denied  that  it  if  a  kind 
of  index  to  the  practioe  of  the  coartt  as 
to  preramptioiia.  The  division  is  foaadi*d 
— lirst,  on  the  fiict  that  certain  presomp- 
tioos,  which  are  by  no  means  necessary 
consequences  from  the  facts  proved,  are 
admitted  by  the  judges  either  as  con- 
clusive or  as  valid,  till  they  are  dift> 
proved;  these  presumptions  are  some- 
times made  by  the  court,  bat  when  it 
is  necessaiT  the  court  will  permit  or 
advise  the  Jury  to  make  them  in  order  to 
arrive  at  a  conclusion  as  to  the  flict  in 

rrtion :  and,  secondly,  it  is  founded  on 
different  functions  of  the  Judge  and 
the  jury,  the  former  declaring  t&  law, 
and  the  latter  finding  the  £uts,  when 
their  mislanc**  for  that  purpose  ia  neces- 
sarv. 

The  pretumptioiis  of  mere  fow,  whether 
made  by  the  court  or  by  the  jury  under 
its  direction,  are  really  artificial  rules  of 
proof  which  have  been  established  by 
judicial  decisions,  or  which  in  any  new 
case  the  court  upon  due  consideratioQ  will 
make,  and  if  necessary  will  direct  the 
junr  accordingly. 

In  those  courtt  where  there  is  no  jury, 
one  ground  of  the  classification  made  by 
Stariue  does  not  exist,  and  the  judge 
makes  his  presumptions  either  in  confor- 
mity to  the  technical  rules  of  his  court  in 
cases  to  which  they  apply,  or  he  makes 
his  presumptions  in  cases  where  there  are 
no  technical  rules,  just  as  a  jury  does  or 
any  indifferent  persons  do  upon  &cts  sub- 
mitted to  them  for  their  consideration. 

Presumption  then  is  either  a  positive 
rule  by  which  a  certain  conclusion  is 
declarra  by  statute,  or  by  the  judges, 
or  by  the  jury  under  the  direction  and 
advice  of  the  judges,  to  follow  from  cer- 
tain other  proved  iaicts;  or  it  is  a  con- 
clusion from  certain  other  proved  fiicts 
which  a  judge  or  a  jury  may  make  if 
they  find  the  probative  force  of  the  proved 
facts  sufficient  to  induce  them  to  make  the 
inference  called  by  Starkie  a  natural  pre- 
sumption, or  presumption  of  mere  met. 
Presumptions  therefore  are  incident  to 
every  head  of  law  in  which  proof  is 
quired;  and  the  presumptions  which 
positive  rules  of  law  are  part  of  the 


law  of  the  diiags  to  whidi  they  relate. 
The  anbjcct  of  Presumptions  is  an  impor- 
tant part  of  the  law  of  Evidence,  and 
it  requires  a  better  disonsaion  than  it  has 
yetreceived« 

The  term  ''prBsumptio'*  ooeurs  ocea- 
ttooall^  in  the  *  Digest,'  and  in  the  sense 
of  an  mforeoce  ftom  a  foct  proved  or  ad- 
miued.  {Dig^  8S,  tit  3,  s.  25.)  The 
general  itik  aa  to  proof  is,  that  he  who 
affirms  must  prove  what  he  affirms. 
**  There  are,  however,  fitfts  which  are  to 
be  presumed  until  the  oontnry  is  proved, 
pncsumptioiies;  he  who  maintains  such  a 
fact  ia  accordingly  relieved  from  the  proof 
of  it :  the  burden  of  proof  in  inference  u> 
it  ia  traaaforred  to  the  oiiposing  part}-, 
who  maintaina  the  nonexistence  of  the 
foct;  as  for  example^  the  coatinaation  of 
a  right  which  has  once  begun  to  exist  b 
preramed,and  conaeqnently  he  who  main- 
taina that  it  haa  ceased  moat  prove  that : 
he  who  affirma  that  he  haa  a  ng^t,  ia  only 
required  to  prove  its  acqniaition,  and  not, 
what  ia  contained  in  hia  affirmaiinn,  that 
he  atill  haa  it."  (Pnchta,  Carvss,  &c., 
ii.  183.) 

(Bentham,  Ratiomk  if  Jwdicial  EH- 
dtnce :  Starkie,  0»  Endemx ;  Phillips, 
Om  Evidence,) 

PRESUMPTIVE     HEIR.         [De- 
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PRICE.  Political  emnowisti  speak 
both  of  natural  or  necessary  prioe  and 
market  price.  The  Dataral  price  of  com- 
modities, it  ia  smd,  is  as  a  gcnml  rale 
determined  by  the  eoat  of  prodnetion,  or. 
in  other  woraa,  by  the  aaMmnt  of  labour 
expended  on  than;  and  eouaegneptly 
equal  quantitiea  of  labour  will  exchange 
for  equal  <|uantitiea  of  labour.  The  mode 
of  ascertaming  what  are  equal  amoanta 
of  labour  is  not  and  cannot  be  clearly 
explained;  and  it  is  admitted  that  the 
equality  of  labour  is  not  to  be  measiuvd 
by  time  only,  but  the  kind  of  labour  mnat 
be  taken  into  the  aooount  This  natural 
price  is  the  same  thing  which  ia  meant  by 
the  expression  Real  Value,  which  is  saii 
to  be  dependent  solely  on  the  quantity  otf 
labour  neoeamry  for  the  prodnctioa  of  a 
thing.  The  market  price  or  exchangeable 
value  is  that  value  in  exdian^  vrhich  ig 
actually  got  for  aojrthing,  which  will  not 
always  Iw  the  same  aa  the  price  called 
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nataral  or  real;  but  the  exchangeable 
▼alue,  it  ia  said,  never  yariea  materially 
either  above  or  below  the  real  valoe. 
Aceordingly  the  cost  of  production  is 
cooddered  to  be  that  which  regulates 
market  price,  when  indnstrj  is  not  re- 
stricted ;  but  this  ;doctrine  is  sometimes 
announced  with  a  limitation :  the  things 
produced  must  be  such  as  can  be  indefi- 
nitely increased  in  quantity  by  the  appli- 
cation of  fresh  capital  and  labour  to  dieir 
production. 

According  to  this  doctrine  labour  is 
the  measure  of  real  value,  and  real  value 
never  varies  much  from  exchangeable 
Talue.  But  labour  itself  requires  a  repre- 
sentative, something  that  shall  measure 
one  kind  of  labour  compared  with  another ; 
and  gold  and  silver  are  commonly  used 
for  this  purpose.  But  gold  and  silver 
also  vary  both  in  real  value,  as  above 
explained,  and  in  exchangeable  value: 
the  result  of  all  which  is,  tbit  there  is  no 
measure  of  the  exchangeable  value  of 
a  thing  other  tlian  the  amount  of  gold  or 
silver  or  anything  else  that  can  be  got  for 
it  Things  must  be  exchanged  either  by 
simple  barter  without  any  price  being 
fixed  on  the  things  exchanged,  or  by  an 
exchange  of  commodities  in  which  ex- 
change the  commodities  have  a  money 
price  fixed  upon  them,  or  by  giving  gold 
and  silver  or  other  things  which  are  cur- 
rent as  coin  for  commodities. 

In  nations  called  civilized  the  ex- 
changes .are  actually  made  by  giving 
stamped  metal  for  other  things,  or  by 
some  arrangement  which  is  equivalent  to 
giving  stamped  metal,  so  far  as  concerns 
the  price  of  things.  The  exchan^ble 
value  or  the  market  price  of  a  thmg  is 
therefore  the  money  which  it  really  brings. 
He  who  has  labour  to  o£Per  for  hire,  and 
he  who  by  lalnmr,  or  by  labour  and 
capital  combined,  which  is  the  accumu- 
lated result  of  labour,  produces  a  thing 
for  sale,  nnder  the  ordinary  circumstances 
of  society  know  pretty  nearly  what  they 
will  get  for  their  labour;  mr  the  price 
which  they  will  get  is  either  a  nuitter  of 
contract  with  some  determinate  person 
or  persons,  or  it  is  that  market  price 
which,  as  a  general  rule,  varies  during  li- 
mited perio<U  of  time  within  certain  limits 
that  are  tolerably  well  ascertained.    The 


principle  which  determines  whether  a 
man  will  continue  to  offer  his  labour  for 
the  hire  or  price  which  at  any  particular 
time  he  can  have  for  it,  or  will  continue 
to  produce  thinos  for  the  price  which  at 
any  particular  time  he  may  be  able  to  get 
for  them,  is  stated  in  Political  Eoo- 

NOMT. 

Some  writers  who  have  laid  down  the 
doctrines  of  natural  and  market  price  as 
above  stated,  have,  however,  not  over- 
looked the  fiicts  which  are  exceptions  to 
the  doctrine.  Professor  Tucker  remarks 
(  Tlie  Laws  rf  Wanes,  Profits,  and  Bent, 
Introduction,  p.  8),  **All  commodities 
may  therefore  be  divided  into  two  kinds 
as  to  their  exchangeable  value :  one,  that 
class  which,  being  the  product  of  man, 
will  command  as  much  labour  in  the 
market  as  it  has  cost  to  procure  them; 
the  otlier,  the  product  in  part  of  nature, 
in  which  the  labour  they  will  conmiand 
msj  greatly  exceed  that  expended  in  ob- 
taining them,  according  to  the  proportion 
between  the  competition  to  possess  them 
and  the  supplv."  The  distinction  here 
made  is  cited  for  the  purpose  of  showing 
that  some  economists  have  perceived  that 
the  labour  expended  on  things  is  not 
always  the  measure  of  their  exchangeable 
value.  It  remains  for  economists  to  con- 
sider whether  the  labour  exuded  upon 
anjtiiing  can  in  any  case  with  any  pro- 
priety of  language  be  considered  the 
measure  of  its  excmangeable  value.  La- 
bour, it  is  affirmed,  gives  to  everything 
its  exchangeable  value,  which  is  true.  It 
is  also  said  that  the  amount  of  labour 
regulates  or  determines  the  exchangeable 
value.  But  it  is  admitted  that  the  value 
of  labour  itself  depends  on  the  demand 
for  it  and  the  supply.  Therefore,  accord- 
ing to  this  theory,  exchangeable  value  is 
regulated  or  determined  by  labour;  the 
exchangeable  value  of  which  labour  is 
determined  by  something  else.  The 
term  labour  is  here  of  course  used  in  its 
comprehensive  sense,  as  including  all 
means,  material  and  not  materisu,  by 
which  anything  is  brought  into  that  form 
in  which  men  desire  to  have  it,  and 
brought  to  that  place  in  which  the  men 
are  who  desire  to  have  it 

The  terms  Natural  Price  and  Real  Va* 
lue,  if  they  are  taken  to  signify  merely,  as 
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Though  this  divuion  of  preranpCioos  u 
fiv  from  being  ehftneterited  by  precision, 
it  CftODot  be  denied  that  it  is  a  kind 
of  index  to  the  practioe  of  the  coarto  as 
to  presamptioiis.  The  divisioo  is  foonded 
— lirst,  on  the  &ct  that  certain  presomp- 
tions,  which  are  by  no  means  necessary 
consequences  from  the  facts  proved,  are 
admitted  by  the  judges  either  as  con- 
dosive  or  as  Talid,  till  they  are  dx^ 
prored;  theee  presumptions  are  some- 
times made  by  the  ooort,  bat  when  it 
is  DecesaiT  the  coart  will  permit  or 
•dvise  the  Joiy  to  make  them  in  order  to 
arrive  at  a  cMielusion  as  to  the  ftet  in 
onestion :  and,  leoondly,  it  is  founded  on 
tne  different  functions  of  the  Judge  and 
the  jury,  the  former  declaring  tfie  law, 
and  the  latter  finding  the  fkcti,  when 
their  attislanc**  for  that  purpose  is  neccs- 
sarv. 

The  presamptioiis  of  swre  law,  whether 
made  by  the  court  or  by  the  jury  under 
its  direction,  are  really  artificial  rules  of 
proof  which  have  been  established  by 
judicial  decisions,  or  which  in  any  new 
case  the  court  upon  due  coDsideration  will 
make,  and  if  necessary  will  direct  the 
junr  accordingly. 

In  those  courts  where  there  is  no  jury, 
one  ground  of  the  classification  made  by 
Starkie  does  not  exist,  and  the  judge 
makes  his  presumptions  either  in  confor- 
mity to  the  technical  rules  of  his  court  in 
cases  to  which  they  ^ply,  or  he  makes 
his  presumptions  in  cases  where  there  are 
no  technical  rules,  just  as  a  jury  does  or 
any  indifferent  persons  do  upon  &cts  sub- 
mitted to  them  for  their  consideratioo. 

Presumption  then  is  either  a  positive 
rule  by  which  a  certain  conclusion  is 
declared  by  statute,  or  by  the  judges, 
or  by  the  jury  under  the  direction  and 
advice  of  the  judges,  to  follow  from  cer- 
tain other  proved  ftlcts;  or  it  is  a  con- 
clusion from  certain  other  proved  facts 
which  a  judge  or  a  jury  may  make  if 
they  find  the  probative  force  of  the  proved 
facts  sufficient  to  induce  tliem  to  make  the 
inference  called  by  Starlue  a  natural  pre- 
sumption, or  presumption  of  mere  met. 
Presumptions  therefore  are  incident  to 
every  head  of  law  in  which  proof  is 
required;  and  the  presumptions  which 

^  positive  rules  of  law  are  part  of  the 


law  of  the  things  to  whidi  they  relate. 
The  subject  of  Presumptions  is  an  impor- 
tant part  of  die  law  of  Evidence,  and 
it  requires  a  better  ditonssion  thsn  it  has 
yet  received. 

The  term  **  presnmptio"  ocean  oeea- 
Mooall^  in  the  *  Digest,'  and  in  the  sense 
of  an  inforeoce  fhmi  a  foct  proved  or  ad- 
mitted. {Dig^  8S,  tit  3,  s.  25.)  The 
general  rule  as  to  proof  is,  that  he  who 
affirms  must  prow  what  he  affirms. 
**  There  are,  however,  focts  which  are  to 
be  presumed  until  the  contrary  is  proved. 
presumptioiMs;  he  who  maintains  such  a 
fact  is  acoordin^y  relieved  from  the  proof 
of  it:  the  burden  of  proof  in  reference  U) 
it  is  trsnsforred  to  the  opposing  part), 
who  maintaina  the  no^^ziateoce  of  the 
foct;  aa  for  example,  the  cootinnation  of 
a  right  which  has  oooe  begun  to  exist  is 
presumed,  and  consequently  he  who  main- 
tains that  it  has  ceased  most  prove  that : 
he  who  affirms  that  he  hasa  ng^t,  bonly 
required  to  prove  its  aeqnisitioa,  and  not, 
what  is  contained  in  his  affirmation,  that 
he  stUl  has  it"  (Pochta,  CunuM,  &c., 
ii.  183.) 

(Bentham,  Raiumale  if  Jadicial  fri- 
dence ;  Starkie,  0»  Endemx ;  Phillips, 
On  Evidence.) 

PRESUMPTIVE     HEIR.         [Des 

■CKMT.] 

PRICE.  PoUticd  emnwisti  speak 
both  of  nataral  or  necessary  price  and 
market  price.  The  natural  priee  of  com- 
modities, it  is  said,  is  as  a  gcnml  rule 
determined  bv  the  cost  of  prodnction,  or. 
in  other  words,  by  the  amount  of  labour 
expended  on  than;  and  Bouseqnently 
equal  quantities  of  labour  will  exchange 
for  equal  <|(mntities  of  labour.  The  mode 
of  ascertaining  what  are  equal  amoants 
of  labour  is  not  and  cannot  be  dearly 
explained;  and  it  is  admitted  that  the 
equity  of  labour  is  not  to  be  measuvil 
by  time  only,  but  the  kind  of  lahoor  ina&t 
be  taken  into  the  aoeount  This  nataral 
price  is  the  same  thine  which  ia  meant  by 
the  expression  Real  Value,  which  is  said 
to  be  dependent  solely  on  the  qoantity  oi 
labour  necessary  for  the  production  of  a 
thing.  The  market  price  or  exchangeabli! 
value  is  that  value  in  exchange  vhich  in 
actually  got  for  anything,  whkh  will  not 
always  &  the  same  aa  the  priee  called 
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natural  or  real;  bat  the  exchangaible 
value,  it  is  sud,  sever  varies  materially 
either  above  or  below  the  real  value. 
Accordingly  the  cost  of  production  is 
coDsidered  to  be  that  which  regulates 
market  price,  when  industry  is  not  re- 
stricted ;  but  this  ;doctrine  is  sometimes 
announced  with  a  limitation :  the  things 
produced  must  be  such  as  can  be  indeS* 
nitely  increased  in  quantity  by  the  appli- 
cation of  fresh  capital  anil  labour  to  their 
production. 

According  to  this  doctrine  labour  is 
the  measure  of  real  value,  and  real  value 
never  varies  much  from  exchangeable 
value.  But  labour  itself  requires  a  repre- 
sentative, something  that  shall  measure 
one  kind  of  labour  compared  with  another ; 
and  gold  and  silver  are  commonly  used 
for  mis  purpose.  But  gold  and  silver 
also  vary  both  in  real  value,  as  above 
explained,  and  in  exchangeable  value: 
the  result  of  all  which  is,  that  there  is  no 
measure  of  the  exchangeable  value  of 
a  thing  other  than  the  amount  of  gold  or 
silver  or  anything  else  that  can  be  got  for 
it  Things  must  be  exchanged  either  by 
simple  bflUTter  without  any  price  being 
fixed  on  the  things  exchanged,  or  by  an 
exchange  of  commodities  in  which  ex- 
change the  commodities  have  a  money 
price  fixed  upon  them,  or  by  giving  gold 
and  silver  or  other  thin^  which  are  cur- 
rent as  coin  for  commodities. 

In  nations  called  civilized  the  ex- 
changes« are  actually  made  by  giving 
stamped  metal  for  other  things,  or  l^ 
some  arrangement  which  is  equivalent  to 
giving  stamped  metal,  so  far  as  concerns 
the  price  of  things.  The  exchangeable 
value  or  the  market  price  of  a  thmg  is 
therefore  the  money  which  it  really  brings. 
He  who  has  labour  to  o£Per  for  hire,  and 
he  who  by  labour,  or  by  labour  and 
capital  combined,  which  is  the  accumn- 
latied  result  of  labour,  produces  a  thing 
for  sale,  under  the  ordinary  circumstances 
of  sodety  know  pretty  nearly  what  they 
will  get  for  their  labour;  for  the  price 
which  they  will  get  is  either  a  matter  of 
csontract  with  some  determinate  person 
or  persons,  or  it  is  that  market  price 
which,  as  a  general  rule,  varies  during  li- 
mited periods  of  time  within  certain  limits 
that  are  tolerably  well  ascertained.    The 


principle  which  determines  whether  a 
man  will  continue  to  ofier  his  labour  fiir 
the  hire  or  price  which  at  any  particular 
time  he  can  have  for  it,  or  will  continue 
to  produce  thinos  for  the  price  which  at 
any  particular  tmie  he  may  be  able  to  get 
for  them,  is  stated  in  Political  Eoo- 

NOHT. 

Some  writers  who  have  laid  down  the 
doctrines  of  natural  and  market  price  as 
above  stated,  have,  however,  not  over- 
looked the  fiicts  which  are  exceptions  to 
the  doctrine.  Professor  Tucker  remarks 
(  77i«  Laws  of  Waaes,  Profits,  and  Sent, 
Introduction,  p.  8),  ^All  commodities 
may  therefore  be  mvided  into  two  kinds 
as  to  their  exchangeable  value :  one,  that 
class  which,  being  the  product  of  man, 
will  command  as  much  labour  in  the 
market  as  it  has  cost  to  procure  them; 
tiie  other,  the  product  in  part  of  nature, 
in  which  the  labour  they  will  command 
may  greatly  exceed  that  expended  in  ob* 
taining  them,  according  to  the  proportion 
between  the  competition  to  possess  them 
and  the  supply."  The  distinction  here 
made  is  cited  for  the  purpose  of  showing 
that  some  economists  have  perceived  that 
the  labour  expended  on  things  is  not 
always  the  measureof  their  exchangeable 
value.  It  remains  for  economists  to  con- 
ader  whether  the  labour  expended  upon 
anything  can  in  any  case  with  any  pro- 
priety of  language  be  considered  the 
measure  of  its  exchan^ble  value.  La- 
bour, it  is  affirmed,  gives  to  everything 
its  exchangeable  value,  which  b  true.  It 
is  also  said  that  the  amount  of  labour 
reeulates  or  determines  the  exchangeable 
value.  But  it  is  admitted  that  the  value 
of  labour  itself  depends  on  the  demand 
for  it  and  the  supply.  Therefore,  accord- 
ing to  this  theory,  exchangeable  value  is 
regulated  or  determined  h^  labour;  the 
exchanjypeable  value  of  which  labour  is 
determined  by  something  else.  The 
term  labour  is  here  of  course  used  in  its 
comprehensive  sense,  as  including  all 
means,  material  and  not  materisJ,  by 
which  anything  is  brought  into  that  form 
in  which  men  desire  to  have  it,  and 
brought  to  that  place  in  which  the  men 
are  who  desire  to  have  it. 

The  terms  Natural  Price  and  Real  Va- 
lue, if  they  are  taken  to  signify  merely,  as 
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they  must  be  taken,  the  value  which  a 
man  in  his  own  estimation  puts  on  the 
things  which  he  has  produced,  may  be 
conyenient  terms ;  though  the  word  Na- 
tural is  a  word  always  liable  to  abuse, 
and  Real  is  a  singular  kind  of  term  to  in- 
dicate the  value  which  a  man  sets  on  his 
own  labour.  If  he  wants  to  keep  the 
product  of  his  labour  for  himself,  he  may 
call  it  by  any  name  that  he  likes.  But 
as  a  general  rule,  the  real  value  of  a 
man's  labour,  that  which  he  can  realize 
for  it,  is  the  value  of  it  to  others,  its 
exchangeable  value.  The  exchangeable 
value  of  a  thing  is  its  realization :  the  so- 
called  Real  vaJue  is  idealization,  which 
often  fails  to  become  Reality. 

A  man  may  admit  that  labour  is  the 
sole  source  of  wealth,  and  of  all  exchange- 
able value,  and  that  the  cost  of  production 
is  an  essential  element  in  the  exchange- 
able value  of  all  commodities,  without 
admitting  that  the  cost  of  production 
is  the  r^^lator  of  selling  prices.  He 
may  contend  that  in  the  actual  opemtiou 
of  exchanges  it  is  the  efficient  demand, 
the  will  a^  the  power  to  purchase,  com- 
bined with  the  supply  that  really  regu- 
lates the  selling  price  of  all  things. 

These  two  opinions  are  not  so  directly 
opposed  as  at  first  sight  may  appear. 
There  are  two  ways  of  viewing  the  sub- 
ject of  exchangeable  value.  The  mode 
which  some  economists  adopt  is  to  trace 
it  from  the  operations  of  a  rude  and  savage 
state  to  the  complicated  conditions  of 
modem  society— a  process  something  like 
that  of  tradng  government  from  a  sup- 
pled state  of  nature  to  the  actual  condi- 
tion of  existing  governments.  There  is 
nothing  gained  by  this  mode  of  viewing 
the  subject,  and  it  involves  the  introduc- 
Uon  of  certain  h^-potheses  not  necessary 
to  the  investigauon.  The  other  method 
is  to  view  societies  as  they  exist,  and  to 
analyse  the  complicated  movements,  in 
which  consist  their  activity  and  energy. 
In  this  actual  condition  we  know  on  what 
terms  buyers  and  sellers  meet  in  the 
market.  Each  brings  to  market  what  he 
does  not  want,  and  he  gets  what  he  can. 
Each  knows  ^at  the  other  expects  and 
desires  to  make  a  profit  by  the  exchange, 
and  that  if  there  is  not  profit  on  both 
sides,  or  what  both  parties  consider  to  be 


profit,  the  exchange  will  not  continue. 
Each  therefore  has  his  own  measure  of 
that  which  he  would  give  in  exchange, 
and  he  is  moved  to  produce  what  oe 
offers  in  exchan^  by  the  general  market 
price  of  that  which  he  gives  in  exchange. 
His  power  to  produce  and  his  motive  to 
produce  are  therefore  regulated  at  each 
moment  by  something  which  is  anterior 
to  his  production  and  which  regulates  his 
production.  The  exchangeable  value  of 
a  thing  therefore,  as  determined  by  the 
selling  price  at  a  given  time  or  by  the 
averaffe  of  selling  prices  for  a  certiun 
period,  is  in  pracuce  the  real  regulator  of 
the  labour  of  him  who  produces  fisr  sale. 
A  man  who  ventures  on  the  production 
of  a  new  article  can  only  guess  whether 
it  will  exchange  for  such  a  value  as  will 
give  him  a  profit:  and  he  is  often  de- 
ceived. If  he  can  produce  a  thing  that 
is  already  in  demand  cheaper  than  it  has 
been  hitherto  produced,  he  has  a  certainty 
of  a  profit,  and  a  larger  profit  on  each 
single  article  than  before,  unless  there  are 
competitors  in  the  market  Competition 
will  reduce  his  rate  of  profit  Practically, 
the  selling  prices  of  anj  given  time,  or 
the  average  of  such  pnces  fi>r  a  given 

Seriod,  regulate  the  operations  of  pro- 
ucers  both  as  to  the  quality  and  the 
amount  of  the  articles  which  they  pro- 
duce. The  producer  has  always  regard 
both  to  the  cost  of  that  which  he  produces 
and  the  probable  price  that  he  can  get  fin- 
it  The  price  that  he  can  gel  cannot 
determine  the  cost  of  his  production,  nor 
can  the  cost  of  his  production  determine 
the  price  that  he  can  get  for  it;  but  be 
does  produce  with  reference  to  a  certain 
price  which  he  expects  to  get  The 
consumer  who  buys  his  commodity  never 
considers  the  cost  of  its  production.  He 
simply  avails  himself  of  the  competition 
of  the  sellers  to  get  it  at  the  lowest  market 
price :  if  it  is  an  article  of  necessity,  he 
must  buy  so  long  as  he  has  the  means  of 
buying ;  if  it  is  an  article  of  luxury,  he 
will  often  do  without  it,  if  the  amount  of 
the  supply  does  not  allow  him  to  have  it 
on  his  own  terms ;  and  he  leaves  the  pro- 
ducers to  make  the  best  of  their  wares. 

The  difficulty  of  attaining  dear  ood- 
oeptions  on  all  such  subjects  as  price  is 
inseparable  from  the  oomfdicated  nature 
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of  the  elements  which  enter  into  them. 
The  fault  of  most  economical  -writers 
consists  in  the  absoluteness  of  the  prin- 
ciples which  they  lay  down,  for  there  is 
perhaps  no  principle  applicable  to  the 
operations  of  industry  which  is  suscep- 
tible of  being  laid  down  in  absolute  un- 
qualified terms.  Another  obvious  fault 
in  some  economical  writers  consists  in 
not  analysing  the  operations  of  society 
as  they  actually  are,  but  in  building  up 
their  tneories  almost  entirely  on  certain 
axioms. 

Adam  Smith's  opinions  on  Price  are 
contained  in  his  seyenth  chapter:  upon 
which  see  the  notes  in  the  edition  of  Smith, 
published  by  Knight  &  Co.,  1840:  the 
opinions  of  a  modem  school  are  contained 
in  the  article  *  Political  Economy '  in  the 
Edinburgh  Supplement  to  the  'Encyclo- 
pedia Britanuica.'  This  article,  with 
some  notes  upon  it  by  the  Rev.  J. 
M'Vickar,  has  been  republished  at  New 
York. 

PRIMOGENITURE  may  be  defined 
to  be  that  rule  of  English  law  by  which 
a  title  of  dignity  or  an  estate  in  land 
comes  to  a  person  in  respect  of  his  being 
an  eldest  male.  If  a  man  dies  seised  of 
real  estate,  of  which  he  had  Uie  absolute 
ownership,  without  having  made  any  dis- 
position of  it  by  his  last  will,  the  whole 
descends  to  the  heir  at  law,  or  customary 
heir;  and  the  heir  at  law  is  such  by 
virtue  of  being  the  eldest  male  person  of 
those  who  are  in  the  same  degree  of 
kindred  to  the  person  dying,  or  the  re- 
presentative of  such  eldest  miale.  [Des- 
cent.] This  is  a  case  in  which  primo- 
geniture operates.  A  common  example 
of  primogeniture  is  where  a  fkther  dies 
absolutely  entitled  to  real  estate,  and 
without  disposing  of  it  by  will,  in  which 
case  his  eldest  son  takes  it  all.  If  land 
18  settled  or  entailed  on  a  man  and  his 
male  issue,  the  eldest  son  takes  the  land 
by  two  titles,  first  as  being  a  male,  and 
next  as  being  the  eldest  son.  The  law 
of  primogeniture  then  only  applies  in  the 
case  of  land  when  the  owner  dies  with- 
out having  made  any  disposition  of  it  by 
will,  or  where  the  land  is  settied  on  a 
nian  and  his  male  issue.  It  does  not  apply 
when  the  interest  in  land  is  a  chattd 
interest  or  a  term  of  years,  whatever 


may  be  its  duration ;  nor  does  it  apply 
when  real  estate  descends  to  daughters 
aa  coparceners. 

At  present,  those  who  are  the  absolute 
owners  of  large  landed  estates  seldom 
die  without  making  a  disposition  of  them 
by  will.  In  the  case  of  lands  which  are 
settled,  the  person  in  possession  is 
generally  tenant  for  life,  and  the  inherit- 
ance is  entailed  on  the  eldest  son.  When 
the  eldest  son  is  about  to  marry,  it  is 
usual  for  the  &ther  and  son  to  take  the 
usual  legal  steps  (which  they  can  do  as 
soon  as  the  son  is  of  age)  to  unsettle  the 
estate  and  obtun  the  absolute  ownership. 
They  then  resettle  the  estate,  making  the 
fkther  tenant  for  life  as  before ;  the  son, 
who  was  before  tenant  in  tail,  is  also 
made  only  a  tenant  for  life ;  and  the  in- 
heritance is  settied,  as  before,  on  the 
eldest  son  of  the  intended  marriage. 
Such  eldest  son  takes  the  estate,  not  as 
heir,  and  therefbre  not  by  the  law  of  pri- 
mogeniture, but  he  takes  it  as  the  penon 
dengnated  by  the  deed  of  settiement 

When  a  man  happens  to  be  tenant  in 
tail,  he  usually  takes  the  legal  steps  neces- 
sary (which  he  can  do  as  soon  as  he  is  of 
age)  to  acquire  the  absolute  ownership 
of  uie  property,  which  he  then  generally 
setties  again  by  deed  or  will,  or  disposes 
of  absolutely. 

It  is  usual  in  England  to  settle  all 
large  estates,  and  the  object  of  the  settie- 
ment is  to  keep  the  estates  together,  and 
to  perpetuate  them  in  one  family;  but 
there  is  a  limit  to  this  power  of  settie- 
ment A  man  cannot,  either  by  deed  or 
will,  settie  his  land,  so  as  to  prevent  the 
absolute  ownership  of  it  from  being  ob- 
tained, for  a  lon^r  period  than  a  life  or 
lives  of  persons  m  existence  at  the  time 
when  the  settiement  takes  effect,  and 
twenty-one  years  more. 

Lands  in  Gavelkind  and  Borough 
English  are  an  exception  to  the  general 
rule  of  law  as  to  the  descent  of  laml. 

The  law  of  primogeniture  then  only 
operates  in  the  cases  already  explained ; 
and  the  s^tem  of  settiements  by  which 
property  is  kept  toother  in  large 
masses  is  quite  distinct  m  principle  fVom 
the  law  of  primogeniture.  It  is  not^  the 
result  of  a  law  which  favours  primo- 
geniture, but  it  is  the  result  of  the  legal 
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^wer  which  an  owner  of  land  has  over 
It,  and  of  the  habits  of  the  people.  The 
various  reasons  which  have  laid  the 
foundation  of  this  habit,  and  which  per- 
petuate it,  are  foreign  to  the  considera- 
tion of  primogeniture  as  a  rule  of  law. 

In  Virginia,  after  the  Revolution,  an 
Act  was  passed  for  converting  estates  tail 
into  fee-simple,  and  at  the  same  time  the 
law  of  primogeniture  was  abolished. 
These  laws  have  so  &r  been  in  acoordr 
ance  with  or  have  acted  on  public 
opinion,  that  a  parent  by  his  will  now 
g^erally  makes  the  same  disposition  of 
his  property  as  the  law  makes  m  case  he 
dies  intestate.  (Tucker's  Life  cfJeffer- 
son,  i.  96,  &c.) 

(Bemarks  on  Primogeniture  and  En* 
tails;  Hayes,  Introduction  to  Convey- 
ancing,) 

PRINCE  is  the  Latin  word  princepe, 
which  was  originally  used  to  denote  the 
person  who  was  entitled  Prinoeps  Senates 
in  the  Roman  State.  He  seems  to  have 
been  originally  the  custos  of  the  ci^,  and 
his  office  was  one  of  importance.  Sub- 
sequently it  became  a  title  of  dignity, 
and  the  princeps  was  named  by  th^  censors. 
(Liv.,  xxvii.  2.)  Augustus  adopted  the 
title  of  princeps,  as  a  name  that  carried 
no  odium  with  it  (Tacitus,  Annal.,  i.  1) ; 
and  this  became  henceforward  the  titie 
of  the  master  of  the  Roman  world.  Ac- 
cordingly the  constitutions  of  the  em- 
perors are  called  Principum  (Gaius,  i.  2\ 
or  Principales.  The  word  prinoeps  is 
formed  similarly  to  anceps,  municeps,  &cu, 
and  contains  the  same  element  as  **  pri- 
mus." The  word  prince,  which  is  de- 
rived from  princeps,  is  now  applied  to 
persons  who  have  personal  pre-eminence, 
and  especiallv  to  certun  sovereigns  of 
small  states  who  possess  sovereign  power; 
and  also  to  others  who  possess  the  title 
without  sovereign  power  or  anything  that 
distinguishes  them  politically  firom  other 
nobles  or  persons  who  enjoy  privileges. 
But  the  word  seems  not  to  have  acquired 
so  definite  a  sebse  as  that  which  belongs  to 
king,  duke,  marquis,  earl,  and  some  others 
of  the  class ;  but  rather  to  denote  persons 
of  high  rank  in  certain  states,  as  in 
Prussia,  Russia,  Italy,  and  other  conti- 
nental states,  or.  persons  who  are  junior 
members  of  sovereign  houses. 


In  England  it  has  sometimes  been  the 
practice  of  the  heralds  to  speak  of  a  duke 
as  the  high  and  mighty  prince ;  bat  the 
word  seems  rather  to  be  restricted  among* 
us  in  its  application  to  persons  who  are  cf 
the  blood-royal,  that  is,  a  son,  grandson, 
or  nephew  of  a  king;  and  it  would  pro- 
bably be  extended  to  the  remote  male 
posteri^  of  such  persons,  though  no  case 
has  arisen  in  the  course  of  the  last  three 
centuries.  But  in  its  application  it  is 
merely  a  term  of  common  language,  not 
being  conferred,  like  the  title  of  duke,  in 
any  formal  manner;  and  even  tiie  pre^ 
cedence  which  is  given  to  blood-royal  has 
respect  to  birth,  and  not  to  the  enjoyment 
of  this  word  as  a  titie  of  honour.  The 
eldest  son  of  the  king  or  queen  regnant 
u  made  Prince  of  Wales  by  creation. 

PRINCIPAL       AND        AGENT. 

[AOENT.l 

PRIOR,  PRIORT,  ecclesiastical  terms 
denoting  certain  monastic  foundations, 
and  the  heads  of  such  foundations.  They 
differ  in  nothing  essentially  from  tlie 
terms  abbot  and  iwbey.  There  were  in 
Enplaad  religious  houses,  the  chiefi  of 
which  were  called  priors,  quite  as  rich 
and  as  powerful  as  many  that  had  a  chief 
who  was  called  the  abbot  Thus  in 
Yorkshire  there  were  two  houses  at  no 
great  distance  from  each  other,  csLlIed 
Roche  and  Nostel,  the  head  of  the  former 
being  an  abbot  and  of  the  latter  a  prior, 
though  Nostel  was  the  more  ancient  and 
more  considerable  foundation.  Neither 
has  the  distinction  respect  to  the  order  to 
which  the  house  belonged ;  for  Kirkstall 
had  an  abbot,  while  Fountains  had  only 
a  prior,  and  yet  both  were  Cistercian 
houses.  The  prior  of  Saint  John  of 
Jerusalem  was  equal  to  any  abbot ;  yet  in 
the  main  we  find  the  greater  monastic 
foundations  presided  over  by  monks  who 
were  called  abbots,  as  Glsstonbunr,  Mal- 
mesbury,  Tewkesbury,  1uid  others  of 
ante-Norman  foundation.  In  some  cases 
there  was  both  an  abbot  and  a  prior, 
when  the  abbot  was  regarded  as  the 
superior  officer ;  and  in  the  priories  there 
was  often  a  second  officer  csdled  the  sub- 
prior. 
PRISONa  [Transpobtatxok.I 
PRIVATE  ACT.  [Parliament.] 
PRIVATEER,  a  private  ship  of  war» 
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fitted  out  at  the  cost  of  an  indiyidiial  for 
the  purpoae  of  carrying  on  hoetilitieB  on 
his  own  acooont,  bat  with  the  permission 
of  a  belligerent  state,  against  the  public 
enemy.  It  is  the  practice  of  most  nations 
to  commission  yessels  of  this  kind  as 
auxiliaries  to  the  public  force.  The 
owners  of  them  are  Ucenaed  to  attack  and 
plunder  the  enemy,  and  their  enterprise 
is  encouraged  by  allowing  them  a  large 
portion  of  an^  property  which  they  may 
capture.  It  is  usual  for  the  country  on 
^hose  behalf  they  carry  on  war  to  take 
security  for  their  duly  respecting  the 
rights  of  neutrals  and  allies,  and  observing 
generally  the  law  of  nations.  In  Great 
Britain  persons  are  empowered  to  fit  out 
privateers  by  letters  of  marque,  which 
are  granted  by  the  crown  upon  application 
in  due  form.  (45  Geo.  III.  c.  72; 
Blackstone,  CommentarteSf  L,  p.  259;  I 
Kent's  CommentarieSf  96.) 

PRIVILEGE  (Pricn^tttm,  from  the 
sense  of  which,  however,  it  has  been  per- 
verted), a  particular  beneficial  exemption 
fh>m  the  general  rules  of  law.  The 
original  sense  of  privilegium  is  exphdned 
in  Law.  Privilege  is  of  two  kinds;  real, 
attaching  to  place,  and  personal^  attaching 
to  persons,  as  ambassadors,  peers,  mem- 
bers of  parliament,  and  attorneys. 

Formerly  many  phices  conferred  the 
privilege  of  freedom  from  arrest,  even  in 
crimiDal  matters,  upon  those  who  entered 
them;  and  even  m  later  times  many 
places  existed  which  privileged  those  with- 
in them  from  arrest  in  civil  suits.  Of 
these  the  most  notorious  were  White 
Fryarsy  the  Savoy,  the  Mint,  and  other 
places  in  their  neighbourhood.  But  by 
8  &  9  Wm.  III.  c  27,  the  privileges  of 
al  I  these  places  were  abolished.  However, 
at  the  present  time,  no  arrest  can  be  made 
in  the  kiug's  presence,  nor  within  the 
verge  of  the  palace  of  Westminster,  nor 
in  any  palace  where  he  resides,  nor  in  any 
place  where  the  king's  justices  are  sitting 
(  3  Jtut.,  1 48 ).  Personal  privilege,  which 
gives  freedom  from  arrest,  is  enjoyed  by 
all  suitors,  counsel,  witnesses,  or  other 
persons  attending  any  courts  of  record 
upon  business;  or  an  arbitrator  under  a 
rule  of  Nisi  prius.  This  exemption  is  to 
be  interpreted  liberally,  and  will  not, 
therefore,  be  forfeited  by  taking  refresh- 


ment after  a  suit,  or  by  goiog  other  than 
the  direct  road  to  or  from  a  court  (Com., 
IHg^  tit  *  Privileges ').  The  privileges  of 
the  members  of  the  House  of  Peers  and  of 
the  House  of  Commons  are  stated  under 
Peebs  and  Pabuamknt. 

PRIVY  COUNCIL  (ConsiUum  re^ 
privatum.  Concilium  secretum  et  con- 
tinuum concilium  regis).  The  privy 
council,  or  council  table,  consists  of  the 
assembly  of  the  king^s  i>rivy  counoilloTS 
for  matters  of  state.  I>uring  the  existence 
of  the  Star-chamber,  the  members  of  the 
privy  council  were  also  members  of  that 
court  Their  number  was  antiently  about 
twelve,  but  is  now  indefinitely  increased. 
The  present  usage  is,  that  no  members 
attend  the  deliberations  of  the  council  who 
are  not  especially  summoned  for  that  pur- 
pose. Members  of  the  privy  council  must 
be  natural-bom  subjects  of  England,  and 
are  nominated  by  the  king  without  any 
patent  or  grant.  After  nomination  and 
taking  the  oath  of  office,  they  immediately 
become  privy  councillors.  Formerly  they 
remain^  in  office  only  during  the  life  of 
the  king,  who  chose  them  subject  to  re- 
moval at  hia- discretion;  but  by  6  Anne, 
c  7,  the  privy  council  continues  in  ex- 
istence six  months  after  the  demise  of  the 
crown,  unless  sooner  determined  by  the 
successor,  and  thej  are  to  cause  the  suc- 
cessor to  be  proclaimed.  The  privy  coun- 
cil of  Scotland  is  now  merged  in  that  of 
England,  by  6  Anne,  c.  6.  The  duties  of 
privy  councillors,  as  stated  in  the  oath  of 
office,  are  to  the  best  of  their  discretion 
truly  and  impartially  to  advise  the  king ; 
to  keep  secret  his  counsel,  to  avoid  cor- 
ruption, to  strengthen  the  king's  council 
in  all  that  by  them  is  thought  good  for 
the  king  and  his  land,  to  withstand  those 
who  attempt  the  contrary,  and  to  do  all 
that  a  good  councillor  ought  to  do  unto 
his  sovereign  lord.  By  the  Act  of  Settle- 
ment (12  &  13  Wm.  III.  c.  2)  all  matters 
relating  to  the  government  properly  cog- 
nizable in  the  privy  council  are  to  be 
transacted  there;  and  all  the  resolutions 
taken  thereon  are  to  be  signed  by  such  of 
the  privy  council  as  advise  and  consent  to 
them.    [Cabinet.] 

The  court  of  pnyy  council  is  of  great 
antiquity;  and  during  earlier  periods  of 
our  history  appears  not  always  to  have 
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confined  itself  to  mere  matters  of  state. 
It  had  always  and  still  has  power  to  in- 
quire into  all  oflPences  against  the  goTem- 
ment,  and  to  commit  offenders  for  the 
purpose  of  trial  in  some  of  the  courts  of 
law ;  but  it  oflen  assumed  the  cognizance 
of  questions  merely  affecting  the  property^ 
and  liberties  of  individuals.  This  is  evi- 
dent from  the  complaints  and  remon- 
strances that  so  frequently  occur  in  our 
history,  and  ultimately  from  the  declara- 
tory law  of  the  16  Chas.  I.  referring  to 
such  practices.  Probably  the  very  state> 
ment  of  Sir  Edward  Coke,  that  the  sub- 
jects of  their  deliberation  are  the  <*pub- 
lique  good,  and  the  honour,  defence, 
safety,  and  profit  of  the  realm. . .  .private 
causes,  lest  they  should  hinder  the  pub- 
lique,  they  leave  to  the  justices  of  the 
king's  courts  of  justice,  and  meddle  not 
with  them,"  proceeded  from  his  know- 
ledge that  such  limits  had  not  always  been 
observed,  and  his  jealousy  of  their  inva- 
sion. Several  other  passages  in  his  works 
seem  to  show  that  Uiis  was  so.  These 
encroachments,  in  one  arbitrary  reign, 
received  the  sanction  of  the  legislature. 
By  31  Hen.  VIII.  c  8,  the  king,  with 
the  advice  of  his  privy  council,  was  em- 
powered to  set  forth  proclamations  under 
such  pains  and  penalties  as  seemed  to 
them  necessary,  which  were  to  be  ob- 
served as  though  they  were  made  by  Act 
of  Parliament  It  is  true  there  was  an 
attempt  to  limit  the  effects  of  this,  by  a 
proviso  that  it  was  not  to  be  prejudicial 
to  any  person's  inheritance,  offices,  liberty, 
goods,  or  life.  The  statute  itself,  however, 
was  repealed  in  the  first  year  of  the  en- 
suing reign.  The  king,  with  the  advice 
of  his  council,  may  still  publish  procla- 
mations, which  are  said  to  be  binding  on 
the  subject;  bat  the  proclamations  must 
be  consonant  to  and  in  execution  of  the 
laws  of  the  land.  The  attempts  to  en- 
large the  jurisdiction  of  the  council  ap- 
pear always  to  have  been  resisted  as 
illegal ;  and  they  were  finally  checked  by 
the  16  Chas.  1.  c.  10.  That  statute  re- 
cites that  of  late  years  "  the  council-table 
hath  assumed  unto  itself  a  power  to  inter- 
meddle in  civil  causes,  and  matters  only 
of  private  interesi;  between  party  and 
party,  and  have  adventured  to  determine 
of  the  estates  and  liberties  of  the  subject, 


contrary  to  the  laws  of  the  land,  and  the 
rights  and  privileges  of  the  subject."  By 
the  same  statute  it  is  declared  and  enacted 
that  neither  his  majesty  nor  his  privy 
council  have  or  ought  to  have  any  juris- 
diction in  such  matters,  but  that  they 
ought  to  be  tried  and  determined  in  the 
ordinary  courts  of  justice,  and  by  the  or- 
dinary courts  of  law. 

Subsequently,  however,  to  this  statnte, 
in  matters  arising  out  of  the  jurisdictSon 
of  the  courts  of  the  kingdom,  as  in  colo- 
nial and  admiralty  causes,  and  also  in 
other  matters,  where  the  appeal  was  to 
the  king  himself  in  council,  the  privy 
council  continued  to  have  cognixaaee. 
even  though  the  questions  related  merely 
to  the  property  of  individuals.  By  2  &  3 
Wm.  IV.  c.  92,  the  powers  of  the  high 
court  of  delegates,  both  in  ecclesiastical 
and  maritime  causes,  were  transferred  to 
the  king  in  council.  The  decision  of  these 
matters,  being  purely  legal,  it  was  found 
expedient  to  make  some  alterations  in  the 
court,  for  the  purpose  of  better  adapting 
it  to  the  discharge  of  this  branch  of  i^ 
duties.  Instances  had  before  oocnrred 
where  the  judges  had  been  called  in  and 
had  given  extra-judicial  opinions  to  the 
privy  council;  but  the  practice  was  in- 
convenient  and  unsatisiactory,  and  all 
necessity  for  it  is  now  wholly  removed. 
By  the  3  &  4  Wm.  IV.  c,  41,  the  juris- 
diction of  the  privy  council  is  further 
enlarged,  and  there  is  added  to  it  a  body 
entitled  "the  judicial  committee  of  the 
privy  council."  This  body  consists  of  the 
keeper  of  the  great  seal,  the  chief  justice 
of  the  King's  Bench  and  of  the  Commou 
Pleas,  the  master  of  the  rolls,  the  vice- 
chancellor  of  England,  the  chief  baron 
of  the  Exchequer,  the  judge  of  the  pre- 
rogative court  of  Canterbury  and  of  the 
high  court  of  admiralty,  the  chief  judge 
of  the  bankruptcy  court,  and  all  members 
of  the  privy  council  who  have  been  pre- 
sidents of  it,  or  have  held  the  ofiice  <rf* 
chancellor  or  any  of  the  before-named 
offices.  Power  is  also  given  to  the  king 
by  his  sign  manual  to  appoint  any  two 
other  persons  who  are  privy  councillors 
to  be  members  of  the  committee.  By  ^ 
2,  all  appeals  or  applications  in  prize 
suits,  and  in  all  other  suits  or  proceeding 
in  the  courts  of  admiralty,  or  vioe-ad- 


PRIVY  COUNCIL. 


[591] 


PRIVY  COUNaL. 


miraltjr  coarts,  or  any  other  court  in  the  I 
plantations  in  America  and  other  his 
majesty's  dominions  abroad,  'which  may, 
by  any  law,  statute,  commission,  or  usage, 
be  made  to  the  high  court  of  admiralty  in 
England,  or  to  the  lords  commissioners  in 
prize  cases,  shall  be  made  to  his  majesty 
in  council;  and  such  appeals  shall  be 
made  in  the  same  manner  and  form  and 
within  such  time  wherein  such  appeals 
might,  if  this  Act  had  not  been  passed, 
have  been  made  to  the  said  high  court  of 
admiralty,  or  to  the  lords  commissioners 
in  prize  cases  respectively;  and  all  laws 
or  statutes  with  respect  to  any  such  ap- 
peals or  applications  shall  apply  to  any 
appeals  to  be  made  in  pursuance  of  this 
act  to  his  majesty  in  council ;  and  §  3, 
all  appeals  or  complaints  in  the  nature 
of  appeals  whatever  which  eitiier  by 
virtue  of  this  Act,  or  of  any  law,  statute, 
or  custom,  may  be  brought  before  his 
majesty,  or  his  majestv  in  council,  firom 
or  in  respect  of  the  determination,  sen- 
tence, rule,  or  order  of  any  court,  judge 
or  judicial  officer,  and  all  such  appeals  as 
are  pending  and  unheard,  shall  from  the 
passing  of  this  Act  be  referred  by  his 
majesty  to  the  said  judicial  committee  of 
his  privy  council ;  and  that  such  appeals, 
causes,  and  matters  shall  be  heard  by  the 
said  judicial  committee,  and  a  report  -or 
recommendation  thereon  shall  be  made  to 
his  majesty  in  council  for  his  decision 
thereon  as  heretofore,  in  the  same  manner 
and  form  as  has  been  heretofore  the  cus- 
tom with  respect  to  matters  referred  by 
bis  majesty  to  the  whole  of  his  privy 
council  or  a  committee  thereof,  the  nature 
of  such  report  or  recommendation  being 
alwa3's  stated  in  open  court.  The  judicisd 
committee  are  authorised  to  examine  wit- 
nesses on  oath,  and  to  direct  issues  to  be 
tried  by  a  jury.  The  judicial  committee 
4ias  the  same  power  of  pimishing  con- 
tempts and  of  compelling  appearances, 
and  his  majesty  in  council  has  the  same 
power  of  enforcing  judgments,  decrees, 
and  orders  as  are  exercised  by  the  high 
court  of  Cliancery  or  the  court  of  King's 
Bench.  A  registrar  is  attached  to  the 
judicial  commitU:e. 

The  privileges  of  a  privy  councillor, 
beyond  those  of  mere  honorary  precedence, 
foi-merl}-  related  to  the  security  of  his 


person.  If  any  one  struck  another  a  blow 
m  the  house  or  presence  of  a  privy  coun- 
cillor, he  was  nneable.  Conspiracy  by 
the  kin^s  menial  servants  against  the  life 
of  a  pnvy  councillor  was  felony,  though 
nothing  were  done  upon  it  By  9  Anne, 
c  16,  any  unlawful  assault  by  any  person 
on  a  pri'^  councillor  in  the  execution'  of 
his  office  was  felony. 

These  statutes  have«  however,  been  now 
repealed,  by  9  Geo.  IV.  c.  31,  and  any 
onenoe  against  a  privy  councillor  stands 
on  the  same  footing  as  offences  against 
any  other  individual.  (1  Co.  Lit,  110, 
a,  n.  5;  3  Ingt.j  162;  4  InsL^  52;  1 
Blackstone,  Ccm^  222 ;  Hallam's  Cansti" 
tutiotuU  History,)    [Delegates,  Court 

OF.] 

PRIZE,  property  taken  fix)m  an 
enemy.  The  term  is  generally  applied 
to  property  taken  at  sea  exclusively. 
The  law  of  prize  is  regulated  by  the  law 
of  nations.  Sentence  of  condemnation, 
that  is,  sentence  that  the  thing  captured 
is  prize,  and  that  consequently  the  pro- 
perty of  its  original  owner  in  it  is  en- 
tirely divested,  must  be  pronounced  by 
a  court  of  the  capturing  power  duly 
constituted  according  to  the  law  of 
nations.  The  prize  court  of  the  captor 
may  sit  in  the  territory  of  an  ally,  but 
not  in  that  of  a  neutral.  Questions  of 
prize  are  by  the  English  law  disposed 
of  in  the  courts  of  Admiralty.  [Ad- 
miralty Courts.] 

PRIZE-MONEY.  All  the  Acts  relating 
to  army  prize-money  have  been  repealed 
by  2  &  3  Wm.  IV.  c.  53,  which  also 
enacts  that  all  captures  made  by  the 
army  shall  be  divided  according  to  such 
general  rule  of  distribution  as  the  king 
shall  direct  Apprizements  and  sales  of 
prize  and  capture  are  made  by  agents 
appointed  by  the  commanders  and  other 
commissioned  officers.  A  certified  list 
of  the  persons  entitled  to  share  in  tlie 
capture  is  transmitted  to  Chelsea  Hos- 
pital by  the  commanding  officer.  There 
is  a  penalty  of  500/.  for  altering  names. 
At  the  end  of  three  mouths  fi-om  the 
receipt  of  prize-money,  the  treasurer  of 
Chelsea  Hospital  is  required  to  notify  in 
the  •  London  Gazette '  and  in  two  Lon- 
don morning  papers  that  distribution 
will  be  made  at  the  end  of  one  mouth. 
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Id  this  Dottfieatioo  the  ihare  of  an  in- 
diTidaal  in  each  claaa  moat  be  declared. 
Shares  of  prixe-mooqr  dne  to  a  non<«oin- 
mlMioned  officer  or  aoldier*  will  be  paid 
onlT  npon  perK»al  applicatioo,  or  to  hit 
wius,  or  child,  &tner  or  mother, 
brother  or  titter,  or  to  the  regimental 
agent  of  hb  regiment,  or  to  any  other 
renmental  agent  If  diMharged,  a  cer- 
tificate mott  accompany  the  application, 
signed  by  the  clergyman  and  one  of  the 
churchwardens  or  overseers.  Person- 
ating or  ftltely  aasoming  the  name  and 
character  of  a  person  entitled  to  priae- 
money  with  fraudulent  intent  is  ponish- 
able  with  transportation  for  life,  or  not 
leas  than  seven  y^tn*  By  3  &  4  Vict 
c  6.\  the  Privy  Council  may  refer  to  the 
High  Court  of  Admiralty  matters  con- 
cerning booty  of  war  (property  captured 
by  land  forces  \  The  Prise  Court  of 
the  Admiralty  is  the  proper  court  for  de- 
ciding on  matters  captured  by  naval 
forces,    r Admiralty  Counn,  p.  29.] 

PRIZE        COURT.  [ADMlRAtTT 

Courts.] 

PROBATE  AND  LEGACY  DU- 
TIES. These  duties  yield  a  sum  ex- 
ceeding two  millions  a-year.  The  legacy 
duty  is  charged  on  legacies  of  the  value 
of  *24)/.  and  upwards  out  of  personal  estate 
or  charged  upon  real  estate,  and  upon 
everv  share  of  residue.  Legacy  to  a  hus- 
band or  wife  is  exempt  from  duty.  To  a 
child  or  parent,  or  any  lineal  descendant 
or  ancestor  of  the  deceased,  the  doty  is 
1/.  per  cent;  to  a  brother  or  sister  or 
their  descendants,  ZL  per  cent;  to  an 
uncle  or  aunt  or  their  descendants,  5/.  per 
cent ;  to  a  great  uncle  or  great  aunt  or 
their  descendants,  6/.  per  cent;  to  any 
other  relation  or  any  stranger  in  blood, 
10/.  per  cent  llie  probate  duty  is  pay- 
able on  the  total  sum  left  by  the  deceased. 
For  sums  above  20/.  and  not  exceeding 
100/.  the  duty  is  10s.  if  there  is  a  will ; 
and  if  there  is  no  will  the  duty  of  10s.  is 
chargeable  on  suma  of  20/.  and  not  ex- 
ceeding 50/.  The  duties  continue  to  in- 
crease according  to  a  certain  scale  up  to 
1,000,000/.  The  following  tables  show 
the  operation  of  the  legacy  and  probate 
duties  for  nearly  half  a  century ;  and  in 
Porter's  *  Progress  of  the  Nation,'  vol.  iii. 
%  125-133,  will  be  found  some  useful 


and  interesting 

considerations  on  these 

duties  as  indications  of  the 

progress  of 

national  wealth 

^^ 

Atlmlnittra- 

Doty  vMcivcd 

tioBft,  umI 

from  1797  to 

TMHa^ntaT? 

IM^lncliMiTe. 

LfgKklt. 

£, 

£. 

England    •     . 

36.696,279 

29,ll()t230 

2,199,715 

l,521,9t;o 

Ireland      •     • 

829,499 
£39,725,493 

1.182.705 

81,814,89fl 

Duty  terefvvd 

in  \H4i 

£. 

£. 

England    •     • 

1,178,806 

963,322 

Scotland    •     • 

88,073 

66,631 

Ireland      .     • 

61,629 

65,852 

£1,328,568       l,095,8<>r> 

Return,  showing  the  Amount  of  Capital 
on  which  the  several  Rates  of  Legac} 
Duty  were  paid  in  Great  Britain  in  tbr 
Year  1845,  and  an  Abstract  of  th«r 
Total  Amount  paid  under  each  Rate 
since  1797:— 


IMA. 

IT 

r;-is4i. 

Fkr  Cent            £. 

PterOnL 

£. 

It. 

S4,0«7,N-M 

U. 

s«t.:Ti.»N, 

91.  1U« 

1A2,4<I3 

tl.        . 

»',T>-.^: 

3V. 

U^99.:i35 

-W.  10«. 

70,«i^a,.  < 

4/. 

W,r74 

8/. 

34^,364.3 

v. 

l,l»o»,iy« 

AL 

1  «.««*».*" ' 

6/.       , 

.HlH,3i» 

U. 

5<».'»04,i' 

HI. 

SV.TTH 

9i. 

1",'*'"."-  • 

10/. 

4,6(>C,9«» 

fU. 

n.^:;<.v  •: 

10/. 

U3,T9-.'   i- 

TtHil  .  £4i,b^,l  1 4         Totel  .  iCl .3Stt»4 1  j.r» 
PROCESS  VERBAL  {Pnxa-verlMii 
is  a  term  derived  from  French  jurispru- 
denoe,  in  which  it  signifies  a  memofrandoxu 
or  instrument  drawn  up  and  attested  Y>\ 
officers  of  justice,  containing  a  statemeili 
of  the  circumstances  which  have  take 
place  upon  the  execution  of  a  comm> 
sion,  upon  an  arrest,  npon  a  preoogniti<  >< 
or  preliminary  examination  of  a  parti 
accused,  or  in  the  coane  of  other  le^:.' 
investigations,  and  set  forth  in  the  ordv 
in  which  they  have  oceorred.    The  tern 
is  now  freouentiy  afiplied  to  a  oontem 
poraneous  detailed  minute  or  note  of  axi^ 
formal  proceeding,  though  not  occnrrir*! 
in  the  course  of  anv  legal  inquiry ;   t  < 
instance,  a  note  of  the  discuaaiofis  whio 
are  taking  place  during  the  negotiatic « 
of  a  treaty. 
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PROCLAMATION.  By  the  consti- 
tution of  England,  the  king  possesses  the 
prerogative  of  issuing  proclamations ;  for 
although  this  authority  is  exercised  by 
the  lord  mayor  in  the  city  of  London, 
and  by  the  heads  of  some  other  corpo- 
rations in  other  cities,  for  certain  limited 
purposes,  it  is  always  founded  upon 
costom  or  charter,  and  consequently  only 
exists  by  delegation  from  the  crown. 

The  nature  and  objects  of  royal 
proclamations  are  various.  In  some  in- 
stances they  are  merely  a  promulgation 
of  matters  of  state  or  of  acts  of  the  exe- 
cutive government  which  it  is  necessary 
that  all  persons  should  know,  and  upon 
notice  of  which,  as  presumed  to  be  con- 
veyed by  a  public  proclamation,  certain 
duties  attach  to  subjects.  Proclamations 
of  the  accession  of  a  new  king  or  a 
demise  of  the  crown,  and  proclamations 
for  reprisals  upon  a  declaration  of  war 
with  a  foreign  state,  and  for  rendering 
coin  current  within  the  realm,  are  ex- 
amples of  this  kind.  Another  class  of 
proclamations  consists  of  those  which  de- 
clare the  intention  of  the  crown  to  ex- 
ercise some  prerogative  or  enforce  the 
execution  of  some  law  which  may  have 
been  for  a  time  dormant  or  suspended, 
but  which  a  change  of  circumstances 
renders  it  necessary  to  call  into  opera- 
tion. Thus  the  king  might,  by  procla- 
mation in  the  time  of  war,  lay  an  embargo 
upon  shipping,  and  order  the  ports  to  be 
shut,*  by  virtue  of  his  ancient  preroga- 
tive of  prohibiting  any  of  his  subjects 
from  leaving  the  realm.  [Ne  E^ceat 
Regno.]  A  breach  of  the  duty  imposed 
or  declared  by  a  proclamation  of  this 
kind  would  be  punishable,  either  as  a 
contempt,  or  as  a  misdemeanor  at  com- 
mon law.  Another  and  the  most  useful 
clafis  of  proclamations  issued  by  the 
crown  consists  of  formal  declarations  of 
existing  laws  and  penalties,  and  of  the 
intention  of  government  to  enforce  them,i 
designed  as  some  o*  the  early  books  term* 
it,  quoad  terrorem  popnlit  and  merely  as 
admonitory  notice  for  the  prevention  of 
offences.  A  familiar  instance  of  this 
kind  of  declaration  is  the  proclamation 
ag-ainst  vice  and  immorali^  appointed  to 
be  read  at  the  opening  of  all  courts  of 
quarter-sessions. 

VOL.  II. 


At  present  the  royal  prerogative  doei? 
not  authorise  the  creation  of  an  offence 
by  proclamation  which  is  not  a  crime  by 
the  law  of  the  land ;  in  the  language  of 
Sir  Edward  Coke  (3  /iwt.,  162),  «« Pro- 
clamations have  only  a  binding  force 
when  they  are  grounded  upon  and  en- 
force the  laws  of  the  realm."  In  early 
periods  of  our  history  after  the  Norman 
conquest,  the  power  of  the  crown  in 
this  respect  appears  to  have  been  much 
more  extensive,  and  instances  of  procla- 
mations may  be  found  in  Rymer's 
•Foedera,'  and  elsewhere,  which  imply 
au  assumption  of  almost  despotic  power 
by  the  crown.  In  the  reign  of  Henry 
VIII.  it  was  enacted  by  the  statute  31 
Henry  VIII.  c.  8,  that  the  king,  with  the 
advice  of  his  council,  might  set  forth 
proclamations  under  such  penalties  and 
pains  as  to  them  might  seem  necessary, 
which  should  be  observed  as  if  they 
were  made  by  Act  of  Parliament ;  but 
this  statute  contained  an  express  declara- 
tion that  proclamations  should  not  alter 
the  law,  statutes,  or  customs  of  the  realm 
(Coke's  Reports,  part  12,  p.  75),  and  was 
repealed  about  five  years  afterwards  by 
the  Stat  1  Edw.  VI.  c  12.  A  strenuous 
attempt  was  made  in  the  reign  of  James 
I.  to  strengthen  the  crown  by  increasing 
the  prerogative  of  making  proclamations, 
which,  thouffh  encouraged  and  promoted 
by  the  lora  chancellor  Ellesmere  and 
&con,  was  resisted  by  Coke,  and  occa- 
sioned great  alarm  and  dissatisfaction 
among  the  people.  The  encroachments 
which  had  been  made  and  attempted  in 
this  respect  are  enumerated  ana  com- 
plained of  in  the  'Petition  of  Griev- 
ances' by  the  Commons,  in  ICIO 
( Howell's  State  Trials,  vol.  ii.  p.  524) ; 
and  in  the  same  year  it  was  expressly 
resolved  by  the  judges  (of  whom  Sir 
Edward  Q)ke  was  one)  that  the  king 
could  not  by  his  proclamation  create  an 
offence,  which  was  not  an  offence  before ; 
*  for  if  so,  he  might  alter  the  law  of  the 
land  by  his  proclamation.'  (Coke's  He- 
parts,  part  12,  p.  76.) 

PROCTOR,  an  officer  of  the  Ecclesias- 
tical courts,  '^hose  business  is  that  of  ah 
agent  between  his  clients  and  the  courts  to 
which  he  is  attached.  It  is  a  shortened 
form  of  the  Roman  term  procurator.  He 
2q 
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stands  in  a  similar  sitnation  to  that  of  an 
attorney  at  oommon  law  or  a  solicitor  in 
chancery.  There  are  aboat  130  proctors 
now  practising  in  the  several  coortsof 
Doctors*  Commons,  London,  which  are 
four  in  number,  the  Court  of  Arches,  the 
Prerogative  Court,  the  Consistory  or 
Cousistorial  Court  of  the  Bishop  of  Lon- 
don, and  the  Admiralty  Court 

In  commencing  a  suit  in  any  of  these 
courts,  the  proctor  is  appointed  by  a 
proxy  executed  by  the  client,  by  which 
ne  constitutes  him  his  agent,  and  pro- 
mises to  confirm  all  his  acts  as  by  law 
required  in  such  suit  The  proctor  then 
proceeds  to  collect  the  Acts  of  the  case, 
and  to  apply  to  the  court  in  his  client's 
behalf,  to  draw  allegations  and  interro- 
gatories, and  summon  witnesses,  whose 
evidence  is  taken  down  in  private  by  the 
examiners,  who  areproctors  appointed 
for  that  purpose.  Tnis  evidence  is  de- 
posted  in  the  registry  of  the  court  in  which 
the  suit  is  brought  and  is  not  allowed 
to  be  seen  by  any  party  until  such  time 
as  the  court  may  tliink  fit  to  order  pub- 
lication. No  viva  voce  evidence  is  re- 
ceived in  these  courts.  After  the  neces- 
sary ioformation  has  been  collected  and 
arranged,  the  proctor  prepares  his 
client's  case,  to  be  put  into  the  hands  of 
the  advocates,  to  be  by  them  brought 
before  the  court  if  they  deem  it  advi- 
sable. 

In  the  case  of  wills,  or  administrations 
with  the  will  annexed,  that  is,  where  the 
deceased  has  left  a  will,  but  has  not  ap- 
pointed any  executor,  the  executors  or 
administrators  are  sworn  to  the  due  ex- 
ecution of  the  will  of  the  deceased :  and 
they  make  affidavit  as  to  the  amount  of 
property,  time  of  death,  and  other  like 
matters.  The  proctor  then  makes  a  copy 
of  such  will  or  papers,  and  plaoes  it 
before  the  registrar  of  the  court  to  be 
compared  with  the  original ;  the  copy, 
when  thus  compared,  is  returned  to  him 
with  the  probate  under  seal  of  the  court 
attached.  In  cases  of  administration,  he 
delivers  in  a  formal  account  of  the 
claims  of  the  parties  who  appl^  for 
letters  of  administration,  with  an  affidavit 
as  to  the  value  of  the  property  and  other 
particulars,  and  prays  the  court  to  decree 
letters  of  aidministration  also  under  seal 


of  the  court  These  instnunenti  are 
then  delivered  to  the  execuiors  or  ad- 
ministrators, and  are  their  authority 
for  distribtttinff  the  property  of  the 
deceased  acooroing  to  his  will,  or,  in  the 
absence  of  a  will,  according  to  law. 

It  is  also  the  business  of  the  proctor  to 
obtain  licences  for  marriage,  on  the  ap- 
plication of  either  of  the  parties  about  to 
contract  such  marriage,  and  to  draw  an 
affidavit  in  which  the  party  applying  for 
the  licence  declares  that  he  or  she  knows 
of  no  legal  impediment  to  such  marriage. 
It  is  the  proctor^s  duty  to  explain  the 
nature  of  this  affidavit  to  his  client  ^bo 
is  then  sworn  to  the  truth  of  it  before 
one  of  the  advocates,  who  are  ap- 
pointed surrogates,  or  deputies  of  the 
ludge.  The  affidavit  is  then  lodged 
m  the  Faculty  Office,  or  office  of 
the  vicar-general,  and  licence  obtained 
under  seal :  this  licence  remains  in  force 
for  three  months. 

The  proctor  in  many  oases  has  to  attest 
the  acts  of  his  client,  and  for  this  pur- 
pose he  is  appointed  a  notai^  public,  but 
liis  power  as  such  extends  only  to  pro- 
ceedings in  his  own  courts,  and  not  to 
the  general  bosinefs  of  a  notary.  The 
official  title  of  a  proctor  is  **  notary 
public,  and  one  of  the  procurators-general 
of  the  Arches  Court  of  Canterbury  and 
of  the  High  Court  of  Admiralty." 

The  number  of  the  proctors  is  prevented 
from  increasing  very  rapidly  by  the  re- 
strictions on  taking  "  clerk  apprentices  :** 
only  the  thirty-four  senior  proctors,  and 
of  them  only  such  as  are  of  five  vean»* 
standing  in  such  seniority,  are  allowed 
to  take  an  articled  clerk,  and  in  no  ca.&e 
to  take  a  second  until  the  first  has  ser^-ed 
five  years,  and  then  only  by  permts«xou 
of  the  court  The  term  of  articleship  is 
seven  years,  which  b  legally  required 
on  account  of  the  notarial  capacitv  in 
which  they  have  to  act  Notwithstand- 
ing these  regulations,  the  number  biis 
materially  increased.  In  the  time  of 
Charles  II.  there  were  only  thirty-four 
procurators-general  and  ten  snpemu- 
meraries.  The  proctors  wear  a  gown  a& 
a  badge  of  office  in  court  and  in  the 
Arches  a  cape  trimmed  with  ermine  iti 
addition;  and  on  certain  occasions,  such 
as  upon  admission  or  attending  prjy«rnj 
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on  Ae  first  day  of  Term,  a  wig  similar 
to  that  of  a  barrister.  They  are  ex- 
empted from  serving  as  jurors  or  parish 
officers. 

The  appeal  from  these  courts  is  to  the 
Judicial  Committee  of  the  Privy 
Council,  where  the  proctor  conducts 
the  case  in  the  same  way  as  in  the  courts 
of  Doctors'  Commons,  but  is  obliged  to 
call  to  his  assistance  a  barrister,  in  ad- 
dition to  an  ecclesiastical  advocate. 
There  is  an  appeal-court  held  in  Doc- 
sors'  Commons,  but  it  is  only  for  busi- 
ness preliminary  to  the  cause  being 
heard  before  the  Privy  Council. 

The  courts  are  held  in  the  common 
hail  of  Doctors'  Commons,  situated  in 
the  College,  in  which  are  the  official 
residences  of  the  judges  and  advocates. 
The  proctors  have  no  inn,  or  regular 
locali^,  but  are  very  inconveniently  dis- 
persed about  the  narrow  streets  near  the 
college. 

Attached  to  courts  of  the  province  of 
York  and  to  the  different  bishops'  courts 
are  similar  bodies  of  proctors,  who  differ 
only  in  trifling  circumstances  from  those 
here  described. 

PROCURATOR  FISCAL.  [Advo- 
cate, Lord.] 

PROFIT,  one  of  the  three  parts  into 
which  all  that  is  derived  from  the  soil  by 
labour  and  capital  is  distributed,  the 
other  two  parts  being  wages  and  rent: 
fVom  these  three  sources  arise  all  the 
revenues  of  the  community.  Profit  is 
therefore  the  surplus  which  remains  to  the 
capitalist  after  he  has  been  reimbursed 
for  the  wages  adyanced  and  the  capital 
laid  out  during  the  process  of  production. 
To  obtain  this  surplus  is  the  only  object 
for  which  capital  is  employed. 

Profits  have  a  tendency  to  fall  to  the 
same  level  in  all  branches  of  industry ; 
for  if  the  ratio  of  profit  in  proportion  to 
the  capital  employed  be  greater  in  one 
than  in  another,  more  capital  will  be  di- 
rected to  that  which  affords  the  highest 
profit;  and  the  powers  of  production 
being  increased,  the  supplj  is  greater, 
prices  &11,  and  the  eqnilibnum  of  profit 
IS  restored.  When  the  employment  of 
capital  is  attended  with  extraordinary 
risk,  profits  are  nominally  hi^h;  but 
after  deducting  the  losses  to  which  it  is 


exposed,  the  real  profits  tend  to  the  same 
level  as  the  ordinary  rate.  The  pleasant- 
ness of  a  particular  occupation  may  in- 
duce those  who  pursue  it  to  be  content 
with  a  low  rate  of  profit  Unless  we  re- 
duce profits  from  tiieir  apparent  to  tiieir 
real  value,  there  is  no  truth  in  the  maxim 
that  the  rate  of  profit  is  uniform  in  the 
same  country  at  the  same  time. 

The  natural  tendency  of  profits  (whether 
arising  from  capital  employed  in  agricul- 
ture or  in  manufactures)  is  to  demne  as 
the  necessities  of  the  population  render  it 
necessary  to  have  recourse  to  inferior 
soils.  Happilyi  improvements  in  ma- 
chinery and  in  the  art  of  agriculture, 
better  combinations  of  labour  and  capita], 
and  greater  freedom  of  commerce,  are 
calcidated  to  arrest  this  retrograde  move- 
ment ;  and  to  such  sources  of  relief  every 
highly  advanced  country  must  look  as  a 
means  for  sustaining  its  prosperity ;  for 
whatever  diminishes  the  necessity  of  nus* 
ing  food  from  the  poorer  soils,  tends  to 
maintain  the  rate  of  profit. 

Two  other  causes  have  great  influence 
upon  the  rate  of  profit,  namely,  wages 
and  taxation.  A  rise  in  wages  will  di- 
minish profits,  unless  industry  becomes 
moro  productive;  but  if  production  is 
increased  both  may  rise  at  the  same  time, 
either  in  the  same  or  in  different  propor- 
tions according  to  circumstances. 

Taxation  will  diminish  profits,  unless 
wages  fall  or  industry  become  more  pro- 
ductive. Taxes  on  profits,  when  uey 
fall  alike  upon  all  capital  engaged  in  pro- 
ductive industry,  are  paid  by  the  owners 
of  capital,  who  have  not  tiie  power  of 
charging  the  tax  upon  consumers.  The 
means  of  accumulation  are  diminished 
when  the  profits  of  only  certain  classes  of 
traders  are  taxed,  and  they  would  betake 
themselves  to  other  occupations  not  taxed, 
unless  they  could  charge  the  consumers 
with  the  tax :  the  tax  therefore  falls  upon 
the  consumers. 

The  effect  of  the  competition  of  capi- 
talists in  reducing  the  rate  of  profit  has 
not  been  much  discussed  by  writers  on 
political  economy.  Mr.  M*Culloch  says : 
— **  Competition  cannot  affect  the  produc- 
tiveness of  industry,  and  therefore  has 
nothing  to  do  with  the  average  rate  of 
profit."  In  reply  to  this  assertion  it  has 
2q  2 
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been  remarked  (^Edin,  Bev.,  No.  142,  p. 
443),  that  although  the  inferior  fertility 
of  newly  cultivated  soils  be  the  immediate 
cause  of  the  diminution  of  the  rate  of 
profit,  yet  it  is  nothing  but  the  competi- 
tion of  capitalists  '^hish  drives  capital  to 
seek  the  inferior  soil,  and  induces  its 
owners  to  be  content  with  a  lower  rate  of 
profit.  The  capitalists  who  had  accumu- 
lated at  the  old  rate  of  profit  are  content 
with  a  new  investment  producing  a  lower 
rate,  instead  of  consuming  their  savings 
unproductively. 

(Ricardo,  Principles  of  Political  Eco- 
nomy and  Taxation,  chaps,  v.  and  ziii. ; 
Mill,  Elements  of  Political  Economy,  c. 
ii.  sec.  3 ;  and  c.  iv.  sec.  6  ;  M*Culloch's 
ed.  of  the  Wealth  of  Nations,  note  vii. ; 
The  Laws  of  Wages,  Prqfits,  and  Rent 
investigated,  by  Professor  Tucker,  Phila- 
delphia, 1837J 

PROHIBITION,  a  writ  to  prohibit 
a  court  and  parties  to  a  cause  then  de- 
pending before  it  from  Airther  proceed- 
ing in  the  cause. 

A  writ  of  prohibition  may  issue  from 
any  of  the  three  superior  courts  of  com- 
mon law  at  Westminster,  and  also  from 
each  of  the  common-law  courts  of  Chester 
and  Lancaster.  It  is  generally  stated 
that  a  writ  of  prohibition  may  issue 
from  the  Court  of  Chancery ;  but  the 
Court  of  Chancery  acts  by  injunction 
addressed  only  to  the  parties,  and  does' 
not  interfere  with  the  court. 

It  may  be  addressed  by  any  of  the 
three  superior  courts  to  any  other  tem- 
poral court;  such  as  the  Admiralty 
Courts,  to  courts-martial,  a  court  baron, 
any  other  inferior  court  in  a  citj*  or 
borough,  to  the  Cinque-Ports  courts,  the 
duchy  or  county  palatine  courts,  the 
chancery  of  Chester,  the  Stannary  courts, 
the  Court  of  Honour  of  the  Earl-Mar- 
shal, to  the  Commissioners  of  Appeals  of 
Excise,  to  any  court  by  usurpation  with- 
out lawful  authority,  or  to  a  court  whose 
authority  has  expired.  When  any  one 
has  a  citation  to  a  court  out  of  the  realm; 
a  prohibition  lies  to  prevent  his  answer- 
ing. It  seems  also  that  it  might  issue  to 
the  Court  of  Exchequer  and  to  the 
Court  of  Common  Pleas ;  but  not  to  the 
Court  of  Chancery,  nor  is  there  any  in- 
EUince  of  a  prohibition  to  the  King's 


Bench.  It  may  be  granted  by  any  of 
the  three  superior  common-law  courts  to 
any  spiritual  court,  and  by  the  common- 
law  courts  of  Chester  and  Lancaster  to 
the  spiritual  courts  within  the  county 
palatine  and  duchy. 

The  writ  is  grantable  in  all  cases 
where  a  court  entertains  matter  not 
within  its  jurisdiction,  or  where, 
though  the  matter  is  within  its  juris- 
diction, it  attempts  to  try  by  rules 
other  than  those  recognised  by  the 
law  of  England.  Matter  ma^  be 
said  to  be  not  within  the  jurisdiction  of 
a  court  in  two  senses:  1,  when  the  sub- 
ject-matter entertained  is  in  its  nature 
not  cognizable  by  the  court ;  2,  where 
the  subject-matter  is  in  its  nature  cog^ 
nizable  by  the  court,  bat  lies  out  of  the 
local  district  where  only  that  court  has 
jurisdiction ;  or,  in  the  case  of  a  court 
whose  jurisdiction  is  general,  when  the 
subject-matter  lies  in  a  local  district  ex- 
empt from  the  general  jurisdiction  of 
the  court  or  where  the  subject-matter  of 
the  cause  relates  to  persons  over  whom 
the  court  has  no  jurisdiction.  The  sub- 
ject of  prohibition  comprehends  the  cir- 
cumstances under  which  it  is  grantable  ; 
the  person  who  may  obtidn  it,  and  the 
form  and  incidents  of  the  proceeding  ; 
which  heads  belong  to  legal  treatises. 

If  parties  proceed  after  a  writ  of  pro- 
hibition has  been  obtained  and  served, 
they  are  liable  to  an  attachment  for  con- 
tempt 

(Comyns's  Digest ;  Bacon's  Abridg- 
ment ;  Viner's  Abridgment ;  tit  •*  Pro- 
hibition," 2  Inst,,  599;  3  Blackstone, 
Com.,  c.  7.) 

The  power  of  the  common-law  courts 
to  issue  writs  of  prohibition,  and  the 
mode  in  which  they  exercised  that  power, 
have  often  been  the  subject  of  great  dis- 
pute between  the  common-law  judges 
and  the  ecclesiastics.  The  ecclesiastics 
have  several  times  exhibited  many  ar- 
ticles of  grievance  be&re  the  parliament 
and  privy  council  against  the  common- 
law  judges.  The  most  famous  of  these  are 
the  *•  Articuli  Cleri,"  exhibited  by  Arch- 
bishop Bancroft,  in  the  name  of  'the 
whole  clergy,  in  the  third  year  of  the 
reign  of  James  I.  They  are  given  at 
length  by  Lord  Coke  (2  Inst.  599),  with 
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a  foil  view  of  the  nature  of  the  contro- 
versy hetween  the  parties,  and  the  nnani- 
moDs  answers  of  the  judges. 

A  system  of  law  which  contains  so  many 
rules  on  Prohibition  is  an  imperfect  sys- 
tem. It  does  not  seem  inconsistent  with 
the  best  system  of  law  that  a  supreme  court 
should  have  the  power  in  certain  cases 
of  prohibiting  inferior  courts  from  ex- 
ercising jurisdiction.  The  power  how- 
ever is  most  necessary  in  a  country  in 
which  the  law  has  been  developed  out  of 
many  incongruous  and  conflicting  ele- 
ments, and  &ere  is  a  variety  of  courts, 
each  of  which  has  a  separate  jurisdic- 
tion, the  result  of  which  is  that  the  supe- 
rior courts  by  a  kind  of  necessity  must 
sometimes  interfere  to  prevent  wrong 
being  done. 

PROLOCUTOR.    [Convocation.] 

PROMISSORY  NOTE.  [Exchange, 
Bill  of;  Monet.] 

PROPERTY  u  derived,  probably 
through  the  French  language,  from  the 
Latin  word  Proprietas,  which  is  used  by 
Gains  (ii.  89)  as  equivalent  to  ownership 
(dominium,^  and  is  opposed  to  possessioir. 
[PossESSio.j  The  etymology  of  the 
word  propnetas  (proprius)  suggests  the 
notion  of  a  thing  being  a  man's  own, 
which  general  notion  is  contained  in 
every  definition  of  property.  A  foreign 
writer  defines  ownership  or  property  to 
be  •'the  right  to  deal  with  a  corporeal 
thing  according  to  a  man's  pleasure, 
and  to  the  exclusion  of  all  other  per- 
sons." 

The  definition  excludes  incorporeal 
things,  which  however  are  considered 
objects  of  property  in  our  law,  and  were 
also  considered  as  objects  of  property  in 
the  Roman  law,  under  the  general  name  of 
jura  or  jura  in  re ;  they  were  considered  as 
detached  parts  of  ownership,  and  so  op- 
posed to  Dominium,  a  word  which  repre- 
sented the  totality  of  the  rights  of  owner- 
ship. (Savigny,  Das  Recht  des  BesiUes, 
5th  ed.,  p.  166.)  This  definition  also  de- 
scribes property  as  consisting  in  a  right, 
by  which  word  right  is  meant  **  a  leyal 
power  to  operate  on  a  thing,  by  which  it 
IS  essentially  distinguished  firom  the  mere 
possession  of  the  thing,  or  the  physical 
■po'weT  to  operate  upon  it.  Consequentiy 
such    a  right   is    not   established    by 


the  possession  of  the  thing ;  and  it  is 
not  lost  when  the  possession  of  a  thing  is 
lost.  Such  a*  right  can  also  be  en- 
forced by  him  who  possesses  the  right  by 
an  actio  in  rem  against  every  person 
who  possesses  the  thing,  or  disputes  his 
right  to  it"  (Mackeldey,  Lehrbuch  dea 
heuti^en  R(hn.  Jiechts,  ii.  p.  1-3G.)  This 
definition,  which  is  characterised  by  more 
precision  than  that  of  Blackstone  (ii.  1 ), 
may  be  adopted,  with  this  limitation,  that 
to  deal  with  a  corporeal  thing  according 
to  a  man*s  pleasure,  must  not  be  such  a 
dealing  as  will  prevent  other  people 
from  dealing  with  their  property  at  their 
pleasure.  The  extent  of  this  limitation 
IS  very  indefinite ;  but  such  a  limitation 
must  be  admitted  as  necessarjr.  A  man 
may  destroy  his  own  property  if  he  likes, 
but  the  destruction  must  not  be  in  such 
manner  as  to  destroy  any  other  man's 

Sroperty.  By  property  then  is  here  un- 
erstood  that  which  the  positive  law  of 
a  country  recognises^  as  property,  and 
for  the  protection  or  recovery  of  which 
it  gives  a  remedy  by  legal  forms  against 
every  person  who  invades  the  propert>', 
or  has  the  possession  of  it 

Austin  observes  (*  An  Outline  of  a 
Course  of  Lectures  on  General  Juris- 
prudence*) that  **  dominion,  property,  or 
ownership  is  a  name  liable  to  objection. 
For,  first,  it  may  import  that  the  right  in 
question  is  a  right  of  unmeasured  dura- 
tion, as  well  as  indicate  the  indefinite 
extent  of  the  purposes  to  which  the  en- 
titied  person  may  turn  the  subject  Se- 
condly, it  often  signifies  property,  with 
the  meaning  wherein  property  is  dis- 
tinguished from  the  right  of  possession. 
Thirdly,  dominion,  as  taken  with  one  of 
its  significations,  is  cxactiy  co-extensive 
with  Jtis  in  rem,  and  applies  to  every 
right  that  is  not  jus  in  personam.*'  The 
first  sense  of  the  word  property  is  ex- 
pounded by  determining  the  quantity  and 
quality  of  an  estate  as  understood  in 
English  law.  As  to  the  second,  posses- 
sion is  of  itself  no  right,  but  a  bare  fact, 
and  its  relation  to  rights  in  rem  is  the 
same  as  the  physical  to  the  legal  power 
to  operate  on  a  thing.  The  doctrine  ol 
possession  is  therefore  distinct  from  and 
should  precede  the  doctrine  of  property. 
The  third  sense  of  property  has  reference 
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to  the  legal  modes  of  dbtaimog  the  po«- 
teanoD  of  a  thing  in  which  a  mmn  can 
IHx>ve  that  he  has  property  and  a  present 
right  to  possess. 

A  complete  view  of  property,  as  re- 
cognised Dv  any  given  ^stem  of  law, 
woald  embrace  the  following  heads, 
which  it  would  be  neoesmry  to  exhaust, 
in  order  that  the  view  should  be  com- 
plete.  It  would  embrace  an  enumera- 
tion of  all  the  kinds  or  classes  of  things 
which  are  objects  of  property :  the  ex- 
position of  the  greatest  amount  of  power 
over  such  things  as  are  objects  of  pro- 
perty, which  a  roan  can  legally  eiercise 
— and  connected  with  this,  the  different 
parts  or  portions  into  which  the  totality 
of  the  right  of  property  may  be  divided 
or  conceived  to  be  divided :  the  modes 
in  which  property  is  legally  transferred 
from  one  person  to  another,  that  is,  ac- 
quired and  lost :  the  capacity  of  parti- 
cular classes  of  persons  to  acquire  and 
transfer  property  as  above  understood  ; 
or,  to  take  the  other  view  of  this  divi- 
sion, an  enumeratioo  of  persons  who 
labour  under  legal  incapacities  as  to  the 
aoouintion  and  Toss  of  property. 

The  general  division  of  property  in 
the  English  law  is  into  Things  Real  and 
Things  Personal,  the  incidents  to  which 
are  in  many  respects  different  in  the 
system  of  English  law. 

Things  Real  are  comprehended  under 
the  terms  of  Lands,  Tenements,  and 
Hereditaments.  The  word  Heredita- 
ments is  the  most  comprehensive  of 
these  terms,  because  it  comprehends 
every  thing  which  may  be  an  object  <^ 
inheritance,  both  Things  Real,  and  also 
some  Personal  Things,  such  as  heirlooms, 
which  are  objects  of  inheritance. 

Hereditaments  are  divided  into  Things 
Corporeal  and  Incorporeal.  A  Corpo- 
real Hereditament  is  land,  in  the  legal 
sense  of  the  term.  An  Incorporeal 
Hereditament  is  defined  by  Blackstone 
to  be  **  a  right  issuing  out  of  a  thing  cor- 
porate (corporeal),  whether  real  or  per- 
sonal, or  concemiuff  or  annexed  to,  or 
exerciseable  within  uie  same."  Perhaps 
the  definition  is  not  quite  exact,  and  it 
would  not  be  eas^  to  make  an  exact  de^ 
fiuition.  The  Things  Incorporeal  of  die 
TJ'nMigh  law  correspond  in  their  general 


character  to  the  Res  Inoorporalcs  of  the 
Roman  Law,  one  distinguishing  disrac- 
ter  of  which  b  that  they  are  inea^ble  of 
tradition  or  delivery  (Gains,  ii.  S8): 
the  Res  Corporales  of  the  Rooian  Lav 
are  things  which  are  capable  of  tradition, 
whether  moveable,  as  a  horae,  or  im- 
moveable, as  a  house.  The  Incorporeal 
hereditaments  enumerated  by  Blackstone 
are,  Advowsoos,  Tithes,  Commons, 
Ways.  Offices,  Dignitiea,  Franchises, 
Corodies  isr  Pensions,  Aumities,  and 
Rents. 

The  interest  which  a  man  can  have  in 
an  V  land,  tenement  or  hereditament,  is 
called  an  Estate ;  and  this  word  com- 
prises the  greatest  amount  of  power  and 
enjoyment,  both  as  to  tiaoe  and  oianner, 
which  a  man  can  legally  have  over  and 
in  any  of  the  three  things  just  enume- 
rated, as  well  as  the  smallest  legal 
amount  of  such  power  and  enjoyment: 
it  also  comprises,  under  the  notion  of 
time,  the  determinatkm  of  the  period 
when  his  power  and  enjoyment  shall 
commence,  as  well  as  when  they  shall 

•^tese.      [BSTATB.] 

With  reference  to  an  estate,  the  time 
during  whidi  the  right  of  enjoyment 
continues  is  usually  expressed  by  the 
term  Quantity  of  Estate.  Theaaamier 
in  which  the  enjoyment  b  to  be  exercised 
during  thb  time  b  often  expressed  by 
the  term  Quality  of  Estate;  thus  a  man 
may  enjoy  an  estate  solely  or  in  joint- 
tenancy. 

A  person  may  have  the  estate  both  a& 
to  quantinr  and  muMtj  in  die  soise 
above  explained,  either  with  or  without 
the  right  to  the  benefietal  enjoymeDt. 
The  person  who  has  merely  the  Estate 
in  quantity  and  quality  has  the  bare 
legs!  Estate.  He  who  has  not  the  right 
to  the  Estate  in  quantity  and  quality,  as 
above  explained,  but  merely  to  the  en- 
joyment of  such  estate,  while  the  other 
has  not  b  said  to  have  the  equitable 
estate.  The  term  quality  of  estate  might 
be  used  to  express  thb  equitable  interest ; 
but  inasmuch  as  we  want  a  word  to  ex- 
press the  manner  and  mode  of  enjoying 
an  estate  as  distinct  from  the  time  of 
enjoyment  and  as  quality  b  the  word 
used  to  express  that  manner  and  node, 
it  must  not  be  used  in  a  different  aenae. 
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It  has  been  said  that  this  distinction 
between  legal  and  beneficial  or  equitable 
property  is  pecnliar  to  the  English  law. 
(Lord  Mansfield,  1  T,  R.,  759,  n.^  Bat 
these  two  kinds  of  proper^  existed  in  the 
Roman  law,  and  the  theory  of  the  division 
of  ownership  or  property  into  Qniritarian 
or  legal,  and  bonitarian,  beneficial,  or 
eqiutable,  was  ftilly  developed.  Its  ori- 
^  in  the  Roman  law  is  not  certain ;  but 
It  is  a  probable  conjecture  that  its  origin 
so  far  resembled  the  origin  of  the  like 
division  in  English  law,  that  it  was  due 
to  the  attempt  to  get  rid  of  the  difficulties 
attending  the  alienati<m  of  property  by 
the  old  legal  forms.  '*  There  is,"  says 
Gains  (ii.  40),  **  among  other  nations 
(peregrin!)  only  one  kind  of  ownership 
or  propeity  (dominium),  so  that  a  man  is 
either  owner  or  not;  and  it  was  the  same 
in  the  old  Roman  law,  for  a  man  was 
either  owner  'ex  jure  quiritium,'  or  he 
was  not  But  ownership  was  afterwards 
divided,  so  that  one  man  may  now  be 
owner  of  a  thing  ex  jure  quiritium,  and 
another  ma^  have  Uie  same  thing  in 
bonis.  For  if  in  the  case  of  a  res  man- 
cipi,  I  do  not  transfer  it  to  you  by  manci- 
patio,  or  in  jure  oessio,  but  only  deliver 
It,  the  thing  indeed  will  become  yours 
beneficially  (in  bonis),  but  it  will  remain 
mine  legally  (ex  jure  quiritium),  till  you 
have  acquired  the  property  by  usucapion ; 
Ibr  as  soon  as  the  time  of  usucapion  is 
completed,  from  that  time  it  beginis  to  be 
▼ours  in  fall  ownership  (pleno  jure),  that 
IS,  the  thing  begins  to  be  yours  both  in 
bonis  and  in  jure,  just  as  if  it  had  been 
translerred  by  mancipatio  or  in  jure 
oessio."  This  passage  seems  to  sugpst  a 
conjecture  as  to  the  origin  of  the  distinc- 
tion between  legal  and  equitable  property 
vrhich  was  of  so  much  importance  in 
Roman  law.  The  distinction  between 
the  two  kinds  of  ownership  or  property 
was  as  clearly  marked  as  in  our  system, 
though  it  was  not  applied  to  all  the  pur- 
poses to  which  this  divided  or  double 
ownership  is  applied  in  our  system. 

A  vi'ew  of  the  modes  in  which  property 
is  legally  transferred  from  one  person  to 
another,  and  of  the  legal  capacity  of  per* 
sons  to  transfer  and  acauire  estates  in 
lands  and  tenements,  belongs  to  legal 
treatises. 


"Personal  Property  is  not  sufficiently 
described  by  the  term  "moveables,"  for 
certain  estates  in  land  are  personal  pro- 
perty, and  are  comprehended  uuder  the 
term  Chattels  Real.  [Chattels.]  Terms 
for  years  are  an  example  of  chattels  real ; 
and  they  pass  together  with  the  rest  of  a 
man's  personal  estate  to  the  executor,  the 
universal  successor.  Chattels  Personal 
are  all  other  personal  property,  and  are 
said  by  Blackstone  '*  to  be  properly  and 
strictly  speaking  things  moveable,  which 
may  be  aimexcS  to  or  attendant  on  the 
person  of  the  owner,  and  carried  about 
with  him  from  one  part  of  the  world  to 
another.  Such  are  animals,  household 
6tu£P,  money,  jewels,  coin,  garments,  and 
everything  else  that  can  properly  be  put 
in  motion,  and  transferred  from  nlace  to 
place."  Personal  property  as  thus  de- 
fined corresponds  to  tne  mobilia  or  res 
mobiles  of  the  Roman  law ;  but  this  is  a 
very  inadequate  description  of  personal 

EroperlT  as  recognised  by  the  English 
iw.  And  herein  we  first  perceive  the 
greater  certainty  and  distinctness  of  the 
law  relating  to  real  property  compared 
with  the  law  relating  to  chattels;  the 
things  which  can  be  the  objects  of  real 
property  are  defineable,  as  well  as  the 
estates  that  can  be  had  in  them;  the 
things  that  can  be  the  objects  of  personal 
property  are  hardly  determinable,  and 
the  estates,  or  more  properly  the  interests, 
which  a  man  may  have  in  them,  are 
perhaps  also  less  determinate.  As  ex- 
amples of  objects  of  personal  propertjr, 
which  in  no  way  come  within  Black- 
stone's  description,  we  may  instance  pa- 
tent-rights and  copvrights,  which  are 
things  incorporeal,  though  not  heredita- 
ments, and  are  the  objects  of  property  in 
a  sense. 

A  quantity  of  stock  in  the  public  fUnds 
is  not  money,  though  often  talked  of  as 
such,  but  still  it  is  property  in  a  sense ; 
for  it  is  a  legal  right  to  a  perpetual  an- 
nuity paid  by  the  State,  and  it  is  a  thing 
that  can  be  bought  and  sold.  Even  debts 
due  to  a  testator  or  intestate  are  con- 
sidered as  property  with  respect  to  probate 
and  letters  of  administration ;  still  they 
are  not  expressed  by  the  term  goods  and 
chattels  in  the  letters  of  administration, 
but  by  the  term  **  credits,"  for  as  debts 
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are  not  the  properhr  of  a  man  to  whom 
they  are  due,  until  he  gets  them,  so  they 
cannot  become  property  simply  because 
he  happens  to  die. 

The  system  of  the-  English  law  as  to 
the  nature  of  property  is  peculiar,  and  the 
modes  in  which  it  can  be  acquired  and 
transferred  are  also  in  many  respects  pe- 
culiar, especially  in  the  case  of  Real 
Estate.  The  discussion  of  these  matters 
properly  belongs  to  legal  treatises. 

Property  in  Chattels  may,  like  property 
in  Things  Real,  vary  as  to  quantity  and 
quality  of  interest,  though  things  personal 
are  not  capable  of  such  extended  and 
various  modifications,  analogous  to  estates, 
as  things  real  are.  As  to  quantity,  that 
is,  duration,  a  man  may  have  Uie  use  of  a 
personal  thine  for  life,  and  another  may 
have  the  absolute  property  in  it  after  his 
death.  As  to  quality,  pers6ns  may  own 
a  thing  personal  as  joiut  tenants  and  as 
tenants  in  common.  There  is  an  equi- 
table property  in  chattels  as  well  as  in 
things  real.  Monejjr,  for  instance,  is  often 
paid  to  a  trustee,  in  order  that  he  may 
give  the  interest  of  it  to  one  person  for 
life,  and  after  his  death  pay  the  money  to 
another.  The  trustee,  so  long  as  he 
holds  the  money,  has  the  le^  proper^ 
in  the  mone^,  and  in  the  thmg  in  whi<m 
the  money  is  invested.  A  legatee  has 
only  an  equitable  interest,  even  in  a  spe- 
cific legacy,  after  his  testator's  will  is 
proved,  until  the  executor  gives  the 
thing  to  him,  or  in  some  clear  way  ad- 
mits his  right  to  it 

Property  in  a  thing  must  not  be  con- 
founded with  a  &culty  or  power  to  dis- 
pose of  the  thing  in  certain  ways.  A 
man  may  have  a  power  to  do  a  certain 
act  with  reference  to  property,  without 
having  any  property  in  the  thing ;  or  he 
may  have  a  property  in  the  thing  of 
a  limited  quantity,  and  also  a  power 
to  dispose  of  the  thing  in  a  certain  way. 
Thus  a  tenant  for  life,  who  has  only  a 
limited  property  in  land,  may  have  a 
power  given  to  him  to  make  leases, 
subject  to  certain  conditions,  of  the  pro- 
perty of  which  he  is  tenant  for  life. 

The  property  which  is  called  copyright 
or  patent  is  not  strictly  property.  It 
consists  in  a  power  to  do  certain  acts,  as 
to  produce  and  sell  a  certain  work  or 


print  or  machine;  and  the  power  or 
uculty  is  made  effective  by  the  duty  im- 
posed on  everybody  else  of  abstaining 
from  making  and  selling  such  things. 
The  things  that  are  produced  by  virtue 
of  such  a  power  are  objects  of  property, 
but  the  copyright  or  patent  right  is 
merely  a  power  or  &culty  which  is  given 
exclusively  to  a  determinate  person  or 
persons  for  a  determinate  time. 

The  notion  of  property  is  universal, 
though  the  particular  rules  as  to  property 
vary  in  different  countries.  Society  rests 
on  two  things  chiefly,  marriage  and  the 
notion  of  property.  The  notion  of  mar- 
riage varies  in  different  countries,  but 
there  is  perhaps  no  set  of  people  among 
whom  it  does  not  exist  in  some  forau 
It  is  the  foundation  of  the  notion  of  a 
family,  an  essential  element  of  a  State. 
In  fact  the  notion  of  marriage  implies  a 
species  of  property,  which  consists  in  the 
exclusive  dominion  which  a  man  thereby 
obtains  over  a  woman's  person,  and  over 
the  children  which  are  the  fruit  of  their 
union.  A  community  of  women  is  a 
thing  as  impossible  as  a  community  of 
property,  to  which  the  mass  of  mankind 
have  an  invincible  repugnance  founded 
on  the  natural  desire  of  man  to  appropriate 
things  to  his  own  use.  Fixed  rules  then 
for  the  acquisition  and  maintenance  of 
property  are  essential  to  the  existence  of 
society  and  of  government :  without  such 
rules  there  would  be  anarchy.  Those 
who  are  suffering  from  abject  poverty, 
and  those  who  wish  to  enjoy  without 
labour,  may  not  recognise  the  necessity 
of  these  fixed  rules :  they  have  often  a 
vajgue  notion  that  they  would  gain  some- 
thing b^  the  destruction  of  all  existing 
appropriations  of  the  wealth  of  society. 
But  all  or  nearly  all  who  have  any  pro- 
perty cannot  &il  to  see  that  they  woold 
certainly  lose  somethin|;  by  such  a  change 
and  might  gain  nothing.  Those  who 
see  still  more  clearly  into  the  nature  of 
human  society,  know  that  there  can  be 
no  increase  of  the  national  wealth,  of 
which  all  industrious  people  receive  a 
share,  if  those  who  labour  are  not 
secured  in  the  enjoyment  of  that  which 
they  obtain  by  their  labour.  The  enor- 
mous disparities  which  exist  in  most 
countries  between  the  wealth  of  those 
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who  have  more  than  they  can  tise  and  the 
t>ittanoe  of  the  great  mass  who  live  by 
their  daily  toil,  often  make  even  reflecting 
people  for  a  moment  imagine  that  things 
might  be  better  arranged.  But  careful 
consideration  finally  establishes  a  general 
conviction  that  hard  and  stem  as  the  laws 
ire  which  punish  all  infringement  of 
the  ri|;hts  of  property,  they  are  absolutely 
essentul  to  the  existence  and  well-being 
of  society.  The  de^ee  of  the  penalties 
and  punishments  which  are  inflicted  on 
those  who  break  the  rules  which  guard 
each  man's  property,  may  often  be  ex- 
cessive, and  property  may  be  better  main- 
tained by  moderate  than  by  excessive 
punishment.  But  all  experience  and  all 
sound  reason  combine  to  prove  that  the 
maintenance  of  the  most  unbounded 
wealth  that  an  individual  can  acquire  is 
as  much  the  interest  of  every  member  of 
society  as  the  maintenance  to  the  poorest 
man  of  his  daily  earnings.  No  limits 
can  consistently  with  the  general  interest 
be  placed  on  a  man's  power  to  acquire 
pro^rty  by  the  employment  of  his  capital, 
his  industry,  and  his  skill.  Some  hmits 
may  be  properly  put;  but  it  is  veiy  diffi* 
cult  to  say  what  they  should  be,  on  his 
power  of  givioff  that  which  he  has  ac- 
quired, and  on  his  power  of  making  dis- 
positions of  it  which  shall  extend  beyond 
his  own  life.  [Primogenituhe.] 
PROPERTY  TAX.  [Tax.] 
PROROGATION.  [Pakliamknt.] 
PROSTITUTION.  The  history  of 
prostitution  would  make  a  curious  chap- 
ter in  the  history  of  society.  It  appears 
that  in  all  countries  and  in  all  ages  there 
have  been  women  who  have  prostituted 
their  bodies  for  hire.  The  practice  has 
been  viewed  in  very  different  lights  in 
dififerent  countries,  but  probably  in  all 
countries  it  has  been  attended  with  a  oer- 
tun  degree  of  in&my. 

As  marriage  and  the  formation  of  [a 
family  are  the  foundation  of  all  society, 
anytlung  which  checks  marriage  or  en- 
courages promiscuous  intercourse,  must 
be  considered  as  opposed  to  the  general 
interest  But  prostitution  in  some  form 
or  degree  will  probably  always  exist: 
and  the  object  of  good  government  should 
be  to  make  such  regdations,  if  any,  as 
may  reduce  it  to  the  least  amount.    There  | 


is  a  difference  between  concubinage,  or 
the  regular  cohabitation  of  unmarried  per- 
sons, and  that  promiscuous  intercourse 
Which  is  fornication.  Concubinage  may 
externally  appear  a  marriage,  and  the 
evil  to  society  fh>m  bad  example  or  dis- 
orderly conduct  may  be  entirely  absent, 
though  there  are  reasons  enough  why  it 
may  often  offend  against  good  order  and 
decency.  The  main  disadvantage  of  con- 
cubinage in  a  political  view  is  that  the 
woman  is  deprived  of  all  those  rights  to 
which  marriage  entitles  her,  and  the  chil- 
dren are  exposed  to  neglect.  It  is,  how- 
ever, a  thing  which  is  best  left  to  the 
control  of  positive  morality.  If  the  posi- 
tive morality  of  an^  given  society  dis- 
countenances it,  that  is  a  sufficient  check : 
if  the  positive  morality  looks  on  it  as  a 
matter  of  indifference,  legislative  enacts 
meats  will  be  ineffectual. 

The  same  principles  do  not  apply  to 
prostitution.  The  laws  of  all  well  regu- 
lated societies  should  interfere  so  fkr  at 
least  as  to  prevent  open  indecency  and 
check  any  disturbance  which  may  be 
caused  in  houses  to  which  persons  resort 
for  fornication.  But  here  also  the  posi- 
tive morality  of  society  will  be  the 
strongest  check,  when  the  positive  mo- 
rality of  the  mass  is  opposed  to  the  irregn- 
lar,connection  of  the  sexes.  The  practice  of 
licensing  prostitutes  and  subjecting  them 
immediately  to  the  control  of  the  police 
is  at  least  a  matter  of  doubtful  policy. 
Where  it  has  long  existed,  there  may  be 
reasons  for  continuing  this  system ;  but 
there  are  weighty  reasons  against  intro- 
ducing it  into  any  society  where  it  has 
not  b^n  long  established. 

The  most  effident  check  to  prostitution 
will  be  the  improvement  of  the  early 
education  of  females  of  the  poorer  classes, 
from  among  whom  the  great  mass  of 
prostitutes  come.  The  solicitation  of 
chastity  proceeds  from  the  male,  and  the 
temptation  is  money,  which  gives  a  wo- 
man the  hope  of  living  without  labour 
and  of  indulging  in  dress  and  other  things 
which  her  station  in  life  does  not  allow 
her.  The  immediate  inducements  which 
lead  women  to  surrender  their  chastity 
are  no  doubt  as  numerous  and  various  as 
their  condition  and  dispositions.  But  the 
temptation  of  money  operating  upon  po- 
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v«rty  mm!  oq  the  ignonnoe  and  inexpe- 
heooe  of  young  women  is  oertninly  the 
mott  powerftil  of  the  caoMS  of  lednction. 
Those  who  would  direct  their  effMis  to* 
wmrda  dimioiihing  an  eril  which  can 
Dcrer  be  entirely  remored  will  racoeed 
best  by  attempting  to  remove  the  main 
causes  of  it ;  by  supporting  eyery  measure 
which  will  giTe  to  the  labouring  classes 
better  wages,  and  secure  to  them  a  better 
and  more  practical  education  than  they 
now  receive. 

As  the  solicitation  of  a  woman's 
ehasdty  proceeds  from  the  male,  whose 
pasrions  are  generally  mnch  stronger, 
seduction  and  its  usual  consequence* 
prostitution,  would  be  most  effectually 
checked  by  operating  upon  the  propen- 
sities of  the  male.  But  it  is  not  easy  to 
suggest  any  efficient  mode  of  doing  this. 
AU  good  Mlucation  will  contribute  to  this 
end  by  formins  men  to  habits  of  greater 
self-control,  and  accustoming  them  to  view 
the  consequences  to  the  wMe  of  society 
as  well  as  to  themselves  of  every  act  of 
their  lives. 

The  English  law  has  few  regulations 
on  this  subject,  and  it  is  very  doubtful  if 
may  good  would  be  effected  by  additional 
lefiiftlatioo.  Brothels,  or  bawdy-houses, 
which  is  the  name  of  houses  kept  f<ir  the 
resort  of  men  and  women,  are  oonmion 
nuisances ;  and  persons  who  keep  such 
houses  are  punishable  by  fine  and  im- 
prisonment Fornication  itself  is  an  ille- 
gal act ;  and  it  is  also  punishable  in  the 
spiritual  courts :  but  these  courts  periiaps 
seldom  take  ooffniaance  of  formcation 
DOW,  except  in  uie  case  of  clergymen  of 
the  established  church.  Indeed,  the  prac- 
tice of  punishing  fornication  as  such, 
either  in  courts  of  common  law  or  the 

X 'ritual  courts,  is  now  fiUleu  into  disuse : 
!  indecency  or  disorderly  conduct  with 
which  it  may  be  accompanied  is  punished. 
The  positive  morality  of  socie^  is  now 
the  chief  check  upon  fornication,  and  a 
check  as  efficient  as  any  legislative  pro- 
vision probably  would  be.  Some  recent 
attempts  to  legislate  further  on  this  suh* 
ject  only  show  the  ignorance  of  those  who 
think  that  because  a  law  is  made  it  will 
for  that  reason  be  efficient 

PROTEST.  [Parliaxknt;  Lobds^ 
Hoosx  of;  Pons  of  thx  Rkaiji.] 


PROTEST.    rEzcHAMOB,  Bill  OF.] 

PROTESTANT,  a  general  term  com- 
prehendiag  all  those  who  profess  Chris- 
tiain^,  and  are  not  in  the  communion  of 
the  Church  of  Rome.  There  ii  a  great 
variety  of  oninion  among  the  persons 
thus  separated,  in  points  of  feith,  church 
order,  and  discipline,  but  this  tenn  com- 
prehends them  all.  * 

The  term  originated  in  Germany.    At 
the  diet  at  Spire,  in  1526,  decrees  had 
been  pasted  which  were  so  fkr  fevour- 
able  to  the  progress  of  the  Reformation 
that  thev  fortwde  any  peculiar  measures 
against  It     The  consequence  was  that 
the  spirit  of  reformatiott  gained  strength, 
and  spread  itself  more  extensively  in 
Germany.     Then   arose   also   commo- 
tions which  were  attributed  to  the  re- 
formed   and    to  the  spirit  kindled  by 
them.    Both  the  pope  and  the  emperor 
looked  with  increasing  alarm   on    the 
aspect  of  affairs ;  and  at  another  diet, 
held  at  the  same  place  in  1529,  the  em- 
peror directed  an  imperial  brief  to  the 
persons  assembled,  to  the  effect  that  he 
nad  forbidden  all  innovation,  and  pro- 
scribed the  innovators  In  matters  of  re- 
ligion,   who    had   notwithstanding   in- 
creased since  the  decrees  of  1526,  bat 
that  now,  hj  virtue  of  the  full  powers  inr 
herent  in  him,  he  annulled  those  decrees 
as  contrary  to  his  Intendons.    The  per- 
emptory tone  of  these  letters  alarmed  the 
persons  who  were  present  at  the  diet; 
and  particularly  the  elector  of  Saxony  is 
reported  to  have  said  to  his  son  that  no 
former  emperor  had  used  such  language, 
and  that  he  ought  to  be  informed  that 
their  rights  were  more  ancient  than  the 
elevation  of  his  femily. 

This  strong^  measure  of  the  emperor 
had  also  the  effect  of  uniting,  at  least  on 
this  point,  the  two  great  sections  of  the 
German  reformers,  the  Lutherans  and 
the  Sacramentarians,  of  whom  Zuinglins 
was  the  head.  However,  the  party  op- 
posed to  the  Reformadon  was  the 
stronger,  and  the  emperor's  brief  t^ 
crived  the  sanction  of  the  diet  Upmi 
this  the  reformers  declared  that  this  was 
not  a  business  of  policy  or  temporal 
bterests,  with  respect  to  which  they 
were  ready  to  submit  to  the  will  of  the 
majority,  bat  it  affected  the  interests  of 
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oonsdeDce  and  futurity.  On"  this  and 
other  grounds  they  founded  a  protest, 
which  was  delivered  in  on  the  13th  day 
of  April,  but  refused  by  the  rest  of  the 
diet  A  second  protest,  larger  than  the 
former,  was  presented  on  the  succeeding 
day.  The  princes  and  the  dties  who 
fiiTonred  the  Reformation  joined  in  it,  and 
thenceforth  it  became  usual  to  call  the 
reformers  Protestants, 

It  is  often  found  that  a  particular  oc- 
casion leads  to  the  construction  of  a  name 
for  a  religious  party,  which  becomes  ex- 
tended, as  in  this  instance,  to  parties 
who  have  no  immediate  connection  with 
the  particular  incident,  or  interest  in  the 
question  with  which  it  is  connected.  The 
term  Protestant  in  &ct  seems  to  have  as 
much  to  do  with  the  constitution  of  the 
Germanic  confederacy  as  with  the  prin- 
ciples of  the  Reformation ;  and  certainly 
neither  England  nor  Scotland  had  any 
thing  to  do  with  the  proceedings  of  the 
emperor  or  with  the  diet  of  Spire.  The 
term  Reformed  Church  might  seem  to 
dengnate  the  church  of  England  or  the 
church  of  Scotland  more  appropriately 
than  the  Protestant  church. 

PROVINCIAL  COURTS.  [Ecclk- 
BUJsmcAh  Courts,  p.  802.] 

PROVOST,  a  term  having  its  ori^n 
apparently  in  the  Latin  prcepositus,  which 
denotes  the  chief  of  any  society,  body,  or 
conunuuity.  In  France  the  correspond- 
ing word  pr^t  approaches  nearer  the 
original  form.  In  mat  country  it  is  ap- 
pli^  to  the  persons  who  discnarge  the 
fimctions  of  many  different  offices,  but  in 
England  it  is  rarely  used :  we  believe  the 
only  instances  are  those  of  the  heads  of 
certain  colleges,  as  Eton,  King  s  College 
(Cambridge),  &c  But  in  Scotland  |it  is 
used  to  designate  the  chief  officer  in  cities, 
as  the  provost  of  Edinburgh  or  of  Glas- 
^w,  where  in  England  the  same  officer 
IS  called  the  mayor. 

PROVOST-MARSHAL,  aterm  adopt- 
ed  from  the  French,  who  call  an  officer 
with  similar  functions,  the  pr6v6t  des 
mar^chaux  de  France,  or  at  least  did  so 
before  the  Revolution.  The  English 
provost-marshal  is  attached  to  the  army, 
Ids  duty  being  to  attend  to  offences  com- 
mitted against  military  discipline,  to  seize 
and  secure  deserters  and  other  criminals, 


to  restrain  the  soldiery  from  pilfering 
and  rapine,  to  take  measures  for  bringing 
offenders  to  punishment,  and  to  see  to  the 
execution  of  the  sentences  passied  upon 
them. 

PROXY.  [Lords,  House  of;  Par- 
liament; Peers  of  the  Realm.] 

PUBLIC  HEALTH.  [Towns, 
Health  of.] 

PUBLIC  PROSECUTOR.  [Advo- 
cate, Lord.] 

PUFFERS.    [Auction.] 

PUNISHMENT.  The  verb  to  punish 
(whence  the  noun  substantive  punis/tment) 
is  formed  fVom  the  French  punir,  accord- 
ing to  the  same  analogy  as  furnish  is 
formed  fromybumiV,  tarnish  from  temir^ 
finish  from  finir,  &c.  The  French  punir 
is  derived  from  the  Latin  punire,  anciently 
pcenire,  which  is  connected  with  pana 
and  the  Greek  poini  (iroiyn).  Poin^  sig- 
nified a  pecuniary  satis&ction  for  an 
offence,  similar  to  the  wergeld  of  the 
German  codes :  poena  had  doubtiess 
ori^nally  a  similar  sense;  but  in  the 
Latin  classical  writers  its  meaning  is 
equivalent  to  that  of  our  word  punish" 
ment,  * 

Punishment  may  be  inflicted  on  men 
by  a  supernatural  beins  or  b;^  men ;  and 
it  may  be  inflicted  on  uem  either  in  the 
present  life,  or  in  the  existence  which 
commences  ailer  death.  Punishment  may 
likewise  be  inflicted  by  men  on  the  more 
intelligent  and  useful  species  of  animals, 
such  as  horses  and  dogs.  In  the  follow- 
ing remarks,  we  confine  ourselves  to 
punishment  inflicted  by  man  on  man. 

The  original  idea  of  punishment  was, 
pain  inflicted  on  or  endutvd  by  a  person 
as  a  satisfaction  or  atonement  by  him  for 
some  offence  which  he  had  committed. 
(Grimm,  Deutsche  Mechtsalterthiimer,  p. 
646.)  According  to  this  conception  of 
punishment,  it  appeared  to  be  just  that  a 
person  should  suffer  the  same  amount  of 
pain  which  he  had  inflicted  on  others  by 
his  offence ;  and  hence  the  oriffin  of  the 
retaliatory  principle  of  punishment,  or 
the  lex  taltonis.  This  principle  is  of 
great  antiquity,  and  is  probably  the 
earliest  idea  which  all  nations  have 
formed  concerning  the  nature  of  punish- 
ment It  occurs  among  the  early  Greeks, 
and  was  attributed  by   them   to  their 
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mythical  prince  and  judge  of  Hades, 
Khadamanthys.  They  embodied  it  in 
the  following  proverbial  verse : — 

{Aristot.,  Eth,  Nic,  v,  8.) 

.  The  talio  was  also  recognized  in  the 
Twelve  Tables  of  Rome  (/;wt.,  iv.  4, }  7), 
and  upon  it  was  founded  the  well-known 
provision  of  the  Mosaic  law,  **  an  eye  for 
an  eye,  and  a  tooth  for  a  tooth  :'*  a  maxim 
which  is  condenmed  by  the  Christian 
morality.  (^McUth^  v.  38-40 ;  and  Mi- 
chaelis,  Commentctries  on  the  Laws  of 
Moses,  vol.  iii.  art  240-2). 

The  infliction  of  pain  for  the  parpose 
of  exacting  a  satisfactiou  for  an  offence 
committed  is  vengeance,  and  punishment 
inflicted  for  this  purpose  is  vindictive. 

By  degrees  it  was  perceived  that  the 
infliction  of  pain  for  a  vindictive  purpose 
is  not  consistent  with  justice  and  utility, 
or  with  the  spirit  of  the  Christian  ethics  ,* 
and  that  the  proper  end  of  punishment 
is  not  to  avenge  past,  but  to  prevent 
future  offences.  (Puffendorf  s  Vroit  de 
Nature  et  des  Gens,  viii.  3,  ^  8-13 ;  Black- 
stone's  Commentaries,  vol.  iv.  p.  1 1.) 

This  end  can  only  be  attained  by  in- 
flicting pain  on  persons  who  have  com- 
mitteatne  offences ;  and  as  this  effect  is 
also  produced  by  vindictive  punishment, 
vindictive  punishment  incidentally  tends 
to  deter  from  the  commission  of  offences. 
Hence  Lord  Bacon  justly  calls  revenge 
a  sort  of  wild  justice. 

But  inasmuch  as  the  proper  end  of 
punishment  is  to  deter  from  the  commis- 
sion of  offences,  punishment  inflicted  on 
the  vindictive  principle  often  fails  to  pro- 
duce the  desired  purpose,  and  moreover 
often  involves  the  infliction  of  an  un- 
necessary amount  of  pain.  All  punish- 
ment is  an  evil,  though  a  necessary  one. 
The  pain  produced  by  the  offence  is  one 
evil ;  the  pain  produced  by  the  punish- 
ment is  an  additional  evU;  though  the 
latter  is  necessary,  in  order  to  prevent 
the  recurrence  of  the  offence.  Con- 
sequentiy  a  penal  system  ought  to  aim  at 
economizing  pain,  by  diffusing  the  largest 
amount  of  salutary  terror,  and  thereby 
deterring  as  much  as  possible  from  crimes, 
at  the  smallest  expense  of  punishments 
actually  inflicted ;  or  (as  the  idea  is  con* 


cisely  expressed  by  Cicero),  **  ut  metos 
ad  onmes,  pcena  ad  pauoos,  perveniret.*' 
{Pro  Cluentio,  c  46.) 

It  follows  from  what  has  been  said, 
that  it  is  essential  to  a  punishment  to  be 
painful.  Accordingly,  all  the  known 
punishments  have  involved  the  infliodon 
of  ^n  by  different  means,  as  death, 
mutilation  of  the  body,  flogging  or  beat- 
ing, privation  of  bodily  literty  by  oon« 
finement  of  various  sorts,  banishment, 
forced  labour,  privation  of  civil  rights, 
pecuniary  fine.  The  punishment  of 
death  is  called  capital  punishment :  other 
punishments  are  sometimes  known  by  the 
name  of  secondary  punishments.  More- 
over, the  pain  ought  to  be  sufficiently 
great  to  deter  persons  from  committing 
tiie  offence,  and  not  greater  than  i« 
necessary  for  this  purpose. 

A  punishment  ought  further  to  be,  as 
&r  as  the  necessary  defects  of  police  ami 
judicial  procedure,  will  permit,  certain  ; 
and  also,  as  far  as  the  differences  of 
human  nature  and  circumstances  will 
permit,  equal. 

If  a  punishment  be  painful,  and  the 
pain  be  of  the  proper  amount,  and  if  it 
be  likewise  tolerably  equal  and  certun,  it 
will  be  a  good  punishment 

The  qualities  just  enumerated  are  thoee 
which  It  is  most  important  that  a 
punishment  should  possess.  But  it  is 
sometimes  thought  desirable  that  a 
punishment  should  possess  other  qualities 
than  those  which  we  have  enumerated. 

1.  Since  the  time  when  it  has  been 
generally  understood  that  punishment 
ou^ht  not  to  be  inflicted  on  a  vindictive 
principle,  the  deterring  principle  of 
punishment  (which  necessanly  involves 
an  infliction  of  pain)  has  been  sometimes 
overlooked,  and  it  has  been  thought  that 
the  end  of  punishment  is  the  reformation 
of  the  person  punished.  This  view  of 
the  nature  of  punishment  is  erroneous  in 
excluding  the  exemplary  character  of 
punishment,  and  thus  limiting  its  effects 
to  the  persons  who  have  committed  the 
offence,  instead  of  comprehending  the 
much  larger  number  of  persons  who  may 
commit  it  The  reformation  of  convictB 
who  are  suffering  their  punishment  Is  an 
object  which  ought  to  enter  into  a  good 
penal  system ;  but  it  is  of  suborduiate 
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importance  as  compared  with  the  effect 
of  the  punishment  in  deterring  uncon- 
victed persons  from  committing  omilar 
offences. 

2.  It  is  likewise  sometimes  thought 
that  punishment  is  inflicted  for  the  pur- 
pose of  getting  rid  of  offenders,  or  of 
rendering  them  phyucally  incapable  of  re- 
peating their  offence.  Death*  has  often 
been  inflicted  for  this  purpose;  and 
bodily  disablements  of  various  sorts  have 
been  inflicted  for  the  same  end ;  trans- 
portation has  likewise  been  recommended 
on  the  ^und  of  its  getting  rid  of  con- 
victs. This  view  of  punishment  errs  in 
the  same  manner  as  that  just  examined ; 
inasmuch  as  it  is  confined  to  the  persons 
who  have  actually  committed  offences. 
If  all  offenders  were  removed  to  a  place 
of  reward,  they  would  be  ^t  rid  off,  but 
not  punished.  The  principle  of  getting 
rid,  or  confinement,  for  the  purpose  of 
protecting  society  against  the  known 
dangerous  tendencies  of  a  person,  is  pro- 
perly applicable  in  the  case  of  insane 
pei*8ons. 

A  detailed  account  of  the  punishments 
which  have  been  used  in  different 
nations  may  be  found  in  different  works 
on  antiquities  and  law  books.  See,  for 
the  Greeks,  Wachsmuth's  Greek  Anti- 
quitieSf  vol.  ii.,  part  1,  p.  181:  Her- 
mann's Greek  Antiquities^  §  139 ;  for 
the  Romans, — Haubold's  JLineamentOt  i 
147 :  for  the  ancient  Germans  and  fw 
Europe  generally  in  the  middle  ages, — 
Grimm's  Deutsche  Bechtsalterthumer,  b. 
v.,  ch.  3 :  for  modem  France,  Le  Code 
P€naU  liv.  1 :  and  for  En^kmd,  Black- 
stone's  Commentaries,  vol.  iv. 

The  subject  of  Secondary  Punishments 
(the  principal  of  which  are  in  this  coun- 
try transportation  and  imprisonment)  is 
treated  under  Tbansfortation.  We 
will  here  make  a  few  remarks  on  the 
subject  of  Capital  Punishments, 

An  idle  question  is  sometimes  raised 
as  to  the  right  of  a  government  to  in- 
flict death  as  a  punishment  for  crimes, 
or,  as  it  is  also  stated,  as  to  the  lawful- 
ness of  cajntal  punishment.  That  a  p>- 
vemment  has  the  power  of  inflicting 
capital  punishment  cannot  be  doubted; 
and  in  order  to  determine  whether  that 
power  is  rightfully  exercised,  it  is  neces- 


sary to  consider  whether  its  infliction  is, 
on  the  whole,  beneficial  to  the  commu- 
nity. The  following  considerations  may 
serve  to  determine  Siis  question  respect- 
ing any  given  class  of  crimes.  Death 
is  unquestionably  the  most  formi- 
dable of  all  punishments ;  the  common 
sense  of  mankind  and  the  experience 
of  all  ages  and  countries  bear  evidence 
to  this  remark.  Moreover,  capital 
punishment  effectually  gets  rid  of  the 
convict  It  may  be  added,  as  subor- 
dinate considerations,  that  death  is  the 
cheapest  of  all  punisbments,  and  ^at  it 
effectually  solves  all  the  difficult  practi- 
cal questions  which  arise  as  to  the  dis- 
posal and  treatment  of  convicted  crimi- 
nals. On  the  other  hand,  capital  punish- 
ment, from  its  severity  and  consequent  for- 
midableness,  is  likely  to  become  unpopu- 
lar ;  and  hence,  from  the  unwillingness 
of  judges  and  juries  to  convict  for  capital 
offences,  and  of  governments  to  carry 
capital  sentences  mto  effect,  uncertain. 
Whenever  the  infliction  of  capital  punish- 
ments becomes  uncertain,  their  efficacy 
ceases,  and  they  ought  to  be  mitigated. 
An  uncertain  punishment  is  not  feared, 
and  consequently  the  pain  caused  by  its 
actual  infliction  is  wasted.  Capital  pun- 
ishments ought  therefore  to  be  aenounoed 
only  for  crimes  which  would  not  be 
effectually  prevented  by  a  secondary 
punishment,  and  for  which  they  are 
actually  inflicted  with  as  much  con- 
stancy as  the  necessary  defects  of  a  judi- 
cial procedure  will  allow. 

The  writings  on  the  subject  of  punish- 
ment, and  particularly  of  capital  punish- 
ment, are  numerous.  Sound  opinions 
on  the  nature  and  end  of  punishment 
are  contained  in  the  works  of  Grotius 
and  Puffendorf;  but  Beccaria's  well- 
known  treatise  first  applied  an  en- 
lightened spirit  of  criticism  to  tbc 
barbarous  penal  system  of  the  conti- 
nental states,  but  it  cannot  be  read  with 
much  profit  at  the  present  time.  The 
best  systematic  work  on  the  subject  is 
Bentham's  Thiforie  des  Peines,  edited  by 
Dumont.  Some  valuable  remarks  on 
the  subject  of  punishment  may  likewise 
be  found  in  the  recent  writings  of  Arch- 
bishop Whately  and  others  respecting 
transportation. 
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PURCHASE,  which  b  corrnpted  from 
the  Latin  word  Perquiritio,  is  defined  by 
Utdeton  (i.  12)  to  be  •«  the  poMenioii  of 
Uttdt  or  tenements  that  a  man  hath  by 
his  deed  or  agreement,  unto  which  possea* 
aion  he  oometh  not  by  title  of  aesoent 
from  any  of  hb  ancestors,  or  of  his 
ooosins  (consanguinei),  but  by  his  own 
deed.'*  Purchase  as  thus  defined  ooropre- 
hcnda  all  the  modes  of  acquiring  property 
in  land  by  deed  or  agreement,  and  not 
by  descent :  but  it  is  not  a  complete  de- 
scription of  purchase,  as  now  understood, 
for  it  omits  the  mode  of  acquisition  by 
will  or  testament,  which  however,  when 
Littleton  wrote,  was  of  comparatively 
small  importance,  as  the  power  of  devis- 
ing lands  did  not  then  exist,  except  by 
the  custom  of  particular  places,  black- 
stooe  makes  the  following  ennmeratioo 
of  the  modes  of  purchase — Escheat,  Oc- 
cupancy, Prescription,  Forfeiture,  and 
Alienation.  As  to  escheat,  there  is  some 
difllculty  in  the  classification,  as  the  title 
appears  to  be  partly  by  descent  and  partly 
by  purchase;  and  alienation  is  here  used 
In  a  larger  sense  than  that  which  this 
term  has  in  the  Roman  law,  in  which  it 
does  not  comprehend  acquisition  by  testa- 
ment Generally  then,  purchase  is  any 
mode  of  acquinng  lands  or  tenementB, 
except  by  Descent    [Descekt.] 

PURSER.    [Natt.J 

PURVEYANCE  {jmrveyanct,  a  pro- 
Tiding),  a  prerosative  .formerly  enjoyed 
by  the  King  of  England,  of  purchiuiag 
provisions  and  other  necessaries  for  the 
use  of  the  royal  household,  and  of  em- 
ploying horses  and  carriages  in  his  ser- 
vice in  preference  to  all  other  persons,  and 
without  the  consent  of  the  owners.  The 
persons  who  acted  for  the  king  in  these 
matters  were  called  purveyors.  A  pri- 
vilege of  the  same  nature  was  also  ex- 
ercised by  many  of  the  great  lords. 
The  parties  whose  property  was  thus 
srised  were  entitled  to  a  recompense; 
but  what  they  received  was  inadequate, 
and  many  abuses  were  committed  under 
the  pretext  of  purveyance.  About  forty 
statutes  were  passed  upon  the  subject, 
many  of  them,  like  all  the  important 
early  statutes,  being  a  re-enactment  of 
"hose  preceding.      Some  of    the    most 

ict  occur  in  the  36th  year  of  Edward 


III.      The   parliament   of    that  year, 
which  is  said  to  have  been  held  *  for  the 
hcmour  and  pleasure  uf  God,  atid  the 
amendment  or  the  outrageous  grievances 
and  oppressions  done  to  the  people,  and 
the  relief  of  their  estate,'  after  a  general 
confirmation  of  former  statuies,  immedi- 
ately proceeds  to  enact  five  statutes  on 
the    subject    of    purveyance.      These 
smtutes  confine  the  exercise  of  it  to  the 
king  and  queen,  and  provided  that  for 
the  fomre  *  the  heinous  name  of  pur- 
veyor   shall    be    changed  into  that  of 
buyer:'  they  forbid  the  use  of  force  or 
menaces,  and    direct   that  where   pur- 
veyors cannot  agree  upon  the  price,  an 
?»praiaement   smdl    be    made,  ftc.  Ac. 
be  provisions  of  these  statates  an*  very 
foil,  but  they  appear  to  have  wholly  failed 
in    their  operation,  and  other  statotes 
were  passed  without  effect    Several  of 
the  charges  against  Wolsey  were  the  ex- 
ercise of  purveyance  on  his  own  behalf. 
(4  Itut.  9S.)    In  the  time  of  Elisabeth, 
two  attempts  were  made  in  the  same 
year  by  the  Commons  to  regulate  the 
abuses  of  purveyance.     The  queen  was 
extremely  indignant  at  this,  and  deored 
the  Commons  not  to  interfere  with  her 
prerogative.    During  the  first  parliament 
of  James  I.,    Bacon,    on    presenting    a 
petition  to  the  king,  delivered  his  fomoos 
speech  against  purveyors,  which  forms  a 
sort  of  compendium  of  the  heavy  charges 
made  acaittst  theuL     Several    negotia- 
tions took  place  in  that  reign  for  the  pur- 
chase of  the  prerogative  of  purveyance, 
but  nothing  was  done.    Under  the  Com- 
monwealth it  foil  into  disuse.     Purvey- 
ance was  not  formally  abolished  till  after 
the  Restoration.     Hy  the   U  Cfau   II., 
c  24,  this  branch  of  the  prerogative  was 
surrendered  by  the  king,  who  received 
in  lieu  of  it  a  certain  amount  payable  on 
exciseable    liquors.      Probably    in    the 
earlier  periods  of  our  history  the  exist- 
ence of  purveyance  was  almost  necessarr 
for  the  support  of  the  royal  honseht^Id* 
especially  during  the  progresses  which 
were   then  so    frequent.     This    set-ms 
almost  a  necessary  inference    from   its 
continuance  in  spite  of  so  many  attempts 
to  suppress    it     Even    hiter    its    fii.al 
abolition    by    the    stamte    Charles    11 
several  temporary  statutes  were  passed, 
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and  in  that  and  the  succeeding  reisn,  for 
its  partial  reyival  on  the  occasion  of 
royal  progresses.  On  behalf  of  the  navy 
and  ordnance,  a  statute  to  that  effect 
occurs  as  late  as  11  and  12  Will  3. 
(Camden,  388 ;  Bacon's  Works,  rol.  y'u 
p.  3,  Montagu's  edit;  Hume's  hUt,; 
1  Bl.  Conuy  287;  3  Itut.,  82;  4,  Itut^ 
273.) 


Q. 

QUALIFICATION.    [Game  Laws.] 
QUALITY  OF  ESTATES.      [Fbo- 

PERT?.] 

QUANTITY  OF  ESTATES.    [Pro- 

PEBTT.] 

QUARANTINE.  Quarantine  regula- 
tions are  regulations,  chiefly  of  a  restric- 
^Ye  nature,  for  the  purpose  of  preventing 
the  ^communication  from  one  country  to 
another  of  contagious  diseases,  by  means 
of  men,  animals,  goods,  or  letters.  The 
term .  quarantine  originally  si^ified  a 
period  of  forty  days  auring  which  a  per- 
son vas  subject  to  the  regulations  in 
question.  The  |)eriod  of  forty  days  du- 
ring which  a  widow  entitled  to  dower 
can  remain  in  her  husband's  mansion- 
house  after  his  death  is  also  called,  in  our 
law,  the  widow's  quarantine.  (Black- 
stone's  Comtnentaries,  vol.  ii.  p.  135.) 

Quarantine  regulations  consist  in  the 
interruption  of  intercourse  with  the  conn- 
try  in  which  a  contagious  disease  is  sup- 
posed to  prevail,  and  in  the  employment 
of  certain  precautionary  measures  re- 
specting men,  animals,  goods,  and  letters 
coming  from  or  otherwise  communicating 
-with  it.  Men  and  animals  are  subjected 
to  a  probationary  confinement,  and  goods 
and  letters  to  a  process  of  depuration,  in 
order  to  ascertain  that  the  contagious 
poison  is  not  latent  in  the  former ;  and  to 
expel  it,  if  it  be  present,  in  the  latter. 
Quarantine  regulations  respecting  men 
and  animals  are  therefore  founded  on  the 
assumption  that  the  contagious  poison, 
after  having  been  taken  into  the  constitu- 
tion of  a  man  or  an  animal,  may  remain 
dormant  in  it  for  a  certain  time,  and  that 
a  seclusion  of  a  certain  duration  is  neces- 
sary in  order  to  allow  the  disease  time  to 


show  itself,  or  to  afford  a  certainty  that 
the  disease  is  not  latent  Quarantine 
regulations  respectbg  goods  and  letters 
are  founded  on  the  assumption  that  the 
contagious  poison  may  be  contained  in 
goods  and  letters,  and  transmitted  fh>m 
them  so  as  to  communicate  the  disease  to 
men. 

The  country  from  which  the  introduc- 
tion of  a  contagious  disease  is  appre- 
hended, may  either  be  conterminous  with 
the  country  which  establishes  the  qua- 
rantine regulations,  or  may  be  divided 
from  it  by  the  sea.  Accordingly  qua- 
rantine lines  may  either  be  drawn  round 
a  coast,  as  is  the  case  in  France,  Italy, 
and  Greece,  with  respect  to  the  Levant, 
or  they  may  be  drawn  along  a  land 
fhmtier,  as  on  the  frontier  between  Aus» 
tria  and  Servia  and  Wallachia. 

The  contagious  diseases  which  qua- 
rantine regulations  are  intended  to  guiard 
against  are  plague  and  yellow-fever,  and 
latterly  cholera. 

The  principal  disease,  with  reference 
to  quarantine  regulations,  is  the  plague  of 
the  Levant;  and  in  practice  quarantine 
regulations  are  of  little  importance  ex- 
cept with  respect  to  the  intercourse  by 
land  and  sea  with  Turkey,  Asia  Minor, 
and  Egypt,  and  some  other  of  the  Mo- 
hammedan countries  bordering  on  the 
Mediterranean. 

The  disease  styled  plague,  although 
formerljr  prevalent  over  the  whole  of 
Europe,  is  now  nearly  confined  to  the  Le- 
vant ;  but  its  symptoms,  morbid  changes, 
history,  and  mode  of  propagation,  ^r 
so  close  a  resemblance  to  those  of  the 
malignant  typhus  of  this  country,  that  it 
is  difficult  to  regard  tliem  otherwise  than 
as  different  tjrpes  of  the  same  disease. 
The  plague  of  the  Levant  appears  like- 
wise to  bie  generated  by  the  same  causes 
which  generate  typhus  in  this  country, 
namely,  filthy,  crowded  and  ill-ventilated 
dwellings,  want  of  personal  cleanliness, 
defective  drainage,  and  insufficient  or  un- 
wholesome food.  We  believe  it  to  be 
certain  that,  when  the  disease  has  been 
thus  generated,  it  may,  particularly  under 
the  influence  of  any  of  the  causes  which 
originally  produced  it,  be  communicated 
from  one  person  to  another.  It  seems 
likewise  that  its  communication  from  one 
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person  to  another  is  promoted  not  only  by 
filth,  want  of  ventilation,  and  the  other 
usual  accompaniments  of  squalid  po- 
verty, but  also  by  certain  atmospheric 
causes,  such  as  a  certain  state  of  heat, 
moisture,  &c.,  respecting  which  we  are  as 
yet  imperfectly  mformed.  The  plague 
therefore  is  both  epidemic  and  contagious; 
that  is  to  say,  it  may  either  be  generated 
by  local  causes,  which  simultaneously 
aifect  a  large  number  of  the  inhabitants 
of  a  country,  or  it  may  be  communicated 
directly  from  one  person  to  another. 
Where  a  disease  is  both  epidemic  and 
contagious,  it  is  difficult  to  determine 
what  proportion  of  the  cases  of  it  are  due 
to  local  causes  and  what  proportion  to 
contagion.  The  analogy  of  t}rphns  in 
this  country  would  lead  us  to  believe  that 
the  number  of  cases  of  plague  in  the 
plague  countries  produced  by  contagion  is 
sm^l  as  compared  with  the  number  pro- 
duced by  local  causes.  The  invisible 
nature  of  the  ordinary  causes  of  pla|[ue 
and  other  epidemic  diseases,  and  the  sim- 
ultaneous seizure  of  many  persons  in  the 
same  district,  the  same  sti-eet,  or  the  same 
house,  have  naturally  led  to  the  belief 
that  the  disease  is  in  every  case  communi- 
cated from  one  person  to  another;  ac- 
cording to  the  iallacy  ingeniously  exposed 
by  Dr.  Raddiffe,  who,  on  bein^  asked 
his  opinion  respecting  the  contagiousness 
c^  epidemic  diseases,  answered :  **  If  vou 
and  I  are  exposed  to  the  rain,  we  shall 
both  be  wet;  but  it  does  not  follow  that 
we  shall  wet  one  another." 

This  view  of  the  ordinary  causes  of 
plague  is  likewise  confirmed  by  the  un- 
doubted fact  that  the  poor  are  the  chief 
sufferers  by  it,  and  that  it  prevails  most 
in  the  filthiest  and  worst  quarters  of 
towns. 

From  the  fact  of  the  plague  prevailing 
principally  among  the  poor,  and  rarely 
attackmg  the  rich,  it  may  be  inferred 
either  that  the  plague  is  produced  ex- 
clusively by  the  hlth,  crowding,  and  bad 
food  to  which  the  poor  are  subject ;  or 
that  if  it  be  contagious,  the  contagion  does 
not  in  general  take  effect  upon  the  in- 
habitants of  spacious  and  well  venti- 
lated houses,  who  are  clean  in  their 
persons,  orderly  in  their  habits,  and 
have  a  sufficient  supply  of  wholesome 


food.  We  see  that  diseases  which  ap- 
pear to  be  contagious  under  nearly  all 
circumstances,  prevail  equally  among 
the  rich  and  poor;  and  that  none  of 
the  physical  advantages  possessed  by  the 
latter  afford  anj  security  against  it. 
Thus,  before  the  mtroduction  of  vaccina- 
tion, small-pox  was  equally  destructive  to 
persons  of  all  ranks  in  society ;  and  the 
contagious  diseases  which  attack  chil- 
dren, as  measles  and  hooping-cough, 
make  no  distmction  between  Uie  chil- 
dren of  the  rich  and  the  poor. 

There  seems  to  us  to  be  no  reasonable 
doubt  that  the  plague  is  contagions — in 
other  words,  that  it  can  be  communicated 
directly  from  one  person  to  another — pro- 
vided Uiere  be  circumstances  fkvourable 
to  its  transmission.  A  quarantine  for 
persons  may  therefore  be  expedient  ibr 
countries  where  the  spread  of  the  plafraci 
supposing  it  to  be  introduced,  is  not  im.- 
probable.  The  duration  of  this  quaran- 
tine ought  to  depend  upon  the  time 
during  which  the  disease  may  be  latent 
in  a  person  who  has  taken  it  by  conta- 
gion or  otherwise. 

Since  the  plague  is  a  necoliarly 
malignant  and  destructive  fever,  and 
runs  its  course  with  a  rapidity  far 
greater  than  typhus,  there  seems  a  fiur 
ground  for  concluding  that  its  poison 
would  not  be  long  latent  in  the  human 
body.  The  answers  to  the  protomedico 
of  Malta  respecting  the  plague  in  Malta 
of  1813,  state  that  "the  periods  at  which 
the  disease  made  its  appearance  in  differ- 
ent individuals  after  communication 
were  various.  It  was  generally  from 
the  third  to  the  sixth  day;  sometime!: 
longer,  even  to  the  fourteenth  da^,  but 
not  latter."  (Dr.  Maclean,  On  Epidemic 
and  Pestilential  IHseases,  vol.  ii.  p.  29. ) 
M.  S^^r  Dupeyron,  the  secretary  of  tb*» 
Council  of  Health  in  France,  states,  in 
in  his  Report  on  Quarantine  to  the  Minis- 
ter of  Commerce  (May,  1834),  that  ^  the 
physicians  who  have  made  a  close  study 
of  the  plague  are  pretty  generally  of 
opinion  that  its  poison  cannot  be  latent 
in  the  human  body  more  than  fifteen 
days :  and  the  cases  of  plague  introduced 
into  the  lazarettoes  confirm  this  opinion" 
(p.  48).  We  believe  that  the  cases  of 
plague  which  have  of  late  years  occurred 
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in  the  lazarettoeB  of  Valletta,  Marseille, 
and  Legfaorn  have  broken  oat  either  at 
■ea  or  shortly  after  the  ships  arriyal. 
When  the  line  of  French  steamers  was 
first  established,  in  1837,  between  Mar- 
seille and  the  Levant,  it  was  arranged 
that  the  steamers  coming  from  the 
Levant  should  perform  their  quarantine 
at  Marseille.  But  in  consequence  of 
several  cases  of  plague  having  broken 
oat  on  board  the  steamers  berore  they 
eonld  reach  Marseille,  the  French  go- 
vernment decided  that  they  should  per- 
form their  quarantine  at  the  nearest 
practicable  station,  namelv  Malta. 

It  is  commonly  assumed  that  actual  or 
nearly  actual  contact  is  necessary. in 
order  to  communicate  the  plague.  "  All 
measures  against  the  plague  (says  M.  de 
S^^r  Dupeyron)  are  founded  on  the 
opinion  that,  except  within  a  very  small 
distance  from  the  body,  contact  alone 
can  give  the  disease.  Consequently 
ffoods  taken  from  ships  with  different 
bills  of  health  are  often  placed  in  the 
same  warehoase;  and  physicians  who 
have  visited  plague-patients,  without 
having  touched  them,  are  not  pat  in 
quarantine,  and  are  permitted  to  go  about 
immediately  after  their  visit"  (p.  76\ 
We  believe  the  idea  that  actual  contact  is 
necessary  for  the  communication  of  the 
plague^  to  be  utterly  erroneous ;  and  we 
entertain  no  doubt  that  under  circum- 
stances &vourable  to  its  communication, 
such  as  filth,  crowding,  and  want  of 
▼entilation,  the  poison  of  the  plague 
might  be  introduced  into  the  human 
body  by  inspiration  through  the  lungs. 
We  account  for  the  escape  of  the  physi- 
cians, guardians,  and  odiers,  who  come 
within  a  short  distance  of  the  plague- 
patients  in  lazarettoes,  by  the  supposition 
that  with  the  isolation,  cleanliness,  and 
good  ventilation  of  a  well-managed  hiza- 
retto,  the  contagion  of  the  plague  is  ex- 
ceedingly feeble. 

With  respect  to  the  quarantine  of 
aTiimals,  it  may  be  remarked  that,  ac- 
cording to  the  belief  commonly  received 
in  the  Meditemnean,  all  living  animals 
are  capable  of  communicating  the 
plague.  Accordingly  horses,  asses,  cattle, 
and  sheep  are  placed  in  quarantine  upon 
thdr  importrtion.    There  is,  we  believe, 
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an  idea  among  the  Franks  resident  in 
the  plague  countries,  that  the  horse 
cannot  communicate  the  poison  of  the 
plague,  but  that  it  is  frequentiy  com- 
municated by  other  animals,  especially 
by  cats.  (See  Maclean,  vol.  i.  p.  202.) 
We  suspect  that  there  is  no  foundation 
for  the  notion  that  plague  can  be  com- 
municated by  means  of  animals. 

Goods  canied  in  ships  or  by  land  are 
subject  to  quarantine,  according  as  they 
belong  to  the  class  of  susceptible  or  non- 
susceptible  goods.  Goods  which  are 
supposed  to  be  capable  of  containinff  and 
transmitting  the  poison  of  the  plague 
are  called  susceptible.  Goods  which  are 
supposed  to  be  incapable  of  containing 
and  transmitting  the  poison  of  the  plague 
are  called  lumsusceptible.  All  animal 
substances,  such  as  wool,  silk,  and 
leather,  and  many  vegetable  substances, 
such  as  cotton,  linen,  and  paper,  are 
deemed  susceptible.  On  the  other  hand, 
wood,  metals,  and  firuits  are  deemed  non- 
susceptible.  In  Venice  an  intermediate 
class,  subject  to  a  half  quarantine,  is  intro- 
duced between  susceptible  and  nonsus- 
ceptible  goods  (S(^gur  Dupeyron,  p.  70) ; 
but  this  cbissification  appears  to  be  pecu- 
liar to  the  Austrian  dominions.  All  sus- 
ceptible goods  are  unladen  in  the  laza- 
retto, and  are  there  exposed  to  the  air, 
in  order  to  undergo  a  process  of  depura- 
tion. 

The  grounds  of  the  received  distinc- 
tion between  susceptible  and  nonsuscep- 
tible  articles  must,  we  conceive,  be  alto- 
gether fimcifrd ;  since  we  cannot  discover 
any  evidence  tiiat  the  plague  has  ever 
been  communicated  hy  merchandise. 
Whenever  the  plague  has  been  intro- 
duced into  the  lazarettoes  of  the  Mediter- 
ranean, it  has  always  been  introduced  by 
rasseugers  or  their  clothes  (S^gur 
Dupeyron,  pp.  45-48).  It  may  be  added, 
that  persons  employed  in  the  process  of 
depurating  susceptible  goods  have  never 
been  known  to  catch  the  plague,  which 
could  scarcely  have  fiuled  to  be  some- 
times the  case,  if  the  poison  of  the  plague 
could  be  transmitted  through  goods. 
(See  answer  28  of  the  Maltese  Protome- 
dico,  in  Maclean,  vol.  ii.  p.  31.)  It  seems 
to  be  likewise  supposed  that  some  sub- 
stances are  not  only  nonaaaGeptible,  but 
2r 
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i  nullify  tbe  poiiQO  of  die  plague 
in  aoMeptible  •iticlci.  *'At  Triette 
(Htyi  M.  de  S^gor  Dnpeynm),  die  jnioe 
of  dried  grmpei  it  ooosidered  as  • 
purifier;  and  oooeequendT  eoirantB  In 
MMoepdble  wrappers  are  allowed  to  puM 
widiont  die  wrappen  being  subjected  to 
anyaonrantine"  (p.  72). 

There  appears,  koweTer,  to  be  ooodn- 
rire  eridenoe  that  the  dolbea  and  bed- 
ding of  plagne-padents  have  tranimitted 
the  plague  (Dnpeyron,  p.  32-71).  We 
beliere  the  danger  of  its  transmission  in 
diis  manner  to  be  equal  to  the  danger  of 
its  transmission  by  passengers. 

We  are  not  aware  of  any  well  authen- 
dcated  example  of  the  transmission  of  the 
plsgne  by  means  of  letters.  Neverthe- 
less, as  paper  is  considered  soseeptible, 
letteis  coming  from  and  passbff  through 
the  plaffuc  oountries,  are  opened  and  lu- 
mi^ted  at  the  laarettoes--a  process 
which  is  often  prodnodve  of  tpittakfs, 
delays,  and  other  inconTeniencies. 

Every  ship  is  furnished  by  the  ooosnl 
or  other  sanitary  authority  at  the  last 
port  where  it  touched,  with  an  instru- 
ment, styled  a  bill  of  health,  declaring 
dw  state  of  health  in  that  country.  If 
dw  ship  brings  a  clean  bill  of  health,  the 
passengers  and  goods  are  not  subject  to 
any  quarantine.  If  she  brings  a  foul 
bill,  they  are  subject  to  quarantines  of  dif- 
ferent duradooa,  according  as  the  plague 
is  known  or  only  suspected  to  have  ex- 
isted in  the  country  at  the  ship's  depar- 
ture. On  account  of  the  prevalence  of 
plague  in  the  countries  upon  the  Levant, 
they  are  considered  as  permanendy  in  a 
state  of  suspicion,  and  no  ship  niling 
from  any  of  them  is  considered  to  bring 
a  clean  bill.  The  periods  or  quarantine 
vary  from  two  or  three  to  forty  days; 
the  usual  periods  are  from  ten  to  twen^ 
days. 

The  building  in  which  passengers 
usually  perform  their  quarantine,  aod  in 
which  goods  are  depurated,  is  called  a 
lasaretta  The  moet  spacious  and 
best  appointed  lasarettoes  in  the  Meditei^ 
ranean  are  those  at  Malu  and  Mar- 
seiUe. 

The  institution  of  quarantine  origi- 
nated at  Venice,  in  which  city  the  ex- 
""diency  of  some    precautious  against 


the  Introduction  of  die  pisigne  wasssg- 
gesled  by  its  extensive  oommcrdal  rela- 
tions with  the  Levant.  A  aepniBte  hos- 
pital for  persons  attacked  by  the  phfve 
was  estabushed  in  an  island  near  Venice, 
In  1409;  and  the  system  of  isolating  psa- 
sengers  and  depurating  goods  appears  to 
have  been  introduced  there  about  14d5. 
The  system  thus  established  in  Venice 
gradually  spread  to  the  other  Christian 
countries  in  the  Mediterranean,  and  has 
been  adopted  to  a  greater  or  lev  extent, 
over  all  the  civilised  word.  (See  Beck- 
mann*s  *  Histoij  of  Inventions,'  art  *  Qua- 
rantine,* vol.  ii.  p.  145,) 

It  is  much  to  be  desired  that  die  plan 
of  an  inquiry,  by  competent  medical  au- 
thority, mto  the  grounds  of  the  existing 
quarantine  regulations  in  the  Mediterra- 
nean, to  be  conducted  under  the  direction 
of  the  chief  European  powers  (which 
has  been  sunested  by  M.  de  S^gur  Dn- 
peyron.  Dr.  M>wring,  and  others),  should 
be  adopted.    It  cannot  be  expe^ed  that 
the  causes  of  plague  and  the  mode  of  its 
communication  will  receive  an^r  light 
from  the  semi-barbarians  who  inhabit 
the    Mohammedan    countries    of    the 
Levant     Moreover,  quarantine  regula- 
lations  cannot  be  changed  without  the 
consent  of  different  nations  which  are 
concerned  in  their  enforcement     The 
reason  why  it  is  necessary  for  a  nation  to 
adapt  its  <|uarantine  regulations  lo  the 
received  opmions  upon  the  subject,  is  ex- 
plained in  the  following  extract  from  a 
paper  respecting  quarantine  regulations 
in  the  Mediterranean,  which  was  printed 
in  the  Malta  *  Government  Gantte'  of 
the  19di  December,1838 :— **  The  quaran- 
tine regulations  of  the  English  colonies 
in  the  Mediterranean  cannot  be  changed 
by  the  simple  will  of  the  Engliah  go- 
vernment without  producing  inconveni- 
ences for  greater  than  those  arising  from 
the  existing  system.    If  the  English  ^ 
vemment  should  change  the  quarantme 
reeulations    of    MalU    and    its    other 
colonies  in  the  Mediterranean  without 
previously  obtaining  the  approbation  of 
the  sanitary  authorities  of  the  neighbour- 
ing countries,  the  pratique  granted  in 
those   colonies  would  not  be   received 
elsewhere;     and    all    vessels     coming 
from  any  of  those  colonies  would  be  snb- 
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jected  to  a  quarantine  of  observation 
(from  eight  to  fifteen  daysX  The  latter 
liability  would  attach  to  tne  ships.'of  the 
royal  navy  as  well  as  to  the  merchant 
vessels ;  so  that  no  ship  of  war  sailing 
from  Malta  could  communicate  with  any 
part  of  France,  Italy,  or  Austria,  with- 
out being  previously  subjected  to  a  <|uar 
raotine  of  observation.  Malta,  in  particu- 
lar, would  suffer  most  severely  hj  being 
unable  to  give  an  effectual  pratique  to 
ships  performing  quarantine  in  the 
harbour  of  VaJletta,  and  by  subject- 
ing all  ships  clearing  out  of  that 
harbour  to  a  quarantine  of  observation. 
Not  only  would  its  transit-trade  be 
almost  completely  destroyed,  but  it 
would  lose  its  importance  as  a  quaran- 
tine station.  Its  importance  as  a  quaran- 
tine station  is  now  oaily  growing,  on  ac- 
count of  the  establishment  of  the  French 
steamen  to  the  Levant,  and  the  use  of 
the  overland  journey  to  India.  It  would, 
however,  cease  to  be  a  quarantine  station 
if  its  pratique  were  not  received  by  the 
Board  of  Health  at  Marseille,  and  by 
the  other  sanitary  authorities  of  the 
Mediterranean.  In  order  therefore  that 
the  quarantine  regulations  of  the  English 
colonies  in  the  Mediterranean  might  be 
safely  altered,  it  would  be  necessary  that 
the  luterations  should  be  made  in  concert 
with  the  governments  of  the  neighbour- 
ing European  ^countries." 

The  small  states  of  Italy  are  suspected 
(and,  we  fear,  with  justice)  of  abusing 
quarantine  regulations  for  the  purpose 
of  preventing  commercial  intercourse, 
and  also  for  the  sake  of  the  profit  to  be 
made  bv  farming  out  the  quarantine  dues. 

The  heads  of  the  English  law  respecting 
quarantine  are  contained  in  the  6  Geo. 
I V.  c.  78.  This  Act  also  confen  upon 
the  queen  in  council  extensive  powers 
fbr  making  quarantine  regulations.  A 
fhll  official  abstract  of  the  resiilations 
established  by  this  statate,  and  of  the 
orders  in  council  made  under  it,  may  be 
seen  in  M*Culloch's  Commercial  bic- 
tionanft  article  *  Quarantine.' 

QUARE  IMPEDIT.  [Benefice, 
p.  338.1 

QUARTER-SESSIONS.   [Sessioks.] 

QUEEN.  The  Saxon  open,  which 
was  used  to  denote  fnulier,femina,  conjux, 


as  well  as  women  of  the  highest  rank.  The 
use  of  it  to  denote  a  princess  who  reigns  ia 
her  own  richt,  and  possesses  all  the 
powere  which  belong  to  a  male  person 
who  has  succeeded  to  the  kindly  power 
in  a  state,  is  a  modem  application  of  the 
term. 

In  England  the  king's  wife  has  some  pe- 
culiar le^  rights.  She  can  purchase  lands, 
and  take  grants  from  the  king  her  hus- 
band; she  nas  separate  courts  and  officers, 
including  an  attorney-general  and  a  soli- 
citor-general ;  she  may  sue  and  be  sued 
apart  from  her  husband,  have  separate 
goods,  and  dispose  of  them  by  will.  She 
pays  no  toll,  is  not  subject  to  amercement, 
has  a  share  in  fines  made  to  the  king  for 
certain  privileges,  which  last  is  <^led 
queen's  gold.  Ancientiy  manore  belong- 
ing to  the  crown  were  assi^ed  to  her  in 
dower,  but  now  the  provision  fbr  her 
is  made  by  a  parliamentary  grant  at  the 
time  of  marriage.  It  is  treason  to  com- 
pass or  ima^ne  the  death  of  the  king's 
wife.  To  violate  or  defile  her  person  is 
also  treason,  though  she  consent ;  and  if 
she  do  consent,  she  also  is  guilty  of  trea- 
son. It  has  been  the  usual  practice  to 
crown  the  queen  with  the  same  kind 
of  solemnities  as  are  used  at  the  corona- 
tion of  a  king.  In  the  case  of  Caroline, 
the  wife  of  George  IV.,  who  was  living 
at  the  time  apart  from  her  husband,  this 
was  not  done;  but  her  right  was  most 
ablv  argued  at  the  time  by  Mr.  Brougham 
beforo  ue  privy-council. 

If  a  queen  dowager  marry  a  commoner, 
she  does  not  lose  her  rank ;  but  no  one,  it 
is  said,  can  marry  a  queen  dowager  with- 
out special  licence  from  the  king. 

A  ^ueen  regnant,  or  princess  who  has 
inherited  the  kingly  power,  diffen  in  no 
respect  from  a  king.    [Kino.] 

QUEEN  CONSORT.    [Queen.] 

QUESTMEN.    [Chubchwardens.] 

QUIA  EMPTORES.  [Feudal  Sys- 
tem.] 

QUI  TAM  ACTIONS.  These  have 
sometimes  been  called  Popular  Actions. 
A  Popular  Action  is  defined  to  be  an 
action  founded  on  the  breach  of  a  penal 
statute,  which  ever^  man  may  sue  for 
himself  and  the  lang.  It  is  called  a 
Qui  tarn  action  from  the  words  used  in 
the  process ;  "  qui  tarn  pro  domino  rege 
2  a2  ' 
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•eqtutnr  quam  pro  le  ipso,"  "  who  tact  u 
well  for  oar  lord  the  king  m  for  hinuelC 
In  a  Qui  tern  acdoo  part  of  the  penalty 
ffoet  to  the  iner  or  informer,  and  part  to 
tne  king.  A  strange  inttaooe  occorred  In 
1844  of  the  legislature  interfering  to 
■top  oertaiD  Qui  tarn  actions  aoainit  gam- 
blen.  [Gamimo,  p.  68,  59.J  See  also 
Inforxeb. 

QUIT  RENT.    [Rbkt.J 

QUORUM.    [SBflBiONS.J 


R. 


RANGBR  {Raageator\  an  ancient  of- 
ficer in  the  king^s  ibrerts  and  parks,  ap- 
pointed hj  ^tent,  and  enjoying  certam 
fees,  perqoi&ites,  and  other  advantages. 
His  duty  wu  of  three  kinds :  I,  to  oiake 
dailjr  perambolatioiis,  to  see,  hear,  and 
inquire  oonoeming  any  wrong  doings  in 
tlie  limits  of  his  bailiwick ;  2,  to  recover 
any  of  the  beasti  which  hiMi  strayed  be- 
yond the  limits  of  the  forest  or  chase; 
and,  3,  to  present  all  transgressions  at  the 
next  forest  ooort 

RANSOM.    [Aim.] 

RAPE.    [Law,  CBiiaifAL.1 

RATE,  an  assessment  levied  upon  pro- 
perty. Rates  are  of  Tarioos  kinds,  and 
are  denominated  with  reference  to  the 
ob,^ct8  to  which  they  are  applied. 

The  nature  of  Church-rates  is  ex- 
plmned  under  Chubch-Ratbs  :  and  rates 
tor  the  relief  of  the  poor  under  Poon- 
IiAWS.  The  subject  of  County-rates  is 
explained  under  CouKTr-RATSfi.  There 
are  also  rates  levied  for  the  constmction 
and  repair  of  Sewers ;  and  for  other  pur- 
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REAL  ESTATE.  [Propertt.] 
REBELLION.  [Sovbrxiontt.I 
RECEIPT.  In  its  more  generaJ  and 
popular  sense  Receipt  means  a  written 
discharge  of  a  debtor  on  the  payment  of 
money  due.  When  given  for  sums 
greater  than  five  pounds,  it  must  be 
stamped.  The  amount  of  the  stamp  duty 
varies  with  the  sums  for  which  it  is  given 
from  3<i.  to  lOt. :  in  Ireland  the  lowest 
stamp  is  %d,  and  the  rates  are  otherwise 


diilerentlhmithoM  in  Great  Britain*  A 
receipt,  though  evidence  of  ^yment,  is 
not  absolute  prooC  and  this  evidence  may 
be  rebutted  by  showing  that  it  has  been 
given  under  mistake  or  obtained  by  fraud. 
The  object  of  requiring  a  stamped  receipt 
is  to  obtain  revenue,  and  no  other  It 
is  one  of  the  many  modes  of  taxation. 
In  1832  the  revenue  Ihim  receipt  stamps 
amounted  to  193,065{^  namely :  England 
154,466/.;  Scotland  16,344£;  Ireland 
S2,S54i.  The  amount  received  in  Eng- 
land on  each  kind  of  stamp  was  as  fol- 
lows:— 

At  Of.  S<£.  £19,940 

0  6  •  81,286 

1  0  •  42,995 

1  6  •  22,466 

2  6  •  16,790 

4  0  •  6,939 

5  0  •  5,408 
7     6             .            4,143 

10    0  •  4,495 

(Impey's  Si4mp  AH;  55  Geo.  III.  c 
184;  3  &  4  Wm.  I V.  C.  23.) 

RECEIVING  STOLEN  GOODS. 
[Law,  Criminal.] 
RECIPROCITY  ACT.  fSHiw.] 
RECOGNIZANCE  is  an  obligation  of 
record,  entered  into  before  some  court  of 
record,  or  magistrate  du)^  authorised,  by 
which  the  party  entering  uto  it  (the  oog- 
niaor),  whose  signature  is  not  necessary, 
acknowledges  (reoogniaes)  that  he  owes 
a  sum  of  money  to  the  king,  or  to  some 
private  individual,  who  is  called  the  cog- 
nixee.  This  sum  is  named  the  amount  of 
the  recognisance.  The  acknowledgment 
is  geoerally  followed  by  an  undertUung 
on  the  part  of  the  cogniaor  to  do  some  act, 
such  as  to  keep  the  peace,  to  pav  a  sum  of 
money,  to  attend  to  give  evidence,  and 
the  like.  On  the  performance  of  this  act. 
the  cognizor  is  dischamd  firom  his  re- 
cognisance. On  his  de&ult,  the  reoogni- 
aanoe  is  forfeited,  and  he  becomes  in- 
debted absolutely  to  the  amount  of  tht^ 
recognisance.  A  debt  on  recognisance 
takes  precedence  of  other  debts,  and  biud5 
the  lands  of  the  cogniaor  from  the  time  oi 
iu  enrolment  If  the  recognizance  is 
made  to  a  private  individual  in  the  nature 
of  a  statute  staple,  for  insdmce,  be  may 
on  its  forfeiture,  by  virtue  of  proeess 
directed  to  the  sherifl;  obtain  delivery  of 
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the  lands  and  foodB  of  the  oognizor  till 
the  debt  is  satisfied,  or  proceed  against 
the  oognizor  in  an  action  of  debt,  or  by 
scire  facias.  If  the  recognizance  is  made 
to  the  king,  it  was  ibrmerly,  in  all  cases 
of  forfeiture,  estreated  into  the  exchequer, 
and  afterwards  recovered  by  process  fh>m 
that  court  to  the  use  of  the  treasury. 
But  now,  in  the  cases  of  forfeited  recogni- 
zances taken  before  the  court  of  quarter- 
sessions,  or  justices  of  the  peace,  provision 
is  made  by  stats.  3  Geo.  IV.  c  46,  and  4 
Geo.  I V.  c  37,  for  their  enrolment  among 
the  sessions  records,  and  their  immediate 
reoovery  by  the  sheriff.  A  list  of  the 
amounts,  &c.  is  yearly  returned  by  the 
clerks  of  the  peace  and  town-clerks  for 
their  districts  respectively,  to  the  lords  of 
the  treasury.  A  power  of  appeal  by  the 
oognizor  against  the  forfeiture  is  given  to 
the  sessions,  and  the  sheriff  is  not  to  levy 
on  the  cognizor  till  the  appeal  has  been 
dedded.  Where  a  recognizance  has  been 
estreated  into  the  exchequer,  that  court 
may  discharge  or  compound  it  according 
to  the  justice  of  the  case.  (Comyns, 
Dig^  **  Recognizance ;"  Dalton ;  2  Black- 
stone,  Com. ;  Bum's  Justice,) 
RECORD,  COURTS  OF.  [Courts.] 
RECORDER  (Becordator),  a  judge, 
described  by  Cowel  as  '*he  whom  me 
mayor  or  other  magistrate  of  any  city  or 
town  corporate  having  jurisdiction,  or  a 
court  of  record,  within  tiieir  precincts  by 
the  king's  grant,  doth  associate  unto  him 
for  his  better  direction  in  matters  of  jus- 
tice and  proceedings  according  to  law." 
The  Norman  term,  recotdeur^  appears  to 
have  originally  been  applied  to  every 
person  who  was  present  at  a  judicial  pro- 
ceeding, and  to  whose  remembrance  or 
record  of  what  had  taken  place  the  law 
gave  credit  in  respect  of  his  personal  or 
official  weight  and  dignity.  Of  this  we 
perceive  a  trace  in  the  ordinary  writ  of 
Accedas  ad  Curiam,  by  which  the  sheriff 
is  commanded  to  ^o  to  some  inferior 
court  (which,  not  heme  the  king's  court, 
is  not  a  court  of  record),  taking  with  him 
four  kniffhts,  and  there  to  record  the 
plaint,  which  is  in  that  court;  the  re- 
membranoe  of  the  four  knightly  recor- 
deurs  of  what  they  saw  existing  in  the 
inferior  court,  in  obedience  to  the  king's 
writ,  being  treated  as  equivalent  to  their 


actual  presence  at  the  proceeding  to  be 
record^.  So  if  the  proceedings  are  in 
the  sheriff's  court,  he  is  ordered  by  the 
writ  of  Recordari  fiuias  loquelam  to 
cause  the  plaint  to  be  recorded  by  four 
knights.  And  by  a  record  of  the  eighth 
year  of  Kinff  John,  we  find  that  a  judg- 
ment of  batUe  in  the  court  of  the  Arch- 
bishop of  Canterbury  bmg  vouched  in 
the  lung's  courts,  four  knights  were  sent 
to  inspect  the  proceedings,  who  returned 
*•  quod  recordiUi  sunt"  (Placitontm  Alh 
breviatioy  54.)  The  practice  of  certifying 
and  recording  the  customs  of  London  fty 
the  mouth  ojr  the  recorder,  which  is  ante- 
cedent to  the  charters  granting  or  recog- 
nising the  practice,  appears  to  be  refer- 
rible  to  the  same  source.  Where  criminal 
or  civil  jurisdiction  was  exercised  by 
citizens  or  burgesses,  it  would  add  to  the 
importance  of  me  court  if  its  proceedings 
took  place  in  the  presence  of  an  officer  to 
whose  record  the  superior  courts  would 
give  credit,  either  in  respect  of  his  per^ 
sonal  rank,  as  a  peer  or  knight,  or  on 
account  of  his  connection  with  those 
courts,  as  a  seijeant  or  barrister^t-law. 

Since  1835  the  duties  of  recorders  in 
cities  and  boroughs  enumerated  in  the 
schedules  of  the  Municipal  Corporations 
Act  (5  &  6  Wm.  IV.  c  70)  have  been 
regulated  by  the  provisions  of  that  and  of 
subsequent  statutes. 

The  jurisdiction  of  the  recorder  in 
places  of  minor  importance  than  those 
mentioned  in  the  schedules,  is  taken 
away.  These  Acts  do  not  affect  the  dty 
of  London. 

The  recorder  of  London  is  a  judge  who 
has  criminal  and  civil  jurisdiction.  He 
is  also  the  adviser  and  the  advocate  of 
the  corporation.  In  respect  of  the  duties 
performed  by  the  recorder  in  the  assem- 
blies of  the  corporation,  in  the  courts 
of  mayor  and  aldermen,  of  common 
council,  and  of  common  hall,  his  office 
may  be  said  to  be  ministerial.  He  is  by 
charter  a  justice  of  the  peace  within  the 
city  of  London,  and  a  justice  of  oyer  and 
terminer,  and  a  justice  of  the  peace,  iu . 
the  borough  of  Southwark. 

The  business  of  the  mayor^s  court,  in 
which  the  recorder  ordinarily  pre«des 
alone,  comprehends  a  court  of  equity. 
In  the  mayor's  court  the  recorder  tries 
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civil  causes,  both  according  to  the  ordi- 
nary coarse  of  common  law  and  the  pe- 
culiar customs  of  the  city.  The  amount 
for  which  such  actions  may  be  brought 
is  unlimited.  Causes  depending  in  the 
superior  courts  at  Westminster  for  sums 
under  20/.,  writs  of  trial  are  occa- 
sionally ordered  to  be  executed  by  a  judge 
of  a  court  of  record  in  London  under 
statute  3  &  4  Wm.  IV.  c  42,  s.  17.  Such 
trials  sometimes  take  place  before  the 
recorder,  and  sometimes  before  the  judges 
of  the  sherifis'  court. 

AU  the  duties  of  a  justice  of  the  peace, 
including  those  of  chairman,  devoWe 
upon  the  recorder  at  the  quarter  and 
otber  sessions  held  at  Guildhall  for  the 
citjjT  of  London.  At  the  eight  sessions 
which  are  held  in  the  year  at  Justice-hall 
in  the  Old  Bailey  for  the  metropolitan 
district,  the  recorder  acts  as  one  of  the 
judges  under  her  majesty's -commission  of 
oyer  and  terminer,  and  general  gaol  de- 
livery. At  the  conclusion  of  each  session 
he  prepares  a  report  of  every  felon  capi- 
tally convicted  within  the  metropolitan 
district,  for  the  information  and  conside- 
ration of  the  queen  in  council,  and  he 
issues  his  warrant  for  the  reprieve  or  the 
execution  of  the  criminals  whose  cases 
have  been  reported. 

The  fixed  annual  salary  of  the  recorder 
is  1500/.  The  Common  Council  have 
added  1000/.  annually  to  the  salary*  of  the 
present  recorder,  and  to  that  of  his  im- 
mediate two  predecessors.  Besides  this, 
the  recorder  has  fees  on  all  cases  and 
briefs  which  come  to  him  from  the  corpo- 
ration. He  is  also  allowed  to  continue 
hisprivate  practice. 

Tne  recorder  is  elected  by  the  court  of 
aldermen,  most  conunonly  at  a  special 
court  held  for  the  purpose.  Any  alder- 
man nury  put  any  freeman  of  the  ci^  in 
nomination  as  a  candidate  for  the  office, 
but  an  actual  contest  seldom  takes  place. 
The  recorder  elect  is  admitted  and  sworn 
in  before  the  court  of  aldermen.  The 
appointment  is  during  good  behaviour. 
The  recorder  has  always  been  a  seijeant- 
at-law  or  a  barrister. 

The  recorder  of  London  deriving  his 
authority  from  charters,  and  LOt  being 
appointed  by  commission  (except  tem- 
porarily as  included  with  other  judges  in 


the  commission  of  oyer  and  terminer,  &c»« 
at  the  Old  Bailey),  he  is  not,  like  the 
judges  of  the  superior  courts,  liable  to 
dismissal  by  the  crown  upon  an  address 
by  both  Houses  of  Parliament  But  all 
recorders  may  be  removed  for  incapacity 
or  misconduct  by  a  proceeding  at  common 
law. 

Deputy  recorders  have  in  some  in- 
stances, but  not  very  lately,  been  ap- 
pointed by  the  court  of  aldermen  on  the 
nomination  of  the  recorder.  {Report  on 
MunicijHil  Corporations.) 

In  cities  and  boroughs  within  the  Mu- 
nicipal Corporations  Act,  the  recorder 
(who  must  be  a  barrister  of  not  less  than 
five  years'  standing)  is  a  judge  appointed 
under  the  sign  manual  by  the  crown  du- 
ring ^ood  behaviour:  he  has  criminal 
and  civil  jurisdiction  within  the  city  or 
borough,  with  precedence  next  to  the 
mayor. 

Criminal  jurisdicdon  is  given  to  re- 
corders by  the  Municipal  Corporations 
Act,  expudned  by  subsequent  statute. 
The  105th  section  of  that  Act  provides 
that  the  recorder  shall  hold  once  m  every 
quarter  of  a  year,  or  at  such  other  and 
more  frequent  times  as  he  shall  in  his 
discretion  think  fit,  or  as  the  crown  shall 
think  fit  to  direct,  a  court  of  quarler-aes- 
sion  of  the  peace,  at  which  thie  reoord«> 
shall  sit  as  the  sole  judge,  and  such  court 
shall  be  a  court  of  record,  and  shall  have 
cognizance  of  all  crimes,  ofienoes,  and 
matters  whatever  cognizable  by  any  court 
of  quarter-session  of  the  peace  for  coun- 
ties in  England,  provided  nevertheless 
that  no  recorder  diall  have  power  to  make 
or  levy  any  rate  in  the  nature  of  a  county- 
rate,  or  to  grant  licence  to  keep  an  ale- 
house or  Tictualling-house,  to  sell  excise- 
able  liquors,  or  to  exercise  any  of  the 
powers  by  that  Act  specially  vested  in  the 
town-council. 

The  jurisdiction  of  the  county  sesnons 
extends,  under  34  Edw.  III.  c  1,  to  the 
trying  and  determining  of  all  felonies 
and  misdemeanors.  The  commission  un- 
der which  county  justices  are  appointed, 
however,  directs  tliat  if  any  case  of  diffi- 
culty arise,  they  shall  not  proceed  to  judg- 
ment but  in  tiie  presence  of  one  of  the 
justices  of  the  courts  of  King's  Bench  or 
Common  Pleas,  or  of  one  of  the  justices 
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menu  cannot  be  conyeniently  removed, 
or  may  be  wanted  in  seyeral  places  at  the 
same  time,  the  oourts  of  law  receive  in 
evidence  examined  copies  of  the  contents 
of  public  documents  so  preserved,  as  well 
as  of  real  records.  [Courts  ;  I^oorder.] 

We  maj  consider  that  as  a  record 
which  is  thus  received  in  the  conrts  of 
justice.  The  Act,  for  instance,  which 
abolished  Henry  VIIL's  court  of  aug- 
mentation (of  the  revenues  obtained  fh>m 
the  suppression  of  the  religious  houses), 
declared  that  its  records,  rolls,  books, 
papers,  and  documents,  should  thence- 
forth be  held  to  be  records  of  the  court 
of  exchequer;  and  accordingly  we  have 
seen  many  a  document,  originally  a 
mere  private  memorandum,  elevated  to 
the  dignity  of  a  public  record,  on  the 
sole  ground  of  its  official  custody,  and 
received  in  evidence  as  a  record  of  the 
Augmentation-office.  On  the  other  hand, 
numbers  of  documents  which  were 
originally  compiled  as  public  records, 
having  strayed  from  their  legal  re- 
pository to  the  British  Museum,  have 
thereby  lost  their  <^aracter  of  authen- 
ticity. {Proceedings  of  the  Privif 
Council,  vol.  v.  p.  4,  edited  by  Sir 
Harris  Nicolas.) 

''Our  stores  of  public  records,"  says 
Bishop  Nicolson,  **  are  justly  reckoned 
to  excel  in  age,  beauty,  correctness,  and 
authority,  whatever  the  choicest  archives 
abroad  can  boast  of  the  like  sort"  (Pre- 
ftce  to  the  English  Historical  Library. ^ 
Indeed,  this  country  is  rich  beyond  all 
others  of  modem  Europe  in  the  posses- 
sion of  ancient  written  memorials  of  all 
branches  of  its  government,  constim- 
tional,  judidal,  paniamentary,  and  fiscal, 
memorials  authenticated  by  all  the  solemn 
sanctions  of  authority,  telling  truly, 
though  incidentally,  the  history  of  our 
progress  as  a  people,  and  handed  down 
m  unbroken  series  through  the  period  of 
nearly  seven  centuries.  The  amount  of 
public  care  given  to  this  subject  during 
the  last  forhr  years,  is  shown  b^  the  ap- 
pointment of  successive  commissions  and 
parliamentary  committees  of  inquiry,  by 
a  cost  in  one  shape  or  another  amount- 
ing to  little  less  than  a  million  of  pounds 
sterling,  and  hy  the  passing  of  an  Act  of 
Parliament  designed  to  eSSd  a  thorough 


of  assize ;  and  conrts  of  quarter-eesdon 
in  counties  have  latterly  treated  every 
case  in  which  judgment  of  death  woold 
be  pronounced  upon  conviction,  as  a  case 
of  difficulty,  and  have  left  such  cases  to 
be  tried  at  the  assizes;  and  though  no 
such  direction  is  contained  in  the  grant 
of  the  office  of  recorder  or  in  the  Munici- 
pal Corporations  Act,  it  has  been  the 
invariable  practice  of  recorders  appointed 
under  the  Act  to  refhun  from  the  exercise 
of  jurisdiction  in  such  cases. 

The  civil  jurisdiction  given  to  re- 
corders by  5  &  6  Wm.  IV.  c  76,  §  118, 
is  to  try  actions  of  assumpsit,  covenant, 
or  debt,  whether  by  speciality  or  by 
simple  contract,  and  all  actions  of  tres- 
pass or  trover  for  taking  goods  or  chat- 
tels, provided  the  som  or  damages 
sought  to  be  recovered  do  not  exoMd 
20^  and  ail  actions  of  ejectment  between 
landlord  and  tenant  wherein  the  annual 
rent  of  the  premises  does  not  exceed  20/., 
and  upon  which  no  fine  has  been  re- 
served, with  an  exception  of  actions  in 
which  title  to  land,  or  to  any  tithe,  toll, 
market,  fair,  or  other  fhmchise  is  in 
question  in  courts,  which  before  the  pass- 
ing of  the  Act  had  not  authority  to  try 
aetions  in  which  such  tities  were  m  ques- 
tion. This  enactment  does  not  take 
away  the  more  extended  civil  jurisdic- 
tion which  previously  existed  in  particu- 
lar cities  and  boroughs  by  prescription 
or  by  charter. 

The  practice,  or  mode  of  proceeding, 
and  also  the  course  of  pleadinff,  in  courts 
of  civil  jurisdiction  in  cities  and  borou^is, 
are  governed  by  rules  made  by  the,  re- 
corder and  allowed  by  three  judges  of 
the  smperior  courts. 

RECORDS,  PUBLIC  Records,  in 
the  legal  sense  of  the  term,  are  contem- 
poraneoos  statements  of  the  proceedings 
in  those  courts  of  law  which  are  courts 
of  record,  written  upon  rolls  of  parch- 
ment (Britton,  c  27.)  Matters  en- 
rolled among  the  proceedings  of  a 
ooort,  but  not  connected  with  uiose  pro- 
ceedings, as  deeds  enrolled,  &c.,  are  jiot 
reoords,  though  they  are  sometimes  in  a 
loose  sense  said  to  tie  **  things  recorded." 
In  a  popolar  sense  the  term  is  applied  to 
all  pfttblsc  documents  preserved  m  a  re- 
cognised r^ository ;  tm  aasnchdocu- 
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change  in  the  lysteai  of  keeping  and 
Uiing  the  public  records. 

Tne  greater  put  of  records  tie  kept 
•i  rolls  written  on  skins  of  parchment 
and  Telloni,  avenging  fWmi  nine  to 
fourteen  inches  wicfe,*  and  about  three 
feet  in  length.  Two  modes  of  fastening 
the  skins  or  membranes  were  emploje£ 
that  of  attaching  all  the  tops  of  the  mem- 
branes together  bookwise,  u  is  employed 
in  the  exchequer  and  courti  of  common 
law,  whilst  that  of  tewinff  each  mem- 
brane oousecudTeW  was  adopted  in  the 
ohanceiy  and  wararobe. 

The  material  on  which  the  reeord  is 
written  is  generally  parchment,  which, 
until  die  reign  of  Eluabeth,  is  extremely 
clear  and  well  prepared.  From  that 
period  until  the  prnent,  the  parchment 
gradually  deteriorates,  and  the  worst 
specimens  are  fttmished  in  the  reigns  of 
George  IV.  and  William  IV.  The  eai^ 
lieit  record  written  on  paper,  known  to 
the  writer,  is  of  the  time  of  Edward  II. 

The  handwriting  of  the  courts,  com- 
monly called  court-hand,  which  had 
reached  its  perfection  about  the  rei^  of 
our  second  Edward,  differs  materially 
from  that  employed  in  chartnlaries  and 
monastic  writinss.  As  printing  ex- 
tended, it  relaxed  into  all  the  oi^nsites 
of  unilbrmitT,  clearness,  legibility,  and 
beauty  which  it  once  posiesMd.  The 
ink  too  lost  its  ancient  indelibility;  and, 
like  the  parchment,  both  handwriting 
and  ink  are  the  lowest  in  character  in 
the  latest  times :  with  equal  care,  Tenen- 
ble  Domesday  will  ontliTe  its  degenerate 
descendants. 

All  the  great  series  of  our  records,  ex- 
cept those  of  ^liament,  are  written  in 
lAtin,  the  spelling  of  which  is  much  ab- 
breriated,  and  in  contractions,  there  can 
be  little  doubt,  derived  from  latin 
manuscripts. 

During  the  Commonwealth,  English 
was  substituted  ;  but  soon  after 
the  Bestoratioo,  Latin  was  restored, 
and  the  records  of  the  courts  continued 
to  be  kept  in  Latin  nnti]  abolished  by 
Act  of  Parltsment  in  the  reign  of  George 
II.      In  certain   branches  of  the  E^- 


*  Tha  rolla  of  the  GrMt  Wardrobe  exeeed 
eighteen  iadM  ia  width. 


che<^ner,  Latin  eootinned  in  use  nntil  the 
abolition  of  the  olBoes  in  fenr  recent 
times.  Many  of  our  statutes  nom  Ed- 
ward L  to  Henry  V.,  and  the  priiici|ial 
part  of  the  rolls  of  parliament,  are  writ- 
ten in  Norman  French.  Petitions  to 
narliament  continued  to  be  presented  in 
Norman  French  until  the  reign  of 
Richard  11^  whose  renunciation  of  the 
crown  is  said  to  hare  been  read  before 
the  estates  of  the  realm  at  Westminster 
first  in  Latin  and  then  in  English. 
After  this  period  we  find  Knylish,  which 
had  doubtlew  always  remained  in  use 
among  the  lower  clssseti  often  used  in 
transactions  between  the  people  and  go> 


At  the  present  time,  besides  the  officts 
tar  modem  records  attached  to  each 
court,  we  may  enumerate  the  following 
repositories,  with  their  different  locali- 
ties, as  containing  the  public  records : — 

The  Tower,  in  Thames-street;  Chap- 
ter-House, Westminster  Abbey;  Rolls 
ChapeU  Chanceiy-lane ;  Rolls  House, 
Chancery-lane;  Duchy  of  Lancaster, 
Lancaster-place,  Strand;  Duchy  of 
Cornwall,  Somenet  House;  Common 
Pleas,  Carlton  Ride  and  Whitehall- 
^rd ;  Queen's  Rcanembrancer^s  Records, 
m  Carlton  Ride  and  tower  of  Westmin- 
ster Hall ;  Augmentation-Ofiice,  Palace- 
yard,  Westminster ;  Pipe-Office,  Somer- 
set House;  Lord-Treaiurer's  Remem- 
brancer, Somerset  House;  Land  Re- 
venue, Carlton  Ride;  Pell-Ofiioe,  1, 
Whitehall-yard;  Exchequer  of  Pleas,  3, 
WhitehaU-yard;  First-Fruits  Office, 
Temple. 

The  flillest  examination  into  the  state 
of  the  public  records  whkh  has  been 
made  in  recent  times  was  effected  by  a 
Committee  of  the  House  of  Comm<m8, 
in  1800,  conducted  by  Lord  Col^ester, 
then  Mr.  Abbot,  and  the  report  of  that 
Committee  presents  the  most  comprehen- 
sive  account  whidi  has  Tet  appeared  of 
our  public  records,  to  which  a  pmod  of 
forty  yean  has  added  Tcry  little.  This 
Report  originated  a  oommissioii  lor  car- 
rying on  the  work  which  its  aatihors  had 
b^nn.  The  Record  Commission  was 
renewed  six  sereral  times  between  the 
yean  1800  and  1831,  and  altogether  sus- 
pended at  the  accession  of  the  present 
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qaeen.  All  the  several  record  commis- 
sions during  thirty  years  recited,  one 
after  another,  that  **the  public  records 
of  the  kingdom  were  in  many  olBces  un- 
arranged,  imdescribed,  and  unascer- 
tained;" that  they  were  exposed  **  to  era- 
sure, alteration,  and  embezzlement,"  and 
"  were  lodged  in  buildings  incommodious 
and  insecure."  The  commissioners  were 
directed  to  cause  the  records  to  be  "me- 
thodised, regulated,  and  digested,'*  bound 
and  secured;  to  cause  '* calendars  and 
indexes"  to  be  made  and  **  original 
papers  "  to  be  printed.  The  present  state 
of  the  Record  Offices  affords  abundant 
evidence,  diat  the  record  commissioners 
interpreted  their  directions  in  an  inverse 
order ;  they  expended  the  ftmds  intrusted 
to  them  rather  m  printing  records  than  in 
arranging  or  calendaring  them.  Audit 
is  an  undoubted  fact  that  not  withstand- 
ing these  commissions,  records  were 
'^  embezzled  "—and  are  still  lodged  in 
most  "insecure"  buildings.  A  Aill  in- 
vestigation into  the  proceedings  of  the 
recora  commission  was  made  by  a  Com- 
mittee of  the  House  of  Commons  in  1835, 
and  the  Report  of  the  Committee  was 
printed.  During  the  last  half-oentury 
there  has  been  no  niggard  expenditure 
in  respect  of  the  public  records.  It  is  not 
easy  to  ascertain  its  total  amount  or  the 

{precise  appropriation  of  it ;  but  the  fol- 
owing  may  be  received  u  an  approxi- 
mation to  correctness : — 
Parliamentary  Papen  show 
that  grants  were  made  on 
behalf  of  the  Record  Com- 
mission between  1800  and 
1831,  to  the  amount  of  .    £362,400 
Between  1831  and  1839  in- 
clusive .         •         .        125,700 
Salaries,  &&,  foot  the  custody 

of  Records    •         .         •        120,000 
Fees,  estimated  on  an  average 
of  the  years  1829, 1830,  and 
1831,  at  least         .        •        120,000 
Removals  of  Records,  esd- 
matedat       •        •        •  30,000 


758,100 
Irish    Record    CommissioD, 
estimated  at.        .        •        120,000 

£878,100 


Of  the  grants  made  to  the  record  com- 
mission, by  fkr  the  greater  part  was  spent 
in  printing  and  the  expenses  connected 
therewith. 

An  Act  was  passed  (1  &  2  Vict  c.  49) 
calculated  to  remedy  effectually  what 
preceding  efforts  had  in  vain  attempted, 
by  constituting  a  special  agency  for  the 
custody  of  the  records;  to  the  want  of 
which  and  a  sufficient  responsibility,  all 
the  defects  of  the  old  system  are  attribu- 
table. By  this  Act  the  Master  of  the 
Rolls  is  made  the  guardian  of  the  public 
records,  and  he  has  powers  to  appoint  a 
deputy,  and,  in  conjunction  with  the 
treasury,  to  do  all  that  may  be  necessary 
in  the  execution  of  this  service.  The  Act 
contemplates  the  consolidation  of  all  the 
records,  from  their  several  unfit  reposi- 
tories, into  one  appropriate  receptacle; 
their  proper  arrangement  and  repair ;  the 
preparation  of  calendars  and  indexes, 
which  are  more  or  less  wanting  to  every 
class  of  records ;  and  giving  to  the  public 
more  easy  access  to  mem.  Lord  Lang- 
dale,  the  present  Master  of  tiie  Bolls,  to 
whose  influence  the  change  of  svstem  is 
greatly  due,  has  already  brought  the  above 
Act  into  u  fUll  operation  as  circumstances 
have  allowed.  The  old  custodydiip  of 
most  of  the  offices  has  been  superseded, 
and  the  offices  are  constituted  branches  of 
one  central  depository,  the  Public  Record 
Office,  which,  until  a  proper  building  is 
ready,  is  at  the  Rolls  House  in  Chancery 
Lane.  The  arrangement  and  repair,  as 
well  as  the  making  of  inventories  of 
records,  have  been  generally  begun  in 
most  of  the  offices. 

Preparations  are  also  making  for  a  uni- 
form system  of  calendarins;,  a  gigantic 
work  which  a  century  wiU  hardly  see 
completed.  To  select  what  is  useAil 
from  the  judgments  of  a  single  court,  the 
Common  Pleas  for  instance,  at  least  1200 
miles  of  parchment  nine  inches  wide  must 
be  patiently  read  through ;  and  yet  with- 
out the  performance  of  this  labour  these 
records  can  scarcely  be  consulted. 

The  prindpal  changes  which  have  been 
made  for  the  better  accommodation  of 
the  public  may  be  seen  in  the  following 
table:— 


BECEUITING. 


[618] 


BECRUITING. 


Sf9i€m  brfort  My,  1840. 


Ofioe. 


Tower 
BdU  Chapel 

Chftpler  Honae 
CarltoD  Ride 
(ComnMNi  Pleat) 

a,  Whitehall  Yard, 
Comjiion  Pleaa  , 

Ezch.  of  Pleas 

King's  Bench  (BoUs 
Uoose)    . 


Hours  of 


lOtiUS 
10taU3 

lOtUll 
10  till  4 
In  term- 
txsMooly 

No  attend- 
ance 
No  attend- 


No 


Charges  for 


Search. 


10a. 
Is.  a  year] 


8s.  4d. 
3d.  a 
8s.6d.in 
Index 


3d.  a  term 


8s.6d.  in 
Index 


of 
Beeord. 


6s.  8d. 
as.  6d.  \ 
ea.BoUf 


Cop 
Record. 


PfSieat 


Is.  per  folio 


'A-i4\ 


''■"•'}l7l?li 


Is.perfoliil'-.J'I^.^ 
6d.  per  folio  ^  *^  ^  t>  |  . 


The  hcst  work  of  genersl  reference  as 
to  the  snbiects  to  which  the  pablie  records 
relate  is  the  <  Report  of  the  Select  Com- 
mittee in  1800.' 

RECRUITING  U  the  act  of  raising 
men  for  the  military  or  naval  serrioe. 
As  to  the  military  senrioe,  recmiting  Is 
done  by  ofBceni  appointed  for  the  pnr- 
pose,  who  engage  men  by  bounties  to 
enter  u  private  soldiers  into  particular 
regiments.  The  oAcers,  commtsrioned 
and  non-commissioned,  while  so  em- 
ployed, are  said  to  be  on  the  recruiting 
serrioe;  but  the  actual  engaging  of  men 
aa  recruite  is  called  enlistment  The 
laws  relating  to  this  subject  have  been 
already  noticed.    [Enustmkmt.] 

Formerly  private  penons  were  al- 
lowed to  enlist  men  for  the  army  in  any 
way  that  they  might  think  best;  but 
now,  by  a  claiue  in  the  Mutiny  Act,  any 
person  advertising  or  opening  an  office 
for  recruits  without  authority  m  writing 
Ihmi  the  adjutant-general  or  the  direo- 
tOTB  of  the  East-India  Company  Is  liable 
to  the  penalty  of  twenty  pounds. 

In  order  to  produce  uniformity  in  the 
system  of  recruiting,  and  to  ensure  the 
""oloyment  of  legal  means  only  in  ob- 


taining men,  the  supreme  control  of  this 
brsnch  of  the  militsiy  serrioe  was  vested 
in  the  adjutant-general  of  the  army,  and 
both    Great   Britain  and   Ireland  were 
divided  into  several  recruiting  districts 
To  each  of  these  were  appmnted  an  in- 
specting field-officer ;  an  adjutsot,  whose 
duty  it   b   to   ascertain,  in  respect  of 
statare  and  bodily  strength,  die  fitness  of 
any  recruit  for  thie  serrice ;  a  paymaster; 
and  a  surgeon,  the  latter  of  whom  is  to  re- 
port concerning  the  health  of  the  recruit 
Under  the  inspecting  field-oflioer  there 
are  several  regimental  officers  who  are 
stationed  in  the  principal  towns  of  the 
dllierent  recruiting  districte  in  order  to 
superintend   the    non-commissioDed  of- 
ficers appmnted  to  receive  the  applica- 
tions of  the  penons  who  may  be  deoroos 
of  entering  tlie  senrice. 

In  order  to  procure  recruila,  a  aeijeant 
or  other  non-eommiasiooed  officer  mixes, 
in  country  places,  with  the  peaaantry  at 
tiieir  times  of  recreation ;  and,  in  towns, 
with  artisans  who  hsppoi  to  be  unem- 
ployed, or  who  are  dissatisfifd  with  their 
condition ;  and,  by  address  in  represent- 
ing  whatever  may  seem  sgreeahle  in  the 
lifo  of  a  soldier,  or  by  the  aUnrement  of 
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a  boQnty,  occaaonall]|r  induoes  such  per- 
flODS  to  enter  the  service. 

The  reports  concemiog  the  fitness  of 
a  recruit  for  military  service  are  finally 
submitted  for  approval  to  the  inspectmg 
field-officer  of  the  district,  except  when 
the  distance  of  the  head-quarters  from 
the  place  where  the  recruit  is  enlisted  is 
such  that  it  would  be  more  convenient  to 
send  the  latter  to  the  depot  of  the  regi- 
ment to  which  he  is  to  belong :  in  that 
case  the  officer  commanding  at  the 
depot  is  espedally  authorised  to  sanction 
them. 

Officers  employed  on  the  recruiting 
service  are  not  allowed  to  interfere  wi£ 
one  another  in  the  performance  of  their 
duties ;  particularly,  no  one  is  permitted 
to  use  any  means  in  order  to  obtain  for 
his  own  party  a  man  who  has  already 
taken  steps  by  which  he  may  become  en- 
gaged to  another. 

RECTOR,  RECTORY.  [Bbnbficb, 
P.341J 

RECUSANTS  are  persons  who  reftise 
or  neglect  to  attend  divine  service  on 
Sundays  and  holidays,  according  to  the 
f:>rm8  of  the  Established  church. 

There  were  four  classes  of  ofBenders 
imder  the  statutes  asainst  recusancy: — 
those  who  absented  tnemselves  fh>m  the 
public  service  of  the  church  from  indif- 
ference, irreligion,  or  dissent,  were  termed 
*'  recusants "  simply—after  conviction 
they  were  styled  ''recusants  convict;" 
those  absentees  who  professed  the  Roman 
Catholic  religion  were  called  **  Popish 
recusants ;"  and  those  who  had  been  con- 
victed in  a  court  of  law  of  being  Popidi 
recusants  were  called  **  Popidi  recusants 
convict" 

Popish  recusants,  in  addition  to  the 
genenl  penalties  enacted  against  recu- 
sants, were  disabled  from  taking  lands, 
either  by  descent  or  by  purchase,  after 
eighteen  years  of  age,  until  they  re- 
nounced their  errors.  They  were  bound 
at  the  age  of  twenty-one  to  register  the 
estates  which  they  had  already  acquired, 
and  were  bound  also  to  register  all  future 
conveyances  and  wills  relating  to  them. 
They  were  and  are  incapable  of  present- 
ing to  any  advowson,  and  of  making  a 
grant  of  the  right  of  presenting  at  any 
aycnduice  of  the  ben^oe.    They  could  j 


not  keep  or  teach  any  school,  on  pain  of 
perpetual  imprisonment.  For  the  offence 
of  saying  mass,  the  Popish  recusant  fbr- 
feited  200  marks,  or  133/.  6«.  Sd,  For 
the  ofienoe  of  wilfully  hearing  mass,  he 
forfeited  100  marks  (662.  ld«.  Ad,),  and 
was  in  each  case  subjected  to  a  year's  im- 
prisonment 

Popish  recusants  convict  incurred  ad- 
ditional disabilities,  penalties,  and  for- 
feitures. They  were  considered  as  pei^ 
sons  excommunicated :  they  could  not 
hold  any  public  office  or  employment; 
the^  were  not  allowed  to  keep  arms  in 
their  houses ;  they  were  prohibited  from 
coming  within  ten  miles  of  London,  un- 
der the  penalty  of  100/.;  they  could 
bring  no  action  at  law  or  suit  in  equity ; 
they  were  not  permitted  to  come  to  court, 
under  jpain  of  100/.,  or  to  travel  above 
five  miles  fh>m  home  except  by  licence, 
upon  pain  of  forfeiting  all  their  goods. 
Severe  penalties  were  imposed  in  respect 
of  the  marria^  or  burial  of  the  Popish 
recusant  convict,  or  the  baptism  of  his 
child,  if  the  ceremony  was  |»erformed  by 
any  other  than  by  a  minister  of  the 
Church  of  England.  Such  a  recusant,  if 
a  married  woman,  forfeited  two-thirds  of 
her  dower  or  jointure,  was  disabled  from 
being  executrix  or  administratrix  of  her 
husbuid,  and  from  havine  any  part  of 
his  goods,  and  she  might  be  kept  in  prison, 
unless  her  husband  redeemed  her  at  the 
rate  of  10/.  per  month,  or  by  the  profits 
of  the  third  part  of  all  his  lands.  The 
present  state  of  the  law  as  to  recusants  is 
given  under  Law,  Cbiminal,  p.  217. 

REDEMPTION,      EQUITY      OF. 

[MORTGAOE.] 

REEVE.    [Shkripf.1 

REFORMATION,  HOUSES  OF. 
[Transportation.] 

REGA'LIA,  the'  ensigns  of  royalty. 
This  term  is  more  especially  used  for  the 
several  parts  of  the  apparatus  of  a  corona- 
tion. In  England,  the  regalia  properly 
so  called  are  me  crown,  the  sceptre  royu, 
the  virge,  or  rod  with  the  dove,  St  Ed- 
ward's staff,  the  orb  or  mound,  tiie  sword 
of  mercy,  oUled  Curtana,  the  two  swoids 
of  spiritual  and  temporal  justice,  the  ring 
of  alliance  with  the  kingdom,  the  armillia 
or  bracelets,  the  spurs  of  chivalry,  and 
sundry  royal  vestments.      The  regalia 
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iiere  enumerated,  all  bat  the  ▼estments, 
are  preserved  in  the  Jewel-Office  in  the 
Tower  of  London.  Before  the  Reforma- 
tion in  the  time  of  Henry  VIII.  they 
were  constantly  kept  by  the  religions  of 
the  abbey  of  Westminster ;  and  are  still 
presented  before  the  king  on  the  morning 
of  the  coronation  by  the  dean  and  pre- 
bendaries of  that  chnrcfa. 

REGENT,  REGENCY.  These 
words,  like  rex,  contain  the  same  ele- 
ment as  rego,  **  to  rule,"  regeiu,  *'  ruling  f* 
and  denote  the  person  who  exercises  the 
power  of  a  king  without  being  king,  and 
the  office  of  such  a  person,  or  the  period 
of  time  during  which  he  possesses  the 
power.  Wherever  there  has  been  an 
hereditary  kingly  office,  it  has  been 
found  necessary  sometimes  to  appoint 
a  regent  The  cases  are  chiefly  those 
of  (1)  the  crown  devolving  on  a  minor 
too  young  to  execute  any  of  the  duties 
belonging  to  it ;  (2)  mental  incapacity  of 
the  person  in  whom  the  kingly  office  is 
vested;  (3)  temporary  illness,  where 
there  is  a  prospect  of  the  lonj^  contbn- 
anoe  of  the  disease,  and  of  mcapacity 
in  consequence;  (4)  absence  from  the 
realm.  But  in  tht  first  case  the  regent 
has  usually  been  called  in  Eosland  by 
the  name  of  Protector:  the  uitest  in- 
stance was  the  minority  of  Eklward 
VI.,  when  his  unde,  the  Duke  of  Somer- 
set, was  the  Protector. 

In  the  earlier  periods  of  English  his- 
tory we  luive  several  instances  of  pro- 
tectors during  minorites,  and  some  of 
regencies  dunng  the  temporary  absence 
of  die  king.  The  occasional  absences  of 
George  I.  and  George  II.  on  visits  to 
their  olntinental  dominions  rendered  the 
^pointment  of  regents  a  matter  of  con- 
venience, if  not  of  necessity.  Some- 
times the  power  was  put,  so  to  speak,  in 
eommission,  being  held  by  several  per- 
sons jointly ;  but  Queen  Caroline  some- 
times discharged  the  functions  of  regent 
during  the  absence  of  George  II. 
[Lords  Justices.] 

This  part  of  the  English  constitution 
was,  however,  so  imperfectly  defined,  that 
when  George  III.  was  incapacitated  for 
discharging  the  functions  of  royalty  by 
becoming  insane,  a  question  arose,  on 
whidi  the  chief  constitutional  and  politi- 


cal  authorities  of  the  time  were  divided 
in  their  judgment  The  questicm  was 
this — ^whether  the  heir  apparent,  beins 
of  full  age,  and  the  king's  eldest  son,  did 
not  become  of  right  regent  The  Whig 
party  of  the  time,  led  by  Mr.  Fox,  con- 
teuiied  that  he  did.  On  the  other  side, 
it  was  maintained  that  it  lay  with  par- 
liament to  nominate  the  person  who 
should  be  re^nt  No  regent  was  at 
that  time  appointed,  because  the  king  re* 
covered.  When  the  king  was  a  second 
time  incapacitated,  all  parties  agreed  in 
conferring  the.titie  and  office  of  regent  on 
the  Prince  of  Wales,  then  h^  apparent. 
But  it  was  done  by  parliament,  who  lud 
certain  restrictions  upon  him  during  the 
first  year;  but  in  the  event  (which  event 
did  happen)  of  the  continued  incapacinr 
of  the  king,  he  was  to  enter  into  the  fuU 
possession  of  all  the  powers  of  king,  as 
if  the  king  were  dead ;  using,  however, 
only  the  name  of  resent,  not  king. 

The  time  when  the  Prince  of  Wales 
held  the  office  of  re^t  is  the  period  of 
English  historv  which  will  be  meant 
hereafter  by  the  expresuon  *'  the  re- 
gency," just  as  **  the  regency  "  in  refer- 
ence to  French  history  denotes  the  time 
of  the  minority  of  Louis  the  Fifteenth, 
when  the  Duke  of  Orleans  was  regent 
(t  was  during  the  English  regency  tiiat 
the  power  of  Napoleon  was  broken,  and 
peace  was  restored  to  Europe. 

REGIMENT,  a  body  of  troops, 
whether  infimtry  or  cavalry,  forming 
the  second  subdivision  of  an  army.  The 
union  of  two  or  more  regiments  or  bat- 
talions constitutes  a  brigade,  and  two  or 
more  brigades  make  up  a  ^prand  diviaon, 
or  corps  d'arm^.  A  regiment  is  com- 
manded by  a  colonel,  a  lieatenant^ 
colonel,  and  a  n^jor,  whose  several 
ranks  are  graduated  so  as  to  oomespood 
to  those  of  the  general  officers  who  com- 
mand the  army  or  division ;  and  when  a 
regiment  is  divided  into  two  or  more 
battalions,  each  of  these  has,  at  least 
when  complete,  its  own  lieutenant- 
colonel  and  major. 

REGISTER,  REGISTRATION,  RE- 
GISTRY. The  mere  posseaiion  of  land 
is  not  sufficient  evidence  of  the  title 
to  it,  except  in  those  cases  where  it  can 
be  shown  uat  it  has  been  held  by  a  party 
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who  sells  adversely  fbr  such  a  period  as  to 
preclude  under  the  operation  of  the  Sta- 
tute of  Limitations  all  claims  from  anv 
other  party.  In  tracing  the  title  to  land, 
a  purchaser  or  mortgagee  requires  to 
have  the  ri^ht  established  by  the  produc- 
tion of  the  instruments  under  which  the 
title  to  it  is  derived ;  and  the  usual  period 
during  which  such  title  is  required  to  be 
shown  is  the  last  sixty  years.  Now  ex- 
cept in  what  are  termed  register  counties, 
a  purchaser  or  mortgagee  has  no  means 
of  ascertaining  that  some  of  the  deeds 
purporting  to  show  the  titie  may  not  be 
purposely  or  accidentally  withheld:  for 
instance,  A.  B.  may  have  acquired  a  title 
under  a  deed  of  conveyance,  or  under  a 
will,  but  mav  have  mortgajged  or  others 
wise  charged  the  estate,  with  an  agree- 
ment that  he  should  remain  in  possession 
till  default  of  payment,  and  may  conceal 
the  instrument  which  effects  this  charge ; 
and  the  purchaser,  notwithstanding  he 
had  no  notice  of  such  charge,  may  after 
payment  of  the  purchase-money  lose  his 
estate  by  reason  of  a  charge  prior  to 
his  right  in  point  of  time.  And  he  has 
no  absolute  means  of  guarding  himself 
against  this  risk.  If,  however,  there  were 
a  law  which  compelled  the  registry  of  all 
instruments  relating  to  the  title  in  lands, 
and  protected  purclutsers  from  the  opera- 
tion of  all  such  as  were  not  registered, 
this  evil  would  be  removed;  and  with 
due  care  in  searching  such  registry  a 

Surcbaser  would  be  certain  that  he  was 
uly  protected  against  all  adverse  claims, 
and  that  his  title  was  secure. 

The  Real  Property  Commissioners 
have  devoted  their  Second  Report  to  the 
subject  of  a  general  register  of  deeds, 
and  they  unanimously  recommend  the 
establishment  of  a  General  Public  Re- 
gister for  England  and  Wales  of  all 
deeds  or  instruments  affecting  land,  in 
order  to  secure  titles  against  the  loss  or 
destruction,  or  the  fraudulent  suppression 
or  accidental  non-production  of  instru- 
ments ;  to  simplify  tiUes  by  rendering  in 
most  cases  needless  the  asagnment  of 
out-8tan<^g  terms ;  to  protect  them  from 
the  consequences  of  constructive  notice; 
and  to  render  conveyances  shorter  and 
more  simple. 
To  a  certain    extent   such   registers 


have  been  already  established  in  Ens- 
land.  By  the  27  Henry  VIII.  c  16,  it  is 
enacted  that  aU  bargains  and  rales  of 
land  shall  be  enrolled.  The  2  &  3 
Anne,  c.  4  (amended  by  5  Anne,  c.  18) 
directs  that  a  memorial  of  all  deeds,  con- 
veyances, and  wills  concerning  any  lands 
in  the  West  Riding  of  Yoriohire  may, 
at  the  election  of  the  parties,  be  regis- 
tered; and  that  any  conveyance  or  will 
affecting  the  same  lands  shall  be  deemed 
void  against  a  subsequent  conveyance 
unless  a  memorial  shall  be  registered. 
The  6  Anne,  c  35,  recites  that  **  lands  in 
tiie  East  Riding  of  York,  and  in  the 
town  and  county  of  the  town  of  Kings- 
ton-upon-Hnll,  are  generally  freehold, 
which  may  be  so  aecreUy  transferred  or 
conveyed  from  one  person  to  another, 
that  such  as  are  ill-<fispo6ed  have  it  in 
their  power  to  commit  Arauds,  and  fre- 
quenUy  do  so,  by  means  whereof  several 
penons  (who^  tnrough  many  yeaxv*  in- 
dustry in  their  trades  and  employments, 
and  by  great  frugality,  have  been  en- 
abled to  purchase  lands,  or  to  lend 
mone3rB  on  land  security^  have  been  un- 
done in  their  purchases  and  mortgages 
by  prior  and  secret  conveyances  and 
fraudulent  incumbrances;  and  not  only 
themselves,  but  their  whole  families 
thereby  utterly  ruined ;"  and  then  the  Act 
establishes  a  register  of  the  memorials  of 
deeds  and  wills  in  the  East  Ricting  of 
Yorkshire.  The  7  Anne,  c.  20,  esta- 
blishes such  a  register  for  Middlesex; 
and  the  8  George  II.  c.  6,  establishes 
one  for  the  Nor&  Riding  of  Yorkshire, 
and  provides  that  deeds,  wills,  and  judg- 
ments affecting  land  may  be  registered 
at  length,  instead  of  the  registration  of 
mere  memorials  of  them.  In  the  Bed- 
ford Level  there  is  a  registration  of  all 
deeds  affecting  land  there.  These  regis- 
ters, owing  to'  the  insufficiency  of  their 
indexes,  and  to  some  other  defects,  do 
not  answer  all  the  purposes  which  might 
be  expected  from  mem,  and  in  many  re- 
spects the  arrangements  respecting  them 
are  cumbrous  and  expensive :  nevertheless 
(as  the  Commissioners  remark)  no  one  has 
proposed  to  abolish  them.  A  registration 
of  wills  of  personal^  has  long  been  esta- 
blished in  the  eedesiastical  courts.  The 
Act  for  Abolishing  Fines  and  Recoveries 
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(S  &4  Wm.  IV.  c  74)nhfCitatet  fwdiem 
m  deed  which  it  enrolled  in  the  Court  of 
Chaoeery.  In  Ireland,  Soodand,  in  the 
Coloniei,  In  mort  of  the  United  Statca,  In 
Sweden,  France,  and  Italjr,  and  In  manj 
of  the  German  Statei,  regiiters  are  eeln- 
blished.  Nor  la  it  foond  that  the  diado- 
auret  which  a  regiater  makcB  of  the  ttate  of 
landholden'  property  prodnoe  Incooveni- 
anoe,  nor  are  such  diacloanrea  inaepar»- 
Ue  ftom  all  ayatema  of  regiatration.  It 
la  <^Tio«aly  for  the  pabllo  benefit  that 
the  apparent  extent  or  a  perKm'a  landed 
property  ahoold  not  induce  men  to  give 
him  a  credit  to  which  the  actual  amount 
of  that  property  doea  not  entitle  hinu 

The  commianooera  propoae  to  regiater 
every  document  tranaferring  any^  catate  In 
land  or  creating  a  diarge  upon  it,  except 
anch  u  relate  to  eopyhoida,  and  leaaea  for 
not  more  than  twenty-one  yean,  aooomp*- 
nied  by  poaaeanon.  Thoa  contracta  coo- 
oeming  land  (with  certain  limitationa), 
liena  upon  it,  jodgmenti,  crown  debta,  de> 
creea  in  equity,  poidingauiti,  and  appeala, 
ahould  all  ftm  mattera  of  regiatration. 
They  recommend  that  all  deeda  should 
be  registered  at  lenoth ;  indeed,  that  the 
original  deeda  ahoold  be  dqwaited  at  the 
Registry,  and  that  (unices  w  special  dr- 
cumatancea)  ofllce-oopiea  of  them  shall  be 
admitted  as  eridence.  They  propoae  that 
the  register  should  not  be  classified  ao- 
cording  to  the  namea  of  individuals,  but 
that  to  the  registered  deed  relating  to  an 
eatate  a  symbol  shall  be  attached  indica- 
tive  of  that  estate,  under  which  sjrmbol 
all  subsequent  documents  affecting  it  will 
be  entered.  The  system  admits  <^  open- 
ing a  fresh  series  of  entries,  or,  In  o«her 
words,  commencing  a  new  title  for  any 
portion  of  the  estate  which  ma^  be  aepa- 
rately  conveyed,  referenoea  bemg  made 
from  each  to  the  other.  And  thoa  afpin 
many  separate  eatatea  might  be  united 
under  one  symboL  Indexes  should  be 
prepared  both  of  the  symbols  and  of  per- 
sons: and  to  fiunlitate  reference,  Eng- 
land and  Wales  should  be  divided  into 
districts,  usually  corresponding  in  limits 
with  the  conntieB.  Separate  indexea 
should  be  made  to  wilk,  jodgmenia,  &c. 

It  is  the  opinion  of  the  commissioners 

**'^t  if  a  register  is  established,  it  oug^t  to 

\ea  aa  sufficient  notice  of  the  docu- 


ments registered;  and  that,  on  the  other 
hand,  deaalt  of  regiatration  ought  not  to 
be  remedied  by  any  proof  even  of  actual 
notice.  With  thia  view  thev  rcoommend 
that  petiona  should  have  liberty  to  re- 
gister oontracta,  to  enter  caveats  during 
the  interval  between  the  execution  of  the 
deed  and  its  regiatration,  and  inhibitioos 
which  shall  prevent  owners  of  estates 
who  enter  them  from  dealing  with  the 
estates  pending  such  Inhibttloo.  A  bill 
founded  on  this  report  waa  brought  into 
Parliament  (1846),  but  after  a  report  by  a 
Committee  of  the  House  of  Commona,  it 
was  dropped. 

llieAct  I  &  S  Victoria,  &  110  (abd- 
iahin^  arreat  on  mesne  process,  except  in 
certain  caaes)  provides  (§  19)  that  no 
jttdcment  of  the  auperior  courta  or  decree 
of  the  courta  of  eouity  shall  affect  landa 
unless  a  memoranoum  of  audi  Judgment, 
&C.,  shall  be  rnpatered  with  the  aenior 
master  of  the  Court  of  Common  Picas, 
who  shall  enter  it  under  the  name  of  the 
person  whose  estate  is  to  be  afieded  by 
It  The  8  ft  3  Viet  &  U,  enacta  that 
theae  regiatered  Jodgmenta  shall  not  be 
valid  for  a  longer  space  than  five  years, 
but  it  providea  that  the  entry  of  them 
may  be  renewed ;  it  alao  enacts  that  no 
pending  suit  (lis  pendens)  shall  affect  the 
purchaser  or  mortgagee  with  notice, 
unless  a  similar  memorandnm  ia  regis- 
tered by  the  same  oiBcer,  under  the  head 
of  the  person  whose  estate  ia  aflected  by 
it  and  the  entrr  moat  be  renewed  every 
five  years ;  and,  thirdly,  the  Act  reqmrea 
crown  debtors  to  be  registered  in  the 
same  ofllce,  and  providea  meana  for  ob- 
taining and  ivcording  their  diacharge 
flxMu  their  liabilitiea  to  the  crown; 
but  the  Act  does  not  require  tiie  re- 
newal every  five  years  of  the  entry  in 
thiscaae. 

(Sectmi  Report  tf  Reai  Pnwerijf 
Commiititmen ;  and  the  Works  tkeretm 
cited ;  Tyrreirs  SuggetHomfar  the  Jjowm 
of  Real  Fropertw,) 

REGISTRATION.  The  registntian 
of  documents  In  Scotland  is  a  great  and 
important  system  intimately  councded 
with  the  titlea  of  real  or  heritable  pro- 
perty, and  with  the  execution  of  the  law. 
it  is  thus  divided  into  two  distinct  depart- 
ments, which  may  be  considered  aepn- 
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ntelv — Registradon   for   Preservatioii, 
and  Registration  for  Execution. 

Registration  for  Preserration,  in  its 
nmplest  form,  is  merely  the  preserving 
of  an  attested  transcript  of  any  deed  in  a 
public  register,  that  thus  an  authentic 
oop}r  may  be  had  recourse  to  in  case  the 
onginal  should  be  lost  Besides  the  re- 
gular statutory  records  of  particular 
deeds,  there  are  books  attached  to  the 
serertd  courts  of  civil  jurisdiction,  in 
which  parties  may  for  their  own  couTe- 
nienoe  register  such  documents  as  do  not 
require  %  any  special  obligatory  law  to 
be  recorded.  It  is  a  general  rule  that 
extracts  from  any  such  records  may 
stand  in  the  place  of  the  originals  when 
these  are  not  forthcoming,  but  tiiat  a 
party  is  not  to  found  on  an  extract  if  he 
Lave  the  original  deed  in  his  possession 
and  can  produce  it.  In  the  case  of 
sasines»  however,  and  other  deeds,  of 
which,  as  will  be  seen  below,  it  is  not 
the  deed  itself,  but  its  registration,  that 
makes  tiie  completed  tide,  an  extract 
from  the  register  is  the  proper  document 
to  be  produced.  There  is  a  certain 
class  of  actions,  however,  to  meet  which 
the  original  must  be  produced  if  it  be  ac- 
cessible. These  are  called  Actions  of  Re- 
duetion-Improbation.  Such  an  action 
is  raised  against  the  party  favoured  by 
the  deed,  by  some  other  party,  and  its 
object  is  the  annulling  the  deed  on  some 
legal  ground.  As  a  matter  of  form,  in 
commencing  such  an  action,  the  pursuer 
states,  along  with  whatever  other  grounds 
of  objection  he  mav  have,  that  we  deed 
is  forged,  and  he  desires  the  original  to 
be  prMuced,  that  it  may  be  judicially  ex- 
ammed.  The  rule  for  production  of  the 
original  is  subject  to  modifications, 
where  tiie  ground  of  the  action  is  ex- 
trinsic of  anything  peculiar  to  the 
original  document ;  and  if  the  original  be 
lost  without  being  intentionally  de- 
stroyed, the  inquiry  must  proceed  on  the 
extract  and  the  other  circumstances  that 
can  be  adduced.  It  is  usual  to  speak  of 
registration  for  preservation,  as  being 
also  for  publication;  and  in  this  sense, 
when  a  deed  is  of  such  a  character  that 
to  make  it  effectual  in  the  grantee's 
favour  it  must  hare  been  delivered  to 
him  by  the  grantor,  such  registration  is 


in  the  general  case  equivalent  to  the  de- 
livery. It  will  operate  in  this  respect  in 
adljnsting  questions  of  competing  right, 
as  where  a  &ther  makes  over  to  one 
child  the  property  that,  in  case  of  his 
dying  intestate,  would  go  to  another,  and 
registen  the  deed.  It  is  questioned,  how- 
ever, if  the  mere  registration  would  be  in 
all  cases  that  complete  i  transference  of 
pro^rty  lihich  is  necessary  to  bar  the 
claims  of  creditors  under  the  statutes 
against  alienations  to  their  prejudice  by  in- 
solvents. The  registration  of  ordinary 
documents  for  preservation  was  sanc- 
tioned by  the  Act  1698,  c.  4,  which 
generally  extends  to  registration  "in  any 
authentic  public  register  that  is  competent" 
Besides  the  central  register  attachra  to  the 
supreme  court,  there  are  others  connected 
with  the  Sheriff  and  Corporation  Courts, 
but  it  does  not  appear  to  be  distinctiy 
setded.what  ma^  be,  with  reference  to 
various  descriptions  of  documents  in 
each  case,  a  **  competent"  register. 

By  &r  the  most  remarkable  of  the  re- 
gisters for  preservation,  is  that  of  the 
"Sasines  and  Reversions,"  the  former 
word  expressing  the  Act  by  which  an 
estate  is  created  or  transferred  in  heritable 
(t.  e,  real)  property,  the  latter  the  attes- 
tation of  tiie  extinction  of  a  burden,  t.  e. 
of  the  devolution  of  a  temporary  estate 
on  the  person  entitied  to  the  remainder. 
This  system  has  been  gradually  formed. 
In  its  present  state  its  main  operative 
principle  is,  that  when  a  tide  to  land  ap- 
pears on  the  register,  no  latent  tiUe  de- 
rived from  the  same  authority  can  com- 
pete with  it,  and  that  registered  tities 
rank  according  to  their  pnority,  so  that 
if  A  first  sell  his  property  to  B  and  exe- 
cute the  proper  conveyance,  and  subse- 
quentiy  sell  the  same  property  to  C,  if  C 
^t  his  titie  first  recorded  it  cannot  be  ques- 
tioned by  B,  who  has  only  his  pecuniary 
recourse  against  A.  In  pursuance  of  this 
svstem,  in  transactions  regarding  land, 
the  public  records  are  relied  on  as  afford- 
ing the  means  of  ascertaining  the  cha- 
racter and  tide,  and  after  they  have 
searched  for  the  period  of  prescription, 
or  examined  over  a  period  of  forty  years, 
[Paescriftion]  parties  can  trust  that 
there  are  no  latent  rights,  and  may 
safely  deal  with  the  person  who  professes 
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to  diipofe  of  aoy  right  oonnccted  with  it 
Th«  origin  of  thif  system  may  be  traoed 
btek  to  the  oommeocemeDt  of  the  six- 
teenth oeDtniy,  when  the  notaries  were 
required  to  record  their  proceedings  in 
their  protocols,  and  the  other  officers  cod- 
neelea  with  the  feudal  transference  of 
land  were  bound  to  make  retoms  of  their 
official  acts.  In  1599  an  Act  was  passed 
in  which  an  efibrt  was  made  to  prodnoe 
regolaritr  in  these  registers,  by  penalties. 
It  wu  by  the  Act  1617,  e.  Ifi,  that 
the  system  was  founded  on  its  right  prin* 
ciple.  The  preamble  of  that  statute  bears 
**  considering  the  great  hurt  sustained 
by  his  Majesty's  lieges  by  the  ftvudulent 
dealing  of  parties  who  having  annallied 
[alienated]  their  lands,  and  reoeiTed  great 
■nmmes  of  money  therefore,  yet  by  their 
unjust  concealing  of  some  private  right 
formerly  made  by  them,  render  the  sub- 
sequent alienation  done  for  creatsmnmes  of 
money  altogether  unprofitable;  which 
cannot  be  avoided  unless  the  said  private 
rights  be  made  public  and  patent  to  her 
Majesty's  lieges.  The  Act  then  appoints 
the  sasioes,  reTersions,  &c^  to  be  regis- 
tered within  three-score  days  after  exe- 
cution, otherwise  they  are  **  to  make  no 
fidth  in  judgment,  by  war  of  action  or 
exception,  in  prejudice  of  a  third  party, 
who  nath  acquired  a  perfect  and  lawful 
right  to  the  said  lands  and  heritages : 
Bot  prejudice  alwayes  to  them  to  use 
the  said  writs  again&t  the  party  maker 
thereof*  his  heirs,  and  sucoeasours."  By 
the  otherclausesof  the  Act  the  superintend- 
ence of  the  arstem  is  given  to  tne  Clerk- 
Register,  and  the  country  is  divided  into 
Registration  Districts.  There  is  one  de- 
fective prorision  in  this  Act,  which  is 
still  in  rorce.  Parties  are  allowed  to  re- 
gister their  titles  either  in  the  particular 
register  of  their  district  or  in  the  general 
register  at  Edinburgh.  It  is  unusual  to 
adopt  the  latter  alternative,  and  when  it 
is  followed,  it  is  generally  for  the  pur- 
pose of  concealing  instead  of  publish- 
ing the  transaction.  There  was  another 
material  defect  in  the  old  Act  A 
person  might  have  his  titie  immediately 
registered,  but  was  liable  to  have  it 
superseded  by  any  other  person  able  to 
^^m^itter  a  title  on  a  warrant  preriously 
^ed.    This  was  remedied  oy  the  Act 


1698,  c  IS,  which  gave  the  registerable 
tides  priority  not  according  to  the  date 
of  their  execution,  but  to  that  of  their 
registration.    To  prevent  injustice  bv  the 
aceumulatioQ  of  unregistered  deeds  at 
the  office,  a  minute-book  was,  by  a  con- 
temporary Act,  appointed  to  be  kept,  in 
which  the  keeper  enters  an  outline  of 
each  document  as  it  is  presented  to  him. 
Bv  the  present  practice,  when  a  sasine  or 
other  writing  belonging  to  this  reoister 
is  presented  to  the  Keeper,  he  mans  in 
the  minute-book  the  day  and  boor  of 
presentation^     This  is  indoned  on  the 
deed  itself,  and  marks  the  date  of  regis- 
tration.   When  the  deed  is  engrosKd  at 
length  in  the  recister,  a  certificate  to  that 
eflRwt  is  indorsea  on  the  deed,  mentioninj^ 
the  pages  of  the  register  in  which  it  is 
to  be  found,  and  the  deed  is  then  re- 
turned.    Registration     volumea,     with 
minute-books   accompanying   them,  are 
from   time   to   time    issued    from   the 
General  Register-house   to  the  district 
registrars,  so  systematically  marked  and 
certified,  as  to  prevent  them  from  being 
tampered  with  without  either  interpola- 
tion or  mutilation  beins  easilr  percep- 
tible.   When  a  ▼olnme  is  finished,  it  is 
returned  with  the  corresponding  minute- 
book  to  the  General  Hegister-bouse,  the 
keeper  of  the  District  Register  retaining 
a  copy  of  the  minute-bm  for  general 
reference.     The  real  tities  of  all  the 
heritable  property  in  Scodand  are  thus 

I^reserved  m  a  seriatim  and  indexed  col- 
ection,  in  tiie  General  Register-house  at 
Edinburgh.  When  property  is  o&rvd 
for  sale  or  mortgage,  a  "search"  ge- 
nerally forms  part  of  the  tities  offered 
for  inspection  to  the  parties  treating  for 
it  This  is  a  certificate  by  the  propter 
officer,  describing  all  registered  do- 
cuments regarding  that  particiilar 
Siece  of  land  which  have  been  recordtii 
uring  forty  years.  The  docnmects 
that  require  to  be  registered  have  lately 
been  mnch  simplified  and  abbreviated  hy 
Uie  act  8  &  9  Vict  c  35.  It  haa  to  t<^ 
kept  in  view  that  the  exeentioii  of  the 
real  titie  which  may  be  registered 
within  the  sixty  days  only  gives  & 
preferable  titie.  It  u  not  wtvahary  to 
create  a  title,  and  if  the  recelvei  of  a 
conveyance  have  an  abaohite  reliance  od 
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the  integritj  of  the  granter  and  all  from 
whom  that  person  may  have  derived  hiB 
title  he  may  defer  completing  and  re- 
cording it,  and  may  eneoanter  the  risk 
of  some  other  person  obtaining  a  title 
and  getting  on  the  register  before  him. 
The  simplification  of  the  documents  to 
be  registered  tends  to  lessen  the  temptation 
to  delay  their  completion  and  registration. 
It  is  remarkable  that  the  enlightened  mind 
of  Cromwell  appears  to  have  compre- 
hended the  utility  of  this  system,  and  that 
he  made  an  efiort  to  introduce  it  into  Eng- 
land. We  are  told  by  Ludlow  (Memoirs 
I.  p.  436),  **  In  the  meantime  the  re- 
formation of  the  law  went  on  but  slowly, 
it  being  the  interest  of  the  lawyers  to 
preserve  the  lives,  liberties,  and  estates 
of  the  whole  nation  in  their  own  hands, 
so  that  upon  the  debate  of  registering 
deeds  in  each  county,  for  want  of  which 
within  a  certain  time  fixed  after  the 
sales,  such  sales  should  be  void,  and 
being  so  registered  that  land  should  not 
be  subject  to  any  incumbrance,  this  word 
incumbrance  was  so  managed  by  the 
lawyers,  that  it  took  up  three  mouths' 
time  before  it  could  be  ascertained  by  the 
committee." 

Registration  for  Execution  is  another 
peculiarity  of  the  law  of  Scotland, 
although  the  system  of  warrants  to 
confess  judgment  in  England  in  some 
measure  resembles  it.  The  i>arty  to  a 
solenm  deed  incorporates  with  it  a  clause 
of  registration,  by  which,  on  the  deed 
being  registered  in  the  books  of  a  court 
competent  to  put  the  deed  in  force,  the 
decision  of  the  court  shall  be  held  as 
pronounced  in  terms  of  the  deed,  and 
execudon  may  proceed  against  the  party 
on  an  extract,  as  if  it  were  the  decree  of 
a  court.  The  engagement  on  which  such 
execution  may  issue  must  be  very  dis- 
tinctly set  forth.  Thus,  if  it  be  for  pay- 
ment of  money,  it  must  be  for  a  sum 
Bamed  in  the  deed,  and  not  for  the 
balance  that  may  be  due  on  an  account 
arising  out  of  the  transactions  to  which 
the  deed  refers.  This  method  of  execu- 
tion was  by  statute  (1681,  c.  20)  made 
applicable  to  bills  and  promissoiy  notes 
vrithout  their  containing  any  clause  of 
registration.  To  entitle  it  to  tiiis  pri- 
▼ilege,  the   bill  or  note  must  be   ap- 
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parently  without  flaw,  must  bear  the  ap- 
pearance of  due  negotiation,  and  must 
have  been  protested.  The  operation  of 
this  system  was  mueh  widened  by  the 
Act  I  &  2  Vict  c  1 14,  which  extended 
registration  for  execution  to  the  Sheriff 
Conrts. 

REGISTRATION  OF  BIRTHS, 
DEATHS,  AND  MARRIAGES.  Par- 
ish registers  were  not  kept  in  England 
till  after  the  dissolution  of  the  monasteries. 
The  12th  article  of  the  injunctions  issued 
by  Cromwell,  Henry  the  Eightii's  secre- 
tary, in  1538,  directs  that  every  clergy- 
man shall,  fbr  every  church,  keep  a  book 
wherein  he  shall  register  weekly  every 
marriage,  christening,  and  death,  any 
neglect  being  made  penal.  This  measure 
was  surmised  to  be  preliminary  to  a  new 
levy  of  taxes,  and  therefore  caused  much 
alarm.  In  the  first  year  of  the  reign  of 
Edward  YI.  (1547)  ecclesiastical  visitors 
were  sent  through  the  different  dioceses  in 
order  to  enforce  various  injunctions,  and, 
among  others,  that  of  Cromwell  with  re- 
sect to  parish  registers.  In  the  begin- 
ning of  Elizabeth's  reign  this  injunction 
was  repeated,  when  the  clergy  were  re- 
quired to  make  a  protestation  in  which, 
among  other  things,  they  promised  to 
keep  the  register-book  in  a  proper  and 
regular  manner.  In  1694  an  Act  (6  &  7 
Wm.  III.  c  6)  fbr  a  general  registration 
of  marriages,  births,  and  deaths,  was 
passed  merely  for  purposes  of  revenue ; 
It  is  entitled  **  An  Act  tor  granting  to  his 
Majesty  certain  rates  and  duties  upon 
Marriages,  Births,  and  Burials,  and  upon 
bachelors  and  widowers,  for  the  term  of 
five  years,  for  carrying  on  the  war  against 
France  with  vigour."  It  is  a  very  long 
Act,  in  which  the  duties  are  minutely  set 
down.  A  supplementary  Act  was  passed 
(9  Wm.  III.  c.  32),  entitled  "  An  Act  for 
preventing  frauds  and  abuses  in  the 
charging,  collecting,  and  paying  the  du- 
ties upon  marriages,  births,  burials,  ba- 
chelors, and  widowers.  The  52  Geo.  III. 
c  146  (28  July,  1812>,  entitled  "An  Act 
for  the  better  regulating  and  preserving 
parish  and  other  registers  of  births,  bap- 
tisms, marriages,  and  burials,  in  Eng- 
land," made  some  alteration  in  the  law, 
chiefly  with  reference  to  having  the  books 
made  of  parchment  or  strong  paper,  and 
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to  their  being  kept  in  dry  and  well- 
painted  iron  chests. 

The  Registration  Act  (6  &  7  Wm. 
IV.  c.  86:  17  Aug.,  1836).  entitled 
"  An  Act  for  registering  Births, 
Deaths,  and  Marriages,  in  England," 
came  into  operation  July  1,  1837.  Bv 
the  44th  section  of  the  6  &  7  Wm.  IV. 
c.  85,  entitled  •*  An  Act  for  Marriages  in 
England,"  the  provisions  of  this  Registra- 
tion Act  are  extended  to  the  Marriage 
Act.    [Mabriaoe,  p.  322.] 

The  most  important  provisions  of  this 
Registration  Act  are  the  following :— A 
general  registry-office  is  to  be  provided 
in  London  and  Westminster  (^  2).    Lord 
Treasurer  and  Lords  Commissioners  of  his 
Majesty's  Treasury  to  appoint  officers, 
and  fix  salaries,  to  be  paid  out  of  the 
consolidated  fund  (§§  3  and  4).     Regula- 
tions for  conduct  of  officers  to  be  framed 
under  direction  of  the  Secretary  of  State 
(§  5).    Annual  abstract  of  registers  to  be 
laid  before  Pariiameut(J  6>    The  guar- 
dians of  the  poor  of  a  union  or  parish,  shall 
on  the  1st  of  October,  1836,  if  the  board  is 
established  at  the  passing  of  the  Act,  or, 
if  not,  within    three    months  after    its 
esUblishraent,  divide  the  union  or  parish 
into  districts  as  directed  by  the  registrar- 
general,  and  appoint  registrars  and  super- 
intendent registrar,  if  the  clerk  of  the 
guardians  will  not  or  cannot  execute  that 
office  (§  7).    Register  offices  to  be  pro- 
vided in  each  union  by  the  guardians, 
and  to  be  under  the  care  of  the  superin- 
tendent registrar  (§  9).    Temporary  re- 
gistrars and  superintendent  registrars  to 
be  appointed,  for   parishes  not   having 
guardians  under  the  Poor-law  Act,  by 
the  Poor-law  Commissioners  ;  but  in  case 
of  subsequent  unions,  previous  appoint- 
ments  to    be  vacated  (J§   10  and    11). 
Deputy  registrars  may  be  appointed  by 
the  registrars  (§  12).    All  books,  &c  to 
be  transferred  on  removal  of  registrar  or 
superintendent,  under  a  penalty  of  com- 
mittal to  gaol  (J   15).     Registrar  and 
deputy  to  dwell  in  the  district,  and  tlieir 
names  and  additions  to  be  put  on  their 
dwelling-houses  (§  16).    Register  books 
to  be  provided  by  the  registrar-general, 
for  making  entries  of  all  births,  deaths, 
and  marriages  of  his  Majesty's  subjects 
in  England,  according  to  the  forms  of 


schedules  (A,  B,  C)  annexed  to  the  Act 
(}  17).    Registrars   authorised    and  re- 
quired to  inform  themselves  carefullT  of 
every  birth  and  every  death  which  aliall 
happen  witlun    their   district  after  the 
first  da^  of  March,   1837,  and  to  learn 
and  register  as  soon  after  the  event  as 
conveniently  may  be  done,  withoat  fee  or 
reward,  save  as  hereinafter  mentioned,  in 
one  of  the  said  books,,  the  particulars  re- 
quired to  be  registered  according  to  the 
forms  of  the  said  schedules  (A  and  B) 
respectively,  touching  every  such  birth 
or  every  such  death  not  already  regis- 
tered (§   18).      After    March    1,    1837, 
parents  and  occupiers  may,  within  forty- 
two  days  after  birth  and  five  after  death, 
give  notice  thereof  to    registrar;    and 
owners  and  coroners  must  do  so  forth- 
with in  cases  of  foundlings  and  exposed 
dead  bodies  (§19).     Parents  and  oeev- 
piers,  on  being  required  by  the  registrar, 
within  forty-two  days,  must  give  all  the 
particulars  required  to  be  registered  re- 
specting birth  (§  20).      Children  boni  »t 
sea  must  be  registered  by  the  captai^i 
(§  21).    After  the  expiration  of  forty- 
two  days  from  the  birth  of  the  child,  ii 
can  only  be  registered  within  six  months, 
on  the  solemn  declaration   of    the  par- 
ticulars before    the   superintendent   re- 
gistrar, who  is  to  sign  the  entry,  and  to  r^ 
ceive  28.  Cd,  and  registrar  5«.,  extra  it^: 
and  no  registration,  after  forty-two  da}^ 
shall  be  made  otherwise  than  as  aboT^. 
under  a  penalty  of  5U/.  (§  22).      Birtk 
not  to  be  registered  after  six   mooths, 
under  a  penalty  not  Exceeding  50t,  id 
no  registration  after  that  date  shall  be 
evidence  (§  23).    Name  given  in  \sf- 
tism     may   be    registered    within    six 
months  after   registration  of  birth,  oa 
production     of    a     certificate     by   tbe 
minister  (}  24).    Some  person  present  £ 
death,  or  occupier  of  house,  required  %) 
give  particulars  of  death,  on  application 
by  registrar,  within  eight  days ;    n^- 
trar  to  make  entry  of  finding  of  jarr 
upon    coroner's    inquests    (§  25).     Ke- 
gistry  of  persons  dying  at  sea,  contsinisg 
particulars,,  to  be  kept  by  the  captain 
(§  2f»).    Registrar  to  give  certificate  of 
death  to  undertaker,  who  shall  deliver 
the  same  to  the  minister  or  officiating 
person,  and  unless  such  certificate  is  dc^ 
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livered  the  minister  must  give  notice  to 
the  registrar ;  but  the  coroner  may  order 
body  to  buried,  and  give  certificate 
thereof;  and  if  any  dead  body  shall  be 
buried  without  certificate  of  registry  or 
of  inquest,  and  no  notioe  given  to  the 
registrar  within  seven  days,  the  party 
shall  forfeit  10/.  (§  27).  Every  register 
must  be  signed  by  the  informant  (§  28). 
Registrars  to  make  out  accounts  quar- 
terly, to  be  verified  by  the  superin- 
tendent, and  are  to  be  paid  by  the 
guardians,  as  directed  (§  29).  Marriage 
register  books  to  be  provided  by  the  re- 
gistrar-general for  ministers  (§  30).  Mar- 
riage registers  to  be  kept  in  duplicate, 
containing  the  several  particulars  of 
schedule  C;  and  every  entry  shall  be 
signed  by  the  clergyman,  or  the  register- 
ing officer,  or  secretary  of  Quakers  and 
Jews,  and  by  persons  married,  and  by 
two  witnesses  (§31).  .Certified  copies  of 
registers  of  births  and  deaths  to  be  sent 
quarterly,  and  the  register-books,  when 
filled,  to  the  superintendent-registrar 
(§  32).  Duplicates  and  certified  copies 
of  registers  of  marriages  to  be  sent  to 
superintendent-registrar  (§  33).  Super- 
intendent-regjistrars  to  send  certified 
copies  of  registers  to  the  general  register 
ofiice  (§  34).  Searches  may  be  made  and 
certificates  given  by  the  persons  keeping 
the  registers,  on  payment  of  the  fees  pre- 
scribed ($  35).  Indexes  to  be  made 
at  the  superintendent-registrar's  office, 
searches  allowed,  and  certified  copies 
given  (§  36).  Indexes  to  be  kept  at 
general  register  office,  searches  allowed, 
and  certified  copies  given  (§  37).  Certi- 
fied copies  given  at  general  register- 
office  to  be  sealed,  and  shall  then  be 
evidence  without  further  proof  (}  38). 
Ministers,  &c.  may  ask  parties  married 
the  particulars  required  to  be  registered ; 
and  wilfully  giving  false  information  is 
peijury  (§§  40  and  41).  Penalty  for  not 
duly  registering  births,  deaths,  and  mar- 
riages, or  for  losing  or  injuring  the  re- 
§isters,  not  exceeding  60/.  Penalty  for 
estroying  or  fitlsifying  register-books, 
or  entries  therein,  or  giving  fiilse  certifi- 
cates, is  felony  (§  43).  Accidental  errors 
may  be  corrected,  within  one  month, 
in  the  presence  of  the  parties  (J  44). 
Modes  of  recovering    penalties  and   of 


making  appeals  are  provided  for  by  §§ 
45  and  46.  Registers  of  baptism  and 
burials  may  be  kept  as  heretofore  (}  49). 
Registrar-general  to  furnish  notices  to 
guardians  of  unions,  &c.  specifying  acts 
required  to  be  done  by  parties  register- 
ing, and  which  are  to  bie  published  in 
conspicuous  places  of  the  unions  or 
parishes  (§  50). 

Another  Act  was  passed  (I  Vict  c.  22 
—June  30,  1837),  entitled  "An  Act  to 
explain  and  amend  two  Acts  passed  in  the 
last  session  of  Parliament,  for  Marriages, 
and  for  registering  Births,  Deaths,  and 
Marriages,  in  England."  This  Act  con- 
sists chiefiv  of  arrangements  necessary  to 
extend  and  improve  the  provisions  of  the 
former  Act,  and  its  clauses  are  not  of 
sufficient  interest  to  the  public  to  require 
any  abstract  to  be  given  of  them. 

Previous  to  the  Registration  Act 
coming  into  operation  it  was  necessary  to 
divide  the  country  into  districts  of  con- 
venient size  for  equalizing  the  labours  of 
the  registrars  by  contracting  the  area 
where  the  population  was  dense  and  ex- 
tending it  where  the  population  was  thin, 
llie  Registrar-general  issued  a  circular 
letter  in  September,  1836,  to  the  boards 
of  guardians  throughout  ihe  country,  on 
whom  devolved  the  duty  of  forming  each 
poor-law  union  into  registration  dis- 
tricts, and  as  the  unions  differed  much 
f^om  each  other  in  population,  ranging 
from  2000  to  80,000,  the  registrar- 
general  left  the  arrangement  to  the 
guardians,  simply  referring  them  to 
certain  principles  for  their  guidance. 
Parishes  and  townships  not  under  the 
Poor>Iaw  Conmiissioners  were  formed 
into  temporary  districts,  or,  where  more 
convenient,  were  annexed  to  a  district 
already  comprised  in  a  poor-law  union. 
To  each  district  a  registrar  of  births 
and  deaths  is  appointed,  and  also  a  re- 
gistrar of  marriages ;  and  in  each  union 
there  is  a  superintendent  registrar.  The 
re^strar  of  births  an4  deaths  is  ap- 
pomted  by  the  guardians,  and  is  alwavs 
a  resident  in  the  district  in  which  he 
acts.  The  registrar  of  marriages  is  ap- 
pointed by  the  superintendent  registrar, 
subject  to  the  approval  of  the  guai^ians. 

The  total  number  of  registrars  of 
births  and  deaths  at  the  end  of  Septem- 
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ber,  1838,  was  2193,  of  whom  1021  were 
officers  in  poor-law  anions.  At  the  end 
of  December,  1838,  the  number  of  super- 
intendent registrars  was  618,  of  whom 
56  were  superintendent  reg^trars  of 
temporary  districts ;  at  the  same  period 
the  number  of  registrars  of  marriages 
was   817,  of  whom  419  were  also  re- 

fistrars  of  births  and  deaths.      In  the 
rst   year,  nnder  the    new  Act,  there 
were  registered  in  England  and  Wales — 

Births 399,712 

Deaths 335,956 

Marriages  .  •  .  111,814 
Mr.  Finluson,  in  an  estimate  of  the 
number  of  births,  deaths,  and  marriaffes, 
which  might  require  to  be  registeredin 
the  first  year,  calculated  the  number  of 
births  at  550,085,  of  deaths  at  335,968, 
and  of  mariages  at  114,947.  The  ap- 
proximation as  to  deaths  is  remarkable, 
and  not  less  so  the  deficiency  in  the 
births  and  in  some  degree  in  the  mar- 
riages. The  imperfection  in  the  re- 
gistration of  births,  which  seems  to  hare 
arisen  partly  from  the  opposition  of  in- 
terested persons,  partly  from  the  erro- 
neous notions  of  the  ignorant,  and  partly 
from  mere  negligence,  has  nnce  been  in 
some  degree  remedied,  but  is  still  imper- 
fect 

The  renstrar-general,  in  his  6th  Re- 
port, dated  Aug.  10,  1844,  states  that 
four  inspectors  had  been  appointed  to 
visit  every  district  into  which  England 
has  been  divided,  in  order  to  examine 
into  the  mode  in  which  the  registrars 
penform  their  duties.  These  inspectons, 
among  other  important  directions  given 
to  them,  are  required  to  see  **that  the 
places  of  birth  or  death  are  accurately 
recorded;  that  the  ages  and  professions 
of  those  who  die  are  duly  registered ;  that 
exertions  are  used  to  impress  upon  per- 
sons giving  information  of  deaths  the 
importance  of  producing  a  certificate  of 
cause  of  death,  m  the  hand-writing  of  the 
medical  men  who  attended  the  deceased 
in  their  last  illness,"  &c. 

By  the  end  of  1839  about  350  new 
register-offices  had  been  built,  and  the 
use  of  temporary  offices  had  been  sanc- 
tioned in  many  places.  The  ordnance- 
office  supplied  iron  boxes  for  holding  the 
register  books  of  each  district.    By  the 


end  of  September,  1838,  register  books  of 
births  and  deaths,  and  forms  fbr  certified 
copies  thereof,  had  been  provided  by  the 
registrar-ffeneral  for  2193  registrars  of 
births  and  deaths ;  and  marriage  register 
books,  and  forms  for  certified  copies  had 
been  supplied  to  1 1,694  dergynoen  of  the 
established  church,  to  817  registrars  of 
marriages,  to  90  registering  officers  of  the 
Society  of  Friends,  and  to  36  secretaries 
of  Jewish  synagogues.  They  are  each 
required  to  transmit  certified  copies  on 
paper  having  a  peculiar  water>mark  as  a 
safeguard  against  the  substitution  of  false 
entries,  every  three  months,  to  the  snpei^ 
intendent  registrar  of  each  district,  who 
transmits,  once  a  quarter,  to  the  r^istrar- 
general  the  certified  copies  of  all  the 
births,  deaths,  and  marriages,  which  have 
occurred  within  the  district  during  the 
preceding  three  months.  These  certified 
copies,  having  been  deposited  in  the  re- 
gi8terK>ffioe  in  London,  are  there  examined 
and  arranged ;  and  alphabetical  indexes 
are  then  formed  and  abstracts  of  them 
are  compiled.  In  a  few  years  millions  of 
entries  will  have  been  made,  and  yet,  for 
legal  or  other  purposes,  it  will  be  as  easy 
to  find  out  the  name  of  any  individual 
from  among  so  great  a  number  as  it  is  to 
find  out  a  woni  in  a  dictionary  or  a 
cyclopeedia. 

The  registration  for  1839  was 
Births  .         480,540 

Deaths  .        331,007 

Marriages      .         121,083 

The  improvement  in  the  regisCratioo 
of  births,  as  compared  witii  that  for  183^ 
is  sufflcientiy  obvious. 

The  registration  for  1839-40  and  1840- 
41  is  as  follows : — 

1839-40.  IS40-41. 

Births  .     501,589     .     504,543 

Deaths         .     350,101     •     355,622 
Marriages  .     124,329     .     122,482 
The  number  of  births  not  registered 
still  amounts  to  some  thousands  annually, 
and  tiie  registrar-general  is  of  cpinion 
that  "  the  registration  of  birtiia  will  not 
be  complete  until  it  is  enacted  by  law  that 
the  fiither  or  mother,  or  some  otiier  quali- 
fied informant,  shall  give  notice,  within  a 
fixed  period,  of  a  lurth  having  taken 
place.*' 
A  parliamentary  paper  gives  the  nam- 
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ber  of  marriagesy  births,  and  deaths,  re- 
gistered in  1889, 1840, 1841,  and  1842,  as 
follows  :— 

1639.         1840.         1841.        1842. 

MaRiagM  .     1S3,166  112,665  122,496  118,825 

Binhs         .     492,574  502,303  512,518  517,789 

Death!        .    338,979  3J9,6S4  343,847  349,519 

For  other  details  relating  to  registra- 
tion of  marriages  in  England,  see  Mabt 

BIAGE. 

,  REGISTRY  OF  SHIPS.  [Ships.] 
REGRATING.  [FoR£8TAiJ.niG.] 
RELEASE.  <<  Releases  are  in  divers 
manners,  viz. :  releases  of  all  the  right 
which  a  man  hath  in  lands  or  tenements ; 
and  releases  of  actions  personals  and  reals, 
and  other  things."    (Litt  §  444.) 

The  former  kind  of  release  may  be 
considered  as  a  species  of  conTeyance, 
and  the  instmment  of  release  must  be  a 
deed.  The  operatiTe  words  of  release 
are  remite,  relaue,  renounce,  and  for  ever 
qmU  claim  (an  abbreviation  or  cormp- 
tion  of  quietmrn  damoMae),  According  to 
Littleton  (§  508),  a  release  to  a  man  of 
all  demands  is  the  best  release  that  can 
be  made,  "and  shall  ensure  most  to  his 
advantage;"  but  Coke  remarks  that 
**  claims"  is  a  word  of  still  more  exten- 
sive import  The  parties  to  a  release 
are  the  releasor  and  the  releasee:  the 
releasor  is  he  who  quits  or  renounces 
that  which  he  has;  the  releasee  is  he 
who  acquires  what  the  other  gives  up, 
bat  he  cannot  acquire  anything  by  the 
release,  unless  he  has  some  estate  in  or 
right  to  the  thing  which  is  the  object  of 
Hm  release. 

Releases  are  either  of  an  estate  in  land 
or  of  aright  to  land;  or  they  are  re- 
leases of  udngs  personal.  Releases  of 
estates  in  or  rights  to  land  form  a  part  of 
the  law  of  the  acquisition  of  real  pro- 
perty. 

In  order  that  a  Release  of  an  estate  in 
land  may  have  its  intended  effect,  there 
must  be  priviQr  of  estate  between  the  re- 
leasor and  releasee;  that  is,  the  estates 
of  the  releasor  and  releasee  must  have 
been  acquired  by  the  same  conveyance 
or  title,  or  the  one  estate  must  have  been 
derived  immediately  out  of  the  other. 
There  must  be  this  privity  whenever  the 
Release  of  an  estate  operates  either  by 
way  of  enlaiging  the  estate  of  the  re- 


leasee^ or  by  way  of  passing  to  him  the 
estate  of  the  releasor. 

A  Release,  not  considered  as  an  in- 
strument of  conveyance,  is  the  giving  up 
or  discharging  of  a  right  of  action  or  suit 
which  one  man  has  against  another. 
This  release  may  be  either  by  act  of 
law  or  by  deed. 

If  a  creditor  makes  his  debtor  his  ex- 
ecutor or  one  of  his  executors,  the  debt 
is  legally  extinguished  as  soon  as  the 
creditor  dies,  though  there  can  be  no 
legal  evidence  of  this  extinguishment 
until  the  executor  has  obtained  probata 
of  the  will.  The  ground  of  this  legal 
conclusion  is,  the  union  of  creditor  and 
debtor  in  the  person  of  the  executor,  who 
would  be  a  necessary  party  to  an  action 
at  law  agunst  himself.  But  in  equity  so 
far  is  the  debtor  from  bein|^  released,  ihht 
the  debtor  executor  is  considered  to  have 
received  the  debt,  and  to  have  it  as 
assets  in  his  hands.  Accordingly  in  a 
suit  in  equity  acainst  him,  he  may  be 
ordered  to  pay  the  amount  of  the^  debt 
into  court,  upon  admitting  it  in  his  an- 
swer. If  a  debtor  appoint  his  creditor 
his  executor,  the  creditor  executor,  both 
at  law  and  in  equity,  may  retain  his 
debt  out  of  the  assets  which  come  to  his 
hands,  provided  he  does  not  thereby  pre- 
judice creditors  of  a  superior  degree. 
If  a  woman  marries  her  debtor  or  cre- 
ditor, the  extinguishment  of  the  debt  is  a 
necessary  consequence. 

In  a  Release  of  this  kind  also  the  pro- 
per words  are  remise,  release,  and  qnit 
daim ;  but  any  words  are  sufficient  for 
the  purpose  which  clearly  express  the 
intention  of  the  parties  to  me  deed.  If  a 
man  covenants  with  another  that  he  will 
never  sue  him,  this  is  legally  construed 
to  be  equivalent  to  a  release,  because  the 
same  end  would  be  ultimately  effected 
by  virtue  of  this  covenant,  as  if  there 
were  an  absolute  release.  But  there  are 
cases  in  which  a  peipetnal  covenant  not 
to  sue  one  debtor  will  not  discharge  a 
co-debtor.  (Button  v,  Kyre,  6  Taunt, 
289.)  A  covenant  not  to  sue  for  a 
limited  time  cannot  of  course  have  the 
effect  of  a  release. 

All  persons  may  release,  who  are  not 
under  some  legal  disability,  such  as 
in^cy.    A  husband  may  rdease  a  debt 
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due  to  his  wife,  because  he  is  the  person 
entitled  to  receive  it ;  but  his  release  of 
a  debt  due  to  the  wife  extends  only  to 
such  debts  as  are  demands  at  the  time  of 
the  release.  A  partner,  or  other  co- 
debtee,  may  also  release  a  debt  due  to 
him  and  his  co-partners.  An  executor 
may,  at  law,  release  a  due  debt  to  him 
and  his  co-executors  as  such ;  and  one  of 
several  administrators  has  the  same 
power :  but  such  releases  are  ineffectual 
in  equity,  unless  they  are  made  in  the 
due  discharge  of  the  executor's  duty. 
Though  one  of  several  co -plaintiffs  may 
release  a  cause  of  action,  a  court  of  law 
will  set  aside  the  release  if  it  is  a  fraudu- 
lent transaction. 

A  release  may  be  set  aside  in  equity  on 
the  ground  of  the  fraud,  a  term  which 
will  include  every  act  of  ooibmission  or 
omission  that  renders  the  transaction 
unfair,  such  as  misrepresentation  or  sup- 
pression of  facts  important  to  be  known 
to  the  releasor.  A  plea  of  a  release  is 
no  answer  to  a  bill  in  equity  which  seeks 
to  set  aside  the  release  on  the  ground  of 
fraud,  or  which,  anticipating  a  plea  of 
the  release,  charges  that  it  was  fraudu- 
lently obtained,  unless  the  fraud  which 
is  charged  is  put  in  issue  in  the  plea,  and 
sufSciently  denied  by  answer.  The 
principle  of  this  is  fully  and  clearly 
stated  by  Lord  Redesdale.  (Roche  v. 
Morgell,  2  Scho.  and  Lef.,  730.) 

A  release  is  generally  so  expressed  as 
to  include  all  demands  up  to  the  day  of 
the  date  of  it ;  but  in  this  case  the  day 
of  the  date  is  excluded  from  the  compu- 
tation. If  the  release  extends  to  all  de- 
mands up  to  the  making  of  the  release, 
this  will  comprehend  all  demands  up  to 
the  delivery  of  it 

It  is  usual  for  releases  to  contain  very 
general  words,  which,  in  their  literal 
signification  may  comprehend  things 
that  the  releasor  does  not  intend  to  re- 
lease. But  whenever  it  can  be  clearly 
shown,  as  for  instance  by  a  particular  re- 
cital in  a  deed,  that  the  general  words  of 
release  were  intended  to  be  limited,  such 
construction  must  be  put  on  them. 
Parol  evidence  is  not  admissible  for  the 
purpose  of  limiting  or  enlarging  the 
Mords  of  release ;  but,  as  in  the  case  of 
wills,  it  may  be  admitted  where  a  dif- 


ficulty arises  in  applying  the  words  of 
the  instrument  to  the  facts  of  the  case, 
for  which  purpose  the  state  of  the  fiicts  at 
the  time  of  the  release  must  be  ascer- 
tained by  extrinsic  evidence. 

RELIEF,  RELE'VIUM,  a  burthen 
incident  to  feudal  tenures,  being  a  snm 
of  money  paid  to  the  lord  on  the  admit- 
tance of  a  fresh  tenant  It  is  a  relic  of 
that  state  of  things  in  which  the  sooees- 
sion  was  not  strietly  speaking  of  right 
but  at  the  will  of  the  lord,  who  required 
the  payment  of  such  an  acknowledg- 
ment for  the  concession.  It  became, 
however,  so  much  the  custom  ibr  the  lords 
to  admit  the  sous  or  near  kindred  (heirs, 
as  we  now  say)  to  the  inheritance  of  Che 
ancestor,  that  a  custom  became  esta- 
blished of  doing  so,  and  out  of  the  cus- 
tom grew  the  law  of  inheritance.  The 
mocey,  however,  which  had  been  paid  for 
admission  in  the  former  state  of  tilings, 
continued  to  be  paid  when  the  succes- 
sion of  the  next  heir  had  become  what  is 
called  matter  of  right. 

Bracton  gives  what  is  probably  the  true 
etymology  of  the  word.  •*  Relevia,"  says 
he,  "  are  so  called,  *  quia  hereditas  qns 
jacens  fuit  per  antecessoris  deoessom,  re- 
UvcUur  in  nmnus  heredum,  et  propter 
fiictam  relevationem.' " 

REMAINDER.  An  estate  in  re- 
mainder is  defined  by  Coke  to  be  **a 
remnant  of  an  estate  in  lands  or  tene> 
ments,  expectant  on  a  particular  estate, 
created  together  with  the  same  at  one 
time."  According  to  this  definitioo,it 
must  be  an  estate  m  lands  or  tenements, 
including  incorporeal  hereditaments,  as 
rents  and  tithes;  and  it  is  an  estate 
which  at  the  time  of  its  creation  is  not 
an  estate  in  possession,  but  an  estate  the 
enjoyment  of  which  is  deferred.  The 
estate  in  renudnder  may  exist  in  lands  or 
hereditaments  held  for  an  estate  of  in- 
heritance or  for  life.  It  must  be  created 
at  the  same  time  with  the  preceding 
estate,  and  by  the  same  instrument ;  but 
a  will  and  a  codicil  are  for  this  pnrpose 
the  same  instrument  A  remainaer  may 
be  limited  by  appointment  which  is  an 
execution  of  a  iK)wer  created  by  the  in- 
strument that  creates  the  particular 
estate;  for  tiie  instrument  of  appoint- 
ment is  legally  considered  as  a  part  of 
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the  original  instrument  A  remainder 
may  also  be  created  either  by  deed  or  by 
will ;  and  either  according  to  the  rules  of 
the  common  law,  or  by  the  operation  of 
the  Statute  of  Uses,  which  is  now  the 
more  usual  means. 

If  a  man  seised  in  fee  simple  grants 
lands  to  A  for  years  or  for  life,  and  then 
to  B  and  his  heirs,  B  has  the  reminder  in 
fee,  which  is  a  present  interest  or  estate, 
and  he  has  consequently  a  present  right 
to  the  enjoyment  of  the  lauds  upon  the 
determination  of  A's  estate ;  or,  in  other 
words,  he  has avested estate, which  is  <^led 
a  Tested  remainder.  A  reversion  differs 
Irom  a  remainder  in  several  respects. 
He  who  grants  an  estate  or  estates  out  of 
his  own  estate,  retains  as  his  reversion 
whatever  he  does  not  grant;  and  upon 
the  determination  of  the  estate  or  estates 
which  he  has  granted,  the  land  reverts 
to  him.  There  may  be  several  re- 
mainders and  a  reversion  expectant  on 
them.  If  A,  tenant  in  fee  simple,  limits 
his  estate  to  B  for  years,  with  remainder 
to  C  for  life,  with  remainder  to  D  in 
tail,  this  limitation  does  not  exhaust  the 
estate  in  fee  simple.  By  the  limitation 
B  becomes  tenant  in  possession  for  years, 
C  has  a  vested  remainder  for  life,  D  a 
▼ested  remainder  in  tail,  and  A  has  the 
reversion  in  fee.  If  the  limitation  by  A 
exhaust  the  whole  estate,  as  it  would 
faaye  done  in  the  preceding  instance  if 
the  limitation  had  been  to  C  and  his 
heirs,  A  has  no  estate  left.  It  is  a  neces- 
sary oonsequenee  that  if  a  man  grants 
all  his  estate,  he  can  grant  nothing 
more;  and  therefore  the  grant  of  any 
estate  after  an  estate  in  fee  simple  is  void 
as  a  remainder.  Indeed,  the  word  re- 
mainder implies  that  what  is  granted  as 
such  is  either  a  part  or  the  whole  of 
something  which  still  remains  of  the 
original  estate. 

The  estate  which  precedes  the  estate 
in  remainder  or  in  reversion  is  called  the 
particular  estate,  being  a  particula  or 
portion  of  all  the  estate  whicn  is  limited ; 
and  the  particular  estate  may  be  any 
estate  except  an  estate  at  will  and  an 
estate  in  fee  simple.  It  must  therefore 
be  either  an  estate  for  years,  or  for  life, 
or  in  tail. 

Estates  for  years  may  be  granted  to 


commence  at  a  future  time ;  but  by  the 
rules  of  the  common  law,  no  estate  of 
freehold  can  be  created  to  commence  at  a 
future  time.  If  therefore  such  an  estate 
of  freehold  is  granted,  there  must  be 
created  at  the  same  time  an  estate  for 
years,  which  shall  continue  till  the  time 
fixed  for  the  enjoyment  of  the  estate  of 
freehold.  If  a  freehold  remainder  ex- 
pectant on  an  estate  for  years  is  created 
at  common  law,  there  must  be  livery  of 
seisin  to  the  tenant  for  years,  for  it  is 
necessary  that  the  freehold  should  pass 
to  the  grantee  at  the  time  of  the  grant, 
and  the  livery  to  the  tenant  for  years 
enures  to  give  a  seisin  to  him  to  whom 
the  estate  of  freehold  is  granted. 

A  remainder  cannot  be  granted  so  as 
not  to  take  effect  imme<Uately  on  the  de- 
termination of  the  particular  estate.  If 
there  is  any  interval  left  between  the 
particular  estate  and  the  remainder  in 
their  creation,  the  remainder  is  absolutely 
void.  A  grant  of  an  estate  to  A,  and 
one  day  after  the  determination  thereof 
to  B,  is  a  void  remainder. 

Estates  in  remainder  are  either  vested 
or  contingent  The  remainder  may 
vest  at  the  time  of  the  limitation,  or  it 
may  vest  afterwards :  in  either  case  the 
remainder-man  acquires  an  estate  in  the 
land,  to  the  enjoyment  of  which  he  is 
entitled  upon  the  determination  of  the 
preceding  estate.  But  it  may  happen 
that  a  vested  remainder  may  never 
become  an  estate  in  possession. 

A  vested  remainder  is  an  estate  which, 
by  the  terms  of  the  original  limitation 
or  conveyance,  is  limited  or  conveyed  un- 
conditionally. If  a  remainder  is  not 
vested,  it  is  contingent  ' 

A  contingent  remainder  is  defined  by 
Fearne  to  l^  "a  remainder  limited  so  as 
to  depend  on  an  event  or  condition  which 
may  never  happen  or  be  performed,  or 
which  may  not  hap^  or  be  performed 
till  after  the  deteimination  of  the  pre- 
ceding estate."  AooordinglT  it  is  the 
limitation  of  the  remainder  which  is  con- 
ditional, and  there  is  no  remainder 
limited  or  given  until  the  condition  hap- 
pens or  is  performed.  The  uncertainty  of 
the  remainder  becoming  an  estate  in 
possession  is  no  part  of  the  notion  of  a 
contingent  remainder;   for  this  kind  o 
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uQoertainty  may  exist,  as  already  ob- 
senred,  in  the  case  of  vested  remain- 
ders. 

Feame  has  made  fonr  classes  of  con- 
tingent remiunders,  to  some  one  of  which 
he  considers  that  all  kin^  of  contingent 
remaindei-s  may  be  reduced,  but  he  adds 
that  *<  several  cases  which  fkll  literally 
under  one  or  other  of  the  two  last  of 
those  fonr  descriptions,  are  nevertheless 
ranked  amonp  vested  estates.'*  The  sub- 
ject of  contingent  remainders  is  fully 
discussed  in  the  elaborate  treatise  of 
Feame,  on  Contingent  Bemainders  and 
Executory  Devises, 

RENT  is  defined  by  Mr.  Ricardo  to  be 

S*  that  i)ortion  of  Uie  produce  of  the  earth 
vhich  is  paid  to  the  landlord  for  the  use 
»f  the  indestructible  powers  of  the  soil, 
it  is  often,  however  (he  remarks),  con- 
founded with  the.  interest  and  profit  of 
capital,  and  in  popular  language  the  term 
is  applied  to  whatever  is  annually  paid 
by  a  farmer  to  his  landlord."    Mr.  Mal- 
thus  iPrin.  of  PoL  Econ.)  defines  rent  to 
f  l)e  *'  that  portion  of  the  value  of  Uie  whole 
I  produce  which  remains  to  the  owner  of 
f  the  land,  afler  all  the  outgoings  belonging 
I  to  its  cultivation,  of  whatever  kind,  have 
I  been  paid,  including  the  profits  of  the 
1  capital  employed,  estimatea  according  to 
I  the  usual  and  onUnary  rate  of  the  profits 
of  agricultural  capital,  at  the  time  being." 
The  chapter  on  rent,  in  the  *  Wealth  of 
Nations,'  though  abounding  in  important 
facts,  contains  no  distinct  enunciation  of 
the  nature  and  causes  of  rent.    Dr.  James 
Anderson  in  the  *  Recreations  in  Agri- 
culture' (vol.  V.  p.  401),  published  in 
1 801,  is  acknowledged  to  have  propounded 
the  theory  of  the  origin  and  progressive 
increase  of  rent  which  is  now  generally 
recognised;  but  his  theorjr  excited  little 
attention  at  the  time ;  and  it  was  not  until 
1815  that  it  was  more  fully  and  elabo- 
rately treated  in  two  works  published 
simultaneously:    one   of  them   was  an 
*  Essay  on  the  Application  of  Capital  to 
Land,'  by  a  Fellow  of  University  College, 
Oxford  (Mr.  West,  a  barrister,  afterwaras 
chief-justice  of  Bombay) ;  the  other  work 
was  by  the  late  Mr.  Mai  thus,  and  was 
entitled  *  An  Inquiry  into  the  Nature  and 
Progress  of  Rent'    The  kte  Mr.  Ricardo 
had  adopted  the  principles  of  these  two 


works  several  years  before  they  were 
published,  but  it  was  not  until  181 7  .that 
a  pamphlet  by  him  appeared  which  con- 
tained his  views  on  the  subject.  The 
publication  of  his  *  Principles  of  Political 
Economy  and  Taxation '  followed  in  the 
same  year.  Mr.  Mill  and  Mr.  MacCulloch 
have  more  fully  adopted  the  Ricardo 
theory  than  anj  other  writers ;  bat  Mr. 
Malthus  lias  dissented  from  some  of  its 
prindples,  although  his  views  in  the  main 
coincide  with  that  theor]^ ;  and  Professor 
Tucker,  of  the  university  of  Virginia, 
dissents  from  it  still  more  vridely  than 
Mr.  Maltiius.  Mr.  Senior,  while  con- 
demning some  of  Mr.  Ricanlo's  reason- 
ings, appears  to  have  again  propounded 
them  under  a  different  form. 

The  causes  of  the  ordinary  excess  of 
the  price  of  raw  produce  above  the  cost 
of  production,  as  enumerated    by   Mr. 
i^althus,  are: — 1,  That  qnality  of  the 
soil,  by  which  it  can  be  made  to  yield  a 
;reater  quantity  of  the  necessaries  of  life 
tan  is  required  for  the  maintenance  of 
le  persons  employed  on  the  land.    This 
the  foundation  of  rent,  and  the  limit  to 
its  possible  increase.    2,  The  second  qnal- 
ity consists  in  that  property  peculiar  to 
the  necessaries  of  life,  by  which,  if  pro- 
perly distributed,  they  create  demanders 
m  proportion  to  the  quantity  of  necessaries 
produced.    Thus,  the  effect  is  to  give  a 
value  to  the  surplus  of  necessaries,  and 
also  to  create  a  demand  for  more  food 
than  can  be  raised  on  the  richest  lands. 
A  The  comparative  scarcity  of  fertile 
land ;  a  circumstance  ^which  is  necessary 
to  separate  a  portion  of  the  general  sur- 

{)lus  into  the  specific  form  of  rent  to  a 
andlord.    As  most  modem  economists 
have  adopted  the  main  principles  of  the 
Ricardo  theory,  we  here  ^ve  an  outline 
Kof  it,  in  the  woids  of  Mr.  Ricardo. 
L    Mr.  Ricardo  says:— ** If  all  land  had 
uthe  same  properties,  if  it  were  boundless 
I  in  quantity  and  uniform  in  quality,  no 
I  charge  could  be  made  for  its  use,  imless 
I  where  it  possessed  peculiar  advantages  of 
lUituation.    It  is  then  because  land  is  of 
different  qualities  with  respect  to  its  pro- 
ductive powers,  and  because,  in  the  pro- 
gress of  population,  land  of  an  inferior 
quality,  or  less  advantageously  situated, 
is  called  into  cultivation,  that  rent  is  ever 
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paid  for  the  use  of  it     When,  in  the 

Srogress  of  sodety,  land  of  the  second 
egree  of  fertility  is  taken  into  cultiyation, 
rent  immediately  commences  on  that  of 
^the  first  quality,  and  the  amount  of  that 
Brent  will  depend  on  the  difference  in  the 
(qualityof  these  two  portions  of  land.  •  . 
With  eveij  step  in  the  progress  of  popu- 
lation which  shall  obhge  a  country  to 
have  recourse  to  land  of  a  worse  qualiw 
to  enable  it  to  raise  its  supply  of  food, 
rent  on  all  the  more  fertile  land  will  rise. 
.  •  •  If  good  land  existed  in  a  quan- 
tity much  more  abundant  than  the  pro- 
duction of  food  for  an  increasing  popu- 
lation required,  or  if  capital  could  be 
indefinitely  employed  wiUiout  a  dimin- 
ished return  on  the  old  land,  there  could 
be  no  rise  of  rent;  for  rent  inyariably 
proceeds  from  the  employment  of  an 
additional  quantity  of  labour  with  a  pro- 
portionally less  return." 

Rep^  according  to  the  definition  which 
has  been  given,  consists  of  a  surplus 
which  remains  jdfter  the  capital  expended 
in  production  has  been  replaced  with  or- 
dinary profits.  This  surplus,  which  con- 
stitutes Bent,  arises*  as  Mr.  Ricardo  asserts, 
from,  and  is  in  proportion  to,  the  necessity 
for  resorting  to  inferior  soils  or  employing 
cafMtal  on  the  old  soil  with  smaller  re- 
turns. To  use  the  words  of  Mr.  Mill — 
**  Rent  is  the  difference  between  the  return 
made  to  the  more  productive  portions  and 
that  wluc^  is  made  to  the  least  productive 
portion  of  capital  employed  upon  the 
land."  In  a  countiy  containing,  as  every 
csountry  does  contain,  land  of  various  de- 
grees ii  fertility,  rent  therefore  will  not 
be  paid  until  the  demands  of  an  in- 
creasing population  have  rendered  it  ne- 
cessary to  have  recourse  to  the  inferior 
soils.  "  Thus  (continues  Ricardo),  sup- 
pose land,  Nos.  1,  2,  3,  to  yield,  with  an 
equal  employment  of  capital  and  labour, 
a  net  produce  of  100,  90,  and  80  quarters 
of  com.  In  a  new  country,  where  there 
is  an  abundance  of  fertile  land  compared 
with  the  population,  and  where  therefore 
it  is  only  necessary  to  cultivate  No.  1, 
the  whole  net  produce  will  belong  to  the 
cultivator,  and  will  be  the  profits  of  the 
stock  which  he  advances.  As  soon  as 
population  had  so  far  increased  as  to 
muLe  it  necessary  to  cultivate  No.  2,  from 


which  90  quarters  only  can  be  obtained 
after,  supporting  the  labourers,  rent  would 
commence  on  No.  1 ;  for  either  there 
must  be  two  rates  of  profit  on  agriculture, 
or  ten  quarters,  or  the  value  often  quarters, 
must  be  withdrawn  from  the  produce  of 
No.  1  for  some  other  purpose.  Whether 
the  proprietor  of  the  land  or  any  other 
person  cultivated  No.  1,  these  ten  quarters 
would  equally  constitute  rent;  for  the 
cultivator  of  No.  2  would  get  the  same 
result  with  his  capital,  whether  he  culti- 
vated Na  1,  paying  ten  quarters  for  rent, 
or  continued  to  cultivate  No.  2,  paying 
no  rent  In  the  same  manner  it  nught 
be  shown,  that  when  No.  3  is  brought 
into  cultivation,  the  rent  of  No.  2  must 
be  ten  quarters,  or  the  value  of  ten  quar- 
ters, whilst  the  rent  of  No.  1  would  rise 
to  twenty  quarters.  •  •  It  often  and 
indeed  commonly  happens  that  before 
Nos.  2  and  3,  or  the  mferior  lands,  are 
cultivated,  capital  can  be  employed  more 
productively  on  tiiose  lands  which  are 
already  in  cultivation.  .  .  In  such 
case,  capital  will  be  preferably  employed 
on  the  old  land,  and  will  equally  create  a 
rent;  for  rent  is  always  the  difference 
between  the  produce  obtuned  by  the  em- 
ployment of  two  equal  quantities  of  capi- 
tal and  labour.  If  with  a  capital  of 
1000/.  a  tenant  obtain  100  quarters  of 
wheat  from  his  land,  and  by  the  employ- 
ment of  a  second  capital  of  lOOol.  he 
obtain  a  further  return  of  85,  his  landlord 
would  have  the  power,  at  the  expiration 
of  his  lease,  of  obliging  him  to  pay  15 
quarters,  or  an  equivalent  value  for  addi- 
tional rent;  for  there  cannot  be  two  rates 
of  profit  If  he  is  satisfied  with  a  dimi- 
nution of  15  quarters  in  the  return  for  his 
second  1000/.,  it  is  because  no  employ- 
ment more  profitable  can  be  found  for  it. 
.  •  •  In  this  case,  as  well  as  in  the 
other,  the  capital  hut  employed  pays  no 
rent  For  the  greater  productive  powers 
of  the  first  1000/.,  15  quarters  is  paid  for 
rent;  for  the  employment  of  the  second 
lOOe/.,  no  rent  whatever  is  paid.  If  a 
third  1000/.  be  employed  on  the  same 
land,  with  a  return  of  75  quarters,  rent 
will  then  be  paid  for  the  second  1000/., 
and  will  be  equal  to  the  difference  be- 
tween the  produce  of  these  two*  or  10 
quarters ;  and  at  tiie  same  time  the  rent 
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of  the  first  lOtK)/.  will  rise  from  15  to  25 
qoATtets,  whilst  the  last  lOOo/.  will  paj 
no  rent  whatever."  (Ricardo's  Prim,  of 
Pol,  £coH..  3rd.  ed.) 

Aoother  incident  of  rant,  it  is  said,  is 
this :  that  it  does  not  form  a  part  of  the 
cost  of  prodnction.  Mr.  MacCulloch 
has  given  the  followinff  explanation  of 
this  law  in  Note  iii.  of  nis  edition  of  the 
•*  Wealth  of  Nations."  «•  The  price  of 
raw  produce/'  he  remarks.  **  does  not  ex- 
ceed the  cost  of  production,'*  including 
in  that  expression  the  ordinary  profiu  of 
the  producer's  capital.     **  The  aggregate 

5 rice  exceeds  the  aggregate  oobt  of  pnv 
action ;  but  this  is  bemuse  the  cost  of 
production  a  unequal.  The  price  ex* 
coeds  the  lowest,  but  not  the  highest  cost 
of  prodnction:  and  this  highest  cost, 
since  it  regulates  the  price  of  the  whole, 
may  be  considered,  without  impro- 
priety, as  the  cost  of  the  whole,  and  the 
rent  to  be  a  peculiar  privilege  of  ftvoured 
individuals." 

The  circumstances  which  precede  or 
accompany  the  cultivation  of  inferior 
lands  or  the  employment  of  additional 
capital  on  the  ola  lands  are  stated  to  be 
— I,  an  increase  of  population ;  2,  the 
accumulation  of  capital ;  3,  a  rise  in  the 
exchangeable  value  of  raw  produce.  The 
two  first  cause  a  fiill  in  pronts  and  wages, 
and  a  rising  market-price  of  raw  pro- 
duce is  a  consecjneuce  of  more  labour  or 
more  capital  bemg  required  to  produce  it, 
or  of  a  deficient  sut^ly  previous  to  its 
being  produced.  T^  f  now  C9uutry^  the 
whole  pandnfft  is  divided  between  the 
oamt9iists.au(ltUe  ]»baua'rK»  and  so  long 
AHertile  land  is  in  abundance  and  may 
be  had  for  an  almost  nominal  price, 
nobody  will  pay  a  rent  to  a  landlord, 
and  profits  and  wages  are  maintained  at 
a  hij^  t»l^  BUI  captlSr  accuinMstes 
\and  wages  decrease ;  and  whenever  agri- 
culture has  reached  a  state  in  which  the 
returns  of  additional  capital  on  the  old 
lands  are  less  than  could  be  obtained 
from  the  inferior  land,  such  inferior  land 
will  be  cultivated,  and  if  the  profits  of 
'the  ci^>ital  employed  on  such  inferior 
land  were  20  per  cent.,  while  the  old 
lands  yielded  30  per  cent,  a  rent  would 
nae  equivalent  to  the  dififerenoe,  or  10 
cent    This,  aa  weU  as  any  subte- 


nse of  rents,  is  caused  by  more 
capital  being  ready  to  be  laid  out  on  the 
old  land,  but  which  cannot  be  so  employed 
without  diminished  returns,  and  this  cir> 
cumstance  renders  it  more  profitable  to 
take  fresh  lands  into  cultivation,  though 
of  an  inferior  degree  of  fertility. 

One  of  Promisor  Tucker's  objections 
to  the  Rioardo  theory  of  rent  is  directed 
against  the  assumption  that  **  the  means 
of  subsistence  are   a  fixed  quantity,  or 
near  it,  instead  of  its  admitting  of  such 
gradations  that  a  labourer  may  be  sup- 
ported by  one-fifth  of  the  soil  once  re- 
quired for  subsistence;*'  and  he  points 
to  the  Western  states  of  the  American 
Union,  where  a  labourer  can  earn,  in  less 
than  ten  days,  as  much  grain  as  he  can 
consume  in  a  year,  and  where   conse- 
quently  a  very   high    scale  of  diet  ia 
maintain^  and  he  contrasts  it  with  other 
countries  in  which   the  whole    of   the 
year's  labour  is  necessary  to  earn  sub- 
sistence for  the  year,  although  the  scale 
of  diet  is  comparatively  low.      In  the 
Atlantic  states  of  the    Union,  as  com- 
pared with  the  Western  states,  the  con- 
trast is  also  very  striking.    This  Tary- 
ing   character   of    human    subsistence* 
Professor  Tucker   contends,  ma^  be    a 
cause  of  rent  without  either  an  mereaae 
or  decrease   in   the  returns  to   c^taL 
The  very  high  rents  paid  in  Ireland  may 
be  partly  attributed  to  this  cause.    In 
the   course   of  his   objections   to    Mr. 
Ricardo's     theory.    Professor     Tucker 
remarks  : — **  Land     is    a     prodneti've 
machine,  which  but  a  few  possess,  but 
whose  produce  none  can  dispense  with, 
and   for  which  there   being  more  and 
more  demanders,  they  must  and  will  give 
more  of  their  labour  to  obtain  it    .     . 
Rents,  having  once  begun,  continue  to 
increase  with  the  increase  of  population 
and   the   more    frugal   consumption    to 
which  it  impels  individuals."    Mr.  Blac- 
Gulloch  simply  regards  the  adoption  of  a 
less   costly   food    by  the   labourers    as 
similar  in  its  effects  upon   prices  and 
rents    to    an   improvement    m  agricnl- 
ture.    Professor  Tucker's  further  objee- 
tions  against  the  Ricardo  theory  consist 
in  its  ascribing  **  the  progressive  rise  of 
raw  produce  and  of  rents  to  the  neater 
amount  of  labour  expended  on  ue  sosl 
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last  cultivated,  and  not  to  the  greater 
cheapness  of  all  labour  from  the  increase 
of  population;"  and  in  its  maintaining 
that  **  when  raw  produce  rises,  labour  also 
rises"  (p.  156).  He  concludes  **that 
neither  is  a  resort  to  soils  of  inferior 
quality,  to  lands  more  distant  from 
market,  nor  different  outlays  of  capital 
on  the  same  lands,  necessary  either  to  the 
existence  of  rent,  or  to  its  progressive  in- 
crease ;  but  that  it  is  caus^  solely  by  the 
increase  of  population,  together  with  the 
4»pacit^  which  the  same  soil  posseGMs  of 
aupuui'ting  a  sreater  luuuber  by  reason 
of  their  resorting  to  a  more  frugal  mode 
of  subsistence"  (p.  121).  It  ^ould  be 
obseryed,  that  Professor  Tucker  admits 
that  **  successive  resorts  to  inferior  soils, 
or  outlays  of  fresh  capital  on  old  lands, 
keep  pace  with  the  rise  of  raw  produce, 
and  ordinarily  afford  a  meamre  of  the 
progress  cf  rent,  and  of  its  different  de- 
grees, according  to  diversities  of  fertility, 
culture,  or  distance  from  market,  but 
they  are  not  the  cause  of  its  rise "  (p. 
113).  Indeed,  whatever  may  be  the 
true  theory  of  the  causes  and  amount  of 
rent  in  any  given  community,  it  may  be 
very  easily  diown  that  the  existence  of 
soils  varying  in  fertility  is  not  a  neces- 
sary element  to  the  existence  of  rent, 
while  t)ie  limited  amount  of  productive 
soil  is  a  necessary  element 

Advantagesof  position,  such  as  a  proxi- 
mity to  markets,  may  counterbalance  the 
disadvantage  of  barrenness;  and  land 
of  this  description,  which,  if  it  were 
farther  removed,  would  yield  no  rent, 
-will,  under  these  circumstances,  produce 
8  higher  rent  than  more  fertile  lands 
situated  at  a  distance  from  the  same 
market  Land  in  the  neighbourhood  of 
towns  yields  a  high  rent,  and  a  still 
higher  rent  is  paid  for  land  in  towns. 
The  rent  in  each  of  these  cases  is  regu- 
lated either  by  the  common  principle 
that  there  cannot  be  two  rates  of  profit, 
of  which  the  case  first  mentioned  is  an 
instance;  or,  as  in  the  latter  examples, 
it  is  determined  by  the  limited  extent  of 
such  land. 

Restrictions  on  the  importation  of 
grain,  by  fordng  the  inferior  soils  into 
cultivation,  undoubtedly  tend  directly  to 
faise  rents ;  but  no  possible  quanti^  of 


imported  produce  could  have  any  mate- 
rial effect  in  diminishing  the  total  rents 
of  the  country.  Importation  necessarily 
implies  the  existence  of  high  prices  in 
the  importmg  country :  it  has  a  tendency 
to  equalise  rather  than  to  lower  prices, 
as,  by  facilitating  the  exchange  of  mann- 
fiictnred  goods  for  common  food,  popular 
tion  is  increased,  and  an  incroised  de- 
mand arises  for  other  products  of  the 
soil  besides  bread  com.  This  faaa  ban 
the  case  in  the  territory  of  Genoa,  where 
the  soil,  tiioiigh  of  a  sterile  nature  and 
unfit  fi>r  the  production  of  com,  yields  a 
higher  rent  than  the  fertile  corn-lands  in 
the  nluus  not  fiur  distant ;  for  the  cost  of 
production  being  low  by  means  of 
the  low  price  of  imported  food,  land  may 
be  cultivated  for  various  agricultural  o^ 
jects,  and  yield  a  rent  which,  if  employed 
in  the  production  of  grain,  would  scarcely 
repay  the  cost  of  production.  In  a  country 
which  possesses  superior  manuftcturiug 
resources  and  capabilities,  the  exchange 
of  manu&ctures  for  common  food  may 
therefore  be  a  cause  of  rent  without  re- 
sorting to  inferior  soils. 

Mr.  Ricardo  regarded  the  owners  of 
land  in  the  same  light  as  the  possessors 
of  a  monopoly,  advantageous  to  them- 
selves and  proportioDably  injurious  to 
the  mass  of  consumers.  Mr.  Malthas 
proposed  to  modify  this  view  of  their  ad- 
vantages, and  to  consider  them  as  origi- 
nating only  in  a  "partial  monopoly." 
The  former  is  accused  of  underrating  the 
national  importance  of  rents,  and  Mr. 
Malthus  of  overrating  them.  Under  a 
system  of  free  importation  of  the  pro- 
duce of  the  soil,  it  may  be  correct  to  con- 
sider the  owners  of  land  as  possessed 
only  of  a  "  partial  monopoly,"  but  it  is 
scarcely  so  when  laws  are  passed  which, 
except  in  seasons  of  high  prices,  pro- 
hibit the  supply  of  provisions  from 
fbreign  countnes ;  and  in  this  case  the 
interests  of  the  community  do  not  coin- 
dde  with  that  of  the  owners  of  land. 

When  rights  of  proper^  are  fully 
established,  rents  will  exist,  whether 
they  accrue  to  the  farmer-proprietor  or 
are  paid  by  the  farmer-tenant  to  a  land- 
lord. That  quality  of  land  which  ter^ 
minates  in  rent,  Mr.  Malthus  regards  as 
a  boon  most  important  to  the  happiness 
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of  mankind,  and  the  main  gecnrity  against 
the  time  of  the  'whole  society  heing  em- 
ploved  in  procaring  mere  necessaries. 
'♦  This,"  he  observes,  •*  is  the  source  of  all 
power  and  enjoyment  ;'and  without  which, 
m  fact,  there  would  be  no  cities,  no  naval 
and  military  force,  no  arts,  no  learning, 
none  of  the  finer  manu&ctnres,  none  of 
the  conveniences  and  luxuries  of  foreign 
countries,  and  none  of  that  cultivated 
and  polished  sodety  which  not  only 
elevates  and  dignifies  individuals,  but 
which  extends  its  beneficial  influences 
through  the  whole  mass  of  the  people." 

In  Mr.  Malthus's  *  Principles  of  Pol. 
Econ.'  the  subject  of  section  7,  chap,  iii., 
is  "On  the  causes  which  may  mislead 
the  landlord  in  lettins  his  lands,  to  the 
injury  both  of  himself  and  the  country." 
Most  of  the  considerations  which  he 
urges  are  of  a  practical  nature,  and  re- 
late to  rent  in  agriculture.  On  this  part 
of  the  subject  the  reader  may  refer  to 
Grainger  and  Kennedy,  **  On  the 
Tenancy  of  Land  in  Great  Britain." 

TRicfurdo,  Malthus,  Mill,  and  Mao- 
Cmloch's  Dreatises  on  the  Elements  and 
Principiea  of  Political  Economy  ;  l^ny- 
fessor  Tucker's  Laws  of  Wagea^  Prqfits, 
and  Bent  invettiaated,  Philadelphia, 
1837;  Professor  Jones's  Essay  on  the 
JXstributian  of  Wealth  ami  on  the 
Sources  of  Taxation,') 

RENT  (in  Law  Latin,  reddilus,  *<a 
return ")  is  a  right  to  the  periodical  re- 
ceipt of  money  or  something  valuable  in 
respect  of  lands  or  tenements  held  by 
him  fh>m  vhom  the  rent  is  due.  There 
are  three  kinds  of  rent— rent-service, 
rent-char^  and  rent-seek. 

There  is  rent-service  when  a  tenant 
holds  lands  of  his  lord  by  fealty  and  cer- 
tain  rent,  or  by  homage,  fealty,  and  cer- 
tain rent,  or  by  other  services  and  certain 
rent  Rent-service  therefore  implies 
tenure,  and  it  may  be  due  to  the  lord  of  the 
manor  of  which  the  hinds  are  held,  or  to 
some  other  chief  (that  is,  inmiediate)  lord 
of  the  fee,  or  to  the  reversioner.  The 
right  of  distress  is  an  incident  to  rent- 
service  in  arrear,  so  long  as  it  is  doe  to 
the  same  person  to  whom  fealty  is  due. 
In  order  that  rent-service  mav  now  be 
created,  the  person  to  whom  the  rent  is 
reserved  must  have  a  reversion  in  the 


lands  and  tenements  out  of  which  the 
rent  is  to  issue ;  but  any  reversion  is  soi^ 
ficieut  Thus  a  person  who  has  a  term 
of  twenty  years  may  grant  it  to  another, 
all  but  one  day,  and  this  will  leave  him  a 
reversion,  so  that  a  rent-service  nay  he 
reserved,  with  its  incidents  of  fealty  and 
the  right  of  distress.  If  he  assign  iH  his 
term,  reserving  a  rent,  but  without  a 
clause  of  disti^ss  in  the  assigpment,  he 
cannot  distrain  for  the  rent 

Rent-service  therefore  which  has  been 
created  since  the  statute  of  Quia  Emptores 
can  only  be  reserved  to  the  lessor  who 
retains  a  reversion,  and  it  will  belong;  to 
the  person  who  is  entitled  to  the  reversion. 
If  a  man  seised  in  fee  simple  makes  a 
lease  of  lands  for  Tears,  reserving  rent, 
the  rent-service  is  descendible  to  his  heir 
with  the  reversion;  though  all  rents 
which  accrue  due  to  the  lessor  before  his 
death  will  belong  to  his  perscmal  repre- 
sentatives. A  rent-service  reserved  out 
of  chattels  real  will  of  course  belong  to 
the  personal  representatives  of  the  lessor. 
A  rent  is  now  most  commonly  reserved 
in  leases  for  years,  but  it  may  be  reserved 
on  any  conveyance  which  passes  or  en- 
larges an  estate ;  and  it  may  be  reserved 
in  the  grant  of  an  estate  in  remainder  or 
reversion,  or  in  a  grant  of  a  lease  for 
years  to  commence  at  a  future  time. 

A  ren^service  may  be  separated  from 
the  reversion  or  seignory,  by  the  rever- 
sioner grantfng  the  rent  and  retaining  the 
fbalty:  in  this  case  the  lands  are  still  held 
of  the  grantor,  but  the  rent  is  due  to  the 
grantee ;  not  however  as  rent-service,  but 
as  rentrseck  (redditns  hccus),  so  called, 
**for  that  no  Stress  is  incident  to  it" 
(Litt  218.)  If  the  seignory  or  reversion 
is  granted,  the  rent^ervice  will  pass  by 
the  ^rant,  and  the  grantee  is  entitled  to 
receive  the  rent  fh>m  the  tenant  from  the 
time  that  he  gives  him  notice  of  the  grant, 
together  with  all  rent  that  had  accrued 
due  since  the  grant,  and  is  unpaid  at  the 
time  of  such  notice. 

Rent-service  can  only  be  reserved  to 
the  feoffor,  donor,  or  lessor,  or  to  their 
heirs,  upon  any  feoffment,  gift,  or  lease: 
and  if  rent  is  reserved  generally,  without 
n>ecifying  the  persons,  it  will  belong  to 
the  lessor,  and  after  his  death  to  those 
who  are  entitied  to  the  reversion.     Rent 
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18  payable  at  the  times  mentioned  in  the 
reserration,  bat  not  till  the  last  minute  of 
the  day  on  vhich  it  is  payable. 

When  rent-service  is  in  arrear,  the 
conmion-law  remedy  for  the  recoyeir  of 
it  is  by  distress.  [Distress.!  By  4  Geo. 
II.  c  28,  §  2,  every  landlord  who  by  the 
terms  of  his  lease  has  a  right  of  re-entry 
in  case  of  non-payment  of  rent,  may, 
when  half  a  year's  rent  is  dae,  and  there 
is  no  sufficient  distress  on  the  premises, 
serve  a  declaration  in  ejectment  on  his 
tenant,  without  any  formal  re-entry  or 
previous  demand  of  rent,  and  a  recovery 
in  such  ejectment  is  final  and  conclusive, 
unless  the  rent  and  all  costs  are  paid 
within  six  calendar  months  after  the 
judgment  in  the  action  of  ejectment  has 
been  executed.  The  action  may  also  be 
stayed  before  trial,  if  the  tenant  will  pay 
or  tender  to  the  lessor,  or  pay  into  court 
all  the  rent  then  in  arrear,  together  with 
the  costs.  By  the  common  law  the  lessor 
has  also  an  action  of  debt  for  rent  against 
a  lessee  for  years  or  at  will ;  and  by  the 
statute  of  Aime  (8,  c.  14,  §  4)  there  is 
also  the  same  action  against  a  lessee  for 
life  during  the  continuance  of  his  estate, 
which  had  previously  been  given  for  ar- 
rears of  rent  after  the  determination  of 
the  estate  (32  Hen.  VIII.  c.  37). .  A 
lessor  may  also  have  an  action  of  cove- 
nant for  rent,  either  by  force  of  the  im- 
plication contained  in  such  words  as 
*'  yielding  and  paying"  rent,  or  by  force 
of  an  express  covenant  to  pay,  which  is 
seldom  omitted  in  any  lease.  If  the  les- 
see asagn  his  interest  in  the  term,  he, 
and  his  executors  so  fisur  as  they  have 
assets,  are  still  liable  under  the  covenants 
to  the  person  entitled  to  the  reversion. 
The  assignee  also  becomes  bound  by  such 
of  the  covenants  as  run  with  the  land, 
and  is  consequently  liable  to  an  action 
upon  them.  There  is  alsp  the  remedy  by 
action  of  assumpsit  or  debt  for  the  use 
and  occupation  of  land,  which  action  lies 
without  any  express  agreement  for  rent.* 

Rent^service  may  be  discharged  in 
various  ways.  If  the  tenant  be  evicted 
from  the  lands  demised  to  him,  he  is  dis- 
charged from  payment  of  the  rent ;  and 
if  the  lessor  purchase  the  lessee's  interest, 

«  See  a  lemark  on  thia  action,  6  A.  and  E.,  p.  839. 


the  rent  is  also  discharged.  The  lessor 
may  release  a  part  of  the  rent-service, 
without  releasing  the  whole.     ^ 

A  rent-charge  is  a  rent  granted  out  of 
land  either  at  common  law  or  by  the 
Statutes  of  Uses,  with  a  power  of  distress 
for  the  recovery  of  the  rent  Such  rents 
may  be  created  by  the  owner  of  Uie  land 
who  retains  the  property  of  it ;  and  they 
may  also  be  reserved  on  the  alienation  of 
the  land.  These  rents  differ  from  rent- 
service  in  not  being  connected  with  ten- 
ure, and  the  remedy  by  distress  is  there- 
fore not  an  incident  to  rent-charges,  but 
is  created  by  the  same  instrument  which 
creates  the  rentrcharge.  If  no  power  of 
distress  is  given,  the  rent  is  a  rent-seek. 
Rent^arge  may  be  created  either  by 
deed  or  by  will.  Sometimes,  by  the 
terms  of  the  grant,  the  grantee  of  a  rent- 
charge  is  empowered  to  enter  on  the  land 
and  satisfy  himself  for  all  arrears  out  of 
the  profits  of  the  land.  When  a  rent- 
chai^  is  created  under  the  Statute  of 
Uses  (§  4,  5)  with  a  power  of  distress 
and  entry  upon  the  land  in  case  of  arrear, 
the  person  to  whom  the  rent-diarge  is 
given  obtains  the  legal  estate  in  the  rent- 
charge,  with  all  the  remedies  for  ite 
recovery,  as  he  would  bv  a  direct  grant 
of  the  rent^harge ;  and  the  same  instru- 
ment (lease  and  release)  which  cieates 
the  rent-charge  may  also  make  a  settle- 
ment of  the  lands  charged  with  the  rent. 
In  this  way  in  a  marriage-settlement  a 
rent-charge  may  be  provided  for  the  wife's 
jointure. 

An  estate  in  a  rent-charge  may  be 
either  in  lee  simple,  in  fee  taS,  for  fives, 
or  for  years,  according  to  the  terms  of 
the  original  limitation.  A  rent-charge 
of  inheritance  is  real  estate,  and  descend- 
ible to  the  heir;  but  a  payment  that  is 
due  belongs  to  the  person  representative. 

A  rent-seek,  as  already  mentioned,  is 
not,  like  rent-service,  accompanied  with 
a  right  to  distrain  at  common  law ;  but 
by  the  stat  4  Geo.  II.  c  28.  §  5,  this  dis- 
tinction in  respect  of  remedy  between 
rent-service  and  rent-seek,  created  since 
that  statute,  is  abolished ;  and  the  act  also 
applies  to  rent-seek  created  prior  to  ihe 
statute  which  had  been  duly  paid  for 
three  years  out  of  the  Isst  twenty  years. 
Other  rents,  though  they  belong  to  one  of 
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the  three  dmsions  above  mentioned,  are 
often  distinguished  by  particular  names : 
thus  the  real  rent  due  from  a  freeholder 
is  called  a  chief  rent  (redditus  capitalis) ; 
the  rents  of  freeholders  and  antient  copy- 
holders of  manors  are  sometimes  called 
rents  of  assise,  being  tissisi,  or  ascertained, 
and  also  quit  rents  (quieti  redditus),  be< 
cause  they  are  a  quittance  and  discharge 
of  all  senrices. 

A  fee-farm  rent  is  properly  a  perpetual 
rent-service  reserved  by  the  crown,  or, 
before  the  statute  of  Quia  Emptores 
[Feudal  System],  by  a  subject,  upon  a 
grant  in  fee  simple..  The  purchaser  of 
fee-fiirm  rents  originally  reserved  to  the 
crown,  but  sold  under  22  Car.  II.  c.  6, 
has  the  same  power  of  distress  that  the 
king  hod,  and  so  may  distrain  on  other 
land  of  the  tenant  not  subject  to  the  rent. 

REPORTS  (in  Law)  are  relations  of 
the  proceedings  of  courts  of  law  and 
equity.  They  contain  a  statement  of  the 
pleadings,  the  &cts,  the  arguments  of  coun- 
sel, and  the  judgment  of  Uie  court  in  each 
case  reported.  The  object  of  them  is  to 
establish  the  law,  and  prevent  conflicting 
decisions,  by  preserving  and  publishing 
the  judgment  of  the  court,  and  the 
ffrounds  upon  which  it  decided  the  ques- 
tion of  law  arising  in  the  case. 

The  earliest  reports  extant  are  the 
*  Tear-books.'  It  is  said  that  some  few 
exist  in  MS.  of  the  reign  of  Edward  I., 
and  a  few  broken  notes  are  to  be  found  in 
Fitzherbert's  Abridgment  A  series  of 
these  commences,  and  are  now  printed, 
from  the  reign  of  Edward  II.  They 
were  published  annually,  which  explains 
their  name,  from  the  notes  of  persons, 
four  in  number,  accoi^ing  to  LoM  Coke, 
who  were  paid  a  stipend  by  the  crown  for 
the  purpose  of  committing  to  writing  the 
proceedings  of  the  courts.  These  early 
accounts  of  cases  are  very  short,  abrupt, 
and  often  confused,  especially  from  the 
circumstance  that  it  is  frequently  difficult 
to  ascertain  whether  a  judge  or  a  counsel 
is  speaking.  At  that  time  Judges  were 
dismissed  at  the  pleasure  ox  the  crown, 
and  after  their  dismissal  returned  to  their 
previous  position  of  counsel. 

The  Year-books  continue,  with  occa- 
sional interruptions  in  their  series,  down 
to  the  leign  of  Henry  VIII.     The  omis- 


sion during  the  time  of  Richard  II.  has 
been  attempted  to  be  supplied  by  Belle  we, 
who  collected  and  arranged  the  cases  of 
that  period  which  had  been  preserved  by 
other  wri  ters.  The  Year-books  are  wholly 
written  in  Norman-French,  although  bj 
36  Edw.  III.  Stat.  1,  c  15,  it  was  enacted 
that  all  pleadings  should  be  in  the  Eng- 
lish language,  and  the  entries  ou  the  roUs 
in  Latin.  The  Norman-French  continued 
to  be  used  by  some  reporters  even  as  late 
as  the  eighteenth  century.  The  last 
which  appeared  in  that  tongue  were  those 
of  Levinz  and  Lutwyche :  the  former  in 
1 702 ;  the  latter,  in  French  and  Latin,  in 
1 704.  The  Year-books  of  later  date  have 
more  continuity  of  style  and  fulness  of 
discussion:  cases  are  cited,  and 'the  de- 
cision of  the  court  is  given  at  greater 
length.  About  the  end  of  the  rei^  of 
Henry  VII.  it  is  probable  that  the  stipend 
was  withdrawn.  Only  five  Year-books 
exist  for  the  ensuing  reign,  and  none 
were  published  after  it  Lord  Coke  ob- 
serves, that  there  is  no  small  difference 
between  the  cases  reported  in  the  reign  of 
Henry  VIII.  and  those  previous.  Their 
place  was  shortly  afterwards  supplied  by- 
reports  compiled  and  published  by  pri- 
vate individuals  on  their  own  responsi- 
bility, but  subject  for  some  time  to  the 
inspection  and  approbation  of  the  judges, 
whose  testimony  to  the  ability  and  fitness 
of  the  reporter  is  often  prefixed  to  the 
Reports.  This  however  soon  became  a 
mere  form,  as  appears  by  the  statement  <^ 
Lord-Keeper  North,  who  speaks  slight- 
ingly of  the  Reports  in  his  time  as  com- 
piured  with  his  fiivourite  Year-books. 

Daring  the  reign  of  Henry  VIII.  and 
his  three  successors.  Dyer,  afterwards 
chief-justice  of  the  Common  Pleas,  took 
notes  as  a  reporter.  Benloe  and  Dalison 
were  also  reporters  in  these  reigns.  In 
the  time  of  Elizabeth  many  eminent  law- 
yers reported  the  proceeding  of  the 
courts,  and  from  the  ability  with  which 
they  acquitted  themselves,  added  to  the 
previously  unsettled  state  of  the  law,  the 
Reports  of  about  this  period  have  acquired 
very  great  authority.  Anderson,  Moore. 
Leonard,  Owen,  Coke,  and  Croke  all 
lived  about  this  time.  But  the  first  printed 
accounts  of  cases  published  by  a  private 
hand  are  those  of  Edmund  Plowden,  the 


REPORTS. 


[  689  ] 


REPRIEVE. 


first  part  of  which  appeared  m  the  year 
1571,  under  the  title  of  *  Commentaries.* 
A  few  years  afterwards  the  executors  of 
Dyer  published  the  notes  of  their  testator 
under  the  express  name  of  'Reports,' 
being  the  first  published  under  that  title. 
These  were  followed,  in  1601  and  1602, 
by  those  of  Sir  Edward  Coke,  which, 
from  their  excellence,  have  ever  been 
dignified  by  the  name  of  *  The  Reports.' 
During  this  time  reporters  did  not,  as 
they  have  done  in  more  modem  times, 
confine  themselves  to  one  court.  In  the 
same  volume  are  found  reports  of  cases 
in  chancery,  in  the  three  superior  courts, 
the  court  of  wards,  &c  During  the 
rei^  of  James  I.,  Lord  Bacon  and  Sir 
Julius  Cficsar  suggested  to  the  king  the 
appointment  of  two  officers  for  the  pur- 
pose of  takinff  notes  and  minutes  of  pro- 
ceedings in  the  courts.  James  acceded 
to  the  suggestion,  and  a  copy  of  his  ordi- 
nance for  their  appointment,  at  a  salary 
of  loo/,  each,  is  still  extant  (Rymer's 
FaderOy  1 5  Jac.  1.1617.)  The  ordinance 
does  not  however  appear  to  have  l)een 
acted  upon,  and  Reports  continued  to  be 
compiled  and  publisned  by  private  hands 
only. 

The  English  language  was  first  used 
by  reporters  about  the  time  of  Elizabeth. 
Lord  Coke  employed  it  in  his  *  Commen- 
tary upon  Littletpn.'  In  his  preface  he 
states  why  he  thought  it  convenient  to  do 
so;  and  adds  that  his  conduct  was  not 
without  precedent.  From  the  period  of 
Elizabeth  down  to  the  present,  reports 
have  been  published  of  the  proceedings  in 
all  the  courts.  The  whole  body  of  Re- 
ports is  now  very  large.  Every  court 
has  its  reporters,  who  are  not  persons 
authorized  by  the  courts.  The  reporters 
use  their  own  judgment  as  to  what  they 
shall  report,  and  &eir  volumes  often  con- 
tain tritling  matters  and  are  swelled  out 
to  a  most  unreasonable  and  useless  bulk. 

A  good  record  of  cases  decided,  with  a 
brief  statement  of  the  cases  and  the  grounds 
of  the  decision,  is  certainly  both  useful 
and  necessary ;  but  the  great  mass  of 
reported  cases  and  the  trifling  matter  of 
many  of  them  have  had  the  efi'ect  of 
making  lawyers  rely  more  on  the  judg- 
ments in  particular  cases  than  on  those 
general  principles  of  law  which  have  an 


extensive  application  and  are  the  siirett 
foundation  for  a  sound  lecal  opinion. 

(Coke's  BeportSf  Preface  to  Part  3; 
Dugdale's  Origine*  JuridicaUa ;  Reeves's 
HiMory  of  the  Enyliah  Law,) 

REPRESENTATIVES.  [CoMMONg, 
House  of;  Paruament.] 

REPRIEVE  (from  the  French  repris, 
withdrawn)  means  the  withdrawal  of  a 
prisoner  from  the  execution  and  proceed- 
ing of  the  law  for  a  certain  time.  Every 
court  which  has  power  to  award  execu- 
tion, has  also  power,  either  before  or 
after  judgment,  to  grant  a  reprieve. 
The  consequence  of  a  reprieve  is,  that 
the  delivery  or  the  execution  of  the  sen- 
tence of  the  court  is  suspended.  A  re- 
prieve may  proceed  from  the  mere  plea- 
sure of  the  crown  expressed  to  the  court, 
or  from  the  discretion  of  the  court  itself. 
The  justices  of  gaol  delivery  may  either 
grant  or  take  off  a  reprieve,  although 
Qieir  session  be  finished,  and  their  com- 
mission expired.  A  reprieve  which  pro- 
ceeds from  the  discretion  of  the  court  is 
usually  granted  when,  from  any  circum- 
stance, doubt  exists  as  to  the  propriety  of 
carrying  a  sentence  into  execution.  This 
doubt  may  be  created  eitlier  from  the 
unsatisfactory  character  of  the  verdict, 
the  suspicious  nature  of  the  evidence,  the 
insufficiency  of  the  indictment,  or  from 
the  appearance  of  circumstances  &voura- 
ble  to  the  prisoner.  When  a  reprieve  has 
been  granted  with  a  view  to  recommend 
to  mercy  a  prisoner  capitally  condemned, 
a  memorial  to  that  efi'ect  is  forwarded  to 
the  secretary  of  state,  who  recommends 
the  prisoner  to  the  mercy  of  the  crown, 
and  to  a  pardon,  on  condition  of  trans- 
portation or  some  lighter  punishment 
[Pardon.]  Where  it  has  been  granted 
by  reason  of  some  doubts  in  point  of  law 
as  to  the  propriety  of  the  conviction,  the 
execution  of  the  sentence  is  suspended 
until  the  opinion  of  the  judges  has  been 
taken  upon  it  The  sentence  is  then 
executed  or  commuted  in  accordance 
with  their  opinion. 

There  are  two  cases  in  which  a  re- 
prieve is  always  granted.  One  is  where 
a  woman  who  has  been  capitally  con- 
victed pleads  her  pregnancy  in  delay  of 
execution.  [Law,  Criminal,  p.  228.] 
The  other  is  where  a  prisoner  appears 
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to  have  beoome  insiDe  between  judgment 
and  the  award  of  ezecation.  In  each 
case  a  jary  must  be  sworn  to  inqaire 
whether  he  really  is  insane.  If  they 
find  that  he  is»  a  reprieve  must  be 
granted.  (  Tkrmt$  de  la  Ley,  498 ;  Hale, 
P.  C. ;  2  Hawk.  P,  C.  book  U.  c  51, 
$  8,  9 ;  4  Blackstone,  Com,) 

A  repriere  is  granted  thns :— Before 
leaving  an  assise  town,  a  calendar  con- 
taining the  names,  oflRences,  and  sen- 
tences of  the  prisoners  is  prepared  by 
the  clerk  of  the  assise,  and  is  signed  by 
the  judge.  If  he  thinks  proper  to  re- 
prieve  any  one  of  them,  be  writes  the 
word  **  reprieved  "  in  the  margin  of  the 
calendar,  opposite  to  the  name  of  the  pri- 
soner, as  follows : — 

I      A.  B.   for  I      -,^ . 
**Reprieffed.  I  the    murder       k.„^  .. 
.  ^  I  of  CD.         I     **"««*• 

If  he  leaves  A.  B.  for  execution,  and 
subsequently  reprieves  him,  he  writes  to 
the  under-sheriff  and  the  gaoler  to  say 
so,  and  such  letter  from  the  judge  stays 
execution. 

If  the  reprieve  is  sent  by  the  secretary 
of  state,  it  is  under  the  sign  manual  of 
the  king. 

.REPUBLIC  Is  derived  immediately 
flrom  the  French  r^publique,  and  ulti- 
mately from  the  Latin  reg  publico.  The 
Latin  expression  res  pubuca  is  defined, 
by  Facciolati,  to  be  "res  communis  et 
publics  dvinm  una  viventinm,"  and  cor- 
responds very  closely  with  the  English 
word  commTmweaUh,  as  used  in  its  largest 
acoeptaUon  for  a  political  society.  The 
Latin  word  re*  pAlica  might  be  applied 
to  a  community  under  a  substantially 
monarchical  government;  thus  Angustns 
is  said,  in  a  passage  of  Oipito,  a  lioman 
lawyer,  to  have  governed  the  re$  publica 
(Gellius,  xiii  12);  the  word,  however, 
was  more  applicable  to  a  society  having 
a  popular  government  than  to  a  society 
having  a  monarchical  government;  thus 
Cicero  denies  that  the  name  of  res  publica 
can  be  properly  given  to  a  community 
which  is  grievously  oppressed  by  the  rule 
of  a  single  man :  **  Ergo  illam  rem  populi, 
id  est  rem  pnblicam,  qnis  diceret  tum, 
qonm  cmdelitate  nnins  oppressi  essent 
universi;  neque  eeset  nnom  vinculum 
^'•-'^s,  nee  consensus  ac  sodetas  coetos. 


quod  est  popnlni."  {Ve  Rep^  iiL 
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DoHaemon,  in  the  'Antigone' of  So- 
phocles (v.  733),  says  that  a  state  which 
IS  nnder  the  power  of  one  man  does  not 
deserve  the  name  of  a  state. 

A  repMic,  according  to  the  modem 
usage  of  the  word,  signifies  a  political 
community  which  is  not  under  monarch- 
ical government,  or,  in  other  words,  a 
political  community  in  which  one  person 
does  not  possess  the  entire  soverngn 
power.  Dr.  Johnson,  in  his  dictionary, 
defines  a  repnblic  to  be  **  a  state  in  which 
the  power  is  lodged  in  more  than  one.'* 
^noe  a  republic  is  a  political  community 
in  which  several  persons  share  the  aov^ 
reign  power,  it  comprehends  the  two 
classes  of  aristocracies  and  democracies, 
the  differences  between  which  are  ex- 
plained nnder  Abutoceact  and  Dbxo- 

CEACT. 

The  word  republic  is  sometimes  onder- 
stood  to  be  equivalent  to  dewmcraey,  and 
the  word  republicoH  is  considered  as 
equivalent  to  democrai ;  but  this  restricted 
sense  of  the  words  appears  to  be  inaccu- 
rate ;  for  aristocratic  communities,  sach 
as  Sparta,  Rome  in  early  times,  and 
Venice,  have  always  been  called  republics. 

It  has  been  shown  in  Momabcht  that 
the  governments  usually  styled  **  limited 
monarchies"  are  property  aristocrs^es 
presided  over  by  a  king;  and  oonse- 
qnentiy  ought  to  be  referred  to  the  dass 
of  republics,  and  not  to  that  of  monardiles, 
in  which  they  are  commonly  placed. 
We  observe,  however,  that  the  Grerraan 
writers,  who  know  firom  their  personal 
experience  the  character  of  monarefaies 
stncUy  so  called,  sometimes  correctly 
give  the  name  of  republican  to  the  go- 
vernment of  England  since  1688,  and  to 
the  government  <?  France  since  1815. 

A  vast  deal  of  error  and  confunon  of 
thought  (leading  to  important  practical 
consequences)  haa  arisen  fh>m  the  cs^- 
cious  and  indistinct  usage  of  the  words 
numarchv  and  republie. 

REQUEST,  COURTS  OF  (sometimes 
called  CourU  d'  Co»Meienee\  are  local 
tribunals,  fonn<ted  by  Act  of  Pariiament 
to  facilitate  the  recovery  of  small  dcbta 
from  anv  inhabitant  or  trader  in  the  dis* 
trict  defined  by  the  Act 
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As  all  the  Acts  are  made  npon  the  same 
model,  the  most  easy  method  of  explain- 
ing the  functions  of  these  courts  -will  be 
to  show  the  general  proTisions  of  those 
Acts. 

A  board  of  commissioners  is  appointed, 
often  in  corporate  towns  consisting  of 
one  or  two  aldermen,  with  a  certain 
number  of  householders  as  assessors.  To 
this  board  is  given  the  power  of  sum- 
moning a  debtor,  upon  the  complaint  of 
the  creditor,  of  taking  the  evidence  of  the 
creditor  and  his  witnesses  upon  oath,  of 
determining  on  the  amount  due,  and 
issuing  a  sunmions  or  order  to  the  debtor 
to  pay  that  amount,  either  in  one  sum  or 
by  instalments.  The  board  has  usually 
the  power  of  distress  on  goods,  or  of  im- 
prisonment daring  a  limited  time,  if  the 
order  for  payment  is  not  obeyed.  In 
London  the  jurisdiction  is  confined  to 
cases  where  both  parties  are  inhabitants, 
and  the  same  restriction  may  be  found  in 
some  of  the  older  Acts ;  but  usually  it  is 
sufficient  that  the  debtor  should  be  an  in- 
habitant, or  should  be  **  seeking  his  live- 
lihood "  within  the  jurisdiction. 

The  sum  to  which  the  jurisdiction  of 
these  courts  extends  is  usually  5/.,  often 
only  2/.,  and  the  debt  may  arise  either 
upon  simple  contract,  a  balance  of  ac- 
counts, or  as  a  compromise  of  a  larger 
debt ;  but  there  is  usually  a  proviso  in  the 
Acts  that  a  larger  debt  shall  not  be  split 
into  fragments  to  bring  it  within  the 
jurisdiction  of  the  court,  although  the 
creditor  may  reduce  a  larger  demand  to 
such  a  sum  as  the  court  can  award,  pro- 
vided he  is  satisfied  with  the  smaller 
amount  in  discharge  of  his  whole  debt. 

The  Acts  usually  provide  that  if  a  party 
within  the  jurisdiction  is  sued  in  one  of 
the  superior  courts,  and  the  plaintiff  re- 
covers from  him  only  the  sum  which  the 
local  court  could  have  awarded,  the 
plaintiff  shall  pay  full  costs  to  the  de- 
fendant. The  Acts  also  reserve  to  a  land- 
lord the  right  to  distrain  for  rent,  and 
also  prohibit  the  courts  iirom  interfering 
in  matters  touching  thd  right  to  land  or 
the  occupation  of  it,  or  in  matters  belong- 
ing to  ecclesiastical  courts,  or  to  tithes: 
usually,  too,  gambling  debts  are  excluded, 
and  sometimes  tavern  debts  incurred  on 
Sunday.     The  courts  have  jurisdiction 


over  persons  under  age,  and  can  usually 
grant  summons  for  wages  due  to  minors. 
Attorneys  are  not  exempted  from  the 
jurisdiction  of  the  court,  but  they  are 
usually  prohibited  from  practising  in  it, 
and  they  are  not  liable  to  payment  of 
costs  for  suing  in  superior  courts.  Most 
of  the  Acts  contain  a  clause  prohibiting 
the  removal  of  the  proceedings  to  su- 
perior courts. 

The  8  &  9  Vict.  c.  127,  §  9,  enables  her 
majesty,  with  the  advice  of  her  privy 
council,  among  other  things  to  extend  the 
jurisdiction  of  any  court  of  requests  to 
20/.,  if  such  court  has  a  judge  who  is 
either  a  barrister  at  law,  or  special  pleader, 
or  an  attorney  of  one  of  the  'superior 
courts  of  common  law  at  Westminster, 
who  shall  have  practised  as  an  attorney 
for  at  least  ten  years.  The  same  section 
makes  provision  for  the  appointment  of 
such  a  judge. 

The  first  Act  for  the  establishing  of  a 
court  of  requests  is  the  1  James  I.  c.  15, 
which  confirms  the  court  which  had  al- 
ready been  established  in  London  by  an 
act  of  the  common  council,  at  least  as 
early  as  the  reign  of  Henry  VIII.,  if  in- 
deed it  had  not  been  established  by  antient 
usage.  (Tidd  Pratt's  *  Abstract  of  the 
Acts  of  Parliament  relating  to  Courts  of 
Requests,'  for  a  list  of  the  places  which 
have  such  courts.) 

RESIDENCE.    [Benefice.] 

RESIGNATION.  The  word  Resig- 
nation  literally  signifies  an  unsealing  or 
breaking  of  a  seal  in  order  to  open  a  tea* 
tamentary  instrument,  as  in  Horace,  Lib. 
i.  Ep.  vii.  8  : 

'*  OflicioMque  •eduUtas  et  opella  forensis 
Addudt  febras,  et  teBtamento  reiignat." 

The  English  word  Resignation  is  the 
proper  term  to  express  the  giving  up  of  a 
benefice  which  the  canonists  call  Renun- 
ciation. A  surrender  is  the  giving  up  of 
temporal  land  into  the  hands  of  the  lord. 
A  resignation  of  a  benefice  must  be  made 
to  a  superior :  a  parson  must  resign  to  his 
bishop,  a  bishop  to  the  archbishop,  and 
an  archbishop  to  the  king.  A  donative 
is  to  be  resigned  to  the  patron,  for  a  do- 
native is  received  immediately  from  the 
patron ;  but  a  common  benefice  is  to  be 
resigned  to  the  ordinary  who  has  ad- 
mitted and  instituted  the  clerk.  The 
2t 
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subject  of  Resignation  Bonds  is  discussed 
under  Benefice,  p.  350. 

The  re8igp:iation  must  be 'in  writing, 
and  contain  the  proper  formal  words,  of 
which  "resigno,"  "resign,'*  is  one,  but 
not  the  only  one  that  is  necessary.  The 
benefice  or  ecclesiastical  preferment  is  not 
Tacant  until  the  resignation  has  been  ac- 
cepted. 

The  term  Resi^ation  is  now  generally 
applied  to  any-giving  up  of  an  office  or 
place,  even  to  those  which  are  merely 
honorary,  as  a  seat  at  a  board  of  directors 
or  at  the  council  of  a  literary  or  scientific 
society.  It  is  usual  to  accept  such  resig- 
nations formally,  though  in  most  cases  a 
man  may  give  up  or  withdraw  from  any 
such  place,  when  he  pleases,  though  he 
will  not  thereby  alone  free  himself 
from  any  pecuniary  demand  to  which  he 
may  in  such  capacity  have  made  himself 
liable. 

RESIGNATION  BONDS.  [Benb- 
ncE,  p.  352.1 

RESPONDENTIA.    [Bottomry.] 

HESTITUTIOS.— Restitution  of  sto- 
len goods.  By  7  &  8  Geo.  IV.  c.  29,  §  57, 
if  any  person  guilty  of  a  felony  or  mis- 
demeanor under  that  act,  in  stealing,  con- 
verting, or  receiving  any  property,  shall 
be  indicted  for  such  offence  by  the  owner 
or  his  executor,  and  convicted,  the  pro- 
perty shall  be  restored  to  the  owner,  and 
the  court  before  whom  the  person  shall 
be  convicted  shall  have  power  to  award 
writs  of  restitution  for  the  property,  or 
order  it  to  be  restored  in  a  summary 
maimer.  Provided  that  if  it  shall  appear 
that  any  valuable  security  shall  have 
been  bona  fide  paid  or  discharged  by  some 
person  liable  to  pay  it,  or  being  a  negoti- 
able instrument  shall  have  been  bond  fide 
taken  or  received  by  transfer  or  delivery 
by  some  person  for  a  valuable  considera- 
tion, without  any  reasonable  ground  to 
suspect  that  it  had  been  stolen,  &c.,  then 
the  court  shall  not  order  the  restitution 
of  such  security. 

Before  this  Act,  the  owner  was  in  all 
cases  entitled  to  restitution  on  conviction 
for  a  felony,  bdt  not  for  a  misdemeanor. 
During  the  period  between  the  theft  and 
the  conviction,  or  acquittal  or  death  of  the 
prisoner,  the  ownership  of  the  property 
IS  suspended.    (2  Inst,,  711;  HorwcKid  v. 


Smith,  2    T.  R,,  750;   Bum's  Justice, 
*  Restitution.') 

REVERSION.  «*  Reversion  of  land 
is  a  certain  estate  remaining  in  the  lessor 
or  donor,  after  the  particular  estate  and 
possession  conveyed  to  another  by  lease 
for  life,  for  years,  or  gift  in  tail.  And 
it  is  called  a  reversion  in  respect  of  the 
possession  separated  from  it :  so  that  he 
that  hath  the  one,  hath  not  the  other  at 
the  same  time,  for  being  in  one  body 
together,  there  cannot  be  said  a  rever- 
sion, be<»iuse  by  the  uniting,  the  one  of 
them  is  drowned  in  the  other.  And  so 
the  reversion  of  land  is  the  land  itself 
when  it  fklleth."  {Termes  de  la  Ley,) 
Thus  if  a  man  seised  in  fee  simple  con- 
veys lands  to  A  for  life,  or  in  tail,  he  re- 
tains the  reversion  in  fee  simple.  In  all 
cases  where  the  owner  of  land  or  the 
person  who  has  an  estate  in  land,  grants 
part  only  of  his  estate,  he  has  a  rever- 
sion ;  and  as  the  grantee  holds  of  him, 
there  is  tenure  between  them,  and  the 
grantor  has  a  seignory  by  virtue  of  hav- 
ing a  reversion.  When  a  man  grants  all 
his  estate  to  another,  or  grants  a  parties- 
lar  estate  to  A,  and  various  remainders 
over,  remainder  to  F  in  fee,  he  has  no 
reversion  left,  and  therefore  he  has  no 
seignory  since  the  passing  of  the  statute 
of  Quia  Emptores.  The  remainder-mea 
also  who  precede  the  remainder-man  in 
fee,  do  not  hold  of  such  remainder-man. 
but  of  the  lord  of  the  fee  of  whom  the 
original  owner  held.  The  word  rever- 
sion is  often  used  inaccurately,  and  it  L« 
sometimes  necessary  to  recur  to  its  strict 
legal  signification. 

Before  the  passing  of  the  statute  D? 
Donis,  if  a  man  seised  in  fee  simple 
granted  his  lands  to  a  man  and  the  heirs 
isi  iiis  body,  he  had  no  reversion,  for  the 
grantee  was  considered  to  have  a  con- 
ditional fee.  But  since  this  statute,  an 
estate  to  a  man  and  the  heirs  of  fats 
body  has  always  been  considered  to  be  a 
particular  estate. 

If  a  man  grants  a  lease  gf  laads  in 
possession,  at  common  law,  he  has  no  re- 
version until  the  lessee  enters  by  virtue 
of  his  lease,  for  the  lessee  has  no  estate 
until  he  enters ;  but  if  the  term  of  yean 
is  created  under  the  Statute  of  Uses,  as 
by  bargain  and  sale,  the  lessee  has  a 


EIGHT. 


[643] 


RIGHT. 


vested  estate  by  virtue  of  the  statute,  j 
without  entering  on  the  land,  and  conse- 
quently the  lessor  has  a  reversion.  It  is 
said  that  a  reversion  cannot  be  created 
by  deed  or  other  assurance,  but  arises 
from  construction  of  law.  This  means 
that  a  reversion  is  not  created  by  the  act 
of  the  party  who  conveys  part  of  his 
estate,  but  is  a  legal  consequence  of  his 
acts.  If  a  man  seised  in  fee  simple 
limits  his  estate  to  another  for  life  or  in 
tail,  remainder  to  himself  in  fee  or  to  his 
own  right  heirs,  he  has  not  a  renaainder, 
but  a  reversion.  Yet  by  a  recent  statute 
(3  and  4  Wm.  IV.  c.  106)  the  effect  of 
such  a  limitation  is  to  vest  such  re- 
mainder in  fee  in  the  settlor  by  purchase, 
and  he  is  not  to  be  considered  to  be  en- 
titled to  it  as  his  former  estate  or  part 
thereof. 

A  reversion  is  a  vested  estate,  which 
may  be  granted  or  conveyed,  and 
charged  like  an  estate  in  possession ;  and 
in  some  cases  the  reversioner  in  fee  may 
bring  an  action,  as  well  as  the  tenant  in 
possession,  for  an  injury  to  his  inherit- 
ance. 

FeaHy  is  an  inseparable  incident  to  a 
reversion.  There  may  or  may  not  be  a 
rent  reserved,  but  fealty  is  always  due 
from  the  owner  of  the  paiticular  estate 
to  the  reversioner,  and  it  cannot  be  sepa- 
rated from  the  reversion,  though  the 
rent,  if  there  is  one  reserved,  may  be 
separated  from  it.  Reversions  which 
are  expectant  on  estates  for  years  are 
subject  to  dower  and  courtesy ;  but  this 
is  not  the  case  with  reversions  expectant 
on  a  freehold  estate. 

By  a  recent  Act  (3  and  4  Wm.  I V.  c. 
104),  reveraionary  estates  or  interests  in 
lands,  tenements,  and  hereditaments^  cor- 
poreal and  incorporeal,  are  assets  to  be 
administered  in  courts  of  equity  for  the 
payment  of  a  person's  debts  both  on 
simple  contract  and  on  speciality,  when 
such  person  shall  not  by  his  last  will 
have  charged  such  estates  or  interests 
with  or  devised  them  subject  to  the  pay- 
ment of  his  debts. 

RIGHT.  It  has  been  shown  in  Law 
[i.  p.  1 74]  that  the  word  right  occurs  under 
some  form  in  all  the  Teutonic  languages; 
and  that  it  bears  a  double  meaning  equi- 
valent to  the  significations  of  the  Latin 


word  jus,  namely,  law  and  faatltv. 
The  Anglo-Saxon  word  bore  this  double 
meaning,  but^  right,  in  modem  Enelish, 
has  lost  the  signification  of  law,  and  has 
retained  only  its  other  meaning. 

Right,  in  its  strict  sense,  means  a  legal 
claim;  in  other  words,  a  claim  which 
can  be  enforced  by  legal  remedies,  or  a 
claim  the  infringement  of  which  can  be 
punished  by  a  legal  sanction.  It  follows 
from  this  definition  that  every  right 
presupposes  the  existence  of  positive 
law. 

The  causes  of  rights,  or  the  modes  of 
acquiring  them,  are  various,  and  can 
only  be  explained  in  a  system  of  juris- 
prudence ;  for  example,  a  person  may  ac- 
quire a  right  by  contract,  by  gift,  by 
succession,  by  the  non-fulfilment  of  a 
condition. 

Evei7  right  correlates  with  a  legal 
duty,  either  in  a  determinate  person  or 
persons  or  in  the  world  at  large.  Thus 
a  right  arising  from  a  contract  (for  ex- 
ample, a  contract  to  perform  a  service, 
or  to  pay  a  sum  of  money)  is  a  right 
against  a  determinate  person  or  persons ; 
a  right  of  property  (or  dominion)  in  a 
field  or  house,  is  a  right  to  deal  with  the 
field  or  house,  availing  against  the  world 
at  large.  On  the  other  hand,  every  legal 
duty  does  not  correlate  with  a  right ;  for 
there  are  certain  absolute  duties  which  do 
not  correlate  with  a  right  in  any  determi- 
nate person.  Such  are  the  duties  which 
are  included  in  the  idea  of  police ;  as  the 
duties  of  cleanliness,  order,  quiet  at  cer- 
tain times  and  places. 

The  word  right  is  sometimes  used, 
improperly  and  secondarily,  to  signify  not 
legal  but  moral  claims ;  that  is  to  say, 
claims  which  are  enforced  merely  by 
public  opinion,  and  not  by  the  legal 
sanction. 

In  this  sense  the  right  of  a  slave 
against  his  master,  or  of  a  subject  against 
his  sovereign,  may  be  spoken  of; 
although  a  slave  has  rarely  any  legal 
right  against  his  master,  and  a  subject 
never  has  a  legal  right  against  his 
sovereign.  It  is  in  the  same  sense 
that  a  sovereign  government  is  some- 
times said  to  have  rights  against  its  sub- 
jects, although  in  strictness  a  sovereign 
government  creates  rights,  and  does  not 
2t  2 
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possess  them.  In  like  manner,  one 
sovereign  government  is  said  to  have 
rights  against  another  sovereign  govern- 
ment ;  that  is  to  say,  moral  rights,  de- 
rived from  the  positive '  morality  pre- 
vailing between  independent  nations, 
which  is  called  international  law. 

We  likewise  sometimes  hear  of  certain 
rights,  styled  natural  rights,  which  are 
supposed  to  be  anterior  to  civil  govern- 
ment, and  to  be  paramount  to  it.  Hence 
these  supposed  natural  rights  sometimes 
receive  all  the  additional  epithets  of  in- 
defeasible, indestructible,  inalienable,  and 
the  like.  This  tlieoiy  of  natural  rights 
is  closely  connected  with  the  fiction  of  a 
social  compact  made  between  persons 
living  in  a  state  of  nature ;  which  theory, 
though  recommended  by  the  authority 
of  I^ke,  has  now  been  abandoned  by 
nearly  all  political  speculators. 

RIGHT  OF  COMMON.  [Commons, 
Rights  of.] 

RIGHT,  PETITION  OF.  [Peti- 
tion of  Right.] 

RIGHTS,  BILL  OF.  [Bill  of 
Rights.] 

RIGHTS,  DECLARATION.  [Bill 
OF  Rights.] 

RIOT.  A  riot  is  a  misdemeanour  at 
common  law.  The  definition  of  it  given 
by  Hawkins,  and  which  appears  to  have 
been  very  generally  adopted  without  much 
alteration  by  subsequent  writers,  is  "a 
tumultuous  disturbance  of  the  peace  by 
three  persons  or  more,  assembling 
together  of  their  own  authority,  with  an 
intent  mutually  to  assist  one  another 
against  any  one  who  shall  oppose  them 
in  the  execution  of  some  enterprise  of  a 
private  nature,  and  afterwards  executing 
the  same  in  a  violent  and  turbulent 
manner,  to  the  terror  of  the  people, 
whether  the  act  intended  were  or  itself 
lawful  or  unlawful."  But  if  the  enter- 
prise is  for  the  purpose  of  redressing 
grievances  generally  throughout  the 
kingdom,  or  to  pull  down  all  inclosnres, 
the  offence  is  not  a  riot,  but  amounts  to 
a  levying  of  war  against  the  king,  and 
the  parties  engaged  in  it  are  guilty  of 
high  treason. 

Violence,  if  not  of  actual  force,  yet  in 
gesture  or  language,  and  of  such  a  nature 
as  to  cause  terror,  is  a  necessary  ingre- 


dient in  the  offence  of  riot  The  lawful- 
ness of  the  enterprise  operates  no  further 
than  as  justifying  a  mitigation  of  the 
punishment.  It  does  not  in  any  wny 
alter  the  legal  character  of  the  offence* 
All  parties  present  at  a  riot  who  insti- 
gate or  encourage  the  rioters,  are 
themselves  also  to  be  considered  as  prin- 
cipal rioters. 

Various  Acts  of  Parliament  have  been 
passed  for  the  purpose  of  giving  au- 
thority to  magistrates  and  others  for  the 
purpose  of  suppressing  riots,  and  re- 
straming,  arresting,  and  punishing 
rioters.  These  are  collected  apd  com- 
mented upon  by  Hawkins  (1  P-  &,  b.  i., 
c.  65)  and  Bum  (5  vol.,  *  Riot,'  &c.). 
The  most  important  is  1  Geo.  I.,  st  ii., 
c.  5,  commonly  called  the  Riot  Act.  By 
that  statute  it  is  provided  that  "■  if  any 
persons  to  the  number  of  twelve  or  more, 
being  unlawfully,  riotously,  and  tuniul- 
tuously  assembled  together  to  the  dis- 
turbance of  the  public  peace,  shall  con- 
tinue so  assembled  for  the  space  of  an 
hour  after  a  magistrate  has  commanded 
them  by  proclamation  to  disperse,  they 
shall  be  considered  felons." 

The  form  of  proclamation  is  given  in 
the  Act,  and  is  as  follows : — 

"Our  sovereign  lady  the  qaeen 
chargeth  and  commandeth  all  persons 
being  assembled,  immediately  to  disperse 
themselves,  and  peaceably  to  depart  to 
their  habitations  or  to  their  lawful  busi- 
ness, upon  the  pains  contained  in  the 
Act  made  in  the  first  year  of  King 
George,  for  preventing  tumults  and  riot- 
ous assemblies. 

«  God  save  the  Queen." 

This  is  directed  to  be  read  with  a  loud 
voice  and  as  near  as  possible  to  the 
rioters ;  no  word  must  be  omitted.  Per- 
sons who  do  not  disperse  within  the  hour 
may  be  seized  and  apprehended  by  any 
magistrate  or  peace-omcer,  or  any  private 
person  who  has  been  commanded  by  a 
magistrate  or  officer  to  assist,  'in 
case  of  resistance,  those  who  are  attempt- 
ing to  disperse  or  apprehend  the  rioters 
will  be  justified  in  wounding  or  killing 
tliem.  It  is  felony  also  to  oppose  the 
reading  of  the  proclamation ;  and  if  the 
reading  should  be  prevented,  those  who 
do  not  disperse  are  still  guilty  of  felony. 
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if  they  know  that  the  reading  of  the  pro- 
ciamation  has  been  prevented. 

A  prosecntion  under  this  Act  must  be 
commenced  within  a  ^ear  after  the 
offence  has  been  committed.  By  the  7 
&  8  Geo.  IV.,  c.  30,  s.  8,  rioters  who  de- 
molish or  begin  to  demolish  a  chnrch  or  a 
chapel,  a  dwelling-hoose,  or  any  other  of 
the  various  buildings  or  machinery  men- 
tioned in  that  Act,  are  to  be  considered 
as  felons.     By  7  &  8  Geo.  IV.,  c.  31, 

Erovision  is  made  for  remedies  against  the 
undred  in  case  of   damage    done  by 
rioters. 

By  that  Act  compensation  may  be 
recovered  by  action  against  the  hundred 
for  any  injury  done  to  buildings,  or  fur- 
niture, &c,  contained  in  them,  to  the 
amount  of  30^  Where  the  damage  does 
not  amount  to  30/.,  inquiry  may  be  made 
on  oath  of  the  claimant,  or  other  wit- 
nesses, before  justices  at  a  petty  sessions, 
who  are  authorised  to  make  an  order  for 
payment  of  damages  and  costs.  Au  in- 
habitant of  the  hundred  is  made  a  com- 
petent witness  for  the  defendants.  In 
order  to  recover  in  either  of  these  pro- 
ceedings, it  is  necessary  to  show  tiiat  a 
riot  has  been  committed;  and  in  case 
the  building,  &c.,has  not  been  demolished, 
to  show  that  the  rioters  had  begun  to  de- 
molish it ;  that  is,  that  their  intent  was 
to  demolish,  although  from  some  reason 
that  intent  has  not  been  carried  into  ex- 
ecution. Unless  this  intent  is  proved, 
the  party  is  not  entitled  to  compensation, 
however  great  damage  may  have  been 
done;  and  if  the  intent  did  exist  in 
the  mind  of  the  rioters,  compensation  is 
still  claimable,  however  slight  the 
damage.  If  the  rioters  have  been  inter- 
rupted in  their  proceedings,  it  will  be 
left  to  the  jury,  or  it  will  be  for  the  jus- 
tices to  say,  whether,  without  such  inter- 
ruption, a  demolition  would  have  been 
effected.  But  if  the  rioters  have  volun- 
tarily retired  without  effecting  a  demo- 
lition, or  i^  though  disturbed,  their  in- 
tent, ftxfm  other  circumstances,  appears 
to  have  been  directed  towards  some 
other  object,  as  for  instance  to  com^l 
persons  to  illuminate,  &c.,  the  parties  m- 
jured  will  have  no  remedy  under  the  sta- 
tute, as  it  appears  that  there  was  no  intent 
to  demolish. 


The  action  must  be  commenced  within 
three  months  after  the  commission  of  the 
offence ;  and  to  entitle  the  party  ii^ured 
to  bring  an  action,  he,  if  he  had  Imow- 
ledge  of  the  circumstances,  or  the  party 
in  charge  of  the  property,  must,  within 
seven  days  after  the  injury  done,  go 
before  a  ma^strate  and  give  on  oath  all 
the  information  relative  to  the  matter 
which  he  possessed,  and  also  be  bound 
over  to  prosecute  the  offenders. 

With  respect  to  unlawful  assemblies 
of  a  seditious  character,  various  provi- 
sions are  enacted  by  39  Geo.  III.,  c.  79, 
and  57  Geo.  III.,  c.  19 ;  and  in  reference 
to  those  for  training  to  the  use  of  arms, 
by  60  Geo.  III.,  c.  1.     [Sedition.] 

(Hawkins,  P.  C ;  East,  P.  C. ;  Bum's 
Justice,  vol.  5,  *Riot,'  &c.;  Russell, 
On  Crimes.)    [Law,  Criminai.,p.  182.J 

RIOT  act:     [Riot.] 

RIVER.  In  a  legal  sense  rivers  are 
divisible  into  fresh  and  salt-water  rivers. 
Salt-water  rivers  are  those  rivers  or  parts 
of  rivers  in  which  the  tide  ebbs  and  flows. 
Rivers  are  also  divisible  into  public  or 
navigable  rivers  and  private  rivers. 

The  property  in  fresh-water  rivers, 
whether  public  or  private,  is  presumed 
to  belong  to  the  owners  of  the  adjacent 
land ;  the  owner  on  each  nde  being  en- 
titled to  the  soil  of  the  river  and  the  right 
of  fishing  as  fkr  as  the  middle  of  the 
stream.  But  this  presumption  may  be 
rebutted  by  evidence  of  special  usage  to 
the  contrary.  For  instance,  it  may  be 
shown  that  the  river  belongs  to  one  per- 
son, and  the  adjacent  land  to  another ;  or 
that  one  party  owns  the  river  and  the 
soil  of  it,  and  another  the  ftee  or  several 
fishery  of  the  river.  If  a  fresh-water 
river  between  the  lands  of  two  owners 
gains  on  one  side  by  insensibly  shifting 
Its  course,  each  owner  continues  to  retain 
half  the  river,  and  the  insensible  addition 
by  alluvium  belongs  t6  the  land  to  which 
it  attaches  itself;  unless  the  lands  of  the 
proprietors  on  each  side  have  been  marked 
out  by  other  known  boundaries,  such  as 
stakes,  in  the  river.  This  part  of  the 
law  as  to  the  acquisition  b^  alluvio,  is 
stated  by  Bracton  in  the  chapter  **  De  ac- 
quirendo  rerum  dominio"  (fol.  9\  and  his 
statement  both  in  substance  ana  expres- 
sion is  taken  from  the  Digest  (41,  tit.  1, 
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•.  7),  with  which  Gains  may  be  oompared 
(ii.  70).  But  if  the  course  of  the  river  is 
chaoffed  suddenly  and  sensibly,  then  the 
boundaries  of  the  lands  will  be,  as  they 
were  before,  in  the  midst  of  the  deserted 
channel  of  the  rirer.  Though  fresh- 
water rivers  are  presumed  to  be  the  pro> 
perty  of  adjacent  landowners,  yet  such 
owner  cannot  set  up  a  ferry  and  demand 
a  toll  unless  by  prescription  or  by  charter 
from  the  kin^. 

In  those  nrers  which  are  naTigahle, 
and  in  which  the  public  have  a  common 
right  to  a  passage,  the  k\n^  is  said  to  hare 
**  an  interest  in  jurisdiction,"  and  this  is 
so  not  onl^  in  those  parts  of  them  which 
are  the  lung's  property,  but  also  where 
they  are  become  private  property; 
such  rivers  are  called  "  fluvii  regales," 
•*  hant  streames  le  roy,**  «*  royal  rivers  ;** 
not  as  indicating  the  propertv  of  the  king 
in  the  river,  but  because  of  their  being 
dedicated  to  the  public  use,  and  all  things 
of  public  safety  and  convenience  being 
under  his  care  and  protection.  Thus  a 
common  highway  on  land  is  called  the 
king's  highway,  and  navigable  rivers  are 
in  like  manner  the  king's  highway  by 
water.  Many  of  the  incidents  belonging 
to  a  hiffhway  on  land  attach  to  such  rivers. 
Accoroingly  any  nuisances  or  obstructions 
upon  them  may  be  indicted  even  though 
the  nuisances  be  in  the  private  soil  of  any 
penoD ;  or  the  nuisances  and  obstnictions 
may  be  abated  by  individuals  without 
process  of  law.  But  all  the  incidents  of 
a  land  hiffhway  do  not  attach  to  such 
rivers.  'Thus,  if  the  highway  of  the 
river  is  obstructed,  a  passenger  will  not 
be  justified,  as  he  would  be  in  the  case  of 
a  land  highway,  in  passing  over  the  ad- 
jacent land.  Though  a  nver  is  a  public 
navigable  river,  there  is  not  therefore  any 
right  at  common  law  for  parties  to  use 
the  banks  of  it  as  a  towing-path.  (Ball 
tr.  Herbert,  3  T.  R„  253.) 

If  a  river  which  is  private  in  use  as 
well  as  in  property  be  made  navigable  by 
the  owner,  it  does  not  therefore  become  a 
public  river  unless  flxHU  some  act  it  may- 
be presumed  that  he  has  dedicated  it  to 
the  public  The  taking  of  toll  is  such  an 
act  Callis  saprs  that  the  soil  of  the  sea 
and  of  royal  nvers  belongs  to  the  king. 

^  the  expression,  if  intended  to  apply 


to  all  parts  of  the  rivers  where  the  pnblic 
have  a  right  of  passage,  appears  too  com- 
prehensive. 

But  there  is  no  doubt  that  in  some  such 
rivers  the  property  may  be  in  the  crown ; 
as  it  was  in  the  river  Thames,  the  pro- 
perty in  which,  both  as  to  the  water  snd 
the  soil,  was  conveyed  by  charter  to  the 
lord  mayor  and  dtizens  of  London.  And 
in  all  rivers  as  &r  as  the  tide  flows,  the 
property  of  the  soil  is  in  the  king,  if 
no  other  claims  it  by  prescription.  In 
naviffable  rivers  where  the  tide  flows, 
the  liberty  of  fishery  is  common  snd 
public  10  all  persons.  (Hale,  Dt  Jure 
Maris  et  Brathiorum  ejtudem;  Callis» 
On  Sewert,) 

The  mere  running  water  belongs  to  no 
one ;  but  the  proprietor  of  adjoining  land 
is  entitled  to  Uie  reasonable  use  of  it  as  it 
runs  by  his  land.  **  And  consequently  no 
proprietor  can  have  the  right  to  use  the 
water  to  the  prejudice  of  any  other  pro- 
prietor. Without  the  consent  of  the  other 
proprietors  who  ma^  be  affected  by  his 
operations,  no  propnetor  can  either  dimi- 
nish the  quantity  of  water  which  would 
otherwise  descend  to  the  proprietors  be- 
low, or  throw  the  water  back  upon  the 
proprietors  above.  Every  proprietor  who 
claims  a  right  either  to  throw  the  water 
back  above,  or  to  diminish  the  quantity  of 
water  which  is  to  descend  below,  must, 
in  order  to  maintain  his  claim,  either 
prove  an  actual  grant  or  licence  from  the 
proprietors  affected  by  his  operations,  or 
must  prove  an  unintermpted  enjoyment 
of  twenty  years." 

(Judgmtnt  of  Sir  J,  Leaek  in  Wright 
r.  Howard;  SiuL and  Stuart,  109;  Gale* 
Om  Ecuements.) 

ROAD.    [WAV.] 

ROBES,  MASTER  OF  THE,  aD  of- 
ficer of  the  household  who  has  the  order- 
ing of  the  king's  robes.  By  statute  51 
Henry  III.,  the  "Gardein  de  la  Garde- 
robe  de  Roi,*'  the  warden  of  the  king's 
wardrobe,  was  to  make  acoompt  yearly 
in  the  Exchequer,  on  the  feast  of  SL 
Margaret  Under  a  queen,  the  deaig;n»> 
tion  of  the  office  is  changed  to  that  of 
a  mistress  of  the  robes.  The  office  has 
always  been  one  of  dignity.  High  pri- 
vileges were  conferred  upon  it  by  King 
Henry  VI.,  and  others  by  King  James  1^ 
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'who  erected  the  office  of  master  of  the 
robes  into  a  corporation. 

ROGUE  AND  VAGABOND.  [Va- 
grant.] 

ROLLS  COURT.    [Chancery.] 
ROLLS,  MASTER  OF  THE.  [Chan- 

CERY.l 

ROLLS.     [Records.] 

ROMAN  CATHOLICS.  [Catholic 
Church;  Established  Church;  Re- 
cusants.] 

ROMAN  LAW.  The  historical  ori- 
^n  of  the  Roman  Law  is  anknown,  and 
its  fundamental  principles,  many  of  which 
even  survived  the  legislation  of  Justi- 
nian, are  older  than  the  oldest  records  of 
Italian  history.  The  foundation  of  the 
strict  rules  of  the  Roman  law  as  to  familia, 
agnatio,  marriage,  testaments,  succession 
to  intestates,  and  ownership,  was  probably 
custom,  which  being  recognised  by  the 
sovereign  power,  became  law.  As  in 
many  other  states  of  antiquity,  the  con- 
nexion of  the  civil  with  the  ecclesiastical 
or  sacred  law  was  most  intimate ;  or  ra- 
ther, we  may  consider  the  law  of  religion 
as  originally  comprehending  all  other 
law,  and  its  interpretation  as  belonging 
to  ihe  priests  and  the  king  exclusively. 
There  was  however  direct  legislation 
even  in  the  period  of  the  kings.  These 
laws,  which  are  mentioned  under  the 
name  of  Leg^es  Regiae,  were  proposed  by 
the  king,  with  the  approbation  of  the 
senate,  and  confinned  by  the  populus  in 
the  Comitia  Curiata,  and,  after  the  con- 
stitution of  Servias  Tullius,  in  the  Co- 
mitia Centuriata.  That  there  were  re- 
mains of  this  antient  legislation  existing 
even  in  the  Imperial  period,  is  certain,  as 
appears  from  the  notice  of  tiie  Jus  Civile 
Papirianum  or  Papisianum,  which  the 
Fontifex  Maxinms  Pi^irius  is  said  to 
have  compiled  from  these  sources,  about 
or  immediately  after  the  expulsion  of 
Tarquinius  Superbns  {Dig.,  i.,  tit  2),  and 
from  the  distinct  references  to  these 
Leges  made  by  late  writers.  Still  there 
is  great  uncertainty  as  to  the  exact  date 
of  the  compilation  of  Papirius,  and  its 
real  character.    Even  his  name  is  not 

2uite  certain,  as  he  is  variously  called 
Saius,  Sextns,  and  Publius.   (Dion.  Hal., 
iii.  36 ;  Dig.,  i.,  tit  2.) 

Bat  the  earliest  legislation  of  which 


we  have  any  important  remains  is  the 
compilation  caU€Kl  the  Twelve  Tables. 
The  original  tables  indeed  are  said  to 
have  perished  in  the  conflagration  of  the 
city  after  its  capture  by  the  Gauls,  but 
they  were  satisfactorily  restored  from 
copies  and  from  memory,  for  no  ancient 
writer  who  cites  them  ever  expresses  a 
doubt  as  to  the  genuineness  of  their  con- 
tents. It  is  the  tradition  that  a  commis- 
sion was  sent  to  Athens  and  the  Greek 
states  of  Italy,  for  the  purpose  of  examin- 
ing into  and  collecting  what  was  most 
useful  in  their  codes ;  and  it  is  also  said 
that  Hermodorus  of  Ephesus,  then  an 
exile  in  Rome,  gave  his  assistance  in  the 
compilation  of  the  code.  There  is  no- 
thing improbable  in  this  story,  audyet  it 
is  undeniable  that  the  laws  of  the  Tables 
were  based  on  Roman  and  not  on  Greek 
or  Athenian  law.  Their  object  was  to 
confirm  and  define  perhaps  rather  than  to 
enlarge  or  alter  the  Roman  law,  except  in 
some  few  matters ;  and  it  is  probable  that 
the  laws  of  Solon  and  those  of  other  Greek 
states,  if  they  had  any  effect  on  the  legis- 
Uition  of  the  Decemviri,  served  rather  as 
models  of  form  than  as  sources  of  positive 
rules.  The  Twelve  Tables  were  a  body 
of  constitutional  law  as  well  as  other  law. 
Ten  tables  were  completed  and  made 
public  by  the  Decemviri,  in  b.€.  451,  and 
m  the  following  year  two  other  tables 
were  added.  This  compilation  is  quoted 
by  the  antient  writers  by  various  tiUes : 
Lex  XII.  Tabularum,  Leges  XII.,  some- 
times XII.  simply  (Cic,  Legg.,  it  23), 
Lex  Decemviralis,  and  others.  The  rules 
coRtained  in  these  tables  long  continued 
to  be  the  foundation  of  Roman  Law,  and 
they  were  never  formally  repealed.  The 
laws  themselves  were  considered  as  a 
text-book,  and  thev  were  commented  on 
hy  the  Jurists  as  late  as  the  age  of  the 
Antonines,  when  Gains  wrote  a  commen- 
tary on  them  in  six  books  ('  Ad  Legem 
Xn.  Tabularum ').  The  actions  of  Uie 
old  Roman  law,  called  Legitimae,  or  Le- 
gis  Actiones,  were  founded  on  the  pro- 
visions of  the  Twelve  Tables,  and  the 
demand  of  the  complainant  could  only  be 
made  in  the  precise  terms  which  were 
used  in  the  Tables.  (Gains,  iv.  li.) 
The  rights  of  action  were  consequeutiy 
veiy  limited,  and  they  were  only  subse- 


ROMAN  LAW. 


[648] 


ROMAN  LAW. 


qnently  extended  by  the  Edicts  of  the 
Praetorg.  The  brevity  and  obscurity  of 
this  antient  legislation  rendered  interpre- 
tation necessary  in  order  to  give  the  laws 
any  application ;  and  both  the  interpret 
tation  of  the  laws  and  the  framing  of  the 
proper  forms  of  action  belonged  to  the 
College  of  Pontifices.  The  civil  law  was 
thus  still  inseparably  connected  with  that 
of  religion  (Jus  Pontificium),  and  its  in- 
terpretation and  the  knowledge  of  the 
forms  of  procedure  were  still  the  exclu- 
sive possession  of  the  patricians. 

The  scanty  fragments  of  the  Twelve 
Tables  hardly  enable  us  to  form  a  judg- 
ment of  their  character  or  a  proper  esti- 
mate of  the  commendation  bestowed  on 
them  by  Cicero  (Dc.  Or,^  i.  43.)  It  seems 
to  have  been  the  object  of  the  compilers 
to  make  a  complete  set  of  rules  both  as  to 
religious  and  civil  matters ;  and  they  did 
not  confine  themselves  to  what  the  Ro- 
mans called  private  law,  but  they  com- 
prised also  public  law  ("Pons  publici 
privatique  juris,"  Liv.,  iii.  34),  They 
contained  provisions  as  to  testaments,  suc- 
cessions to  intestates,  the  care  of  persons 
of  unsound  mind,  theft,  homicide,  inter- 
ments, &c. 

They  also  comprised  enactments  which 
affected  a  man's  status,  as  for  instance  the 
law  contained  in  one  of  the  two  last  Ta- 
bles, which  did  not  allow  to  a  marriage 
contracted  between  a  patrician  and  a  ple> 
beian  the  character  of  a  legal  Roman  mar- 
riage, or,  in  other  words,  declared  that 
between  patricians  and  plebeians  there 
could  be  no  Connubium.  Though  ^eat 
changes  were  made  in  the  Jus  Publicum 
by  the  various  enactments  which  gave 
to  the  plebeians  the  same  rights  as  the 
patricians,  and  by  those  which  concerned 
public  administration,  the  fundamental 
principles  of  the  Jus  Privatum,  which 
were  contained  in  the  Tables,  remained 
unchanged,  and  are  referred  to  by  jurists 
as  late  as  the  time  of  Ulpian. 

The  old  Leges  Regiae,  which  were  col- 
lected into  one  body  by  Papirius,  were 
commented  on  by  Granius  Flaccus  in  the 
time  of  Julius  Caesar  (^Dig^  1.,  tit.  16,  s. 
144),  and  thus  they  were  probably  pre- 
served. The  fragments  of  these  laws 
have  been  often  collected,  but  the  best 
essay  upon  them  is  by  Dirksen,  'Ver- 


suchen  zur  Kritik  und  Auslegong  der 
Quellen  des  Romischen  Rechts,'  Leipzig, 
1 823.  The  fragments  of  the  Twelve  Ta- 
bles also  have  been  often  collected.  The 
best  works  on  the  subject  are  that  by 
James  Godefroy  (Jac  Gothofredus),  and 
the  more  recent  work  of  Dirksen,  *  L*eber- 
sicht  der  bisherigen  Versuche  zur  Kritik 
und  Herstellung  des  Textes  der  Zwoif- 
Tafel-Fragmente,'  Leipzig,  1824. 

For  about  one  hundred  years  after  the 
Legislation  of  the  Decemviri,  the  patri- 
cians retained  their  exclusive  possession 
of  the  forms  of  procedure.  Appius  Clau- 
dius Cscus  drew  up  a  book  of  the  forms 
of  actions,  which  it  is  said  that  his  clerk 
Cnaeus  Flavins  stole  and  published ;  the 
fact  of  the  theft  may  be  doubted,  though 
that  of  the  publication  of  the  forms  of 
procedure,  and  of  a  list  of  the  Dies  Fasti 
and  Nefasti,  rests  on  sufiicient  evidence. 
The  book  thus  made  public  by  Flavius 
was  called  Jus  Civile  Flavianum;  but 
like  that  of  Papirius  it  was  only  a  com- 
pilation. The  publication  of  these  forms 
must  have  had  a  great  effect  on  the  prac- 
tice of  the  law :  it  was  in  reality  equiva- 
I^t  to  an  extension  of  the  privileges  of  the 
plebeians.  Subsequently  Sextus  Aelios 
published  another  work,  called  "Jus 
Aelianum,'"  which  was  more  complete 
than  that  of  Flavins.  This  work,  which 
was  extant  in  the  time  of  Pomponius 
(i>t^.,  i.,  tit  2,  s.  2,  §  39),  was  also  called 
"Tripertita,"  from  the  circumstance  of 
its  containing  the  laws  of  the  Twelve  Ta- 
bles, a  commentary  upon  them  (interpre- 
tatio),  and  the  Legis  Actiones.  This 
work  of  Aelius  appears  to  have  been  con- 
sidered in  later  times  as  one  of  the  chief 
sources  of  the  civil  law  (veluti  cnnabula 
juris) ;  and  he  received  from  his  contemt 
porary  Ennius  the  name  of  "  wise :" 

**  Egr^e  cordatus  homo  eatus  Aelina  Sextus.* 

Sextus  Aelius  was  Curule  Aedile^   bx. 
200,  and  Consul,  b.c.  198. 

In  the  Republican,  period  new  laws 
(leges)  were  enacted  both  in  the  Comitia 
Centuriata  and  in  the  Comitia  Tributa. 
The  Leges  Curiatae,  which  were  enacted 
by  the  curiae,  were  limited  to  cases  of 
adrogation  and  the  conferring  of  the  im- 
perium.  The  Comitia  Centuriata  were 
made  independent  of  the  Curiata  by  the 
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Lex  Publilia  (Liv.,  viii.  12\  which  de- 
clared that  the  leges  passed  in  these  Co- 
mitia  should  not  require  the  confirmation 
of  the  patres,  that  is,  the  Comitia  Curiata. 
The  leges  passed  in  the  Comitia  Tributa 
were  properly  called  Leges  Tributae 
or  Plebiscita,  and  originally  they  were 
merely  proposals  for  a  law  which  were 
confirmed  by  the  curiae.  But  the  Lex 
Publilia  (B.C.  336),  and  subsequently  the 
Lex  Hortensia  (d.c.  286),  gave  to  the 
Plebiscita  the  full  force  of  leges  without 
the  consent  of  the  patres  (Liv.,  Tiii.  12 ; 
Gaius,  i.  3  j  Gell.,  xv.  27) ;  and  a  Plebis- 
citum  was  accordingly  sometimes  called 
a  lex.  The  leges  generally  took  their 
name  from  the  gentile  name  of  the  magis- 
trate who  proposed  them  (rogavit),  and 
sometimes  from  the  name  of  both  consuls, 
as  Lex  Aelia  or  Aelia  Sentia,  Papia  or 
Papia  Poppaea.  If  the  proposer  of  the 
law  was  a  dictator,  praetor,  or  tribune, 
the  Lex  or  Plebiscitum.  as  the  case  might 
be,  took  its  name  from  the  proposer  only, 
as  Lex  Hortensia.  Sometimes  the  object 
of  the  lex  was  indicated  by  a  descriptive 
term,  as  Lex  Cincia  de  donis  et  muneribus. 
The  Senatus  Gousulta  also  formed  a 
source  of  law  under  the  republic.  That 
a  senatus  consultum  in  the  time  of  Gaius 
(i.  4)  should  have  the  force  of  law  (vicem 
legis  optinet),  may  be  easily  admitted; 
but  Gaius  in  this  passage  appears  to  be 
referring  not  only  to  such  senatus  consulta 
as  had  been  passed  under  the  empire,  but 
to  the  senatus  consulta  generally  as  a 
source  of  law.  Probably  the  senate  gra- 
dually came  to  be  considered  in  some  de- 
gree as  the  representative  of  the  curiae, 
and  its  consulta,  in  many  matters  relating 
to  administration,  the  care  of  religion,  the 
aerarium,  and  the  administration  of  the 

Srovinoes,  had  the  full  effec^  of  laws.  It 
oes  not  seem  as  if  the  Romans  themselves 
had  a  very  dear  notion  of  the  way  in 
which  the  senate  came  to  exercise  the 
power  of  legislation ;  but  they  imagined 
that  it  arose  of  necessity  with  the  increas- 
ing population  of  the  state  and  the  in- 
crease of  public  business.  The  senate 
thus  became  an  active  administrating 
body,  and,  as  an  easy  consequence,  that 
which  it  enacted  (constituit)  was  observed, 
and  this  new  source  of  law  was  termed 
Senatus  Consultum  (XH*^.,  i.,  tit  2).    It  | 


seems  probable  that  the  senate  began  to 
exercise  the  power  of  making  senatus 
consulta  after  the  passingof  the  Hortensia 
Lex,  though  it  is  not  pretended  that  the 
H^teusia  Lex  or  any  other  Lex  gave  this' 
power  to  the  senate.  No  senatus  consulta 
are  recorded  as  designated  by  the  names 
of  magistrates,  till  the  time  of  Augustus ;  . 
a  circumstance  which  seems  to  show  that 
whatever  binding  authority  senatus  con- 
sulta might  have  acquired  under  the  Re- 
public, they  were  not  then  viewed  as  laws 
properly  so  called.  But  from  the  time  of 
Augustus,  the  titles  of  senatus  consulta 
frequently  occur ;  their  names,  like  those 
of  most  of  the  leges,  were  derived  from 
the  consuls,  as  S.  C.  Velleianum,  Pegasi- 
anum,  Trebellianum,  &c,  or  of  the  em- 
peror who  proposed  them,  as  S.  C.  Clau- 
dianum,  Neronianum,  &c.,  or  they  were 
said  to  be  made  "  auctore  Principe,"  or 
"  ex  auctoritate  Principis."  The  expres- 
sion applied  to  the  senate,  so  enacting, 
was  "  censere."  (Gaius,  i.  47.)  Special 
consulta  were  sometimes  passed  for  the 
purpose  of  explaining  or  rendering  effec- 
tual previous  leges. 

A  new  source  of  law  was  supplied  by 
the  Edicta  of  those  magistrates  who  had 
the  Jus  Edicendi,  but  mainly  by  the 
praetors,  the  praetor  urbanus  and  the 
praetor  peregnnus.  The  edicts  of  the 
praetor  urbanus  were  the  most  important. 
The  body  of  law  which  was  formed  by 
the  Edicta  is  accordingly  sometimes  called 
Jus  Praetorium,  which  term  however 
might  be  limited  to  the  Edicta  of  the 
praetors,  as  opposed  to  those  of  the  cunile 
aediles,  the  tribunes,  censors,  and  ponti- 
fices.  The  name  Jus  Honorarium,  as 
opposed  to  Jus  Civile,  comprehends  the 
whole  body  of  edictal  law;  and  the  name 
Honorarium  was  given  to  it,  appareqtiy 
because  the  Jus  Edicendi  was  exercised 
only  by  those  magistratus  who  had  the 
Honores.  Jus  Civile  in  its  larger  sense 
comprehended  all  the  law  of  any  given 
nation ;  but  the  Jus  Civile  Romanorum, 
as  opposed  to  the  Honorarium,  consisted 
of  I^ges,  Plebiscita,  Senatus  Consulta,  to 
which,  under  the  empire,  were  added  the 
Decreta  Principum  and  the  Auctoritas 
Prudentium.  The  Honorarium  Jus  was 
introduced  for  the  purpose  of  aiding,  sup- 
plying, and  correcting  the  defects  of  the 
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Jus  Civile  Roxnanonim  in  its  limited 
sense.  (Dig.,  i.,  tit  1,  s.  7.)  The  nature 
of  the  Roman  Eklictal  Law  is  explained  at 
the  end  of  the  article  Equity. 

With  the  establishment  of  the  Imperial 
Constitution  begins  a  new  epoch  in  the 
Roman  law.  The  leges  of  Augustus  and 
those  of  his  predecessor  had  some  in- 
fluence on  the  Jus  Privatum,  though  they 
did  not  affect  the  fundamental  pnnciples 
of  the  Roman  law.  A  Lex  Julia  came 
Into  operation,  b.c.  13,  but  it  is  better 
known  as  the  Lex  Julia  et  Papia  Poppaea, 
owing  to  the  circumstance  of  another  lex 
of  the  same  import,  but  less  severe  in  its 
provisions,  bein^  passed  as  a  kind  of 
supplement  to  it  m  the  consulship  of  M. 
Papius  Mutilus  and  Q.  Poppaeus  Secun- 
dus,  A.D.  9.  This  law  had  for  its  object 
the  encouragement  of  marriage,  but  it 
contained  a  great  variety  of  provisions. 
A  Lex  Julia  de  Adulteriis,  which  also 
contained  a  chapter  on  the  dos,  is  of  un- 
certun  date,  but  was  probably  passed  be- 
fore the  former  Lex  Julia  came  into 
operation.  Several  Leges  Juliae  Judi- 
ciariae  are  also  mentioned,  which  related 
both  to  Judioia  Publica  and  Privata,  and 
Bome  of  which  may  probably  belong  to 
the  time  of  the  dictator  Ceesar. 

The  development  of  the  Roman  law 
in  the  Imperial  period  was  little  affected 
by  direct  legislation.  New  laws  were 
made  by  Senatus  Consulta,  and  subse-. 
quently  by  the  Constitutiones  Principum ; 
but  that  which  gives  to  this  period  its 
striking  characteristic  is  the  effect  pro- 
duced by  the  Responsa  and  the  writings 
of  the  Roman  jurists. 

So  lon^  as  the  law  of  religion  or  the 
Jus  Pontificium  was  blended  with  the 
Jus  Civile  in  its  limited  sense,  and  the 
knowledge  of  both  was  confined  to  the 
patricians,  jurisprudence  was  not  a  pro- 
fession. But  with  the  gradual  separation 
of  the  Jus  Civile  and  Pontificium,  which 
was  partly  owing  to  the  political  changes 
by  which  the  estate  of  the  plebeians  was 
put  on  a  level  with  that  of  the  patricians, 
there  arose  a  class  of  persons  who  are 
designated  as  Jurisperiti,  Jurisconsult!, 
Prudentes,  and  by  other  equivalent  names. 
Of  these  jurisconsulti  the  earliest  on  re- 
cord is  Tiberius  Coruncanius,  a  plebeian 
Pontifex  Maximus,  and  consul  b.c.  280: 


he  is  said  to  have  been  the  first  who  pro- 
fessed to  expound  the  law  to  any  person 
who  wanted  his  assistance;  he  left  no 
writings,  but  many  of  his  Responsa  were 
recorded.  Tiberius  Coruncanios  had  a 
long  series  of  successors  who  cultivated 
the  law,  and  whose  responsa  and  writings 
were  acknowledged  and  received  as  a 
part  of  the  Jus  Civile.  The  opinions  of 
the  jurisconsulti,  whether  given  upon 
questions  referred  to  them  at  their  own 
houses,  or  with  reference  to  matters  in 
litigation,  were  accepted  as  the  safest  rule 
by  which  a  judex  or  an  arbiter  could  be 
guided.  Accordingly,  the  mode  of  pro- 
ceeding, as  it  is  described  by  Pomponius, 
is  perfectly  simple ;  the  judices  in  (ufficnlt 
cases  took  the  opinion  of  the  jurisconsulti, 
who  gave  it  either  orally  or  in  writing. 
Augustus,  it  is  said,  gave  the  responsa  of 
the  jurists  a  different  character.  Before 
his  time,  their  responsa,  as  such,  could 
have  no  binding  force,  and  they  only  iu- 
directiy  obtain^  the  character  of  law  by 
being  adopted  by  those  who  were  em- 
powered to  pronounce  a  sentence.  An- 
Sustus  gave  to  certun  jurists  the  respon- 
endi  jus,  and  declared  that  they  should 
five  their  responsa  "  ex  ejus  auctoritate." 
n  the  time  of  Gains  (i.,  7)  the  Responsa 
Prudentium  had  become  a  recognised 
source  of  law ;  but  he  o^rves  that  the 
responsa  of  those  only  were  to  be  so  con- 
sidered who  had  received  permisaon  to 
make  law  (jura  condere);  and  he  adds 
that  if  they  all  agreed,  their  opinion  was 
to  be  considered  as  Uw ;  if  they  disagreed, 
the  judex  might  follow  which  opinion  he 
pleased.  The  matter  is  thus  leU  in  some 
obscurity,  and,  for  want  of  more  precise 
information,  we  can  only  conjecture  what 
was  the  predse  way  in  which  these  li- 
censed jurists  under  the  empire  were  em- 
powered to  declare  the  law.  It  is  how- 
ever clear,  both  from  the  nature  of  the 
case  and  the  statement  of  Gains,  that 
their  functions  were  limited  to  exposition, 
or  to  the  declaration  of  what  was  law  in 
a  given  case,  and  that  they  had  no  power 
to  make  new  rules  of  law  as  such ;  fur- 
ther, the  licensed  jurists  must  have  formed 
a  body  or  college,  for  otherwise  it  is  not 
possible  to  conceive  how  the  opinions  of 
the  majority  could  be  ascertained  on  any 
given  occasion. 
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The  commencement  of  a  more  syste- 
matic exposition  of  law  under  the  empire 
is  indicated  by  the  &ct  of  the  existence  of 
two  distinct  sects  or  schools  (scholae)  of 
jurists.  These  schools  originated  under 
Augustus,  and  the  heads  of  each  were  re- 
spectively two  distinguished  jurists,  An- 
tistius  Labeo  and  Ateius  Capito.  But  the 
schools  took  their  names  from  other  ju- 
rists. The  followers  of  Capito's  school, 
called  Sabiniani,  derived  their  name  from 
Massurius  Sabinus,  a  pupil  of  Capito,  who 
lived  under  Tiberius  and  as  late  as  the 
time  of  Nero :  sometimes  they  were  called 
Cassiani,  from  C.  Cassius  Longinus,  ano- 
ther distinguished  pupil  of  Capito.  The 
other  school  was  called  Proculiani«  from 
Proculus,  a  follower  of  Labeo.  If  we 
may  take  the  authority  of  Pomponius, 
the  characteristic  difference  of  the  two 
schools  was  this :  Capito  adhered  to  what 
was  transmitted,  that  is,  he  looked  out  for 
positive  rules  sanctioned  by  time ;  Labeo 
had  more  learning  and  a  greater  variety 
of  knowledge,  and  accordingly  he  was 
ready  to  make  innovations,  for  he  had 
more  confidence  in  himself;  in  other 
words,  he  was  a  philosophical  more  than 
an  historical  jurist  Gains,  who  was 
himself  a  Sabinian,  often  refers  to  discre- 
pancy of  opinion  between  the  two  schools ; 
but  it  is  not  easy  to  collect  from  the  in- 
stances which  he  mentions,  what  ought 
to  be  considered  as  their  characteristic 
differences.  Much  has  been  written  on 
the  characteristics  of  these  two  schools ; 
but  nearly  all  that  we  know  is  contained 
in  the  few  words  of  Pomponius,  of  which 
Puchta  {Cwrsus  der  Instttutionenf  i.  433) 
has  given  perhaps  the  most  satisfactory 
exposition. 

The  jurisprudentes  were  not  only  au- 
thorised ex{)ounders  of  law,  but  the^  were 
most  voluminous  writers.  Massunus  Sa- 
binus wrote  three  books  Juris  Civilis, 
which  formed  the  model  of  subsequent 
writers.  The  commentators  on  the  Edict 
were  also  very  numerous,  and  among 
them  are  the  names  of  Pomponius,  Gains, 
Ulpian,  and  Paulus.  Gaius  wrote  an 
elementary  work,  which  furnished  the 
model  of  the  Institutiones  of  Justinian. 
Commentaries  were  also  written  on  vari- 
ous Leges,  and  on  the  Senatus  Consnita 
of  the  Imperial  period ;  and  finally,  the 


writings  of  the  earlier  jurists  themsehre* 
were  commented  on  b^  their  successors. 
The  long  series  of  writers  to  whom  the 
name  of  classical  jurists  has  been  given, 
ends,  about  the  time  of  Alexander  Severus» 
with  Modestinus,  who  was  a  pupil  of 
Ulpian.  Some  idea  may  be  formed  of 
the  vast  mass  of  their  writings  from  the 
titles  of  their  works  as  preserved  in  the 
'Digest,'  and  from  the  *  Index  Floren- 
tinus;'  but  with  the  exception  of  the 
fragments  which  were  selected  by  the 
compilers  of  that  work,  this  great  mass  of 
juristical  literature  is  nearly  lost 
^  Among  the  sources  of  law  in  the  Impe- 
rial period  are  the  Imperial  Constitutiones, 
the  nature  of  which  has  been  explained 

[CONSTITDTIONS,  RoHAN.]  • 

With  the  decline  of  Roman  jurispru- 
dence began  the  period  of  compilations, 
or  codes,  as  they  were  termeid.  The 
earliest  were  the  Codex  Gregorianus  and 
Hermogenianus,  which  are  only  known 
from  fragments.  The  Codex  Grego- 
rianus, so  fiur  as  we  know  it,  began  with  the 
constitutions  of  Sept  Sev^rus,  and  ended 
with  those  of  Diocletian  and  Maximian. 
The  Codex  Hermoeenianus,  so  far  as  it 
is  known,  contained  constitutions  also  of 
Diocletian  and  Maximian,  and  perhaps 
some  of  a  later  date.  Though  these  codes 
were  mere  private  collections,  they  appa- 
rently came  to  be  considered  as  authority, 
and  the  codes  of  Theodosius  and  Justi- 
nian were  formed  on  their  model. 

The  code  of  Theodosius  was  compiled 
under  the  authority  of  Theodosius  II., 
emperor  of  the  East  It  was  promulgated 
as  law  in  the  Eastern  empire,  a.d.  438 ; 
and  in  the  same  year  it  was  confirmed  as 
law  in  the  Western  empire  by  Valentinian 
III.  and  the  Roman  senate.  This  code 
consists  of  sixteen  books,  the  greater  part 
of  which,  as  well  as  of  the  Novelise,  sub- 
sequently promul^ted  b^  Theodosius  11. 
are  extant  in  their  ori^nal  form.  The 
commission  who  compiled  it  were  in- 
structed to  collect  all  the  Edicta  and 
Leges  Generales  from  the  time  of  Con- 
stantine,  and  to  follow  the  Codex  Greoo- 
rianus  and  Hermogenianus  as  their  model. 
Though  the  arrangement  of  the  subse- 
quent code  of  Justinian  differs  consider- 
ably from  that  of  Theodosius,  it  is  clear 
from  a  comparison  of  them  that  the  com- 
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ptlen  of  Jmtiiiuui't  code  were  greatlj 
aided  by  that  of  his  Imperial  predecessor. 
The  valuable  editioo  of  the  TheodosUm 
Code,  by  J.  Gotbofredus  (6  toIs.  foU 
Logd.,  1665),  re-edited  by  Ritter,  Leipiig, 
1730-1745,  coDtains  the  first  five  books 
and  the  be^nning  of  the  sixth,  only  as 
tber  are  epitomized  in  the  nreviariuro ; 
and  this  is  also  the  case  with  the  edition 
of  the  'Jns  Civile  Antejusttnianeum,' 
pablished  at  Berlin  in  1815.  Bot  recent 
discoveries  have  greatly  contributed  to 
improve  the  first  five  books.  The  roost 
recent  edition  of  the  'Jus  Civile  Ante- 
JQStinianenm '  is  that  of  Bonn,  1835  and 
1837. 

The  leffislation  of  Justinian  is  treated 
OT  under  JrsTiNiA.s's  Lkgi!<lation. 

Hiere  are  namerous  works  on  the  his- 
tory of  the  Roman  law,  but  it  will  be 
samcient  to  mention  a  few  of  the  more 
recent,  as  they  contain  rpferenc<^  to  nil 
the  earlier  works:  Lehrhurh  der  Gea- 
chichte  de$  RSmitcheit  JirrhtM,  by  Hugo, 
of  which  there  are  numerous  editions; 
Gt$chichte  de*  RomiBchen  I^ratrtchU^ 
byZimmem;  Getchichte  det  ROmitchen 
Kechis,  by  F.  Walter,  1840;  and  for  the 
later  history  of  the  Roman  law,  Ge^hichte 
dfg  Romischen  RechU  tm  MittekUtefy  by 
Saviffny. 

ROUNDHEADS,  a  name  given  to  the 
republicans  in  England,  at  the  end  of  the 
reign  of  Charles  I.  and  during  the  CTom- 
monwealth.  The  name  seems  to  have 
been  first  applied  to  the  Puritans  because 
they  wore  tncir  hair  cut  close,  but  to  have 
been  afterwards  extended  to  the  whole 
republican  party.  The  Cavaliers,  or 
royal  party,  wore  their  hur  in  long 
ringlets. 

ROYALTY.  The  French  words  rot 
and  royal  correspond  to  the  Latin  words 
rtx  and  regalis ;  and  from  royal  has  been 
formed  royalty  (now  royante) ;  whence 
has  been  borrowed  the  English  word 
royalty.  The  corresponding  Latin  word 
is  rtyalitoB,  which  occurs  in  the  Latin  of 
the  middle  ages.    (Ducange,  in  v.) 

Royalty  properly  denotes  the  condi- 
tion or  ttatus  of  a  person  of  royal  rank, 
such  as  a  king  or  queen,  or  reigning 
p4nce  or  duke,  or  any  of  their  kindred, 
^e  possession  of  the  royal  statut  or 
Ution  does  not  indicate  that  the  pos- 


seasor  of  it  is  invested  with  any  detenni 
nate  political  powers;  and  therefore 
royalty  is  not  equivalent  to  monarchy  or 
sovnriipity.  A  royal  person  is  not  neces- 
sarily a  monarch ;  or,  in  other  words, 
does  not  neoessarily  possess  the  entire 
sovereign  power.  The  powers  poasessed 
by  pentons  of  royal  dignity  have  been 
very  different  in  different  times  and 
places ;  and  have  varied  fVom  the  per- 
formance of  some  merely  honorary  fanc- 
tions  to  the  exercise  of  the  entire  sove- 
reignty.   [King,  Sovereicntt.]^ 

In  popular  discourse  royalty  b  made 
equivalent  to  monarchy  or  Movereignty: 
and  a  king  is  called  monarch  or  sove- 
reign without  any  reference  to  the  fiict 
whether  he  possesses  the  entire  sovereign 
power  or  only  a  portion  of  it  The 
principal  causes  of  this  confusion  are 
stated  in  Monarchy.  The  confusion 
is  attended  with  important  consequences 
both  in  Fpeculative  and  practical  politics. 

RUHIUC  (from  the  Latin  ntbrita,  a 
kind  of  red  earth  or  stone),  a  name  given 
to  the  titles  of  chapters  in  certain  ancient 
law-books:  and  more  especially  to  the 
roles  and  directions  laid  down  in  our 
Liturgy  for  regulating  the  order  of  the 
service.  These,  in  both  instances,  were 
formerly  written  or  printed,  as  the  case 
might  be,  for  distinction's  sake  in 
red  characters,  and  have  retmned  the 
name,  though  now  printed  in  black.  In 
the  Latin  lan^ge  rubrica  has  like 
meanings.  It  signifies  a  heading  or  title 
of  the  things  which  are  contained  in  a 
law  or  in  an  edict.  Thus  there  was  an 
interdict  called  Uude  vi  fVom  its  initial 
word,  and  Unde  vi  was  accordingly  the 
rubrica  or  heading  under  which  the 
edict  would  be  found  (/>tV-  43,  tit.  16  . 

RULE  (in  Lew)  is  an  order  of  one  of 
the  three  superior  courts  of  Common 
Law.  Rules  are  either  general  or  par- 
ticular. 

General  rules  are  such  orders  relatiog 
to  matters  of  practice  as  are  laid  down 
and  promulgated  by  the  court.  Thej 
are  a  dechiration  of  what  the  court  will 
do,  or  re<^uire  to  be  done,  in  all  matters 
falling  within  the  terms  of  the  rule. 
The  power  of  issuing  rules  for  regulating 
the  practice  of  each  court  is  incident  to 
the  jurisdiction  of  the  court.     By  a  re- 
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ceut  Act  of  Parliament  (3  &  4  Wm. 
IV.  c.  42),  the  judges  were  authorised 
within  five  years  from  the  date  of  it 
(1833)  to  make  rules  of  a  more  compre- 
hensive nature,  relating  e^cially  to 
pleading  in  civil  actions.  These  rules 
after  being  laid  before  both  houses  of 
parliament  within  certain  times  men- 
tioned in  the  Act,  were  to  have  "  the  like 
force  and  effect  as  if  the  provisions  con- 
tained therein  had  been  expressly 
enacted  by  parliament'*  In  exercise  of 
this  authority,  a  number  of  rules, 
generally  called  **  The  New  Rules,"  have 
been  promulgated,  which  have  intro- 
duced very  material  changes  in  the 
mode  of  pleading.  (Stephens  on  Plead- 
ing ;  Chitty  on  Pleading ;  Jervis  on  the 
New  Rule$,)  Formerly  each  court  of  com- 
mon law  issued  its  own  general  rules, 
without  much  regard  to  the  practice  in 
the  other  courts.  Of  late  the  object  has 
been  to  assimilate  the  practice  in  all  the 
courts  of  common  law. 

Rules  not  general  are  such  as  are  con- 
fined to  the  particular  case  in  reference 
to  which  they  have  been  granted.  Of 
these,  some,  which  are  said  to  be  '^  of 
course,"  are  drawn  up  by  the  proper 
officers  on  the  authority  of  the  mere 
signature  of  counsel,  without  any  formal 
application  to  the  court ;  or  in  some  in- 
stances, as  upon  a  judge's  fiat  or  allow- 
ance by  the  master,  &c..  without  any 
signature  by  counsel ;  others  require  to 
be  handed  in  as  well  as  signed  by 
counsel.  Rules  which  are  not  of  course, 
are  grantable  on  application,  or,  as  it  is 
technically  termed,  **  the  motion,'*  either 
of  the  party  actually  interested  or  of  his 
counsel.  Where  the  grounds  of  the 
motion  are  required  to  be  particularised, 
the  facts  necessary  to  support  it  must  be 
stated  in  an  afiid(avit  by  competent  wit- 
nesses. After  the  motion  is  heard,  the 
court  either  grants  or  refuses  the  rule. 
A  rule,  when  granted,  may,  according  to 
circumstances,  be  either  "  to  show  cause  " 
or  it  maybe  <*  absolute  in  the  first  in- 
stance." The  term  **  rule  to  show  cause," 
also  called  a  ''rule  nisi/'  means  that 
unless  the  party  against  whom  it  has 
been  obtained  shows  sufficient  cause  to 
the  contrary,  the  rule,  which  is  condi- 
tional, will  become   absolute.     After  a 


rule  nisi  has  been  obtained,  it  is  drawn 
up  in  form  by  the  proper  officer,  and 
served  by  the  party  who  obtains  it  upon 
the  party  against  whom  it  has  l)een 
obtained,  and  notice  is  given  him  to 
appear  in  court  on  a  certain  day  and 
show  cause  against  it.  He  may  ao  this 
either  by  showing  that  the  fiicts  already 
disclosed  do  not  justify  the  granting  of 
the  application,  or  he  may  contradict 
those  facts  by  further  affidavits.  The 
counsel  who  obtained  the  rule  is  then 
heard  in  reply.  If  the  court -think 
proper  to  grant  the  application,  or  if  no 
one  appears  to  oppose  it,  the  rule  is  said 
to  be  made  "absolute."  If  they  refuse 
the  application,  the  rule  is  said  to  be 
"  discharged." 

Rules  may  be  moved  for  either  in  re- 
ference to  any  matter  already  pending 
before  the  court,  as  for  a  change  uf 
venue  in  an  action  already  commenced, 
or  for  a  new  trial,  &c. ;  or  in  respect  of 
matters  not  pending  before  the  court,  as 
for  a  criminal  information,  a  mandamus, 
&c 

A  copy  of  a  rule  obtained  from  the 
proper  officer  is  legal  proof  of  the  ex- 
istence of  such  a  rule.  (  fidd's  Practice ; 
Archbold's  Practice.) 

The  niles  which  regulate  the  practice 
of  the  Court  of  Chancery  are  called 
orders. 

RURAL  DEAN.    [Dean.] 

RUSSIA  COMPANY.  [Joint  Stock 
Company,  p.  139.] 


SACRILEGE  (from  the  Latin  Sacri- 
legium)  is  "  the  felonious  taking  of  auy 
goods  out  of  any  parish-church  or  other 
church  or  chapel."  By  the  common  law 
it  was  a  capital  ofifence,  though  the  of- 
fender seems  to  have  been  entitled  to  the 
benefit  of  clergy  at  the  discretion  of  the 
ordinary.  But  even  if  it  were  not  clergy- 
able at  the  common  law,  yet  the  statute 
25  Edw.  III.  c  4,  "  De  Clero,"  compre- 
hended this  as  well  as  other  crimes,  and 
gave  '*the  privilege  of  holy  church  to  all 
manner  of  clerks,  as  well  secular  as  reli- 
gious." Sacrilege  was  apparently  the  only 
felony  at  common  law  which  deprived 
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the  offender  of  the  privilege  of  sanc- 
tuary. 

The  present  state  of  the  law  of  sacrilege 
depends  on  the  statute  7  &  8  Geo.  IV.  c. 
29,  8.  10,  which  enacts  that  "if  any  per- 
son shall  break  and  enter  any  church  or  ', 
chapel,  and  steal  therein  any  chattel,  or  | 
having  stolen  any  chattel  in  any  church 
or  chapel,  shall  break  ont  of  the  same, 
every  such  offender,  being  convicted 
thereof,  shall  suffer  death  as  a  felon." 

By  9  Geo.  IV.  c.  55,  s.  10,  the  same 
protection  was  extended  to  meeting-houses 
and  all  places  of  divine  worship. 

By  statute  5  &  6  Wm.  IV.  c.  81,  the 
punishment  of  death  was  abolished,  and 
transportation  for  life  or  for  any  term  not 
less  than  seven  years,  or  imprisonment 
with  or  without  hard  labour  for  any  term 
not  exceeding  four  years,  was  substituted 
in  its  place.  These  penalties  were  again 
altered  by  6  Wm.  IV.  c  4,  which  limited 
the  term  of  imprisonment  to  three  years, 
and  gave  to  the  court  a  discretionary 
power  of  awarding  any  period  of  solitary 
confinement  during  such  term.  But  now, 
by  the  statute  7  Wm.  IV.  and  1  Vict  c. 
90,  s.  5,  no  offender  may  be  kept  in  soli- 
tary confinement  for  more  than  one 
month  at  a  time,  or  three  months  in  the 
space  of  one  year. 

The  Roman  sacrilegium  was  defined  to 
be  the  "  stealing  of  sacred  things  "  (sa- 
crarum  re  rum  mrtum),  that  is,  the  rob- 
bing temples  &r  stealing  things  from  them 
which  had  been  appropriated  to  the  pur- 
poses of  religion.  It  was  not  unusual  for 
persons  to  deposit  their  money  in  temples 
for  safe  keeping ;  and  it  was  a  doubtful 
question  whether  the  stealing  of  such 
money  was  sacrilege.  A  rescript  of  Sep- 
timius  Severus  and  Caracalla  determined 
that  the  taking  of  a  private  person's  mo- 
ney from  a  temple  was  only  theft  (l>ig., 
xlviii.,  tit  19,  s.  5).  In  the  Republican 
period  Sacrilegium  had  also  the  wider 
nieaninpr  of  any  offence  against  religion, 
a  principle  wliich  was  more  fully  de- 
veloped in  the  Imperial  period.  The 
Lex  Julia  bn  Peculatus,  which  was  the 
embezzlement  of  public  property,  placed 
Sacrilegium  on  the  same  footing  with 
Ptfciilatus  as  to  the  penalties. 

(Rein,  Criminalrecht  der  Romer,  p.  691). 

SAILORS.     [Ships.] 


SALVAGE.  [Ships.] 
SANCTION.  [Law,  p.  17f5.] 
SANCTUARY,  a  consecrated  place 
which  gave  protection  to  a  criminal  taking 
refuge  there.  The  word  also  signified 
the  privilege  of  sanctuary,  which  was 
granted  by  the  king  for  the  protection  of 
the  life  of  an  offender.  Under  the  do- 
minion of  the  Normans  there  appear  eariv 
to  have  existed  two  kinds  of  sanctuary ; 
one  general,  which  belonged  to  every 
churdi,  and  another  peculiar,  which  ori- 
ginated in  a  grant  by  charter  from  the 
king.  The  general  sanctuary  afforded  « 
refuge  to  those  only  who  had  been  ^itj 
of  capital  felonies.  On  reaching  it,  ^ 
felon  was  bound  to  declare  that  he  had 
committed  felony,  and  came  to  save  his 

life.        r^BJURATIO.S    OF     THE     ReaLH.J 

A  peculiar  sanctuary  might,  if  such  pri- 
vilege was  granted  by  the  charter,  afford 
a  place  of  refuge  even  for  those  who  had 
committed  high  or  petty  treason ;  and  a 
party  escaping  thither  might,  if  he  chofe, 
remain  undisturbed  for  life.  He  stilL 
however,  had  the  option  to  take  the  oath 
of  abjuration  and  quit  the  realm.  Sanc- 
tuary seems  in  neither  case  to  have  been 
allowed  as  a  protection  to  those  wk> 
escaped  from  the  sheriff  after  being  de- 
livered to  him  for  execution.  Durir|: 
the  latter  part  of  the  reign  of  Hearr 
VIII.,  at  the  time  when  the  religiofls 
houses  were  dissolved,  several  statotes 
were  passed  (26  Hen.  VIII.  c.  13;  sr 
Hen.  VIIL  c.  19;  32  Hen.  VIII.  c. 
12),  which  regulated,  limited,  and  par- 
tially abolished  the  privilege  of  sanctnan, 
both  as  regarded  the  number  and  classes 
of  criminals  entitled  to  it,  and  also  tht 
places  possessing  the  privilege.  Finallv 
by  21  James  I.  c.  28,  s.  7,  it  vraa  enacted 
that  no  sanctuary  or  privilege  of  sanc- 
tuary should  thereafter  be  admitted  or 
allowed  in  any  case.  [Aimuratio^c  or 
THE  Realm  ;  Asylum.] 

(Reeve's  History  of  the  English  Lav: 
Comyn's  Digest,  tit.  'Abjuradon;'  4 
Dlackstone,  Com.) 

SAPPERS  AND  MINERS,  ROYAL 
the  non-commissioned  officers  and  pri- 
vates of  the  corps  of  Royal  Enginwr^. 
They  are  employed  in  building  and  rv?- 
painiig  permanent  fortifications,  in  this- 
I  ing  field-redoubts  and  batteries,  in  making 
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gabions  and  fkscines,  in  digging  trenches 
and  executing  galleries  of  mines  during 
sieges,  and  also  in  forming  bridges  of 
rafts,  ^ts,  and  pontoons. 

From  1812  to  the  peace  in  1814,  the 
corps  of  sappers  and  miners  amounted  to 
2861  men;  and  during  the  hostilities  in 
1815,  it  consisted  of  2421  men.  At  pre- 
sent it  consists  of  13  companies,  each  of 
68  men ;  and,  besides  the  regular  course 
of  instruction  iu  sapping,  mining,  making 
gabions,  fascines,  &c.,  the  men  are  taught 
the  most  elementary  principles  of  fortifi- 
cation, the  manner  of  drawing  plans  and 
sections  of  buildings,  and,  to  a  certain 
extent,  the  art  of  land-surveying.  Several 
of  the  companies  are  employed  in  the 
Colonies  in  the  exercise  of  their  profes- 
sional duties;  and  of  those  which  remain 
in  this  country,  some  are  engaged  under 
the  officers  of  engineers  in  the  mechanical 
operations  connected  with  the  survey  of 
Great  Britain  and  Ireland  which  is  being 
carried  on  by  the  Board  of  Ordnance; 
parties  of  the  corps  also  regularly  attend 
the  lioyal  Military  College  at  Sandhurst 
and  the  East  India  Company's  seminary 
at  Addiscombe,  where  tliey  execute,  for 
the  instruction  of  the  gentlemen-cadets, 
the  several  works  connected  with  the 
practice  of  field-fortification.  The  troops 
of  the  corps  have  invariably,  in  whatever 
part  of  the  world  they  have  been  em- 
ployed, conducted  themselves  as  intelli- 
gent men  and  steady  soldiers. 

SAVINGS'  BANKS  are  banks  esta- 
blished to  encourage  habits  of  prudence 
in  the  poorer  classes,  who  were  previously 
without  any  places  where  they  could 
safely  and  profitably  deposit  their  savings. 

The  origin  of  savings'  banks  has  been 
attributed  to  the  Rev.  Joseph  Smith,  of 
Wendover,  who,  iu  the  year  1 799,  circu- 
lated proposals,  in  conjunction  with  two 
of  his  parishioners,  in  which  they  offered 
to  receive  from  any  inhabitant  of  the 
parish  any  sum  from  twopence  upwards 
every  Sunday  evening  during  the  summer 
months,  to  keep  an  exact  account  of  the 
money  deposited,  and  to  repay  at  Christ- 
mas to  each  individual  the  amount  of  his 
deposit,  with  the  addition  of  one-third  to 
the  sum.  The  depositors  were  at  liberty 
to  demand  and  receive  back  the  amount 
of  their  savings,  without  this  addition  of 


one-third,  at  any  time  before  Christmas, 
if  they  stood  in  need  of  their  money. 

The  next  institution  of  this  kind  that 
was  established,  of  which  we  have  any 
account,  was  founded  at  Tottenham,  in 
Middlesex,  by  Mrs.  Priscilla  Wakefield. 
This,  which  was  called  the  Charitable 
Bank,  bore  a  nearer  resemblance  to  the 
savings'  banks  of  the  present  day  than  the 
Wendover  plan.  The  Tottenham  bank 
was  opened  in  1 804.  At  first  the  accounts 
were  kept  by  Mrs.  Wakefield,  who  was 
assisted  by  six  gentlemen  who  undertook 
each  to  receive  an  equal  part  of  the  sums 
deposited,  and  to  allow  nve  per  cent  in- 
terest on  the  same  to  such  depositors  of 
20  shillings  and  upwards  as  should  leave 
their  money  for  at  least  a  year  in  their 
hands.  In  proportion  as  the  amount  of 
the  deposits  increased,  additional  trustees 
were  chosen,  so  as  to  diminish  the  loss 
which  might  otherwise  have  been  con- 
siderable, owing  to  the  high  rate  of  in- 
terest that  was  allowed.  In  1808  a  so- 
ciety was  formed  at  Bath,  managed  by 
eight  individuals,  four  of  whom  were 
ladies,  who  received  the  savings  of  do- 
mestic servants,  and  allowed  interest 
upon  the  same  at  the  rate  of  four  per  cent 

The  Parish  Bank  Friendly  Society  of 
Puthwell  was  formed  in  1810  by  Mr. 
Henry  Duncan,  who  published  an  account 
of  his  instimtion  with  the  hope  of  pro- 
moting similar  establishments  elsewhere. 
This  was  the  first  savings*  bank  regularly 
organised,  which  was  brought  before  the 
public,  and  it  is  owing  to  this  successful 
undertaking  that  previous  to  the  year 
1817  there  were  seventy  savings'  banks 
established  in  England,  four  in  Wales, 
and  four  iu  Ireland. 

In  the  year  1817  legislative  provisions 
were  made  for  the  management  of  these 
institutions.  Acts  were  passed  (57  Geo. 
III.  c.  105  and  130)  for  encouraging  the 
establishment  of  banks  for  savings  in  Ire- 
land and  England  respectively.  Under 
these  acts,  the  trustees  and  managers,  who  • 
were  prohibited  from  receiving  any  per- 
sonal profit  or  advantage  from  the  insti* 
tutions,  were  required  to  enrol  the  rules 
of  their  institutions  at  the  sessions.  A 
fond  was  established  in  the  office  for  the 
reduction  of  the  national  debt  in  London, 
entitied,  *The  Fund  for  tiie  Banks  for 
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Savings,'  and  to  this  fund  the  trustees 
'were  bound  to  transnut  the  amount  of  all 
deposits  that  might  be  made  with  them 
when  the  sum  amounted  to  50/.  or  more. 
For  the  amount  so  invested  the  trustees 
received  a  debenture,  carrying  interest  at 
the  rate  of  threepence  per  centum  per 
diem,  or  4l.  1  Is.  id.  per  centum  per  an- 
num, payable  half-yearly.  The  rate  of 
interest  then  usually  allowed  to  depositors 
was  four  per  cent.  In  Ireland  the  depo- 
sitors were  restricted  to  the  investment  of 
50/.  in  each  year,  and  in  England  the 
same  restriction  was  imposed,  with  a  re- 
laxation in  favour  of  the  first  year  of  a 
person's  depositing,  when  lOOl,  might  be 
received.  No  further  restriction  was  at 
this  time  thought  necessary  as  to  the 
amount  invested,  neither  was  the  depositor 
prevented  fn»m  investing  simultaneously 
in  as  many  diiferent  saving'  banks  as  he 
might  think  proper.  This  circumstance 
was  found  liable  to  abuse,  and  an  Act 
was  passed  in  1824,  which  restricted  the 
deposits  to  50Z.  in  the  first  year  of  the  ac- 
count being  opened,  and  30/.  in  each  sub- 
sequent year,  and  when  the  whole  should 
amouut  to  200/.  exclusive  of  interest,  no 
further  interest  was  to  be  allowed.  Sub- 
scribers to  one  savings'  bank  were  like- 
wise not  allowed  to  make  deposits  in  any 
other,  but  the  whole  money  deposited 
might  be  drawn  from  one  savings'  bank 
in  order  to  be  placed  in  another. 

In  1828  a  further  Act  was  passed,  en- 
titled *  An  Act  to  consolidate  and  amend 
the  laws  relating  to  Savings'  Banks,'  and 
it  is  under  the  provisions  of  this  Act  (9 
Geo.  IV.  c.  92).  and  of  7  &  8  Vict  c.  83, 
that  aU  savings'  banks  are  at  present  con- 
ducted. It  is  provided  by  tlie  7  &  8  Vict 
c.  83,  8.  19,  that  two  written  or  printed 
copies  of  all  rules  or  alterations  of  rules 
of  savings'  banks,  signed  by  two  trustees, 
shall  be  submitted  to  the  barrister  ap- 
pointed under  9  Geo.  IV.  c.  92,  for  his 
certificate,  and  tlie  said  barrister  must 
return  one  of  such  copies  when  certified 
to  the  trustees  and  transmit  the  other  to 
the  commissioners  for  the  reduction  of 
the  national  debt  This  provision  stands 
in  place  of  the  provision  in  9  Geo.  IV. 
c.  92,  which  required  that  a  transcript 
of  the  rules  of  a  savings'  bank  or  govern- 
ment annuity  society  should  be  deposited 


with  or  filed  by  the  derk  of  the  peace, 
and  a  certificate  thereof  returned  to  the 
institution,  and  that  such  transcript  should 
be  laid  before  the  justices  at  sessions. 

The  money  deposited  in  savings  banks 
must  be  invested  in  the  Bank  of  Kngland, 
or  of  Ireland,  in  the  names  of  the  commis* 
sioners  for  the  reduction  of  the  national 
debt.  The  receipts  given  to  the  trustees 
of  savings'  banks  for  money  thus  invested 
bear  interest  at  the  rate  of  3/.  Ss.  per  cent, 
and  the  interest  paid  to  depositors  must 
not  exceed  3/.  Os.  lOd.  percent  per  annum, 
the  difference  being  retained  by  the  trustees 
to  defray  the  expenses  of  tiie  bank.  The 
trustees  are  not  allowed  to  receive  depo- 
sits from  any  individuals  whose  previous 
deposits  have  amounted  to  1502.,  and 
when  the  balance  due  to  any  one  depositor 
amounts  with  interest  to  200/.,  no  farther 
interest  is  to  be  allowed ;  and  not  more 
than  30/.  can  be  deposited  by  one  person  is 
any  one  year.  Trustees  or  treasurers  of 
any  charitable  provident  institution,  or 
charitable  donation  or  beqnest  for  the 
maintenance,  education,  or  benefit  of  the 
poor,  may  invest  sums  not  exceeding  lot  /. 
per  annum,  and  not  exceediuK  300/.,  prin- 
cipal and  interest  included.  Friendly 
societies  whose  rules  have  been  certified 
pursuant  to  acts  of  parliament  relating 
tiiereto,  may  denosit  the  whole  or  any 
part  of  their  fund. 

The  increase  of  savings'  banks  has  been 
great  beyond  all  expectation.  On  the 
20th  of  November,  1833,  there  vrere  35^5 
savings'  banks  in  Elngland  holding  ba- 
lances belonging  to  4U,UU  depositors, 
which  amounted  to  13,973,243/.,  being  od 
an  average  34/.  for  each  depositor.  There 
were  at  the  same  time  in  Wales  23  savinp' 
banks,  having  balances  amounting  to 
361,150/.  belonging  to  11,  269  depositors, 
being  an  average  of  32/.  for  each  deposi- 
tor; while  in  Ireland  there  were  7*^ 
savings'  banks,  with  funds  amounting  to 
1,380,718/.,  deposited  by  49,872  persons 
the  average  amount  of  whose  depc^its 
was  28/.  The  total  for  England,  Wal«9. 
and  Ireland  was  consequently  4S4  sst- 
vings'  banks,  with  funds  amounting  to 
15,715,111/.;  the  number  of  accounts 
open  was  475,1 55,  and  the  average  amount 
of  deposits  was  consequently  as/.  On 
the  2Uth  of  November,  1833,  thei^  were 


SAVINGS'  BANKS. 


[657] 


SAVINGS'  BANKS. 


244^575  depositors  of  sums  under  20/.  in 
the  savings*  banks  of  England,  Wales, 
and  Ireland,  whose  savings  amounted  to 
1,734,709/.,  being  an  average  of  7/.  Is. 
lOrf.  for  each  depositor. 

By  the  3  Wm.  IV.  c  14,  the  industrious 
classes  are  encouraged  to  purchase  annui- 
ties, to  commence  at  any  deferred  period 
which  the  purchaser  may  choose,  the 
purchase-money  being  paid  either  in  one 
sum  at  the  time  of  agreement,  or  by 
weekly,  monthly,  quarterly,  or  yearly  in- 
stalments, as  the  purchaser  may  deter- 
mine. The  transactions  under  this  Act 
are  to  be  carried  on  through  the  medium 
of  savings'  banks,  or  by  societies  esta- 
blished for  the  purpose,  and  of  which  the 
rector  or  other  minister  of  the  parish,  or 
a  resident  justice  of  the  peace,  shall  be 
one  of  the  trustees.  The  7  &  8  Vict  c.  83, 
contains  some  fresh  regulations  as  to  these 
annuities,  as  well  as  to  other  matters  that 
concern  savings'  banks.  This  act  extends 
to  societies  for  purchasing  annuities  as 
well  as  to  savings'  banks,  and  to  Great  Bri- 
tain and  Ireland,  Berwick-upon-Tweed, 
Guernsey,  Jersey,  and  the  Isle  of  Man. 

Rules  framed  in  agreement  with  the 
statute  have  been  issued  by  the  commis* 
sioners  for  the  reduction  of  the  national 
debt.  These  rules  provide,  among  other 
things,  that  no  person  being  a  trustee, 
treasurer,  or  manager  of  the  society,  shall 
derive  any  emolument,  direct  or  indirect, 
from  its  runds;  that  the  treasurer,  and 
the  paid  officers  of  tlic  society  shall  give 
security  for  the  faithful  execution  of  their 
trust ;  that  the  age  of  the  party»  or  nomi- 
nee, upon  whose  life  the  annuity  is  con- 
tracted, must  not  be  under  fifteen  years ; 
that  no  one  individual  can  possess,  or  be 
entitled  to,  an  annuity,  or  annuities, 
amounting  altogether  to  more  than  20/. 
(30/.,  by  the  7  &  8  Vict.  c.  83), 
and  that  no  annuity  of  less  than  4/.  can 
be  contracted  for ;  that  minors  may  pur- 
chase annuities.  The  annuities  are  pay- 
able half-yearly,  on  the  5th  of  January 
and  5th  of  July,  or  on  the  5th  of  April 
and  10th  of  October.  If  any  person 
wishes  to  have  an  annuity  payable  quar- 
terly, that  object  may  be  accomplislied 
by  purchasing  one  half  payable  in  Janu- 
ary and  July,  and  the  other  half  payable 
in  April  and  October.    Upon  the  death 


of  the  person  on  whose  life  the  annuity 
depends,  a  sum  equal  to  one-fourth  part 
of  the  annuity,  beyond  all  unpaid  arrears, 
will  be  payable  to  the  person  or  persons 
entitled  to  such  annuity,  or  to  their  ex- 
ecutors or  administrators,  if  claimed 
within  two  years.  These  annuities  are 
not  transferable,  unless  the  purchaser  be- 
comes bankrupt  or  insolvent,  when  the 
annuity  becomes  the  property  of  the  cre- 
ditors, and  will  be  repurchased,  at  a  ftir 
valuation,  by  the  commissioners  for  the 
reduction  of  the  national  debt  If  the 
purchaser  of  an  annuity  should  be  unable 
to  continue  the  payment  of  his  instalments, 
he  may  at  any  time,  on  giving  three 
months'  notice,  receive  back  the  whole  of 
the  money  he  has  paid,  but  without  inte- 
rest If  the  purchaser  of  a  deferred  life 
annuity  should  die  before  the  time  anives 
at  which  the  annuity  would  have  com- 
menced, the  whole  of  the  money  actually 
contributed,  but  not  with  interest,  will  be 
returned  to  his  family  yithout  any  deduc- 
tion. If  a  person  who  has  contracted  for, 
or  is  entitled  to,  an  annuity,  becomes  in- 
sane, or  is  otherwise  rendered  incapable 
of  acting,  such  weekly  sum  will  be  paid 
to  his  friends  for  maintenance  and  medi- 
cal attendance  as  the  managers  shall  think 
reasonable,  or  any  such  other  payments 
may  be  made  as  the  urgency  of  the  case 
may  require,  out  of  the  sums  standing  in 
the  name  of  the  party.  Any  frauds  that 
may  be  committed  by  means  of  misstate- 
ments and  false  certificates  will  render 
void  the  annuity,  and  subject  the  parties 
offending  to  other  and  severe  penalties. 
The  rules  of  societies  formed  for  carr>'ing 
into  effect  the  purposes  of  this  act  must 
be  signed  by  trustees,  and  duly  certified  by 
the  barrister  appointed  for  the  purpose. 

Annuity  tables,  calculated  unaer  the 
direction  of  Government,  for  every  ad- 
missible period  of  age,  and  for  every  pro- 
bable deferred  term,  may  be  had  at  the 
office  of  tlie  commissioners  for  reducing 
the  national  debt,  in  the  Old  Jewry, 
London.  Every  information  respecting, 
and  forms  of  rules,  &c.,  for  the  establibh- 
ment,  &c.  of  friendly  societies,  building 
societies,  loan  societies,  savings'  banks, 
and  govennnent  annuity  societies,  may 
be  obtained  free  of  expense,  on  applying 
by  letter,  post-paid,  directed  to  the  Bar- 
2U 
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rister  appointed  to  certify  the  rales  of 
friendly  societies. 

The  5  &  6  Wm.  IV.  c.  57,  passed  in 
September,  1835,  extended  the  provisions 
of  the  9  Geo.  IV.  c.  92,  and  of  3  Wm.  IV. 
€.  14,  to  savings'  banks  in  Scotland,  and 
enablad  existing  banks  to  conform  to  the 
said  Acts  by  preparing  and  depositing 
their  rales  porsoant  to  these  Acts. 

Military  or  Regimental  Savings'  Banks 
vere  established  by  warrant  dated  Oc- 
tober 11,  1843.  The  following  is  the 
amount  of  all  soms  deposited  m  them 
vithin  the  year  ended  March  31,  1844 ; 
of  all  sams  withdrawn  daring  the  same 
period ;  and  of  the  interest  allowed  apon 
such  deposits ;  and  also  of  the  nnmber  of 
depositors  on  the  Slst  of  March,  1844:— 
£  s.  d. 
Amount  of  sums  depodted  15,069  3  2 
Amonnt  of  deposits  with-    • 

drawn  .  .  .  316  II  6^ 
Amount  of  interest  allowed  96  10  If 
Balance  due  by  the  public  14,849     1  ll} 

Number  of  depositors  1,890. 

(History  of  Sabina^  Banks,  by  J.  Tidd 
Pratt ;  Tne  Law  relating  to  the  Purchase 
if  Government  Annuities  through  Savinas' 
Banks  and  Parochial  Societies,  by  the 
same  author ;  A  Summary  of  Sewings* 
Banks,  j-c,  hj  the  same  author,  1846.) 

SCANDAL.    [Libel;  Slander.] 

SCHOOLa  A  school  is  a  general 
name  for  any  place  of  instruction.  There 
are  schools  fbr  young  children,  called 
Infimt  Schools;  schools  for  children  of 
more  advanced  age ;  and  schools  for  the 
higher  branches  of  learning,  as  Grammar 
Schools,  Colleges,  and  Universities.  There 
are  also  schools  for  special  branches  of 
knowledge,  as  schools  for  Agriculture, 
Medicine,  Theology,  Law,  and  so  forth. 

The  school  systems  of  all  nations  have 
something  peculiar ;  and  the  peculiarities 
are  closely  connected  with  the  political 
system  of  each  country.  A  good  system 
of  schools  of  all  kinds  suited  to  the  wants 
of  a  political  community  perhaps  exists 
in  no  country,  though  some  of  the  Ger- 
man states  have  perhaps  approached 
nearer  to  establishing  such  a  system 
than  any  other  countries.  There  are 
two  modes  in  which  good  schools  may  be 
establbhed:  a  government  may  make 
the  whole  school  system  a  part  of  ad- 


ministration, and  leave  very  little  to  indi- 
vidual enterprise  and  competition ;  or  the 
establishment  of  schools  of  idl  kinds  may 
be  left  nearly  altogether  to  individual 
enterprise.  Perhaps  in  no  country  has 
either  the  one  or  the  other  mode  been 
altogether  followed.  Prussia  is  an  in- 
stance in  which  the  government  has  ap- 
parentiy  done  most  in  the  way  of  direct- 
mg  the  establishment  and  management 
of  schools ;  and  in  England,  of  all  coun- 
tries which  have  attained  a  high  degree 
of  wealth  and  power  in  modem  times, 
the  government  has  perhaps  done  the 
least,  .though  perhaps  in  no  country  have 
benevolent  individuals  and  associations 
of  individuals  contributed  so  largely  to 
the  establishment  of  permanent  places 
of  education.  England  is  also  the  country 
in  which  there  are  most  schools  kept 
by  individuals  for  the  object  of  private 
profit 

It  is  impossible  to  consider  a  state  well 
organised  which  shall  not,  to  some  degree 
and  in  some  manner,  superintend  all 
places  for  education.  It  is  equallv  im- 
possible to  view  education  as  well  or- 
ganised in  a  state,  if  all  competition  shall 
be  excluded  from  the  system;  and  in 
(wt  there  is  no  country,  not  even  those 
in  which  education  is  most  directiy  made 
a  branch  of  aihninistration,  in  which 
some  competition  of  some  kind  does  not 
exist  In  foct,  if  it  does  not  exist  in  some 
form  and  in  some  degree,  there  will  be 
no  efficient  instruction. 

The  general  consideration  of  this  sub- 
ject is  contained  in  the  article  Edu- 
cation. 

SCHOOLS,  ENDOWED.  An  En- 
dowed School  in  Enffland.is  a  school  which 
was  established  and  is  supported  by  funds 
given  and  appropriated  to  the  perpetual 
use  of  such  school,  either  by  the  kmg  or 
by  private  individuals.  The  endowment 
provides  salaries  for  the  master  and  usher, 
if  there  is  one,  and  gratuitous  instruction 
to  pupils,  either  generally  or  the  children 
of  persons  who  live  within  certain  de- 
fined limits.  Eiudowed  schools  may  be 
divided,  with  respect  to  the  objects  of 
the  founder,  into  grammar«chools,  and 
schools  not  grammar-schools.  A  gram- 
mar-school is  senerally  defined  to  be  a 
school  in  which  the  learned  languages, 
2U  2 
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the  Latin  and  the  Greek,  are  taught 
Endowed  schools  may  also  be  divided, 
with  respect  to  their  constitution  for  the 
purposes  of  government,  into  schools 
incorporated  and  schools  not  incorpo- 
rated. Incorporated  schools  belong  to 
the  class  of  corporations  called  eleemo- 
synary, which  comprehends  colleges  and 
halls,  and  ^charter^  hospitals  or  alms- 
houses.   [College]. 

Endowed  schools  are  comprehended 
under  the  general  legal  name  of  Chari- 
ties, as  that  word  is  used  in  the  act  of  the 
43rd  of  Elizabeth,  chap.  4,  which  is  enti- 
tled, *  An  Act  to  redress  the  Misemploy- 
ment  of  Lands,  Goods,  and  Stocks  of 
Money  heretofore  given  to  Charitable 
Uses.^  Incorporated  schools  have  gene- 
rally been  founded  by  the  authority  of 
lettere  patent  from  the  crown,  but  in 
some  cases  by  act  of  parliament  The 
usual  coarse  of  proceeding  has  been  for 
the  person  who  intended  to  give  property 
for  the  foundation  of  a  school,  to  apply 
to  Jhe  crown  for  a  licence.  The  licence 
is  given  in  the  form  of  letters  patent, 
which  empower  the  person  to  found  such 
a  school,  and  to  make,  or  to  empower 
others  to  make,  rules  and  regulations  for 
its  government,  provided  they  are  not  at 
variance  with  the  terms  of  the  patent 
The  patent  also  incorporates  certam  per- 
sons and  their  successors,  who  are  named 
or  referred  to  in  it,  as  the  governors  of 
the  school.  This  was  the  form  of  found- 
ation in  the  case  of  Harrow  School, 
which  was  founded  by  John  Lyon,  in 
the  fourteenth  year  of  Elizabeth,  pursu- 
ant to  letters  patent  from  the  queen. 
Sometimes  the  master  and  usher  are  made 
members  of  the  corporation,  or  the  master 
only ;  and  in  the  instance  of  Berkhamp- 
stead  School,  which  was  founded  by  act 
of  parliament  (2  &  3  Edvr.  VI.,  reciting 
certain  letters  patent  of  Henry  VIII.), 
the  corporation  consists  of  the  master  and 
usher  only,  of  whom  the  master  is  ap- 
pointed by  the  crown,  and  the  usher  is 
appointed  by  the  master.  Lands  and 
other  property  of  such  a  school  are 
vested  in  the  corporation,  whose  duty  it 
is  to  apply  them,  pursuant  to  the  terms 
of  the  donation,  in  supporting  the  school. 
Many  gchool  em-owraeuts  are  of  a  mixed 
natuii;,  the  funds  bt'ing  appropriated  both 


to  the  support  of  a  free-school  and  for 
other  chantable  purposes.  These  otht^r 
purposes  are  very  various;  but  among 
them  the  imion  or  connection  of  an  hos- 
pital or  almshouse  with  a  free-school  ii 
one  of  the  most  common. 

Where  there  is  no  charter  of  incorpo- 
ration, which  is  the  case  in  a  great  num- 
ber of  school  endowments,  the  lands  and 
oihet  property  of  the  school  are  vesU'd 
in  trustees,  whose  duties,  as  to  the  appli- 
cation of  ^e  funds,  are  the  sanae  as  in 
the  case  of  an  incorporated  schooL  It  \s 
necessary  from  time  to  time  for  the  actual 
trustees  to  add  to  their  numbers  by  sock 
legal  'modes  of  conveyance  as  shall. vest 
the  school  property  in  them  and  the  nev 
trustees  jointly.  These  conveyances  some- 
times cause  a  considerable  expense ;  and 
when  they  have  been  neglected*  and  the 
estates  have  consequently  become  vested 
in  the  heir-at-law  of  the  surviving  tmstce. 
some  difficulty  is  occasionally  experiencted 
in  finding  out  the  person  in  whom  tiu; 
school  estates  have  thus  become  vesttd. 
When  the  school  proper^  consists  cf 
money,  the  same  kbd  of  difficulty  arises: 
and  money  is  also  more  liable  to  be  k«l 
than  land. 

Every  charity,  and  schools  amongst  the 
rest,  seems  to  be  subject  to  visitation.  We 
shall  first  sneak  of  incorporated  schools. 

The  founder  may  make  the  persons  Xb 
whom  he  gives  the  school  pn^^wrty  <a 
trust  also  the  govemon  of  his  fi>iiiidati<si 
fbr  all  purposes ;  and  if  he  names  no  spe- 
cial visitor,  it  appeara  that  such  persocs 
will  be  visitors  as  well  as  trustees.  If  U 
names  a  person  as  viutor,  such  person  is 
called  a  special  visitor ;  and  it  is  a  gene- 
ral rule  mat  if  the  founder  names  no 
special  visitor,  and  does  not  constitute  the 
govemon  of  his  foundation  the  visitors^ 
the  heir-at-law  of  the  founder  will  be 
visitor;  and  if  there  is  no  heir-at-Iav. 
the  crown  will  visit  by  the  lord  keeper  of 
the  great  seal.  The  king  is  visitor  of  all 
schools  founded  by  himself  or  his  anoL's- 
tors.  The  duties  of  trustees  and  visitors 
are  quite  distinct,  whether  the  same  per- 
sons are  trustees  and  visitors,  or  the  tnii- 
tees  and  visitors  are  difierent  It  is  the 
duty  of  trustees  to  preserve  the  school 
property,  and  to  apply  it  to  the  porposeii 
intended  by  the  founder.    In  respect  of 
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their  trust,  tnxsteee  are  sabject  to  the 
jurisdiction  of  the  Court  of  Chancery, 
like  all  other  trustees ;  and  of  course  they 
are  answerable  for  all  misapplication  of 
the  funds.  It  is  the  visitor's  duty  to  in- 
quire into  the  behaviour  of  the  master 
and  usher  in  their  respective  offices,  and 
into  the  general  conduct  of  the  school. 
He  must  judge  according  to  the  founder's 
rules,  which  he  cannot  alter  unless  he  is 
empowered  by  the  terms  of  the  donation 
to  do  so.  There  seems  to  be  no  reason 
for  supponng  that  the  king,  in  respect  of 
royal  foundations,  has  any  further  power 
than  other  persons,  and  consequently  he 
cannot  alter  the  terms  of  the  donation, 
unless  this  power  was  originally  reserved 
to  the  founder  and  his  successors ;  but  on 
this  matter  there  may  be  some  difference 
of  opinion.  The  visitor,  or  those  who 
have  visitorial  power,  can  alone  remove  a 
master  or  usher  of  an  endowed  school. 
The  Court  of  Chancery  never  removes  a 
master  or  usher,  when  they  are  part  of 
the  corporate  body,  on  the  general  prin- 
ciple that  this  oourt  has  no  power  to 
remove  a  corporator  of  any  land;  and 
when  there  is  a  visitor,  or  persons  with 
visitorial  power,  the  Court  never  attempts 
directly  to  remove  a  master  or  usher, 
even  if  they  are  not  members  of  the  cor- 
poration. (17  Ves.,  Att-Gen.  v.  the  Earl 
of  Clarendon.) 

Trustees  of  endowed  schools  which  are 
not  incorporated  are  accountable  in  a 
court  of  equity  fbr  the  management  of 
the  school  property.  But  the  internal 
management  of  the  school  still  belongs 
to  the  special  visitor,  if  there  is  one ;  and 
if  there  is  no  special  visitor  it  belongs  to 
the  fbunder*s  heir.  Trustees  of  endowed 
schools,  simply  as  such,  are  merely  the 
guardians  of  the  property,  as  already 
observed ;  and  it  is  tneir  duty  to  take  care 
of  it,  and  to  appl^  the  income  according 
to  the  founders  mtention.  It  has,  how- 
ever, happened  that  in  schools  not  incor- 
porated the  jurisdiction  of  the  Court  of 
Chancery  and  the  visitorial  jurisdiction 
have  not  been  kept  quite  distinct;  and 
cases  have  arisen  in  which  it  has  been 
found  difficult  to  determine  what  ought  to 
be  the  proper  mode  of  proceeding. 

A  free  grammar-school  is  an  endow- 
ment fbr  teaching  the  learned  languages, 


or  Greek  and  Latin,  and  for  no  other 
purpose,  unless  the  founder  has  prescribed 
other  things  to  be  taught  besides  gram* 
mar.  This  legal  meaning  of  the  term 
grammar-school  has  been  fixed  by  va- 
rious judicial  decisions,  and  it  appears  to 
be  established  that,  if  the  founder  merely 
expresses  his  intention  to  found  a  gram- 
mar-school, the  school  must  be  a  school 
for  teaching  Latin  and  Greek  only,  at 
least,  so  far  as  the  teaching  is  gratuitous ; 
other  branches  of  instruction  may  be 
introduced,  but  the  scholars  must  pay  for 
this  extra  instruction.  If  it  should  hap- 
pen that  the  endowment  has,  for  a  long 
time,  been  perverted  from  its  proper  pur- 
poses, this  will  not  prevent  the  Court  of 
Chancery  from  declaring  a  school  origin- 
ally designed  for  a  grammar-school  to  be 
still  a  grammar-school,  and  it  will  ^ve 
the  proper  directions  for  carrying  into 
efiect  the  founder's  intentions,  whatever 
may  be  the  length  of  time  during  which 
they  have  been  disregarded.  This  was 
the  case  with  the  grammar-school  of 
Hi^hgate,  in  the  county  of  Middlesex, 
which  was  founded  by  Sir  Roger  Cholme- 
ley,  under  letters  patent  of  Queen  Eliza- 
beth, under  the  title  of  the  Free  Gram- 
mar-school of  Koger  Cholmeley,  Knight 
The  stamtes  were  made  in  1671,  by  the 
wardens  and  governors,  with  the  consent 
of  the  Bishop  of  London,  under  the  au- 
thority of  the  letters  patent  The  first 
statute  ordered  that  the  schoolmaster 
should  be  a  graduate,  and  should  teach 
young  children  their  A,  B,  C,  and  other 
English  books,  and  to  write,  and  also  in 
their  grammar  as  they  should  grow  up 
thereto.  An  information  which  was  filed 
against  the  governors,  charged  that  the 
school  had  Seen  converted  from  a  free 
grammar-school  into  a  mere  charity 
school,  and  that  the  governors  had,  in 
other  ways,  abused  their  trust  The  facts 
of  the  abuse  were  established,  but  it  was 
shown  tiiat,  so  fkr  back  as  living  memory 
could  go,  tiie  school  had  been  merely  a 
place  of  instruction  in  English,  writing, 
and  arithmetic;  and  also  that,  in  other 
respects,  the  statutes  had  not  been  ob- 
served as  far  back  as  the  year  1649.  Not- 
withstanding this,  it  was  declared  by  the 
chancellor  (Eldon)  that  this  was  a  school 
originally  intended  for  the  purpose  of 
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teftchine  grammar,  and  a  decree  was 
made  for  restoring  the  school  aooording 
to  the  intention  of  the  founder.  Bnt  it 
appears  from  the  first  statute  that  the 
school  was  also  intended  to  he  an  English 
school. 

As  to  teaching  somethine  besides  Latin 
and  Greek  in  an  endowed  school.  Lord 
Eldon  observes  (Att.-Gen.  v.  Hartley, 
2  J.  &  W.,  378).  **  if  there  was  an  antient 
five  grammar-school,  and  if  at  all  times 
someSiing  more  had  been  taught  in  it 
than  merely  the  elements  of  the  learned 
lan^a^es,  that  usage  might  engraft  upon 
the  institution  a  right  to  have  a  construc- 
tion put  upon  the  endowment  different 
from  what  would  have  been  put  upon  it 
if  a  different  usage  had  obtained."  When 
the  founder  has  cmly  intended  to  establish 
a  grammar-school,  and  has  applied  all 
the  funds  to  that  purpose,  none  of  them 
can  be  properly  applied  to  any  other 
purpose,  such  as  teaching  the  modem 
languages  or  other  branches  of  know- 
ledge. When  the  fhnds  of  a  school  have 
increased  so  as  to  be  more  than  sufficient 
for  the  objects  contemplated  by  the 
founder,  the  Court  of  Chancery  will  di- 
rect a  distribution  of  the  increased  funds, 
but  it  will  still  apply  the  funds  to  objects 
of  the  same  kind  as  those  for  which  the 
founder  gave  his  property.  If  then  a 
founder  has  given  his  property  solely  for 
the  support  of  a  ^mmar-school.  it  is  in- 
consistent with  his  intention  to  apply  any 
part  of  the  funds  to  other  purposes,  such 
for  instance  as  paying  a  master  for  teach- 
ing writing  and  arithmetic ;  and  yet  this 
has  been  done  by  the  Court  of  Chancery 
in  the  case  of  Monmouth  school  (S  Russ^ 
530)  and  in  other  cases.  The  foundation 
of  Monmouth  school  consists  of  an  alms- 
house, a  free  gramnuir-school  for  the  edu- 
cation of  boys  in  the  Latin  tongue,  and 
other  more  polite  literature  and  erudition, 
and  a  preacher.  The  letters  patent  de- 
clared that  '*  all  issues  and  revenues  of 
lands  to  be  given  and  assigned  for  the 
maintenance  of  tiie  almshouse,  school,  and 
preacher,  should  be  expended  in  the  sus- 
tentation  and  maintenance  of  the  poor 
people  of  the  almshouse,  of  the  master 
and  under-master  of  the  school,  and  of 
the  preacher,  and  in  repurs  of  the  lands  i 
and  possessions  of  the  charity/'    Not- 1 


withstanding  this,  the  Court  of  Cbaneeiy 
appointed  a  writing-master,  at  a  salsry  oif 
601.  per  annum,  to  be  paid  oat  of  the 
issues  and  revenues ;  and  thas  it  took  away 
60/.  per  annum  from  those  to  wbon  tli^ 
fbnnaer  had  ^ven  it.  This  waa  d«iie 
on  the  authority  of  a  case  in  tiie  year 
1797,  which  was  itself  a  bad  precedent. 

Lord  Eldott's  decision  in  the  ease  of 
Market  Bosworth  school  (Att.-Gen.  r. 
Dixie,  3  Russ.,  534)  estaUished  an  asber  ] 
in  the  school,  whose  sole  occupation  wv 
to  be  to  instruct  the  scholars  in  Kngli^i. 
writing,  and  arithmetic,  and  h  gave  the 
usher  a  salary  of  90/.  per  annam  ont  of 
the  school  funds.  But  in  doing  this  Lord 
Eldon  merely  did  what  the  donor  i&> 
tended.  Market  Bosworth  is  one  of  those 
grammar-schools  in  which  the  foander 
has  directed  that  other  things  shorald  be 
taught  besides  Latin  and  Greek.  At- 
cording  to  the  statutes,  the  school  was  to 
be  divided  into  two  brandies,  the  lower 
school  and  the  upper;  and  **  in  the  fint 
form  of  the  lower  school  shall  be  tangkt 
the  A,  B,  C,  Primer,  Testament,  and  oidber  { 
English  books."  In  the  upper  school  the 
instruction  was  confined  to  Latin,  Greek, 
and  Hebrew.  It  is  therefore  in  this  case 
as  clear  that  the  founder's  intention  vas 
carried  into  effect  by  the  decree  of  the 
court,  as  it  is  clear  that  in  the  case  of  the 
Monmouth  school  such  intention  was  vio- 
lated. The  case  of  Monmouth  schooL 
however,  fomished  a  precedent,  whieb 
has  been  followed  in  other  cases. 

There  are  many  grammar-schools  h 
which  nothing  is  provided  for  or  nothing 
intended  by  the  founder  except  instnie- 
tion  in  grammar,  which,  as  the  term  was 
then  understoodt  appears  to  have  mesbt 
only  the  Latin  and  Greek  language,  or 
sometimes  only  Latin  periaaps.  Whov 
provision  is  made  for  other  instructioo 
m,  addition  to,  or  rather  as  preparatory 
to,  the  grammar  instruction^  modes  m 
expression  like  those  already  mentioned 
in  the  case  of  Highgate  and  Market  Bos- 
worth schools  have  been  used  by  the 
founder  or  the  makers  of  the  statutes. 
In  the  founder's  rules  for  the  gnmxuu^ 
school  of  Manchester,  which  luui  now  an 
income  of  above  4000/.  per  annum,  it  is 
said,  **  The  high-master  for  the  time  being 
shall  always  appoint  one  of  his  seholarss 
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as  he  tfainketh  best,  to  instruct  aad  teach 
in  the  one  end  of  the  school  all  infimts 
that  shall  come  there  to  learn  their 
A,  B,  C,  Primer,  and  sorts,  till  ther  being 
in  gnunmar,"  &c.  In  all  ca^  of  gram- 
msS-eehools  where  this  instruction  is  to 
be  given,  it  was  evidently  intended  as  a 
preparation  for  and  not  as  a  substitute 
for  grammar.  It  was  therefore  clearly 
an  abuse  in  the  case  of  the  Highgate 
school  to  haye  converted  it  into  a  mere 
school  for  reading,  writing,  and  arith- 
metic; but  it  is  equally  an  abuse  in  the 
ease  of  the  Manchester  school  to  make 
the  following  regulation  as  to  the  ad- 
mission of  pupils,  which  was  in  force  at 
the  time  of  the  Charity  Commissioners' 
Inquiry :  **  All  boys  who  are  able  to  read 
ajre  admitted  on  application  to  the  head 
master  into  the  lower  school,  where  the^ 
are  instructed  in  English  and  the  rudi- 
ments of  Latin  by  the  master  of  that 
school.  They  are  so  admitted  about  the 
age  of  six  or  seven." 

Grammar-schools  have  now  for  a  long 
time  been  solely  regulated  by  the  Court 
of  Chancery,  which,  though  affecting 
merely  to  deal  with  them  in  respect  of  the 
trusts  and  the  application  of  the  trust- 
monies,  has  in  net  gone  much  fiuther. 
The  court  may  be  applied  to  for  the  pur- 
pose of  establishing  a  school  where  funds 
have  been  given  for  the  purpose,  but  the 
object  cannot  be  effected  without  the  aid 
of  the  eourt  It  may  also  be  applied  to 
for  the  purpose  of  correcting  a  misappli- 
catbn  of  the  funds.  The  court  may  also 
be  applied  to  in  order  to  sanction  the  ap- 
plication of  the  school  funds  when  they 
have  increased  beyond  the  amount  re- 
quired for  the  purposes  indicated  by  the 
founder.  Such  surplus  funds  are  often 
applied  in  establishing  exhibitions  or  an- 
nual allowances  to  be  paid  to  meritorious 
boys  who  have  been  educated  at  the 
school,  during  their  rendence  at  college. 
The  master's  scheme  for  the  regulation  of 
Tunbridffe  school  in  Kent,  which  was 
confirmed  b^  the  Court  of  Chancery, 
established  sixteen  exhibitions  of  lOw. 
each,  which  are  tenable  at  any  college  of 
Oxford  or  Cambridge,  and  payable  out 
of  the  founder^s  endowment  it  also  ex- 
tended the  benefits  of  the  school  beyond 
the  limitB  fixed  by  the  fotmder,  and  made 


various  other  regulations  for  the  improve- 
ment of  the  school,  having  regard  to  the 
then  annual  rents  of  the  school  estates. 

When  the  application  has  been  an 
honest  one,  the  scnemes  sanctioned  by  the 
Court  of  Chancery  may  generally  be  con- 
sidered as  aiming  at  least  to  carry  the 
founder's  intention  into  effect,  and  as  cal- 
culated on  the  whole  to  benefit  the  schooL 
But  in  some  cases  decrees  have  been  ob- 
tained b;^  collusion  amon^  all  the  parties 
to  the  suit,  against  which  it  is  no  security 
that  the  attorney-general  is  a  necessary 
party  to  all  bills  and  informations  about 
charities.  The  founder  of  a  school  and 
hospital  in  one  of  the  midland  counties, 
among  other  things,  appointed  that  **  the 
schoolmaster  should  be  a  single  person,  a 
graduate  in  one  of  the  universities  of 
Oxford  or  Cambridge,"  &c. ;  and  he  did 
**  further  will  that  ii  any  schoolmaster  so 
to  be  chosen  should  marry  or  take  any 
woman  to  wife,  or  take  upon  him  any 
cure  of  souls,  or  preach  any  constant 
lecture,  then  in  every  of  the  said  cases  he 
should  be  disabled  to  keep  or  continue  the 
said  school."  The  trustees  dispensed  wiUi 
these  restrictions  and  qualifications,  but 
afterwards  finding  that  thev  could  not  do 
this,  they  applied  to  the  dourt  of  Chan- 
cery :  and  the  court  ordered,  among  other 
tbinffs,  that  a  clergyman  should  be  the 
head  master,  though  the  founder  did  not 
intend  to  exclude  laymen ;  and  that  the 
hold  master  was  not  to  be  restricted  ftt)m 
marrying  or  taking  upon  him  the  cure  of 
souls,  &c  This  mode  of  dealing  witii  a 
founder's  rules  has  not  much  appearance 
of  an  attempt  to  carry  them  into  effect 

This  clause  about  marrying  occurs  in 
the  rules  of  several  grammar-schools,  for 
instance  in  those  of  Harrow  school.  The 
rule  may  be  wise  or  unwise ;  but  it  was 
once  observed,  and  it  ought  to  be  observed 
still,  until  it.  is  altered  by  the  proper  au- 
thority. 

It  appears  from  the  rules  of  many 
grammar-schools  that  religious  instruc- 
tion according  to  the  principles  of  the 
Church  of  Eogland,  as  established  at  the 
Reformation,  is  a  pari  of  the  instruction 
which  the  founder  contemplated;  and 
when  nothing  is  said  about  religious  iu- 
struction,  it  is  probable  that  it  was  alwa^ 
the  practice  to  give  such  instruction  m 
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prammar-schools.  That  it  was  part  of 
the  discipline  of  soch  schools  before  the 
lieformatioii  cannot  be  donbted,  and  there 
is  no  reason  why  it  should  have  ceased  to 
be  BO  after  the  Reformation,  as  will  pre- 
sently appear.  It  is  generally  asserted 
that  in  every  grammar^chool  religious 
instruction  ought  to  be  given,  and  accord- 
ing to  the  tenets  of  the  Church  of  Eng- 
land ;  and  that  no  person  can  undertake 
the  office  of  schoolmaster  in  a  grammar- 
school  without  the  licence  of  the  ordinary. 
This  latter  question  was  argued  in  the 
case  of  Rex  v,  the  Archbishop  of  York. 
(6  T,  R,,  490.)  A  mandamus  was  di- 
rected to  Uie  archbishop  directing  him  to 
license  R.  W.  to  teach  in  the  grammar- 
school  at  Skipton,  in  the  county  of  York. 
The  return  of  the  archbishop  was  that 
the  licensing  of  schoolmasters  belongs  to 
the  archbishops  and  bishops  of  England ; 
that  R.  W.  had  refused  to  be  examined ; 
and  he  relied  as  well  on  the  antient  canon 
law  as  upon  the  canons  confirmed  in 
1603  by  James  L  (77/e  Constitutions 
and  Canons  Ecclesiastical,  'Schoolmas- 
ter,* 77,  78,  79.)  The  return  was  al- 
lowed, and  consequently  it  was  deter- 
mined that  the  ordinary  has  power  to 
license  all  schoolmasters,  and  not  merely 
masters  of  grammar-schools.  As  to 
schoolmasters  generally,  the  practice  is 
discontinued,  and  probably  it  is  not  al- 
ways observed  in  tiie  case  of  masters  of 
grammar-schools. 

The  form  of  the  ordinary's  licence  is 
as  follows : — "  We  give  and  grant  to  yon, 
A.  H.,  in  whose  fidelity,  learning,  good 
conscience,  moral  probity,  sincerity,  and 
diligence  in  religion  we  do  fully  confide, 
our  licence  or  faculty  to  perform  the 
office  of  mastej  of  the  grammar-school  at 
H.,  in  the  county,  &c.,  to  which  you 
have  been  duly  elected,  to  instruct,  teach, 
and  inform  boys  in  grammar  and  other 
useful  and  honest  learning  and  know- 
ledge in  the  said  school  allowed  of  and 
established  by  the  laws  and  statutes  of 
this  realm,  you  having  first  sworn  in  our 
presence  on  the  Holy  Evangelists  to  re- 
nounce, oppose,  and  reject  all  and  all 
manner  of  foreign  jurisdiction,  power, 
authority,  and  superiority,  and  to  bear 
faith  and  true  allegiance  to  her  majesty 
Queen  Victoria,- &c.|  and  subscribed  to 


the  thirty-nine  articles  of  religicm  of  the 
United  Church  of  England  and  Ireland 
and  to  the  three  articles  of  the  thirty- 
sixth  canon  of  1603,  and  to  all  things 
contained  in  them,  and  having  also 
before  us  subscribed  a  declaration  of 
your  conformity  to  the  Liturgy  of  the 
(Jnited  Church  of  England  and  Ireland 
as  is  now  by  law  estaUished.  In  ^testi- 
mony,'  &c. 

From  this  licence  it  appears  that  the 
master  of  every  school  who  is  lieenaed  by 
the  ordinary  must  be  a  member  of  the 
Church  of  England,  and  must  take  th>r 
oath  and  make  the  subscriptioDs  a:}<i 
declarations  which  are  recited  in  the 
licence. 

It  is  a  common  notion  that  the  mastifr 
of  a  grammar-school  mnst  be  a  gradoate 
of  Oxford  or  Cambridge,  and  in  holy 
orders ;  and  such  is  the  present  practice. 
But  it  is  by  no  means  always  the  case 
that  the  rules  of  endowed  schoc^  re- 
quire the  master  to  be  in  ho\j  orden» 
The  founders  seem  generally  to  have 
considered  this  a  matter  of  indifference, 
but  many  of  them  provided  that  if  tlie 
master  was  in  orders,  or  took  orders,  be 
should  not  at  least  encumber  himself 
with  the  cure  of  souls.  The  principle 
clearly  was,  that  the  master  of  a  gram- 
mar-school should  devote  himself  solely 
to  that  work,  and  it  was  a  good  principle. 
The  Court  of  Chancery  fias  in  Tarioos 
cases  ordered  that  the  master  shoald  be  a 
clergyman,  where  the  founder  has  not  so 
ordered.  Dean  Colet,  the  founder  of 
St  Paul  8  School,  London,  ordered  by 
his  statutes,  that  neither  of  the  masten 
of  that  school,  if  in  orders,  nor  the  chap- 
lain, shall  have  any  benefice  with  care  or  I 
service  which  may  hind«  the  bnaness  of 
the  school.  He  appointed  a  chaplain  to 
the  school,  thereby  appearing  to  intend 
that  the  relieious  instruction  should  not 
be  given  by  Uie  masters  of  grammar,  who 
would  be  nilly  employed  otherwise. 

It  has  sometimes  bmi  doubted  whether 
a  master  of  a  grammar-school  could  hold 
ecclesiastical  preferment  with  it  If  the 
founder  has  not  forbidden  this,  there  is 
no  rule  of  law  which  prevents  him.  If 
the  holding  of  the  two  offices  should 
cause  him  to  neglect  the  duties  of  either, 
the  remedy  is  just  the  same  as  if  he  neg- 
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lected  either  of  his  offices  for  any  other 
cause. 

Many  grammar-schools  are  only  free  to 
the  children  of  a  particular  parish,  or 
of  fiome  particular  parishes;  but  this 
privilege  has  occasionally  been  ex- 
tended to  a  greater  surface,  as  in  the 
case  of  Tunbndge  school.  Some  are  fbee 
to  all  persous,  which  is  the  case  with 
some  of  King  Edward  V L's  endowments. 
Sometimes  the  number  of  free  boys  is 
limited,  but  the  master  is  allowed  to  take 
pay  scholars,  either  by  usage  or  by  the 
founder's  rules.  At  present  the  practice 
is  for  masters  of  grammar-schools  to 
take  boarders  if  they  choose,  but  in  some 
cases  the  number  is  limited.  Abuses  un- 
doubtedly have  arisen  f^om  the  practice 
of  the  master  taking  boarders,  and  the 
children  of  the  parish  or  township  for 
which  the  school  was  intended  have  been 
neglected  or  led  to  quit  the  school  some- 
times in  consequence  of  the  head  master 
being  solely  intent  on  haying  a  profitable 
boarding  school.  But  in  most  cases 
the  school  has  benefited  by  the  master 
taking  boarders ;  and  this  has  frequently 
been  the  only  meaus  by  which  the  school 
has  been  able  to  maintain  itself  as  a 
grammar«chool.  When  the  situation  has 
been  a  good  one,  an  able  master  has  often 
been  found  willing  to  take  a  grammar- 
school  with  a  house,  and  a  small  salary 
attached  to  it,  in  the  hope  of  making  up 
a  competent  income  by  boarders.  A^s 
this  can  only  be  effected  by  the  master's 
care  and  diligence  in  teaching,  a  small 
neighbourhood  has  thus  frequently  en- 
joyed the  advantage  of  its  grammar- 
school,  which  otherwise  would  have  been 
lost. 

There  has  never  been  any  general 
superintendence  exercised  over  the  en- 
dowed schools  of  this  country.  The 
Court  of  Chancery  only  interferes  when 
it  is  applied  to,  and  then  only  to  a  certain 
extent;  and  visitors  are  only  appointed 
for  particular  endowments;  they  are 
dlso  often  ignorant  of  their  powers,  and 
they  rarely  exercise  them.  As  many  of 
these  places  have  only  small  endow- 
ments, are  situated  in  obscure  parts, 
with  the  property  vested  in  unincorpo- 
rated trustees,  who  are  ignorant  of  their 
duty,  and   sometimes  careless  jibout  it, 


we  may  easily  conceive  that  these  schoolt 
would  be  liable  to  suffer  from  fraud  and 
neglect,  both  of  trustees  and  masters; 
and  this  has  been  the  case.  The  object 
of  the  statute  of  Elizabeth  was  to  redress 
abuses  in  the  management  of  charitiea 
generally:  but  a  great  many  endow- 
ments for  education  were  excepted  from 
the  operation  of  that  statute,  which  in- 
deed seems  not  to  have  had  much  effect, 
and  it  soon  fell  nearly  into  disuse.  Ap- 
plications for  the  redress  of  abuses  have, 
from  time  to  time,  been  oontinnally 
making  to  the  Court  of  Chancery,  and 
Berkhiunpstead  school  has  now,  for  a 
full  century,  been  before  the  court  In 
manj  cases  the  governors  of  schools  have 
obtamed  Acts  of  Parliament  to  enable 
them  better  to  administer  the  funds. 
This  was  done  in  the  case  of  Maccles- 
field school  by  an  Act  of  the  year  1774, 
and  another  for  the  same  school  has  re- 
cently been  obtained.  An  Act  of  Parlia- 
ment was  also  obtained  in  1831  for  the 
free-school  of  Birmingham,  the  property 
of  which  had  at  that  time  increased  con- 
siderably in  value,  and  is  still  increas- 
ing. Both  these  schools  were  founda- 
tions of  Edward  VI.,  and  were  endowed 
with  the  property  of  suppressed  religious 
foundations 

The  condition  of  the  endowments  for 
education  in  England  may  now  be  col- 
lected from  the  lieports  of  the  Commis- 
sionere  for  Inquiry  into  Charities.  In 
I  1 81 8  commissioners  were  appointed  under 
I  the  great  seal,  pursuant  to  an  Act  passed 
I  in  the  58th  year  of  the  reign  of  George 
'  III.,  entitled  ''An  Act  for  appointing 
Commissioners  to  inquire  concerning 
Charities  in  England  for  the  Education 
of  the  Poor."  A  great  many  places  were 
excepted  fh>m  the  operation  of  this  Act 
The  commission  was  continued  and  re- 
newed under  various  Acts  of  Parliament, 
the  last  of  which  (5  &  6  Wm.  IV.  c.  71) 
was  entitled  ''An  Act  for  appointing 
Commissioners  to  continue  the  Inauiries 
concerning  Charities  in  England  and 
Wales  until  the  1st  day  of  Au^t,  1837." 
All  the  exceptions  contained  in  the  first 
Act  were  not  retained  in  the  last;  but  the 
last  Act  excepted  the  following  places 
from  inquiry :  "  The  universities  of  Ox- 
ford and  Cambridge,  and  the  colleges 
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and  halls  vithin  the  same;  all  schools 
andiendowments  of  which  sach  aniTersi- 
ties,  colleges,  or  halls  are  trustees;  the 
colleges  of  Westminster,  EtOD,  and  Win- 
chester ;  the  Charter  House ;  the  schools 
of  Harrow  and  Rugby ;  the  Corporation 
of  the  IVinity  House  of  Deptford  Strond ; 
cathedral  and  collegiate  churches  within 
England  and  Wales ;  fiinds  applicable  to 
the  benefit  of  the  Jews,  Quakers,  or  Ro- 
man Catholics,  and  which  are  under  the 
superintendence  and  control  of  persons 
of  such  persuasions  respectively."  Under 
the  last  Act  the  Commissioners  completed 
their  inquiries  into  endowments  for  edu- 
cation and  other  charities,  with  the  excep- 
tions above  specified.  The  Reports  of 
the  Commissioners  contun  an  account  of 
the  origin  and  endowment  of  each  school 
which  was  open  to  their  inquiry,  and  also 
an  account  of  its  condition  at  the  time  of 
the  inquiry.  The  Reports  are  very  bulky 
and  voluminous,  and  consequentiy  cannot 
be  used  by  any  person  for  the  purpose  of 
obtaining  a  general  view  of  the  state  of 
these  endowments;  but  for  any  particular 
endowment  they  may  be  consulted  as  being 
the  best,  and  in  many  cases  the  only 
acoesnble  sources  of  information. 

The  number  of  grammar-schools 're- 
ported on  by  the  Commissioners  is  700 ; 
the  number  of  endowed  schools  not  clas- 
sical, 21 50 ;  and  of  charities  for  education 
not  attached  to  endowed  schools,  3390. 
The  income  of  fframmar-schools  reported 
on  is  152,0477.  1 4s,  Id,;  of  endowed 
schools  (not  classical),  141,385/.  2s.  ^d. ; 
and  of  the  other  charities  siven  for  or 
applied  to  education,  19,1 12^  8s.  8d. 

The  previous  remarks  on  grammar- 
schools  must  be  taken  subject  to  the  pro- 
visions contained  in  a  recent  Act  of  Par- 
liament, which  is  the  only  attempt  that 
has  been  made  by  the  legislature  to  re- 
gulate schools  of  this  class.  This  Act 
r 3  &  4  Vic.  c.  77)  is  entitied  "  An  Act 
ror  improving  the  Condition  and  extend- 
ing the  Benefits  of  Grammar-Schools." 
The  Act  recites,  among  other  things, 
that  tiie  "  patrons,  visitors,  and  governors 
of  such  grammar-schools  are  generally 
unable  of  their  own  authority  to  establish 
any  other  system  of  education  than  is 
expressly  provided  for  by  the  foundation, 
and  her  majesty's   courts  of  law  and 


equity  are  frequently  unable  to  giwe  ade- 
quate relief,  and  in  no  case  bat  at  oeo- 
siderable  expense/'  The  Act  then  de- 
clares that  the  courts  of  equity  shall  bave 
power,  as  in  the  Act  provided,  ••  to  make 
such  decrees  or  orders  as  to  tiie  said 
courts  shall  seem  expedient,  as  well  lor 
extending  the  system  of  educatkm  to 
other  useful  branches  of  literature  and 
science,  in  addition  to  or  (subject  to  the 
provisions  thereinafter  ocmtained)  in  lies 
of  the  Greek  and  Latin  languages,  or 
such  other  instruction  as  may  be  required 
by  tike  terms  of  the  foundation  or  the 
then  existing  statutes,  as  also  fbr  extend- 
ing or  restricting  the  freedom  or  the 
right  of  admission  to  such  school,  b^  de- 
termining the  number  or  the  q^ifira- 
tions  of  boys  who  may  therrafler  be 
admissible  tiiereto  as  free  scholars  or 
otherwise,  and  fbr  setding  the  terms  of 
admission  to  and  continuance  in  tiie  saine, 
and  to  establish  such  schemes  far  the 
application  of  the  revenues  of  any  socfa 
schools  as  may  in  the  (^nion  of  tiie 
court  be-  conducive  to  the  rendering  or 
muntaining  such  schools  in  the  grotest 
degree  efficient  and  useful,  with  doe  re- 
sard  to  tiie  intentions  of  the  rcapecti^e 
founders  and  bene&ctors,  and  to  aeelaie 
at  what  period,  and  upon  "what  event, 
such  decrees  or  orders,  or  any  directions 
contained  therein,  shall  be  brought  into 
operation;  and  that  such  decrees  and 
orders  shall  have  force  and  effect,  not- 
withstanding any  provisions  contained  in 
the  instruments  of  foundation,  endow- 
ment, or  bene&ction,  or  in  the  then  ex- 
isting statutes ;"  but  it  is  provided,  thst 
if  there  shall  be  any  special  visitor  ap- 
pointed by  the  founder  or  other  eoo- 
petent  authority,  he  shall  be  heard  oo 
the  matters  in  question  before  the  court 
makes  any  orders  or  decrees. 

This  enactment  extends  the  power  of 
the  court  over  grammar-schools  very 
considerably,  as  will  appear  fh>m  whtt 
has  been  said ;  not  so  much  howerer,  if 
we  view  what  the  court  has  done,  as  if 
we  take  the  declarations  of  the  most  emi- 
nent equity  judges  as  to  what  the  court 
can  do.  The  power  however  of  cfaam^ng 
a  grammar-school  into  one  not  a  gnuB- 
mar-school,  which  is  given  by  this  Act, 
is  a  considerable  extension  of  authority; 
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bat  the  power  is  limited  to  cases  (§  3) 
wbere  the  necessity  of  such  a  change 
«nses  fixmi  insufficiency  of  the  revenues 
of  a  grammar-school  mr  the  purpose  of 
such  school.  Bat  this  provision,  as  it 
has  properly  heen  remarked,  will  be  of 
very  difficult  application;  for  in  many 
6iioeessful  grammar-schools  the  revenue 
is  small,  and  in  some  which  are  not  suc- 
cessful it  is  large.  Smallness  of  revenue, 
therefore,  will  not  of  itself  prove  **  insuffi- 
ciency of  revenues"  in  the  sense  intended 
by  the  Act  The  same  section  contains 
also  a  provision,  that  except  in  this  case 
of  insufficient  revenues,  the  court  shall 
not  by  this  Act  be  authorised  to  dispense 
vith  any  statute  or  provision  now  exist- 
ing, so  fiir  as  relates  to  the  qualification 
of  any  schoolmaster  or  under-master. 
The  dispensing  power  then  which  the 
court  has  often  assumed,  as  shown  in 
some  instances  above  mentioned,  remains 
as  it  was ;  that  is,  it  does  not  exist  at  all. 

When  a  grammar-school  shall  have 
been  mlde  into  another  kind  of  school 
onder  the  provisions  of  this  Act,  it  is 
6tiU  to  be  considered  a  grammar-school, 
and  subject  to  the  jurisdiction  of  the  or- 
dinary as  heretofore. 

In  ease  there  shall  be  in  any  city,  town, 
or  place,  any  ^;rammar-school  or  gram- 
mariBohools  with  insofficieut  revenues, 
they  may  be  united,  with  the  consent  of  the 
visitor,  patron,  and  governor  of  every 
school  to  be  effected  thereby.  The  legal 
meaning  of  city  and  town  (township)  is 
sofficiently  precise,  but  **T>lace"  has  no 
l^gal  meaning,  and  the  iramers  of  the 
Act  have  forgotten  to  give  it  one  in  their 
25Ui  section,  which  treats  of  the  construc- 
tion of  terms  in  that  Act 

The  court  is  also  empowered  (§  14)  to 
enlarge  the  powers  of  those  who  have 
'*  authority  by  way  of  visitation  or  other- 
wise in  respect  of  the  discipline  of  any 
grammar-fttmool  ;'*  and  where  no  autho- 
rity by  way  of  visitation  is  vested  in  any 
loiown  person,  the  bishop  of  the  diocese 
may  apply  to  the  Court  of  Chancery, 
Blatinff  the  facts,  and  the  court  may,  if  it 
•o  think. 'fit,  give  the  bishop  liberty  to 
visit  and  regulate  the  said  school  in  re- 
spect of  the  discipline,  but  not  otherwise. 
This  provision,  for  various  reasons,  will 
prove  completely  inoperative. 


The  Act  gives  a  summary  remedy 
against  masters  who  hold  the  premises  of 
any  grammar-school  after  dismissal,  or 
after  ceasing  to  be  masters.  Such  mas- 
ters are  to  Iw  tamed  out  in  like  manner 
as  is  provided  in  the  case  of  other  persons 
holding  over,  by  the  Act  of  the  first  and 
seoond  of  Victoria,  entitled  **  An  Act  to 
&cilitate  the  Becovery  of  Possession  of 
Tenements  after  due  Determination  of 
the  Tenancy." 

All  applications  to  the  court  under  this 
Act  may  be  (not  mutt)  made  by  petition 
only,  and  such  petitions  are  to  be  pre- 
sented, heard,  and  determined  according 
to  the  provisions  of  the  52  Geo.  III.  c. 
101. 

The  Act  saves  the  rights  of  the  ordi- 
nary. It  is  also  declared  not  to  extend 
« to  the  universiUes  of  Oxford  or  Cam- 
bridge, or  to  any  college  or  hall  within 
the  same,  or  to  the  university  of  London, 
or  any  colleges  connected  therewith,  or  to 
the  university  of  Durham,  or  to  the  col- 
leges of  St  David's  or  St  Bees,  or  the 
grammar-schools  of  Westminster,  Eton, 
Winchester,  Harrow,  Charter-Hoase, 
Rugby,  Merchant  Tailors*,  St  PauFs, 
Christ's  Hospital,  Birmingham,  Man- 
chester, or  Macclesfield,  or  Lowth,  or 
such  schools  as  form  part  of  any  cathe- 
dral or  collegiate  church."  JBut  the 
exemption  does  not  extend  to  the  gram- 
mar-schools of  which  the  universities  of 
Oxford  or  Cambridge,  or  the  colleges  and 
halls  within  the  same,  are  trustees, 
though  these  schools  were  excepted  from 
the  Commissioners'  inquiry  by  the  5  &  6 
Wm.  IV.  c  71. 

Ekidowments  for  Education  are  pro- 
bably nearly  as  old  as  endowments  for 
the  support  of  the  church.  Before  the 
Reformation  there  were  schools  connected 
with  many  religious  foundations,  and 
there  were  also  manv  private  endowments 
for  education.  Perhaps  one  of  the  oldest 
schools  of  which  anything  is  known  is  the 
school  of  Canterbury.  Theodore,  who 
was  consecrated  archbishop  of  Canterbury 
in  668  (according  to  some  authorities), 
founded  a  school  or  college  by  licence 
from  the  pope.  This  school  oertunly 
existed  for  a  long  time;  and  there  is  a 
record  of  a  suit  before  the  Archbishop  of 
Canterbury  in  1321,  between  the  rector 
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of  the  grammar-schools  of  the  city  (sup- 
posed to  be  Theodore's  school  or  its  re- 
presentative) and  the  rector  of  St  Mar- 
tin's, vho  kept  a  school  in  right  of  the 
charch.  The  object  of  the  suit  was  to 
limit  the  rector  of  St  Martin's  in  the 
number  of  his  scholars.  This  school 
probably  existed  till  the  Reformation,  at 
least  this  is  the  time  when  the  present 
King's  school  of  Canterbury  was  esta- 
blished by  Henry  VIII.,  and  probably  on 
the  ruins  of  the  old  school.  Before  the 
Reformation  schools  were  also  connected 
with  chantries,  and  it  was  the  duty  of  the 
priest  to  teach  the  children  grammar  and 
singing.  There  are  still  yarious  indica- 
tions of  this  connection  between  schools 
and  religious  foundations  in  the  fact  that 
some  schools  are  still,  or  were  till  lately, 
kept  in  the  chureh,  or  in  a  building  which 
was  part  of  it.  There  are  many  schools 
still  in  existence  which  were  founded 
before  the  Reformation,  but  a  very  great 
number  were  founded  immediately  after 
that  event,  and  one  professed  object  of 
king  Edward  VL  in  dissolving  the  chan- 
tries and  other  religious  foundations  then 
existing  was  for  the  purpose  of  establishing 
grammar-schools,  as  appears  ftx>m  the  re- 
cital of  the  Act  for  that  purpose  (1  Ed. 
VI.  c.  14).    [Chantry.] 

Though  the  Act  was  much  abused,  the 
king  did  found  a  considerable  number  of 
schools,  now  commonly  called  King  Ed- 
ward's Schools,  out  of  tithes  that  for- 
merly belonged  to  religious  houses  or 
chantry  lands ;  and  m^y  of  these  schools, 
owing  to  the  improved  value  of  their  pro- 
perty, are  now  among  the  richest  founda- 
tions of  the  kind  in  England.  In  these, 
as  in  many  other  grammar-schools,  a 
certain  number  of  persons  were  incorpo- 
rated as  trustees  ana  governors,  and  pro- 
vision was  made  for  a  master  and  usher. 
At  that  time  the  endowments  varied  in 
annual  value  from  twenty  to  thirty  and 
forty  pounds  per  annum. 

A  large  proportion  of  the  grammar- 
schools  were  founded  in  the  reigns  of 
Edward  VI.  and  Elizabeth,  and  there  is 
no  doubt  that  the  desire  to  give  complete 
ascendency  to.the  tenets  of  the  Reformed 
Chureh  W2ls  a  motive  which  weighed 
strongly  with  many  of  the  founders. 
Since  the  reign  of  Elizabeth  we   find 


grammar-schools  occasionally  estaMishcd, 
but  less  frequentiy,  while  endowments  fiw 
schools  not  grammar^chools  bave  gradu- 
ally increased  so  as  to  be  much  more 
numerous  than  the  old  schools.  Foun- 
dations of  the  latter  kind  are  still  made 
by  the  bounty  of  individuals  from  iime 
to  time ;  and  a  recent  Act  of  Parliament 
(2  &  3  Wm.  IV.  c  115)  baa  made  it  law- 
ful to  give  money  by  will  for  the  esta- 
blishing of  Roman  Catholic  schools. 
The  statute  of  the  9th  Geo.  II.  c  36, 
commonly  called  the  Mortmain  Act,  fas 
placed  certain  restrictions  on  gifts  by  wiU 
for  charitable  purposes,  which  restricticis 
consequently  extend  to  donaticws  by  will 
for  the  establishment  or  support  of  sdiools. 
[Mortmain.] 

The  history  of  our  grammar-«ehool> 
before  the  Reformation  would  be  a  large 
part  of  the  history  of  education  in  Kog- 
land,  for  up  to  that  time  there  were  pro> 
bably  no  other  schools.  From  tbe  tine 
of  the  Reformation,  and  particularly  till 
within  the  last  half-century,  the  gram- 
mar-schools of  England  were  the  chief 
places  of  early  instruction  for  all  those 
who  received  a  liberal  triuning.  Frosa 
these  often  humble  and  unpretending  edi- 
fices has  issued  a  series  of  names  illus- 
trious in  the  annals  of  their  country— a 
succession  of  men,  often  of  obecare  pa- 
rentage and  stinted  means,  who  have  jo»- 
tified  the  wisdom  of  the  founders  d 
erammar-fichools  in  providing  edncatioa 
for  those  who  would  otherwise  have  been 
without  it,  and  thus  securing  to  the  state 
the  services  of  the  best  of  her  ohildrro. 
Though  circumstances  are  now  greatly 
changed,  there  is  nothing  in  the  present 
condition  of  the  country  which  renders  it 
prudent  to  alter  the  foundation  of  these 
schools  to  any  great  extent;  and  cer- 
tainly there  is  every  reason  for  support- 
ing _them  in  all  the  integrity-  of  their 
revenues,  and  for  labouring  to  make  them 
as  efficient  as  their  means  will  allow.  In 
the  conflict  of  parties  who  are  disputing 
about  education,  but  in  foet  rather  ceo- 
tending  for  other  things — in  the  competi- 
tion of  private  schools,  which  from  their 
nature  must  be  conducted  by  the  propri- 
etor with  a  view  to  a  temporary  purpose— 
and  in  the  attempt  made  to  form  pro- 
prietory establishments  which  shall  com- 
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bine  the  advantages  of  grammar-schiools 
and  private  schools,  and  shall  not  labour 
under  the  defects  of  either — we  see  no 
certain  elements  on  which  to  rest  our 
hopes  of  a  sound  education  being  secured 
to  the  youth  of  the  middle  and  upper 
classes  of  this  countrv.  The  old  gram- 
mar^chools,  on  the  whole,  possess  a  bet- 
ter organization  than  anything  that  has 
yet  b^  attempted,  and  though  circum- 
stances demand  changes  in  many  of  them, 
they  require  no  changes  which  shall  es- 
sentially alter  their  character.  In  the 
present  state  of  affairs,  these  are  specially 
the  schools  for  the  middle  classes  who 
belong  to  the  Established  Church,  and  it  is 
their  interest  to  cherish  and  support  them. 

Digests  of  the  whole  body  of  Reports 
made  by  the  Commissioners  for  Inquiry 
into  Charities  have  been  prepared  and 
presented  to  both  Houses  of  Parliament 
(1842).  Two  of  these  volumes,  folios  of 
825  pages  and  829  pages  respectively, 
called  an  Analytical  Digest,  are  ar- 
ranged according  to  the  alphabetical 
order  of  every  ct»unty  in  England,  in 
North  Wales,  and  in  South  Wales ;  and 
under  the  head  of  every  city  and  parish 
in  each  county  are  given  the  following 
particulars  (the  cities  and  parishes  are 
arranged  in  alphabetical  order): — ^The 
name  of  the  charity  or  donor ;  for  what 
purpose  each  charity  is  applicable;  the 
quantity  of  land  and  number  of  houses ; 
the  rent  paid  for  the  same ;  the  amount 
of  unimprovable  rents  and  rent-charges, 
with  the  amount  of  land-tax.  if  any,  de- 
ducted therefrom;  the  amount  of  per- 
sonal property,  distinguishing  money  in 
the  funds,  ou  mortgage,  or  on  pei-sonal  or 
other  security,  or  to  be  applied  by  way 
of  loan,  with  or  without  interest ;  'the 
total  income  of  each  charity ;  and  a  co- 
lumn of  observations. 

The  first  volume  of  the  Analytical  Di- 
gest contains  a  reference  to  the  volume 
and  page  of  each  Report. 

Bach  ecclesiastical  presentations  as  are 
mentioned  in  the  Reports  are  noticed  in 
the  Digest  at  the  end  of  each  county. 
The  l>igest  concludes  with  a  similar 
statement  of  those  which  are  reported  on 
by  the  Commissioners  under  the  head  of 
General  Charities. 

The  second  part  of  the  Return  (a  folio  | 


of  691  pages)  contains  a  more  particular 
Digest  of  all  schools  and  charities  for 
Education.  It  is  divided  into  three  parts : 
the  first  relating  to  Grammar  schools, 
viz.,  in  which  Greek  or  Latin  is  required 
to  be,  or  is  in  fiust,  taught;  secondly. 
Schools  not  Classical ;  and  thirdly.  Cha- 
rities for  Education  not  attached  to  En- 
dowed Schools,  which  include  donations 
fi>r  the  support  of  Sunday-schools. 

A  good  deal  has  been  written  on  the 
sulject  of  endowments  for  education  from 
time  to  time.  There  are  several  articles 
on  endowed  schools  in  the  'Journal  of 
Education,'  and  an  article  on  endow- 
ments in  England  for  the  purposes  of 
Education,  in  the  second  Tolume  of  the 
publications  of  the  Central  Society  of 
Education,  by  George  Long.  The  evi- 
dence before  the  select  committee  of  the 
House  of  Commons  in  1835,  contains 
much  valuable  information.  In  1840  a 
sensible  pamphlet  on  grammar-schools 
appeared  in  the  form  of  a  letter  to  Sir 
R.  H.  Inglis,  by  the  Honourable  Daniel 
Finch,  for  twenty  years  a  charity  commis- 
sioner. We  are  indebted  to  this  letter  for 
several  facts  and  suggestions. 

SCIRE  FACIAS,  a  writ  sued  out  for 
the  purpose  either  of  enforcing  the  exe- 
cution of,  or  of  vacating,  some  alrrady 
existing  record.  It  directs  the  sheriff  to 
give  notice  (**  Scire  facias,"  whence  the 
name)  to  the  party  against  whom  it  is 
obtained  to  appear  and  show  cause  why 
the  purpose  of  it  shall  not  be  effected. 
A  summons  to  this  effect  should  be  served 
on  the  party,  whose  doty  then  is  to  enter 
an  appearance,  after  which  a  declaration 
is  delivered  to  him,  reciting  the  writ  of 
scire  facias.  To  this  he  may  plead,  or 
demur,  and  the  subsequent  proceedings 
are  analogous  to,  and  in  fact  are  in  law 
considered  as  an  action.  If  the  party 
cannot  be  summoned,  or  fiul  to  appear, 
judgment  may  be  signed  against  him. 
The  proceedings  under  a  scire  facias  are 
resorted  to  in  a  variety  of  cases.  They 
may  be  divided  into — 

1.  Those  where,  the  parties  remaining 
the  same,  a  scire  facias  is  necensary  to 
revive  or  set  in  operation  the  record. 

2.  Those  where  another  party  seeks  to 
take  the  benefit  of  it,  or  becomes  charge- 
able, or  is  injnretl,  by  it 
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In  eases  where  a  year  and  a  day  have 
^psed  stnoe  judgment  has  been  rigned, 
ana  nothing  (such  as  a  writ  of  error,  an 
injunction,  &c.)  has  existed  to  stay  fbr- 
tfaer  proceedings,  it  is  a  legal  presump- 
tion that  the  judgment  has  either  been 
executed,  or  that  the  plaintiff  has  re- 
leased the  exeontiou.  In  such  case  exe- 
cution cannot  issue  against  the  defendant 
until  he  has  had  an  opportunity,  by  means 
of  the  notice  given  him  under  a  scire 
fiicias,  of  appearing  and  showing  any 
cause  which  may  exist  wh^  execution 
should  not  issue  a^inst  him.  If  the 
judgment  has  been  signed  more  than  ten 
years,  a  scire  facias  cannot  issue  unless 
with  the  permifision  of  the  court  or  a 
judge ;  and  by  the  statute  3  &  4  Wm.  IV . 
c  27,  $  40,  proceedings  appear  to  be 
limited  to  a  period  of  twenty  yean. 
When  a  plaintiff,  having  had  execution 
by  elegit,  under  which  he  obtains  pos^ 
session  of  a  moiety  of  the  rents  and 
profits  of  the  defendant's  land,  has  had 
the  debt  satisfied  by  payment  or  from  the 
profits  of  the  land,  scire  fadas  may  be 
brous^t  to  recover  the  land. 

3.  The  cases  of  more  ordinary  occur- 
rence under  the  second  head  are  those 
where  one  of  the  parties  to  an  action 
becomes  bankrupt,  or  insolvent,  or  dies, 
or,  being  a  female,  marries,  or  where  it 
is  sought  to  enforce  the  rights  of  a  plain- 
tiff against  the  bail  to  an  action,  or  to  set 
aside  letters  patent  If  a  woman  obtain 
a  judgment,  and  marnr  before  execution, 
the  husband  and  wire  must  sue  out  a 
scire  facias  to  have  execution.  And  if 
judgment  is  obtuned  against  a  woman, 
and  she  marries  before  execution,  a  scire 
fkcias  must  be  brought  against  her  and 
her  husband  before  execution  can  be  ob- 
tained. A  scire  fiicias  is  the  only  pro- 
ceding  for  the  purpose  of  repealing  let- 
ters patent  by  which  the  king  has  made 
a  grant  injurious  to  some  party,  as  where 
he  has  granted  the  same  thing  which  he 
had  fdready  granted  to  another  person ; 
or  a  new  market  or  fair  is  granted  to  the 
prejudice  of  an  antient  one,  &c.  The 
king  may  have  a  scire  &cias  to  repeal 
his  own  grant,  and  any  subject  who  is 
injured  by  it  may  petition  the  king  to  use 
his  name  for  its  repeal.  A  man  may 
have  a  scire  &cias  to  recover  the  money 


from  a  sheriff  who  has  levied  mider  a 
fieri  &eias  and  retains  the  proeeeds. 

(S  Wms.  Saund.  71 ;  Tidd's  iVn:<w«; 
Archbold*s  Practice,) 

SCOTCH    CHURCH.        [GxsmuL 

AflBEMBLT  OF  TUB  ChUBOB  OF  SCXIT- 
LAND.1 

SCUTAGE,  or  E9CUAGE.  [Pro- 
DAL  System,  p.  34.1 

SEARCH,  RIGHT  OF.  The  gate- 
ral  principles  upon  which  that  part  of  the 
Law  of  Nations  is  constructed  which  re- 
spects the  usages  to  be  observed  towardi 
neutral  powers  in  time  of  war  by  the 
belligerent  powers,  have  been  exjjainwt 
under  the  head  of  Blockadb.  Here  it 
is  only  necessary  fbrther  to  remaA  tfaat 
manifestiy  no  other  right  can  be  exer^ 
cised  by  the  belligerent  over  the  ships  of 
the  neutral  without  the  right  of  visitatiia 
and  search.  The  existence  of  that  right, 
accordingly,  is  admitted  on  all  hands  as 
the  rule,  whatever  may  be  the  linutatkn* 
or  exceptions.  As  Lord  Stow^  has  said 
in  his  judgment  on  the  case  of  the  Maria 
(Garrels  v.  Kensington,  8  T.  R  S30\ 
*<Till  they  are  visited  and  searched,  it 
does  not  appear  what  the  ahipa,  or  the 
cargoes,  or  the  destinations  are ;  and  it  ii 
for  the  purpose  of  asoertainiog  thcit 
points  that  the  necesnty  of  this  right  <tf 
visitation  and  seareh  exists.** 

In  the  exercise  of  the  right  of  auuch 
upon  a  neutral  vessel,  the  first  and  pria- 
cipal  object  of  inquiry  is  generally  the 
ship's  papers.  These  are,  the  passport 
from  the  neutral  state  to  tiie  eaptahi  or 
master ;  the  sea  letter,  or  sea  brie^  speci- 
fying the  nature  and  quantity  of  the 
cargo;  the  prooft  of  property ;  the  mus- 
ter-roll of  the  crew,  containing  the  aanie^ 
age,  rank  or  qualitjr,  place  of  rendenoe, 
and  place  of  birth  of  each  of  the  ahip's 
company;  the  charter  party;  die  bill 
of  lading :  the  invoices ;  the  log-book ;  and 
the  bill  of  healUi.  (Chitty  on  the  Law  ^ 
Nations,  pp.  196-199.) 

The  penalty  for  the  violent  ccmtraveo* 
tion  of  the  right  of  visitation  and  searcb, 
is  the  confiscation  of  the  ship  and  cargo: 
and  a  rescue  by  the  crew  afWr  the  captors 
are  in  actual  possession  is  considered  ss 
the  same  thing  with  a  forcible  prevcntioB. 
In  either  case  the  resisting  ship  may  t« 
seized  in  the  same  manner  as  if  it  be* 
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longed  to  the  enemy,  and,  being  bronght 
into  port,  will  be  condemned  as  prize. 

Of  ooiune,  any  of  the  belligerent  powers 
may  agree  with  any  of  the  nentral  states 
that  die  right  of  search  shall  only  be  ex- 
ercised in  certain  eircnmstanoes ;  and  this 
is  the  first  limitation  that  fidls  to  be  no- 
ticed. "  Two  sovereigns,"  Lord  Stowell 
has  said  in  the  same  judgment,  <*may  un- 
questionably agree,  if  uiey  think  fit,  as 
in  some  late  instances  they  have  agreed, 
by  special  coYenant,  that  the  presence  of 
one  of  their  armed  ships  along  with  their 
merchant-ships  shall  be  mutoally  under- 
Blood  to  imply  that  nothing  is  to  be  found 
in  that  convoy  of  merchants'  ships  incon- 
sistent with  amity  or  neutrality ;  and,  if 
they  consent  to  accept  this  pledgee,  no 
third  party  has  a  ri^ht  to  quarrel  with  it, 
«ny  more  than  with  any  other  pledge 
which  they  may  agree  mutually  to  accept 
But  surely  no  sovereiffn  can  legalljr  com- 
pel the  acceptance  of  such  a  security  by 
mere  force.  The  only  security  known  to 
the  Law  of  Nations  u^fm  this  subject,  in- 
dependent of  all  special  covenant,  is  the 
right  of  personal  visitation  and  search, 
to  be  exercised  by  those  who  have  the  in- 
terest in  making  it"  Lord  Stowell  here 
alludes  to  the  pretensions  of  the  northern 
powers  in  their  convention  for  the  esta- 
blishment of  what  was  called  an  armed 
neutrality  in  1800,  one  of  die  clauses  of 
which  was,  **  That  the  declaration  of  the 
officers  who  shall  command  the  ship  of 
war,  or  ships  of  war,  of  the  king  or  em- 
peror, which  shall  be  convoying  one  or 
more  merchant-ships,  that  the  convoy  has 
no  contraband  goods  on  board  shall  be 
soflicient;  and  &at  no  search  of  his  ship, 
or  the  other  ships  of  the  convoy,  shall  be 
permitted."  It  is  sometimes  stated  that 
this  was  also  one  of  the  principles  of  the 
previous  convention  of  the  same  kind 
formed  by  the  northern  powers  in  1780 ; 
and  there  may  perhaps  have  been  an  un- 
derstanding among  the  contracting  parties 
to  that  effect ;  but  we  do  not  find  it  dis- 
tinctly avowed  in  any  of  their  published 
announcements.  The  position  in  ques- 
tion, namely,  that  the  presence  of  a  ship 
of  war  should  protect  from  search  the 
merehantmen  under  its  convoy,  never  has 
been  admitted  by  Great  Britain. 

Bat  it  is  now  universally  admitted  that 


the  right  of  visitation  and  search  eaiuiot 
be  exercised  upon  a  ship  of  war,  or  public 
or  national  vessel,  itself;  and  Ais  is  the 
second  limitation  of  the  right.  It  is 
strange  ^t  there  should  ever  have  been 
an^  doubt  or  dispute  upon  this  point  A 
ship  of  war  has  always  been  looked  upon 
as  m  a  manner  part  of  the  national  terri- 
tory, and  as  such  inviolable  in  any  di^ 
cumstances  whatever ;  the  act  of  entering 
it  in  search  either  of  contraband  goods 
or  of  deserters  must  be  considered  as  an 
act  of  the  same  character  with  that  of 
pursuing  a  smuggler  or  fbgitive  across 
the  frontier  of  the  state  without  peipiission 
of  the  sovereign  authority,  a  thing  the 
right  of  doing  which  has  never  been 
cliumed.  Accordingly,  although  it  has 
been  a  common  thing  for  nations  to  de- 
clare by  express  stipulation  in  their 
treaties  with  one  another  that  the  prise 
courts  in  each  shall  exercise  a  jnrudie- 
tion  according  to  the  reoo^ised  prin- 
ciples of  public  law  in  questions  ansing 
with  regard  to  captures  at  sea,  the  lan- 
guage used  has  always  implied  that  the 
captures  are  to  be  merchant  or  private 
vessels :  of  the  concession  by  one  power 
to  another  of  the  right  of  adjudicating 
upon  its  ships  of  war  detained  or  brought 
into  port  not  a  trace  is  to  be  found  in  any 
such  treaty.  Yet  an  opposite  doctrine 
has  been  both  maintained  in  argument, 
and  attempted  to  be  carried  into  effect 
In  1653,  when,  after  the  disasters  of  the 
war  with  Eneland  that  had  broken  out 
in  the  preceding  year,  the  Dutch  were 
reduced  to  such  a  state  as  to  make  them 
anxious  for  peace  upon  almost  any  terms, 
the  English  government  demanded  as  one 
of  the  stipulations  of  the  proposed  treaty 
that  all  Dutch  vessels,  both  of  war  and 
others,  should  submit  to  be  visited,  if 
thereto  required.  But,  humbled  as  the 
Dutch  were,  they  peremptorily  refused  to 
agree  to  any  such  stipulation;  and  the 
treaty  was  crmcluded  in  1654  without  it 
Very  soon  after  this  peace,  the  States 
General  were  again  led  to  take  the  whole 
subject  of  the  visitation  and  search  of 
ships  at  sea  into  their  consideration  bv 
the  circumstance  of  one  of  their  men-of- 
war,  convoying  a  fleet  of  merchant  ships, 
having  beeia  met  by  an  English  man-of- 
war  in  the  Downs,  when  the  merchant- 
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men  were  subjected  to  search.  The  first 
question  that  arose  was,  whether  even 
such  an  exercise  of  the  right  of  search 
was  legal  in  the  presence  tS  the  convoy ; 
and  upon  this  question  the  States  deter- 
mined that  "  the  refusal  to  let  merchant* 
men  be  searched  could  not  be  persisted 
in.''  At  the  same  time,  however,  they 
took  occasion  to  make  the  following  de- 
claration :—**  That,  in  conformity  with 
their  High  Mightinesses'  instructions 
taken  in  respect  to  the  searching  of  ships 
of  war,  and  especially  those  of  September^ 
1627,  November,  1648,  and  December, 
1649,  it  is  thought  good,  and  resolved, 
tiiat  all  captains  and  other  sea  officers 
that  are  in  the  service  of  this  state,  or 
cruising  on  commission,  shall  be  anew 
strictly  commanded,  told,  and  charged 
t^t  they  shall  not  condescend  to  no 
commandb  of  any  foreigners  at  sea,  much 
less  obey  the  same;  neither  shall  they 
any  ways  permit  that  they  be  searched ; 
nor  deliver,  nor  suffer  to  be  taken  out  of 
their  ships,  any  people  or  other  things." 
From  this  time  for  more  than  a  century 
and  a  half,  the  principle  of  the  immunitv 
of  ships  of  war  from  visitation  and  search 
was  acquiesced  in  by  the  practice  of  our 
own  and  of  every  other  country,  nor  is  it 
known  to  have  been  contested  even  in 
speculation.  But  at  length,  in  the  course 
of  the  controversy  that  arose  respecting 
the  rights  of  neutrals  out  of  the  Berlin 
and  Milan  decrees  of  the  French  emperor 
and  our  own  Orders  in  Council,  in  180G 
and  1807  [Blockade],  while  some  ex- 
treme partisans  on  the  one  side  contended 
that  even  merchant  ships  were  not  liable 
to  search  when  under  the  convoy  of  a 
man-of-war,  others  on  the  opposite  side 
revived  the  old  pretension  of  the  English 
republican  government  of  1053,  and 
maintained  our  right  of  visiting  and 
searching  the  ships  of  war  themselves  of 
neutral  states  whenever  we  should  thiuk 
proper.  The  practical  application  of  the 
principle  that  was  now  especially  called 
for  was  the  visitation  of  the  ships  of  war 
of  the  United  States  of  America  tor  the 
purpose  of  recovenng  seamen  alleged  to 
be  subjects  of  this  country  and  deserters 
from  the  British  Kervice.  The  pretension 
thus  set  up  was  ably  discussed,  and  its 
unwarrantable  character  clearly  demoR- 


Btrated,  in  an  article  published  in  thi, 
'Edinburgh  Review*  for  October,  I6u;. 
pp.  9-22 ;  but  before  this  paper  appeartd 
an  actual  enforcement  of  the  new  doctrine 
had  occurred  in  an  attack  made,  on  th< 
23rd  of  June,  by  the  British  ship  of  war. 
Leopard,    upon   the    American    fri^u 
Chesapeake,  lying  off  the  Capes  of  Vir- 
ginia.   On  the  refusal  of  the  Americji 
captain  to  permit  his  ship  to  be  visited, 
the  Leopard  fired  into  the  Cbesapeakr, 
which,  being  unprepared  for  action,  m.- 
mediately  struck  her  fiag.     Four  m«a 
were  carried  o£^  and  the  American  ship 
was  then  left    A  late  American  writer 
has,  not  in  too  strong  langoage.  described 
this  act  as  '*  an  exertion  of  power  whidk 
was  beyond  all  patient  enduraDce,  asd 
which  electrified  Uie  nation  to  its  remotest 
extremities"  {Twiker'a  Zi/e  ^ ^ejffenu-^, 
iL  268).  President  Jefferson  immediattl  v 
issued   a  proolamation    interdicting  afl 
armed  British  vessels  from  the  faarboan 
and  waters  of  the  United  States*  and  for- 
bidding  all  supplies  to  them,   and  aU 
intercourse  with  them.    The  American 
minister  in  London  was  also  directed  fo 
demand  satisfaction  of  the  British  govern 
ment.    The  conduct  of  the  captain  of  the 
Leopard  was  not  attempted  to  be  de- 
fended by  the  ministry  here  ;    on  the 
contrary,  its  illegality  was  at  once  ad- 
mitted, at  least  by  implication ;  but  Mr. 
Canning,    then  Secretary   of    State    tor 
Foreign  Affairs,  insisted  that,  iuabmiK-ii 
as  the  United  States  had  taken  mea5ur<^ 
of  retaliation  into  their  own  hands,  Groai 
Britain  might  take  those  meaMires  isto 
account  in  the  estimate  of  reparation ;  ^ii 
he  inquired  whether  the  President's  pr*.- 
clamation  would  be  withdrawn  on  th. 
king    disavowing    the    act    of    O^ptai . 
Humphrevs  of  me  Leopard,  and  of  Aii* 
miral  Berkeley,  his  command ing  officer, 
who  had  directed  it.    The  prodamatiix. 
was  justified  by  the  American  govero- 
ment  as  a  measure  of  precaution,  imd 
not   of  retaliation.     Negotiations  win 
continued  for  a  long  time  without  an} 
result ;  tlie  affair  of  me  Chesapeake  bgdl 
became    mixed    and    complicated    tiIu: 
otiier  incidents,  giving  rise  to  new  claims 
and  counterclaims ;  at  last  the  Americui. 
governmeitt  took  its  stand  on  new  ground, 
ubjecticg  to  the  search  not  iiuly  of  ship^ 
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nf  war  but  eveu  of  merchant  vessels  for 
deeerters;  it  was  not  denied  that  the 
search  of  merchantmen  was  sanctioned 
by  the  law  of  nations,  but  the  exercise 
of  the  right  was  denounced  as  necessarily 
irritating  and  fraught  with  danger,  and 
it  was  urged  that  it  should  on  that  ac- 
count be  dispensed  with  and  abolished. 
Id  the  end  war  broke  out  between  the 
two  countries  in  the  summer  of  1812; 
but  even  that  did  not  settle  any  of  the 
questions  that  hud  arisen  between  them 
in  connection  with  the  right  of  search. 
The  treaty  of  peace  signed  at  Ghent  on 
tiie  24th  of  December,  1814,  contained 
no  stipulation  on  that  subject,  which  was 
now  supposed  to  have  lost  its  practical 
importance  for  the  present  by  the  cessa- 
tion of  the  general  war  which  had  occa- 
bioned  all  the  late  difficulties  respecting 
the  treatment  of  neutral  states. 

The  right  of  visitation  and  search,  how- 
ever, is  by  no  means  necessarily  confined 
to  a  time  of  war.  Its  exercise  has  always 
been  admitted  to  be  equally  allowed  by  in- 
ternational law  in  time  of  peace,  though  it 
may  not  commonly  have  then  been  so  fre- 
quently thought  to  be  called  for.  The  very 
question  of  the  seizure  by  one  country  of  its 
subjects  serving  in  the  mercantile  navy 
of  another,  which  was  one  of  the  main 
subjects  of  dispute  between  England  and 
America  before  the  breaking  out  of 
actual  hostilities  in  1812,  may  arise  in 
a  time  of  peace  as  well  as  in  a  time  of 
war,  though  its  importance  no  doubt  is 
less  in  the  former  than  in  the  latter. 
The  chief  questions  connected  with  the 
right  of  search,  the  number  of  which  is 
greatly  reduced  in  a  time  of  general  peace, 
are  those  relating  to  the  trading  rights 
of  neutrals;  but  even  of  these  some 
remain.  Of  late  years,  however,  the 
right  of  search  has  become. principally 
important  in  reference  to  the  trade  in 
slaves,  which  has  now  been  declared  to 
be  illegal  by  most  of  the  great  maritime 
states.  The  right  of  visitation  and  search, 
however  its  exercice  may  be  regulated, 
teems  to  afford  the  only  means  of  ascer- 
taining whether  or  no  a  vessel  has  got 
slaves  on  board;  but  it  is  evident  that 
any  power  opposed,  for  whatever  reason, 
to  the  exercise  of  that  right  may,  even 
while  declaring  the  slave  trade  to  be 


illegal,  refuse  to  allow  that  illegality  to 
be  made  an  excuse  for  the  visitation  of 
suspected  ships  bearing  its  flag.  It  is 
only  by  express  stipulation  that  the  free 
exercise  of  the  right  can  be  established. 
England,  which  has  all  along  been  fore- 
most in  the  attempt  to  suppress  the  slave 
trade,  has  never  objected  to  the  exercise 
of  the  right  of  search  for  this,  or  in- 
deed for  any  other  legitimate  object ; 
but  other  nations,  jealous  of  our  predo- 
minant maritime  power,  have,  not  per- 
haps very  unnaturally,  been  extremely 
reluctant  to  concede  it  in  this  particular 
case.  Some  further  remarks  on  this  sul>- 
ject  are  briefly  made  under  the  article 
Slave,  Slavery,  farther  on  in  this 
work. 
SEARCHERS.        [Bills    of    Moh- 

TALITY.] 

SEAWORTHINESS.  [Ships.] 
SECRETARY  (French,  Secretaire), 
one  entrusted  with  the  secrets  of  his  offioe 
or  employer ;  one  who  writes  for  another. 
Its  remote  origin  is  the  Latin  secretum. 
The  phrase  "  notarius  secretorum  "  is  ap- 
plied by  Vopiscus  {Div,  Aurelianusi  c.  3«) 
to  one  of  the  secretaries  of  the  emperor 
Aurelian.  This  appellation  was  of  very 
early  use  in  England :  Archbishop  Becket, 
in  the  reign  or  Henry  II.,  had  his  "  se- 
cretarius ;"  although  the  person  who  con- 
ducted the  king's  correspondence,  till  the 
middle  of  the  13th  century,  was  called  his 
clerk  only,  probably  from  the  office  being 
held  by  an  ecclesiastic.  The  first  time 
the  title  of  "secretarius  noster"  occurs  is 
in  the  37th  Hen.  III.,  1253. 

SECRETARY  OP  STATE.  The 
office  of  secretary  of  state  is  one  of  very 
autient  date,  and  the  person  who  fills  it 
has  been  called  variously  '*  the  king's 
chief  secretary,"  "principal  secretary," 
and,  after  the  Restoration,  •*  principal  se- 
cretary of  state."  He  was  in  fact  the 
king's  private  secretary,  and  had  custody 
of  the  king's  signet.  The  duties  of  the 
office  were  originally  performed  by  a 
single  person,  who  had  the  aid  of  four 
clerks.  The  statute  27  Hen.  VIII.  c.  1 1, 
which  regulates  the  fees  to  be  taken  by 
*'  the  king's  clerks  of  his  grace's  signet 
and  privy  seal,"  directs  that  all  grants  to 
be  passed  under  any  of  his  majesty's  seals 
shall,  before  they  are  so  sealed,  be  brought 
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and  delivered  to  the  king's  priBcipal  ee- 
cretarj  or  to  one  of  the  clerks  of  the 
ttiguet.  The  division  of  the  office  be- 
tween two  persons  is  said  to  have  oc- 
curred at  the  end  of  the  reign  of  Henry 
VIII.,  but  it  is  probable  that  the  two 
secretaries  were  not  until  long  afterwards 
of  equal  rank.  Thus  we  find  Sir  Francis 
Walsingham,  in  the  time  of  Queen  Eliza- 
beth, addressed  as  her  majesty's  principal 
secretary  of  state,  although  Dr.  Thomas 
Wilson  was  his  colleague  in  the  office. 
Clarendon,  when  describing  the  chief 
ministers  at  the  beginning  of  the  reign 
of  Charles  I,  mentions  &e  two  secre- 
taries of  state,  "  who  were  not  in  those 
days  officers  of  that  magnitude  they  have 
been  since ;  being  only  to  make  dispatches 
upon  the  conclusion  of  councils,  not  to 
govern  or  preside  in  those  councils.'* 
Nevertheless  the  principal  secretary  of 
state  must,  by  his  immediate  and  constant 
access  to  the  king,  have  been  always  a 
person  of  great  influence  in  the  state. 
The  statute  31  Hen.  VIII.  c.  10,  gives 
the  king's  chief  secretary,  if  he  is  a  hELron 
or  a  bishop,  place  above  all  peers  of  the 
same  degree ;  and  it  enacts  that  if  he  is 
not  a  peer  he  shall  have  a  seat  reserved 
for  him  on  the  woolsack  in  parliament ; 
and  in  the  Star  Chamber  and  other  con- 
ferences of  the  council,  tliat  he  shall  be 
placed  next  to  the  ten  great  officers  of 
state  named  in  the  statute.  He  probably 
was  always  a  member  of  the  privy  coun- 
cil. Lord  Camden,  in  his  judgment  in 
the  case  of  Entick  ».  Carrington  ( 1 1  Har- 
grave's  State  Trials,  p.  317),  attributes 
the  growtli  of  the  secretary  of  state's 
importance  to  his  intercourse  with  am- 
bassadors and  the  management  of  all  the 
foreign  correspondence  of  the  state,  after 
the  policy  of  having  resident  ministers 
iu  foreign  courts  was  established  in 
Europe.  Lord  Camden,  indeed,  denies 
that  he  was  antiently  a  privy  counsellor. 
The  number  of  secretaries  of  state 
seems  to  have  varied  from  time  to  time : 
in  the  reign  of  George  III.  there  were 
t)fien  only  two ;  but  of  late  years  there 
have  been  three  principal  secretaries  of 
state,  whose  duties  are  divided  into  three 
departments — home  affitiirs,  foreign  affiiirs, 
und  the  colonies.  They  are  always  made 
members  of  the  privy  council  and  the 


cabinet  They  are  appointed  (vitfaout 
patent)  by  mere  delivery  to  them  of  the 
seals  of  office  by  the  king  Each  is  ca- 
pable of  performing  the  dudes  of  all  the 
three  departments,  and  the  offices  are  io 
far  considered  as  one,  that  npoa  beh^g 
removed  from  one  secretaryship  of  siatc 
to  another,  a  member  of  the  Hoose  of 
Commons  does  not  vacate  his  seat. 

To  the  Secrerary  of  State  for  the  Hoo*^ 
department  belongs  the  maiDtenanee  of 
the  peace  within  the  kingdom,  and  the 
administration  of  jnstioe  so  far  as  the 
royal  prerogative  is  involved  in  it.  AH 
patents,  charters  of  incorporation,  com- 
missions of  the  peace  and  of  inquiry, 
pass  through  his  office.  He  superinteEds 
the  administration  of  affairs  in  Ireland. 

The  Secretary  for  Foreign  affairs  coo- 
ducts  the  correspondence  with  foreign 
states,  and  negotiates  treaties  with  then, 
either  through  British  ministers  resident 
there,  or  personallv  with  foreign  minis- 
ters at  this  court  He  recommends  to  Uw 
crown  ambassadors,  ministers,  and  e»* 
sttls  to  represent  Great  Britain  abroad, 
and  countersigns  their  warrants. 

The  Secretary  for  the  Colonial  depart- 
ment performs  for  the  colonies  the  turn 
functions  that  the  secretary  for  the  hoB« 
department  performs  for  Great  Britsia 

Each  Secretary  of  State  is  assisted  bv 
two  ttnder-secretaries  of  state,  nominated 
by  himself;  one  of  whom  is  nsnally  per- 
manent, and  the  other  is  dependent  upas 
the  administration  then  in  power.  Tbm 
is  likewise  in  each  department  a  lup 
establishment  of  clerics  appointed  by  die 
principal  secretary. 

The  power  to  commit  persons  on  sus- 
picion of  treason  is  incident  to  the  office 
of  principal  secretary  of  state — a  power 
which,  though  long  exercised,  has  beec 
often  disputed.  It  is  not  necessary  here 
to  give  the  arguments  on  both  sides :  tkfv 
are  discussed  with  great  care  by  Lord 
Camden  in  the  case  above  cited  (^Eatiefc 
V.  Carrington),  which  was  one  of  the 
numerous  judicial  inquiries  ariring  eot 
of  the  dispute  between  the  Crown  and 
John  Wilks  at  the  beginning  of  the  nigi 
of  George  III.  The  conclusions  to  wirirfa 
Lord  Camden  comes  are — that  the  secre- 
tary of  state  is  not  a  magistrate  known  (o 
the  common  law j. that  the  pov»er  of  cciu- 
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mitment  for  state  offences,  which  he  has 
for  many  ages  exercised,  was  used  by 
him  as  an  immediate  delegation  from  the 
person  of  the  king,  a  fact  which  may  be 
inferred,  among  other  things,  from  the 
debates  in  parliament  in  the  time  of 
Charles  I.,  when  Secretary  Cook  claimed 
the  power  on  that  ground;  that  never- 
theless  courts  of  justice  must  recognise 
this  power,  inasmuch  as  there  has  been 
constant  usage  of  it,  supported  by  three 
judicial  decisions  in  ikvour  of  it  since  the 
Revolution,  viz.,  by  Lord  Holt,  in  1695 
(Rex  p.  Kendal  and  Rowe) ;  by  Chief 
Justice  Parker,  in  1 7 11  (Queen  v.  Derby) ; 
and  by  Lord  Hardwicke,  in  1734  (Rex  v. 
Earbury).  In  a  more  recent  case  (King 
r.  Despard,  1798),  Lord  Kenyon  says, 
**  I  have  no  difficulty  in  saying  that  die 
secretaries  of  state  have  the  right  to  com- 
mit/' and  he  hints  that  Lord  Camden 
felt  too  much  doubt  on  the  subject  The 
secretary  of  state  has  also  power  to  issue 
a  warrant  by  which  he  may  direct  letters 
to  be  opened  which  are  sent  through  the 
post-office.  This  power  is  occasionally 
exercised,  and  was  the  subject  of  mucn 
discussion  in  parliament  in  1845. 

There  is  also  a  chief  secretary  for  Ire- 
land, resident  in  Dublin  (except  when 
parliament  is  sitting),  and  he  has  always 
an  Under-Secretary  there.  He  corresponds 
with  the  home  department,  and  is  under 
the  authority  of  the  lord-lieutenant  of 
Ireland.  His  office  is  called  that  of  se- 
cretary to  the  lord-lieutenant;  but  it  is 
analogous  to  the  office  of  secretary  of 
state.  He  has  sometimes,  though  very 
rarely,  been  a  member  of  the  cabinet 

SEDITION  (from  the  Latin  seditio). 
It  is  stated  that  in  many  of  the  old  English 
common  law  writers  treason  is  sometimes 
expressed  by  the  term  Sedition ;  and  that 
when  law  proceedings  were  in  Latin, 
seditio  was  the  technical  word  used  in 
indictments  for  treason,  till  it  was  super- 
seded by  the  word  prodUio. 

Sedition  does  not  appear  to  be  very 
exactly  defined.  It  is  stated  to  compre- 
hend contemptuous,  indecent,  or  malicious 
observations  upon  the  king  or  his  go- 
yemmeiit,  whether  made  in  words  only, 
or  in  writing,  or  by  tokens  (which  last 
term  must  comprehend  pictures  or  draw- 
ing), calculated  to  lower  him  in  the 


opinion  of  the  sul»ects  or  to  weaken  hit 
government.  All  these  offences  fall  shoK 
of  treason ;  but  they  are  considered  crimes 
at  common  law,  and  punishable  by  fine 
and  imprisonment 

There  are  also  statutes  against  par- 
ticular acts  of  sedition,  such  as  seditious 
libels.  [Law,  Criminal,  p.  210,  No.  40.] 

There  are  also  various  acts  against 
societies  established  for  seditious  and 
treasonable  purposes,  and  against  sedi- 
tious meetings  and  assemblies. 

The  Roman  sense  of  Seditio  (sed  or  se, 
and  itio,  a  g/>in^  apart,  a  separation)  is 
properly  a  disunion  among  the  citizens, 
a  riot,  or  turbulent  assemblage  of  people 
for  the  purpose  of  accomplishing  some 
object  by  violence  or  causing  fear.  It 
was  included  among  other  forbidden  acts 
in  the  Lex  Julia  de  Majestate.  (Dig.  48, 
tit  4.)  It  is  often  used  in  connection 
with  "tumulttis"  and  *'turba;"  and  the 
three  terms  seem  to  have  the  same  sig- 
nification. (Rein,  RGmiache  Crimiiialrecht, 
p.  522.) 

SEDUCTION.  [Parent  AND  Child.] 

SEIGNORAGE.    [Money,  p.  330.J 

SEIGNORY.    [Tenure.] 

SEISIN  is  a  term  properly  applied  to 
estates  of  freehold  only,  so  that  a  man  is 
said  to  be  aeUed  of  an  estate  of  inheritance 
or  for  life,  and  \o\it possessed  of  a  chattel 
interest,  such  as  a  term  of  years.  This 
distinction  does  not  appear  to  have  existed 
in  the  time  of  Bracton ;  at  least  he  uses 
the  two  words  as  identical  in  meaning 
(*possessio  sive  seisina  multiplex  est, 
lib  ii.,  fol.88). 

The  seisin  of  the  tenant  of  a  freehold 
is  the  le^l  possession  of  the  land.  It  is 
actual  seisin,  called  seisin  in  deed,  when 
he  has  corporeal  possession  of  the  land, 
or,  as  Bracton  expresses  it,  'corporalis 
rei  detentio :  corporis  et  animi  cum  iuris 
adminiculo  concurrente.'  It  is  seisin  in 
law  when  lands  have  descended  to  a 
person,  but  he  has  not  yet  actually  enr 
tered  into  possession  of  them,  and  no 
person  has  usurped  the  possession.  When 
an  estate  of  inheritance  is  divided  into 
several  estates,  as  for  instance  an  estate 
for  life,  and  a  remainder  or  reversion 
in  fee,  the  tenant  in  possession  has  the 
actual  seisin  of  the  lands ;  but  the  pcr> 
sons  in  remainder  or  reversion  have  oiao 
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seisin  of  their  respective  estates.  The 
seisin  of  a  rent  which  issaes  oat  of  lands  is 
quite  distinct  from  the  seisin  of  the  lands ; 
and  therefore  a  disseisin  of  the  estate  in 
the  land  is  not  a  disseisin  of  the  rent. 

In  the  conveyance  of  land  by  feofhnent, 
the  delivery  of  the  possession,  or  livery 
of  seisin,  as  it  is  termed,  is  the  efficient 
part  of  the  conveyance.     [Feoffmfnt.] 

The  word  seisin  is  also  applied  to  the 
services  due  from  the  teoant  to  the  lord. 
When  the  lord  has  received  the  tenant's 
oath  of  fealty,  he  luis  obtained  seisin  of 
ajl  his  services. 

Seisin  in  deed  is  obtained  by  actually 
entering  into  lands,  and  an  entry  into 
part  in  the  name  of  the  whole  is  suf- 
ficient ;  by  the  receipt  of  rents  or  profits ; 
and  by  the  actual  entry  of  a  lessee  to 
whom  the  lands  are  demised  by  a  person 
who  is  entitled  to  but  has  not  obtained 
actual  possession. 

Seisin  may  also  be  acquired  under  the 
Statute  of  Uses,  27  Hen.  VIII.,  which  en- 
acts that  when  any  person  shall  be  seised 
of  any  lauds  to  the  use,  &c.  of  another,  by 
reason  of  any  bargain,  sale,  feoffment, 
&c.,  the  person  having  the  use,  Sec  shall 
thenceforth  have  the  lawful  seisin,  &c. 
of  the  lands  in  the  same  quality,  manner, 
and  form  as  he  had  before  in  the  use. 

A  disseisin  supposes  a  prior  seisin  in 
another,  and  a  seisin  by  the  disseisor  which 
terminates  such  prior  seisin.  To  constitute 
a  dissei&iu,  it  was  necessary  that  the  dis- 
seisor should  not  have  a  right  of  entry ;  that 
the  disseisee  should  not  voluntarily  give 
up  his  seisin,  and  that  the  disseisor  should 
make  himself  the  tenant  of  the  land ;  or 
in  other  words,  should  put  himself,  with 
respect  to  the  lord,  in  the  same  situation 
as  the  person  disseised.  **  But."  it  is  well 
remarked  (Co.  Litt.,  266  b.  Butlers 
note),  '*  how  Uiis  substitution  was  effected, 
it  is  difficult,  perhaps  impossible,  now  to 
discover.  From  what  we  know  of  the 
feudal  law,  it  does  not  appear  how  a 
disseisin  could  be  effected  without  the 
consent  or  connivance  of  the  lord;  yet 
we  find  that  the  relationship  of'lord  and 
tenant  remained  after  the  disseisin.  Thus 
after  the  disseisin  the  lord  might  release 
the  rent  and  services  to  the  disseisee; 
might  avow  upon  iiim ;  and  if  he  died, 
his  heir  within  age,  the  loM  was  entitled 


to  the  wardship  of  the  heir."  Bat  the 
doctrine  of  disseisin  is  io  many  respect 
very  obscnre,  and  at  present  of  link 
practical  importance. 

SEPARATION  A  MENSA  ET 
THORO.    [Divorce.] 

SEPOY,  or  SIFOY,  the  name  of  the 
native  soldier  in  the  B^st  Indies.  Bishop 
Heber  derives  the  word  from  •*  sipi,''  th« 
bow  and  arrow,  which  were  originally  ii 
almost  universal  use  by  the  native  soldien 
of  India  in  offensive  warflEire.  Those 
Bhiels  and  Kholees  who  are  employed  is 
Guzerat  in  the  service  of  the  police  acd 
in  protecting  gentlemen's  bouses  aod 
gardens  are  also  called  sepoys,  and  with 
more  propriety,  as  they  still  ose  the  bov 
and  arrow.  The  native  soldiers  in  tbr 
pay  of  the  British  government  now  form 
a  large  army,  well  trained  in  Boropcaa 
discipline:  the  men  are  of  a  size  sorae^ 
what  below  that  of  European  soldiei^ 
but  they  are  quite  as  brave,  as  hardy,  and 
as  active,  capable  of  undergoing  as  much 
fatigue  and  of  sustaining  even  greater  pri- 
vations. To  the  attachment  and  bravery 
of  this  army  Great  Britain  is  cfaiefly*iB' 
debted  for  the  possession  of  her  IiMifiaa 
empire,  and  it  now  secures  to  her  ihe 
sovereignty  over  a  territory  vastly  more 
extensive  than  her  own,  and  separated 
from  her  by  the  distance  of  nearly  half 
the  globe. 

The  pay  of  tlie  Sepoy  is  two  pafeodat^ 
or  seven  rupees,  per  month,  which  a 
double  the  wages  of  the  class  of  persou 
from  whom  they  are  generally  drawn. 

The  Indian  army  in  1840,  acsoordii^ 
to  the  *  East  India  Calendar/  was  as  fol- 
lows : — 

Bombay. 

26  regiments  of  native  infantry. 

3  regiments  of  native  cavalry. 

2  regiments  of  European  infimtry. 
1  regiment  of  artillery. 
1  corps  of  engineers. 

1  corps  of  invalids. 

Madras. 
.52  regiments  of  native  infiintry. 
8  regiments  of  native  cavalry. 

2  regiments  of  European  infimby. 
i  regiment  of  horse  artillery. 

4  regiments  of  foot  artillery. 
1  corps  of  engineers. 

1  corps  of  invalids. 
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Bengal, 
74  regiments  of  native  infantry. 
10  regiments  of  native  cavalry. 
2  regiments  of  European  infantry. 
1  regiment  of  horse  artillery. 
5  battalions  of  foot  artillery. 
1  corps  of  engineers. 
I  corps  of  invalids. 
Each  regiment  consists  of   two  bat- 
talions  of  500  men  each.     In  1842  the 
namber  of  native  soldiers  in  the  pay  of  the 
Kast  India  Company  was  1 8 1,6 12,  besides 
44.50  native  officers,  in  all  186,062.     The 
number  of  European  solders  was  19,164, 
besides  6.'i31    European  officers,  in  all 
24,69.').    The  entire  Indian  army  in  1842 
consequently  amounted  to  210,757. 

SEQUESTRATION.  [Benefice,  p. 
347.1 

SEQUESTRATION.  [Bankrupt 
(Scoti*ind),  p.  296.] 

SERJEANT,  or  SERGEANT,  is  a 
Bon-commissioned  officer  in  a  troop  of  ca- 
valry or  in  a  company  of  infantry.  The 
duties  of  Serjeants  are  to  drill  or  instruct 
in  discipline  the  recruits  of  a  regiment ; 
and  on  parade  they  act  as  markers  or 
guides  in  the  performance  of  the  «volu- 
tious.  The  Serjeants  of  infantry  are  now 
armed  with  muskets  like  the  rest  of  the 
troops.  In  each  company,  when  a  batta- 
lion is  in  line,  a  covering  Serjeant  is 
always  stationed  behind  the  officer  com- 
manding the  company ;  when  the  ranks 
take  open  order,  and  that  officer  advances 
before  the  front  rank,  the  Serjeant  steps 
into  his  place ;  but  upon  the  ranks  being 
closed,  he  falls  again  to  the  rear.  Four 
or  six  Serjeants  are  charged  with  the  im- 
portant duty  of  guarding  the  colours  of 
the  regiment :  they  constantly  attend  the 
officers  who  carry  them,  and  are  called 
eolour-serjeants.  One  serjeant  in  each 
troop  or  company  is  appointed  to  pay  the 
men ;  also  to  keep  the  accounts  relating 
to  their  allowances,  the  state  of  their  ne- 
cessaries, &c. 

The  name  of  sergens  or  servientes  was, 
in  the  armies  of  France  during  the  reign 
of  Philip  Augustus,  applied  to  gentlemen 
who  served  on  horseback,  but  were  below 
the  rank  of  knights ;  and  also,  as  a  gene- 
ral term,  to  the  infantry  soldiers  who 
were  furnished  by  the  towns. 
.  In  the  reiga  of  Philip  and  Mary  the 


serjeant-major  of  the  array  was  an  officer 
whose  post  corresponded  to  that  of  the 
modem  major-general ;  and  the  serjeant- 
major  of  a  regiment  was  a  field-officer, 
who  would  now  be  designated  the  major. 
At  present  the  serjeant-major  is  an  as- 
sistant to  the  adjutant,  and  keeps  the 
roster  for  the  duties  of  the  Serjeants,  cor- 
porals, and  privates.  The  quartermaster- 
serjeant  is  one  who  acts  immediately 
under  the  quartermaster  of  a  regiment 
in  all  the  details  relating  to  the  quarters 
of  the  officers  and  men,  the  supplies  of 
food,  clothing,  &c. 

SEIUEANT,  or  SERGEANT.  Tlie 
word  "  Serjeant "  comes  to  us  from  **  ser- 
geut,"  into  which  the  French  had  modi- 
fied the  Latin  "servicns."  The  word 
serjeanty,  in  French  •*  sergenterie,"  was 
formed  from  "sergent,'*  but  was  alwa}s 
used  with  reference  to  a  particular  species 
of  service. 

In  the  creation  of  Serjeants,  some  an- 
tient  practices  are  still  retained  in  those 
cases  where  the  writ  of  the  serjeant'elect 
issues  in  term-time ;  but  by  statute  6  Geo. 
IV.  c.  95,  barristers  who  receive  writs 
issued  in  vacation  commanding  them  to 
appear  in  the  Court  of  Chancery,  and  to 
take  upon  themselves  the  estate  and 
dignity  of  a  serjeant-at-law,  are,  upon 
appearini^  before  the  lord  chancellor  and 
taking  the  oaths  usually  administered  to 
persons  called  to  that  degree  and  office, 
declared  to  be  serjeants-at-law  sworn, 
without  any  further  ceremony. 

Serjeants  at  law  are  the  only  advocates 
recognised  in  the  court  of  Common  Pleas. 
In  that  court  they  retain  their  right  of 
exclusive  audience.  This  privilege  ex- 
tends to  trials  at  bar,  but  not  to  trials  at 
nisi  prius,  either  at  the  assizes  or  at  the 
sittings  in  London  and  Middlesex. 

The  Serjeants  formerly  occupied  three 
inns,  or  collegiate  buildings,  for  practice, 
and  for  occasional  residence,  situate  in 
Chancery  Lane,  Fleet  Street,  and  Holbom. 
They  have  now  no  other  building  than 
Serjeants'  Inn,  Chancery  Lane,  which 
has  been  lately  rebuilt.  Here  all  the 
common-law  judges  have  chambers,  in 
which  they  dispose  in  a  summary  way, 
and  with  closed  doors,  of  such  matters  as 
the  legislature  has  expressly  entrusted  to 
a  single  judge,  and  of  all  business  which 
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is  not  thought  of  sofficieDt  magnitude  to 
be  brought  before  more  than  one  judge, 
or  which  is  supposed  to  be  of  a  nature 
too  urgent  to  admit  of  postponement 

The  inn  contains,  besides  accommo- 
dations for  the  judges,  chambers  for  four- 
teen Serjeants,  the  junior  Serjeants,  while 
waiting  for  a  vacancy,  being  dispersed  in 
the  different  inns  of  courts. 

In  Serjeants*  Inn  Hall  the  judges  and 
Serjeants,  as  members  of  the  S^iety  of 
Sei^ants*  Inn,  dine  together  during  term- 
time.  Out  of  term  the  hall  is  or  was  fre- 
quently used  as  a  place  for  holding  the 
revenue  sittings  of  the  court  of  Exchequer. 

A  full  account  of  the  various  kinds  of 
Serjeants  and  of  the  origin  of  their  func- 
tions is  given  in  Manning's  *  Serviens  ad 
Legem.'  [Babrister.I  Sec  also  Ser- 
jeant, in  •  Penny  Cycfopsdia.' 

SERJEANTS-AT«ARMS  are  limited 
by  statute  13  Rich.  II.  c  C,  to  thirty. 
Their  office  is  to  attend  the  person  of  the 
king,  to  arrest  offenders,  and  to  attend 
the  lord  high  steward  when  sitting  in 
judgment  upon  a  peer.  Two  of  Uiese 
serjeants-at-arms,  by  the  king's  permis- 
sion, attend  the  two  houses  of  parliament 
In  the  House  of  Commons  the  office  of 
the  serjeant-at-arms  (as  he  is  emphatically 
called)  is  to  keep  the  doors  of  the  house, 
and  to  execute  such  commands,  especially 
touching  the  apprehension  of  any  offenders 
against  the  privileges  of  the  Commons, 
as  the  House,  through  its  Speaker,  may 
enjoin. 

In  some  offices  about  the  royal  person 
the  principal  officer  of  the  <lepartment  is 
distiuguisned  b^  the  appellation  of  Ser- 
jeant, as  the  serjeant-surgeon. 

SERJEANTY,  GRAND.  [Grand 
Sbrjeanty.1 

SERVANT,  one  who  has  contracted 
to  serve  another.  The  person  whom  he 
has  contracted  to  serve  is  styled  master. 
Servants  are  of  various  kinds :  apprentices 
[Apprentice],  domestic  servants  who  re- 
side within  the  house  of  the  master,  ser- 
vants in  husbandry,  workmen  or  artificers, 
and  clerks,  warehousemen,  &c.  From 
the  relation  of  master  and  servant  a  va- 
riety of  rights  and  duties  arise,  some  of 
which  are  ibund«%l  on  the  common  law, 
and  some  on  statute. 

A  contract  of  hiring  and  service  need 


not  be  in  writing  unless  it  be  Ibr  a  period 
longer  than  a  year,  or  for  a  year  to  oooi- 
mence  at  some  future  ti me.     if  in  w ritiof . 
it  is  not  liable  to  any  stamp  doty,  nnk& 
it  apply  to  the  superior  classes  of  clerks, 
&c.     AH  such  contracts  imply  an  imder- 
taking  on  the  part  of  the  serraat  faith- 
fully to  serve  the  master,  and  to  do  his 
lawful  and  reasonable  commands  within 
the  range  of  the  employment  coatracted 
for ;  on  the  pert  of  the  master,  to  protect 
the  servant  and  pay  him   his  hire  or 
wages.     In  all  hirings  where  do  time  is 
expressed,  except  tho««  of  domestic  ser- 
vants, it  is  a  rule  of  law  that  the  oontnct 
shall  continue  for  a  year.     In  the  case  of 
domestic  servants  it  is  determinable  by  s 
month's  warning,  or  the  pa3mae&t  of  ■ 
month's  wages.    Servants  in  hosbandnr 
can  only  be  discharged  or  qnit  the  service 
upon  a  quarter's  notice.     This  role  as  to 
time  may  of  course  be  rebutted  by  say 
ciroumstanoes  in  the  contract  incoosisteat 
with  its  existence.    In  the  case  of  immo- 
rality, or  any  kind  of  offence  amomxtiDf; 
to  a  misdemeanor  committed  dnring  the 
time  of  tJie  service,  or  of  continued  n^- 
lect,  or  determined  disobedience,  a  servaBt 
may  be  immediately  discharged.      If  the 
servant  is  a  domestic,  he  is  neverthelesi 
entitled  to  wages  fbr  the  time  dariof: 
which  he  has  served.   But  in  other  cases 
where  the  contract  is  entire  for  a  ytu. 
the  wages  cannot  be  apportioned,  and  tbr 
service  having  been  determined  hefan 
the  expiration  of  the  time  contracted  Ibr, 
in  consequence  of  the  fault  of  the  servant, 
he  is  not  entitled  to  claim  wages  Ibr  any 
portion  of  the  time  during  which  he  has 
served.    The  contract  still  continues  t» 
exist,  notwithstanding  the  disability  of 
the  servant  to  perform  his  duties  fnm 
illness,  and  he  is  therefore  still  entitied  to 
receive  his  wages.  The  master,  however, 
is  not  bound  to  pay  the  charges  inearred 
by  medicine  or  attendance  npon  hxi  sick 
servant    In  case  the  goods  oif  the  master 
are  lost  or  broken  by  the  carelessnev  of 
the  servant,  the  master  is  not  entitled  to 
deduct  tlieir  value  from  the  wages  of  ibt 
servant,  unless  there  has  been  a  contraet 
between  them  to  that  efieet.     His  only 
remedy  is  by  an  action  at  law  against  the 
servant    Where  a  master  becomes  bank- 
rupt, the  commissioners  are  aathoriscd. 
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on  proof  that  they  are  due,  to  pay  six 
moDths'  wages  to  his  clerks  and  servantF. 
If  the  wages  for  any  longer  period  are 
due,  they  must  be  proved  like  other  debts 
under  the  fiat.  If  a  servant  has  left  his 
serviee  for  a  considerable  time  without 
making  any  demand  for  wages,  it  will  be 
presumed  that  they  are  paid.  A  master 
may  chastise  his  apprentice  for  neglect  or 
misconduct,  but  he  will  not  be  justified 
in  striking  any  other  description  of  ser- 
vant. Servants  who  steal  or  embezzle 
their  master*s  goods  are  subject  to  a 
greater  degree  ofpunishment  than  others 
who  commit  those  crimes.  Masters  are 
not  compellable  to  give  a  character  to 
servants  who  leave  their  employment 
If  they  choose  to  do  so,  and  they  give  one 
which  is  false,  they  may  be  liable  to  an 
action  at  the  suit  of  the  servant ;  but  in 
order  to  recover  in  such  an  action,  the 
servant  must  prove  that  the  character  was 
maliciously  given  for  the  purpose  of  in- 
juring him.  If  the  master,  merely  for 
the  purpose  of  confidentially  communi- 
cating, bondjide  state  what  he  believes  to 
be  the  truth  respecting  a  servant,  he  is 
not  responsible  for  the  consequences  of 
his  communication. 

By  a  great  variety  of  statutes,  the  pro- 
visions of  which  are  collected  and  ex- 
plained in  Bum's  Justice^  tit.  •  Servants,' 
a  special  jurisdiction  is  given  to  magis- 
trates over  servants  in  husbandry,  and 
also  in  many  classes  of  manufactures  and 
and  other  employments.  None  of  these 
rules  of  law  apply  to  domestic  servants. 
The  object  of  them,  as  relates  to  servants 
in  husbandry,  is  to  compel  persons  who 
have  no  ostensible  means  of  subsistence 
to  enter  into  service,  to  regulate  the  time 
and  mode  of  their  service,  to  punish  neg- 
ligence and  refusal  to  serve,  to  determine 
disputes  between  masters  and  servants,  to 
enable  servants  to  recover  their  wages, 
and  to  authorise  magistrates  under  cer- 
tain circumstances  to  put  an  end  to  the 
service. 

Those  statutes  which  relate' to  servants 
in  manufactures  and  other  employments 
prohibit  the  payment  of  wages  in  goods, 
and  provide  for  their  payment  in  money, 
and  for  the  regulation  of  disputes  con- 
cerning them.  They  also  contain  various 
tfoaetments  applicable  to   the   cases  of 


workmen,  &c.,  absconding,  neglecting,  or 
mismanaging  their  work,  mjuring  or  em- 
bezzling tiie  materials,  tools,  &e.,  entrusted 
to  tiiem,  and  fraudulently  receiving  those 
entrusted  to  others.  With  respect  also  to 
this  class  of  servants,  magistrates  have 
authority  to  put  an  end  to  the  contracts 
of  hiring  and  service.  As  to  combina- 
tions of  masters  or  workmen,  see  Combi- 
nation LAWS,  p.  570. 

A  master  is  not  guilty  of  the  offence  of 
maintenance,  though  he    maintain  and 
support  his  servant  in  an  action  brought 
by  him  against  a  third  party.    When  a 
servant  is  assaulted,  his  master  is  justified 
in  assisting  his  servant,  and  repelling  the 
assault  bv  force,  although  he  himself  be 
not  attacked ;  and  under  similar  circum- 
stances a  servant  may  justify  an  assault 
committed  in  defence  of  his  master.     A 
master  is  answerable,  both  civilly  and 
criminally,  for  those  acts  of  his  servant 
which  are  done  within  the  range  of  his 
employment    Thus  a  master  is  indictable 
if  a  servant  commit  a  nuisance  by  throw- 
ing dirt  on  the  highway;  and  a  book- 
seller or  newsvender  is  liable,  criminally 
as  well  as 'civilly,  for  libels  which  are 
sold  by  his  servant  in  his  shop.    This 
liability  of  the  master  does  not  release  the 
servant  from  his  own  liability  to  punish- 
ment for  the  same  offence.     The  servant 
is  also  liable  when  he  commits  a  trespass 
by  the  command  of  his  master.     A  mas- 
ter, although  liable  civilly  for  any  in- 
juries arising  from  the  negligence  or  un- 
skilful ness  of  his  servant,  is  not  respon- 
sible for  the  consequences  of  a  wilful  act 
of  his  servant  done  without  the  direction 
or  assent  of  the  master ;  but  the  servant 
alone  is  liable.    Difficulties  have  some- 
i  times  occurred  in  determining  who  is 
responsible  in  the  character  of  master  for 
damages  done  to  third  persons  by  a  ser- 
vant   The  following  is  an  instance: — 
When  a  coachman  is  sent  by  the  owner 
of  horses  let  out  for  the  purpose  of  draw- 
ing a  private  carriage,  and,  while  driving 
the  hirer  in  his  private  carriage,  does 
some  damage  to  a  third  party,  it  has  been 
held  that  the  owner  of  the  horses  was 
liable;  for  the  servant  is  the  servant  of 
the  horse  owner,  and  not  of  him  whom  he 
is  driving.    Where  a  servant  makes  a 
contract  within  the  range  of  his  employ- 
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meiit,  what  he  does  will  bind  his  master, 
just  as  if  be  bad  expressly  authorised  the 
servant  But  in  all  cases  where  there  is 
no  express  evidence  of  the  delegation  of 
the  master's  authority,  there  must  be 
facts  from  which  such  delegation  can  be 
inferred.  Where  a  servant  obtains  goods 
for  his  master,  which  the  master  ases, 
and  he  afterwards  gives  money  to  the  ser- 
vant to  pay  for  them,  the  master  will  be 
liable  to  pay  for  them,  though  the  money 
should  have  been  embezzled  by  the  ser- 
vant. If  a  coachman  go  in  his  master's 
livery  to  hire  horses,  which  his  master 
afterwards  uses,  the  master  will  be  liable 
to  pay  for  them,  though  the  coachman  has 
received  a  large  salary  for  the  purpose  of 
providing  horses ;  unless,  indeed,  tliat  fact 
were  known  to  the  party  who  let  out  the 
horses.  If  a  master  is  in  the  habit  of 
paying  ready  money  for  articles  furnished 
to  his  family,  and  gives  money  to  a  ser- 
vant, on  a  particular  occasion,  for  the 
purpose  of  paying  for  the  articles  which 
he  is  sent  to  procure,  the  master  will  not 
be  liable  to  the  tradesman  if  the  servant 
should  embezzle  the  money.  If  articles 
furnished  to  a  certain  amount  have  al« 
ways  been  paid  for  in  ready  money,  and 
a  tradesman  allows  other  articles  of  the 
same  character  to  be  delivered  without 
payment,  the  master  will  not  be  liable, 
unless  the  tradesman  ascertains  that  the 
articles  are  for  the  master's  own  use. 
Where  a  tradesman,  who  had  not  before 
been  employed  by  a  master,  was  directed 
by  a  servant  to  do  some  work,  and  after- 
wards did  it  without  any  communication 
with  the  master,  it  was  held  that  the 
master  was  not  liable,  thouf^h  the  thing 
upon  which  the  work  was  done  was  the 
property  of  the  master. 

Any  person  who  interferes  with  the 
master's  right  to  the  services  of  his  ser- 
vant, does  him  an  injury  for  which  he  is 
r(>sponsible  in  an  action  for  damages.  A 
master  may  be  deprived  of  the  services 
of  a  servant,  either  by  some  hurt  done  to 
a  servant,  or  by  his  being  enticed  out  of 
the  service.  An  action,  therefore,  may  be 
brought  by  a  master  where  a  servant  has 
received  some  personal  injury  disqualify- 
ing him  fh>m  the  discharge  of  his  duties 
as  a  servant,  as  where  he  has  hetn  dis-  , 
abled  by  the  overturn  of  a  coach,  or  the  I 


bite  of  a  third  person's  dog.  The  action 
by  a  parent  against  the  seducer  of  hi> 
daughter  is  of  this  class.  [  Paremt  and 
Child.] 

An  action  will  not  lie  against  a  pany 
for  enticing  away  a  servant,  if  the  serraut 
has  paid  to  the  master  tlie  penalty  stipu- 
lated for  by  the  agreement  of  hiring  aixi 
service  in  case  of  his  quitting  his  master's 
service.  If  a  servant  has  been  enticed 
away  from  the  service,  an  action  Im 
against  him  for  his  breach  of  contract,  &.«> 
well  as  against  the  party  who  has  entictd 
him  away. 

The  statute  32  Geo.  III.  c.  56,  is  -  f.>' 
preventing  the  counterfeiting  the  certi£- 
cates  of  the  characters  of  servants.**  lo- 
dependently  of  this  statute,  a  person  «bo 
wilfully  gives  a  false  character  with  a 
servant  is  liable  to  an  action  at  the  suit  of 
the  party  who  has  been  induced  by  tb« 
fiilse  character  to  employ  the  servant,  for 
any  damages  which  he  may  suffer  in  coe- 
sequence  of  employing  him. 

Formerly  a  settlement  was  gained  bj 
residence  in  a  parish  under  a  contract  of 
hiring  and  service  for  a  year,  bat  by  the 
Poor  Law  Amendment  Act  no  settlement 
can   for  the  future  be  gained  by  soch 
means.  (Ulackstone,  Com.,  book,  i^cU. 
Burn's  Justice,  tit.  *  Servants.') 
SKRVICE.    [Servant.] 
SERVICES.    [Tenure.] 
SESSI0N,C0URT0F.SCOTLAND. 
[Justiciar  of  Scotland.] 

SESSION,  KIRK.  [Generai.  As- 
sembly of  the  Church  of  Soot];.akp.] 
SESSIONS.  A  session  is  the  period 
during  which  any  court  of  law  sits  for 
the  transaction  of  judicial  business;  but 
the  term  Sessions  is  commonly  used  to 
denote  the  meeting  of  the  justices  of  a 
county,  or  other  district  which  has  a 
separate  commission  of  the  peace,  for  the 
execution  of  the  authorities  conferred  by 
the  crown  by  that  commission  and  of  other 
authorities  given  by  act  of  parliament 

County  Sessions. — The  commission  of 
the  peace  issued  by  the  crown  for  th« 
purpose  of  creating  county  magistrates 
consists  of  two  branches.  The  former 
relates  to  the  powers  to  be  exerdsed  by 
justices  individually  and  separately.  [Jca- 
TICKS.]  The  second  branch  of  the  com- 
mission creates  the  powers  of  the  justices 
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when  assembled  in  sessions.  It  besins  as 
follows : — We  have  also  assigned  yon, 
aud  every  two  or  more  of  yon  (of  whom 
any  one  of  you,  the  aforesaid  A.  B.,  C.  D., 
K.  P.,  &c  we  will  shall  be  one),  our  jus- 
tices, to  inquire  the  truth  more  fully,  by 
the  oath  of  good  and  lawfUl  men  of  the 
aforesaid  county,  by  whom  the  truth  of 
tlie  matter  shall  be  better  known,  of  all 
and  all  manner  of  felonies,  poisonings, 
inchantments,  sorceries,  arts  magic,  tres- 
passes, forestal lings,  regratings,  ingross- 
ings,  and  extortions  whatsoever,  and  of 
all  and  singular  other  crimes  and  offences, 
of  which  the  justices  of  our  peace  may  or 
ought  lawfully  to  inquire,  &c. 

The  words  "  of  whom  any  one  of  you 
the  aforesaid  A.  B.,  C.  D.,  E.  F.,  &c.  we 
will  shall  be  one,"  constitute  the  Quorum 
clause^  so  called  because  when  the  com- 
mission was  in  Latin,  the  clause  ran 
'*  quorum  A.  B.  vel  C.  D.  vel  E.  F.,  &c 
unum  esse  volumus." 

The  statute  1  Manr,  sess.  2,  c.  8,  s.  2, 
prohibits  sheriffs  from  exercising  the 
office  of  justice  of  the  peace  during  the 
time  that  thev  act  as  sheriffs.  If  a  man 
be  created  a  duke,  archbishop,  marquess, 
earl,  viscount,  baron,  bishop,  knight, 
judge,  or  serjeant-at-law,  his  authority  as 
justice  of  the  peace  remains.  (1  Edw. 
VI.  c.  7.)  By  5  Geo.  II  c.  18,  s.  2,  at- 
torneys, solicitors,  and  proctors  are  pro- 
hibited from  acting  as  justices  of  the 
peace  for  any  county  during  the  time  that 
they  continue  in  practice. 

A  meeting  of  the  justices  held  for  the 
purpose  of  acting  judicially  for  the  whole 
district  comprised  within  their  commis- 
sion constitutes  a  court  of  General  Session 
of  the  peace.  By  12  Kich.  II.  c.  10, 
sessions  are  required  to  be  held  in  every 
quarter  of  the  year,  or  oftener  if  need  be. 
The  four  sessions  so  held  are  styled  courts 
of  general  Quarter-session  of  the  peace, 
or  **  quarter-sessions."  By  different  sta- 
tutes the  quarter^sessions  are  directed  to 
be  held  at  uniform  periods.  The  times 
at  which  they  are  directed  to  be  held  are, 
the  first  week  after  the  11th  of  October, 
the  first  week  after  the  28th  of  December, 
the  first  week  after  the  3l6t  of  March, 
the  first  week  after  the  24th  of  June. 
Though  the  justices  act  irregularly  in 
omittiDg  to  convene  the  quarter-sessions 


at  the  prescribed  periods  (except  the 
April  sessions,  in  respect  of  which  power 
is  expressly  given  to  the  justices  to  alter 
the  time  to  any  day  between  the  7th  of 
March  and. the  22nd  of  April),  sessions 
held  as  quarter-sessions  in  other  periods 
of  the  quarter  are  legal  quarter-sessions. 
When  the  business  to  be  transacted  at  a 
court  of  quarter-sessions  is  not  completed 
before  the  time  at  which  it  is  thought  de- 
sirable for  the  justices  to  separate,  the 
court  is  usually  adjourned  to  a  subsequent 
day ;  this  is  also  done  when  there  is  rea- 
son to  expect  that  new  matters  will  arise 
which  it  will  be  desirable  to  dispose  of 
before  the  next  quarter-sessions.  Two 
justices,  one  of  them  being  of  the  quorum, 
may  at  any  time  convene  a  general  session 
of  the  peace ;  but  at  such  additional  ses- 
sion no  business  can  be  transacted  which 
is  directed  by  any  act  of  parliament  to  be 
transacted  at  quarter-sessions. 

Both  general  sessions  and  general 
quarter-sessions  are  held  by  virtue  of  a 
precept  under  the  hands  of  two  justices, 
requiring  the  sheriff  to  return  a  grand 
jury  before  them  and  their  fellow-justices 
at  a  day  certain,  not  less  than  fifteen  days 
after  the  date  of  the  precept,  at  a  certam 
place  within  the  district  to  which  the 
commission  extends,  and  to  summon  all 
coroners,  keepers  of  gaols  and  houses  of 
correction,  high  constables,  and  bailiffs  of 
liberties  within  the  county. 

Persons  bound  to  attend  at  the  sessions 
are:  — First,  all  justices  of  the  peace  for 
the  county  or  district.  Secondly,  the 
custos  rotulorum  of  the  county,  who  is 
bound  to  attend  by  himself  or  his  deputy, 
with  the  rolls  of  the  sessions.  Thirdly, 
the  sheriff  by  himself  or  his  under-sheriff, 
to  return  the  precept  and  lists  of  persons 
liable  to  serve  on  the  grand  or  petty  jury, 
to  execute  process,  &c.  Fourthly',  the 
several  coroners  of  the  county  or  district 
Fifthly,  the  constables  of  hundreds  or 
high  constables.  Sixthly,  all  bailiffs  of 
hundreds  and  liberties.  Seventhly,  the 
keepers  of  gaols,  to  bring  and  receive  pri- 
soners. Eighthly,  the  keeper  of  the 
house  of  correction,  to  give  in  a  calendar 
and  account  of  persons  in  his  custody. 
Ninthly,  all  persons  returned  by  the 
sheriff  as  jurors.  Tenthly,  all  persons 
who  have  entered  into  a  reoognizaDce  to 
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answer  charges  to  be  made  ap;aiust  them, 
or  to  prosecute  or  give  evidence  upon 
charges  against  others. 

Persons  summoned  on  grand  or  petty 
juries  ought  to  be  males  between  21  and 
60  years  of  age,  who  are  possessed  of 
10/.  a  year  in  lands  or  rents,  or  20/. 
a  year  in  leaseholds  for  an  unexpired 
term  or  terms  of  21  years  or  more,  or 
who  are  householders,  rated  to  the  poor 
on  a  value  of  not  less  than  20/.  (in  Mid- 
dlesex 30/.),  or  who  occupy  houses  con< 
taining  not  less  than  fifteen  windows,  and 
who  are  not  peers,  judges  of  the  supe- 
rior  courts,  clergymen,  Roman  Catholic 
priests,  dissenting  ministers  following  no 
secular  employment  but  that  of  school- 
masters, and  many  others. 

The  justices  in  sessions  have  criminal 
jurisdiction,  to  be  exercised  partly  accord- 
ing to  the  rules  of  common  law  and 
partly  pursuant  to  different  acts  of  par- 
liament; they  have  also  jurisdiction  in 
certain  civil  matters  created  b^  di£Fereut 
statutes;  they  have  an  administrative 
power  in  certain  county  matters;  and 
they  have  power  to  fine  and  imprison  for 
contempt 

L  The  criminal  jurisdiction  of  justices 
in  general  and  quarter-sessions  is  now  de- 
fined by  the  5  &  6  Vict  c.  38,  which 
enacts  *'  that  after  the  passing  of  this  Act 
neither  the  justices  of  the  peace  acting  in 
and  for  any  county,  riding,  division,  or 
liberty,  nor  the  recorder  of  any  borough, 
shall  at  any  session  of  the  peace  nor  the 
adjournment  thereof  try  any  person  or 
persons  for  any  treason,  murder,  or  capital 
felony,  or  for  any  felony  which,  when 
committed  by  a  person  not  previously 
convicted  of  felony,  is  punishable  by 
transportation  beyond  the  seas  for  life,  or 
for  any  of  the  offences  mentioned  under  the 
18  heads  contained  in  the  first  section  of 
the  act  The  second  section  provides  that 
any  judge  of  the  supreme  courts  at  West- 
minster, acting  under  a  commission  of 
oyer  and  terminer  and  gaol  delivery  for 
any  county,  may  issue  a  writ  or  wnts  of 
certiorari  or  other  process  directed  to  the 
justices  of  the  peace  acting  in  and  for 
such  county,  &c.  or  to  the  recorder  of  any 
court  within  the  same  county,  command- 
ing the  said  justices  and  recorder  seve- 
rally to  certify  and  return  into   such 


court  of  oyer  and  terminer,  &c  all  indict- 
meuts  and  presentments  found  or  taken 
by  such  justices  or  recorder  of  offeaert 
which  after  the  passing  of  this  aei  fbrv 
will  not  have  jurisdiction  to  try,  and  thir 
several  recognizances,  examiDatjoos,  aod 
depositions  relative  to  such  iDdictmcBts 
and  presentments;  and,  if  neoesaary,  bv 
writ  or  writs  of  Habeas  Corpus  may  cause 
anpr  person  in  the  custody  of  any  gaol  or 
prison,  charged  with  any  soch  oSenee,  lo 
be  removed  into  the  custody  of  the  eon* 
mon  gaol  of  the  county,  that  soch  offences 
may  be  tried  under  the  said  oommisskD. 
The  fourth  section  empowers  any  court  of 
general  or  quarter«essioQ  or  adjoonctf 
session  of  the  peace  to  divide  sadi  coan 
into  two  courts,  which  may  sit  apart  ^r 
the  better  despatch  of  business,  in  the 
manner  and  subject  to  the  conditions  is 
this  section  mentioned. 

Previousl^jT  to  the  6  &  7  Will.  IV.  & 
114,  it  was  in  the  discretion  of  the  na- 
gistrate  before  whom  the  depositions  wen 
taken,  whether  he  would  allow  them  ^t 
be  inspected ;  even  the  party  accused  had 
no  right  to  demand  a  copy  of  the  deposi- 
tions, though  in  cases  of  treason  or  felony 
he  was  entitled  to  demand  a  list  contais' 
ing  the  names  of  the  witnesses  for  tbe 
prosecution.  But  by  that  act  (s.  3)  *'aU 
persons  held  to  bail  or  committed  te 
prison  for  any  offence,  are  anthoHnd  t» 
require  and  have,  on  demand,  from  tb« 
person  who  has  the  lawful  custody  theivoC 
copies  of  the  examinations  of  tbe  wit- 
nesses respectively  upon  wbooe  depae- 
tions  they  were  held  to  bail  or  oommittpd 
to  prison,  on  payment  of  a  reasonable  son 
for  the  same,  not  exceeding  three  half- 
pence for  each  folio  of  ninety  words; 
subject  to  a  proviso,  that  if  soch  demaad 
be  not  made  before  the  day  appointed  tor 
the  commencement  of  the  sessions  at 
which  the  trial  of  the  person  on  whose 
behalf  su:h  demand  is  made  is  to  take 

Elaoe,  such  person  is  not  to  be  entitled  to 
ave  any  copy  of  such  examination  t^ 
witnesses,  unless  the  person  to  preside  at 
such  trial  be  of  opinion  that  such  copy 
may  l>e  made  and  delivered  withont  delay 
or  inconvenience  to  such  trial.  Tbe 
chairman  is,  however,  authorised  to  post- 
pone the  trial  on  account  of  ancfa  copy 
of  the  examination  of  witnesses  not  hiv* 
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ing  been  previously  had  by  the  party 
charged  :*'  and  by  sec.  5,  all  persons  under 
trial  are  authorised,  at  the  time  of  their 
trial,  to  inspect,  without  fee  or  reward, 
all  depositions  (or  copies  thereof)  which 
have  been  taken  against  them,  and  re- 
turned into  the  court  before  which  such 
trial  is  had. 

A  prisoner  or  defendant,  charged  with 
a  felony  or  a  misdemeanor,  cannot  have 
the  assistance  of  counsel  to  examine  the 
witnesees,  and  reserve  to  himself  the 
right  of  addressing  the  jury.  But  if  he 
conduct  his  defence  himself,  and  any 
point  of  law  arises  which  he  professes 
himself  uuable  to  argue,  the  court  will 
bear  it  argued  by  counsel  on  his  behalf. 

II.  The  quarter-sessions  have  an  ori- 
ginal jurisdiction  in  all  matters  required 
to  be  done  by  two  or  more  justices,  except 
in  cases  in  which  a  power  is  given  of  ap- 
pealing to  the  sessions. 

III.  Statutes  which  give  summary  ju- 
risdiction to  one  or  more  magistrates,  in 
most  cases  allow  their  decision  to  be 
brought  before  the  sessions  by  way  of 
appeal.  Notice  of  appeal  is  generally  re- 
quired, and  the  court  is  precluded  from 
entertaining  any  objections  not  specified 
in  the  notice.  Subject  to  this  restriction, 
the  case  is  heard  as  if  the  question  were 
raised  for  the  first  time.  When  questions 
of  difficnity  iu  matter  of  law  present 
themselves  upon  the  hearing  of  an  appeal, 
the  party  against  whom  the  sessions  decide 
frequently  applies  for  leave  to  state  a 
special  case  for  the  decision  of  the  Court 
of  King's  Bench:  the  majority  of  the 
justices  may  either  grant  or  reject  the  ap- 
plication; and  if  no  special  case  be  stated, 
the  judgment  of  the  quarter-sessions  upon 
an  appeal,  or  upon  any  other  matter  in 
which  they  proceed  in  a  course  prescribed 
by  statute,  different  from  the  course  of 
the  common  law,  cannot  be  reviewed  by 
any  other  court  Where  the  quarter- 
sessions  act  as  a  court  of  criminal  juris- 
diction under  the  powers  given  by  the 
commission,  and  according  to  the  course 
of  common  law,  a  writ  of  error  lies  upon 
the  judgment  of  the  sessions  to  the  court 
of  King's  Bench,  and  from  that  court  to 
the  Exchequer  Chamber,  and  ultimately 
to  the  House  of  Lords. 

IV.  The  quartei^sessionB  have  juris- 


diction over  the  appropriation  of  the 
county  stock,  an  annual  fund  raised  prin- 
cipally by  county  rates.  This  part  of  the 
business  of  the  court  is  usually  disposed 
of  before  any  other,  and  in  practice  the 
first  day  of  the  sessions  is  exclusively  de* 
voted  to  what  is  called  "  the  county  busi- 
ness." 

V.  In  common  with  other  courts  of 
record,  justices  of  the  peace,  whetlier  as- 
sembled in  sessions,  or  sitting  as  indivi- 
dual magistrates^  may  fine  and  imprison 
for  contempt.  No  superior  court  can  in- 
quire into  the  existence  or  non-existence 
of  the  fact  which  has  been  so  treated  as  a 
contempt,  or  into  the  reasonableness  of  the 
fine  imposed  or  imprisonment  awarded. 
The  court  of  quarter-sessions  has  no 
power  to  punish  contempts  or  other  of- 
fences committed  bjjone  of  their  ownbody. 

The  justices  being  assembled  in  ses- 
sions elect  a  chairman.  The  grand-jury 
being  sworn,  the  royal  proclamation 
against  vice  and  immorality  is  read  by 
the  clerk  of  the  peace.  The  chairman 
delivers  his  charge  to  the  grand-jury,  in 
which,  as  he  is  in  pi)Sses8ion  of  the  depo- 
sitions taken  when  the  prisoners  were 
committed,  he  calls  their  attention  to  such 
cases  as  appear  to  present  any  difficulty, 
and  explains  such  points  of  law  as  are 
necessary  for  their  guidance.  The  grand- 
jury  then  retire  to  their  room  to  receive 
such  bills  of  indictment  as  may  be 
broufrht  before  them. 

When  ibe  business  of  the  sessions  is 
such  as  to  be  likely  to  occupy  one  court 
more  than  three  days,  it  is  usual  to  ap- 
point a  second  chairman  to  preside  in  a 
separate  court,  under  the  authority  of  .59 
Geo.  III.  c.  28.  The  bills  of  indictment 
for  offences  to  be  prosecuted  at  the  ses- 
sions being  prepared,  the  witnesses  in 
support  of  the  charge  are  sworn  in  court 
The  bills  of  indictment  on  parchment 
with  the  names  of  the  witnesses  indorsed 
thereon,  are  taken  to  the  grand-jury.  The 
form  of  proceeding  before  the  grand-jury 
is  explained  under  Jury. 

The  bill,  being  indorsed  by  the  grand- 
jury,  is  brought  into  court  by  the  grand- 
jury,  and  delivered  to  the  clerk  of  the 
peace,  who  re«ds  the  indorsement  with 
the  name  of  the  prisoner  and  the  nature 
of  the  charge.    The  prisoner  is  then  ar- 
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raiirncd,  and  the  trial  proceeds  in  the  same 
manner  as  at  the  assizes.  If  the  prisoner 
be  found  not  guilty,  he  is  immediately  set 
at  liberty,  unless  there  be  some  other 
matter  before  the  court  upon  which  he 
ought  to  be  detained.  If  a  verdict  of 
guilty  be  returned,  the  sentence  is  pn>> 
nounced  by  the  chairman,  such  sentence, 
Vhere  the  amount  of  punishment  attached 
to  the  offence  is  not  fixed,  being  first  de- 
termined by  the  opinion  of  the  majority 
of  the  justices  present. 

The  sessions  cannot  be  held  without  the 
presence  of  two  justices  at  least ;  nor  can 
they  be  adjourned  by  one  justice,  though 
two  or  more  may  previously  have  been 
present  Every  act  done  as  an  act  of  ses- 
sions, before  two  justices  have  met,  or 
after  two  have  ceased  to  be  present,  is 
void. 

<rhe  crown  may  grant  a  commission  of 
the  pface  not  only  for  an  entire  county, 
but  also  for  a  particular  district  within 
the  county.  In  order,  however,  to  exclude 
the  interfv^rence  of  the  county  justices  in 
the  particular  district,  it  is  necessary 
either  to  introduce  into  the  commission  of 
the  peace  for  tlie  particular  district  a 
clause  excluding  the  jurisdiction  of  the 
county  magistrates,  which  is  called  a  ne- 
intromittaut  clause,  or  to  grant  a  new  com- 
mission to  tlie  county  magistrates  exclud- 
ing the  particular  district.  If  tlie  former, 
which  is  the  usual  course,  be  taken,  the 
county  magistrates  may  still  hold  their 
sessions  within  the  particular  district, 
though  they  can  exercise  no  jurisdiction 
in  respect  of  matters  arising  within  the 
district. 

Petty  and  Special  Sessions. — A  meet- 
ing held  by  justices  for  the  transaction  of 
magisterial  business  arising  within  a  par- 
ticular district  which  forms  a  subdivision 
of  the  county  or  district  comprised  in  the 
commission  of  the  peace,  is  called  a  petty 
session ;  and  if  tha  meeting  be  convened 
for  some  particular  or  special  object,  as 
the  appointment  of  overseers  of  the  poor, 
of  waywardens,  of  examiners  of  weights 
and  measures,  &c.,  it  is  called  a  special 
session.  A  meeting  of  magistrates  caimot 
legally  act  as  a  special  session,  unless  all 
the  magistrates  of  the  particular  division 
are  present,  or  have  haa  reasonable  notice 
to  attend. 


Borough  Sessions. — ^The  Manicipal  Cor- 
poration Act  (.5  &  6  Wm.  IV.,  c  76)  di- 
rects that  the  recorder  of  any  citj  or 
borough  to  which  a  separate  court  of 
quarter-sessions  is  granted  under  the  pro- 
visions of  that  act,  shall  be  the  sole  judge 
of  such  court  [Recorder],  leaving  the 
ordinary  duties  of  magistrates  out  of  ses- 
sions to  be  performed  by  the  justices  r*f 
the  peace  appointed  by  the  crown  for  soch 
city  or  borough.  The  recorder  is  re- 
quired to  hold  a  court  of  quarter-sessions 
once  in  every  quarter  of  a  year,  or  at  such 
other  and  more  frequent  times  as  he  maj 
think  fit,  or  as  the  crown  may  dirn^L 
Borough  quarter-sessions  are  not,  how- 
ever, like  county  quarter-sessions  Ap- 
pointed to  be  held  in  particular  we<rk^ 
In  case  of  sickness  or  uuavoidabl:*  al>- 
sence,  the  recorder  is  authorised,  with  the 
consent  of  the  town  cbuncil,  to  appoint  a 
barrister  of  five  years'  standing  to  act  as 
deputy  recorder  at  the  next  session,  but 
no  longer.  In  the  absence  of  the  records 
and  of  any  deputy  recorder,  the  court 
may  be  opened,  .and  adjourned,  and  the 
recognisances  respited,  by  the  mayor; 
but  the  mayor  is  not  authorised  to  do'asj 
other  judicial  act.  Where  it  appears  to 
the  recorder  that  the  sessions  are  likdy 
to  last  more  than  three  days,  he  may  3f>- 
point  an  "assistant  barrister**  of  five 
years*  standing  to  hold  a  second  court, 
for  the  trial  of  such  felonies  and  misde- 
meanors as  shall  be  referred  to  him,  pro- 
vided it  has  been  certified  to  the  recordfr. 
by  the  mayor  and  two  aldermen,  that  die 
council  have  resolved  that  such  a  course 
is  expedient,  and  the  name  of  the  intended 
assistant  barrister  has  been  approved  oi 
by  a  secretary  of  state. 

Every  burgess  of  a  borough  (or  chixea 
of  a  city),  having  a  court  of  qaarter-KS- 
sion  (unless  exempt  or  disqualified  other- 
wise than  in  respect  of  property),  is  liable 
to  serve  on  grand  anrl  petty  juries.  Mem- 
bers of  the  town-council,  and  the  justices 
of  the  peace,  treasurer,  and  town-clerk  of 
the  borough,  are  exempt  and  disqualified 
from  serving  on  juries  within  the  bo- 
rough; and  they  and  all  burgesses  of 
boroughs  having  separate  quarter-sessio&s 
are  exempt  from  liability  to  serve  on 
petty  juries  at  the  county  sessions. 
Other  matters  requir^  by  statute  to  fa« 
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doue  at  quarter-sessions,  and  not  expressly 
transferred  to  the  town-council,  devolve 
upon  the  recorder,  as  the  appointment  of 
inspectors  of  weights  and  measures,  &c. 
Persons  imprisoned  in  a  borough  gaol  by 
county  magistrates,  under  6  and  7  Will, 
I  v.,  cap.  105,  may  be  tried  at  the  borough 
sessions  for  offences  committed  out  of  the 
borough. 

All  criminal  jurisdiction,  which,  before 
the  passing  of  the  Municipal  Corporation 
Act,  existed  in  any  borough  to  which  no 
court  of  quarter-sessions  has  since  been 
granted,  is  taken  away  by  the  107th  sec- 
tion of  that  act. 

SETTLEMENT.  [Poor  Laws.]  " 
SEWER,  a  place,  according  to  l^rd 
Coke,  where  water  issues,  or,  as  is  said 
vulgarly,  '*  sues,"  whence  the  word  suera, 
or  sewer.  The  word  has  acquired  noto- 
riety as  giving  the  tiile  to  "  The  Law^  of 
Sewers,"  an  important  branch  of  English 
law.  According  to  that  law,  the  super- 
intendence of  the  defences  of  the  land 
against  the  sea,  and  against  innndation 
by  land-floods,  and  of  the  free  course  of 
navigable  rivers,  has  been  immemorially, 
•*  from  the  beginning  of  laws,"  says  Callis, 
a  matter  of  public  concern:  and  from 
very  early  periods  commissions  under 
the  common  law  have  from  time  to  time 
been  issued  by  the  crown,  empowering 
persons  to  enforce  the  law  on  such  sub- 
jects. Many  statutes  have  been  passed 
relating  to  sewers.  The  first,  according 
to  Lord  Coke,  is  "  Magna  Charta,"  c.  23, 
which  provides  for  the  taking  down  of 
weirs.  But  the  most  important  of  these 
is  23  Hen.  VIIl.  c.  5,  commonly  called 
••  The  Statute  of  Sewers,"  by  which  the 
Jaw  was  extended,  explained,  and  settled. 
Several  statutes  have  been  since  passed, 
but  the  most  comprehensive  is  the  3  &  4 
Wm.  IV.  c.  22.  From  these  two  statutes, 
the  decisions  especially  on  that  of  Henry 
VIIL.  and  the  text-books,  the  general 
law  of  sewers  must  be  ascertained.  The 
Act  of  William  IV.  does  not  affect  any 
private  or  local  Act  for  sewers  concern- 
ing any  county  or  district,  &c.,  or  any 
commission  of  sewers  in  the  county  of 
Middlesex  within  ten  miles  of  the  Royal 
Exchange,  except  such  as  lie  within  any 
commission  of  sewers  of  the  county  of 
Kfliez,  or  any  navigable  river,  canalj  &c.. 


nnder  the  management  of  trustees,  by 
virtue  of  any  local  or  private  act  or  any 
law,  custom,  &c,  of  Romney  Marsh  or 
Bedford  Level. 

The  appointment  of  commissioners  of 
sewers  by  the  late  Act  is  vested  in  the 
lord  chancellor,  the  lord  treasurer,  and 
the  two  chief  justices,  or  any  three  of 
them,  of  whom  the  chancellor  must  be 
one.  Such  as  have  not  acted  as  commis- 
sioners before  the  passing  of  the  statute 
of  W^illiam  IV.  must  be  possessed,  in  the 
same  county  or  the  county  adjoining  that 
for  which  the  commission  issues,  of  landed 
estate  in  fee,  or  for  a  term  of  60  years; 
of  100/.  yearly  value,  or  of  a  term  of  21 
years,  10  of  which  are  unexpired,  of  200/. 
yearly  value,  or  be  heir  apparent  to  an 
estate  of  200/.  yearly  value.  Bodies  cor- 
porate and  absentee  proprietors  possessed 
of  a  landed  estate  of  300/.  yearly  value 
taxed  to  sewers  may  qualify  an  agent  to 
act  as  commissioner,  provided  such  agent 
is  named  in  the  commission ;  persons 
named  ex-officio  in  any  commission  as 
mayor,  &c.,  may  act  without  any  further 
qualification.  Coincidently  with  every 
commission  there  issues  from  the  crown- 
of&ce  a  writ  of  dedimus  potestatem,  ad« 
dressed  to  a  list  of  persons  therein  named, 
who  are  part  of  the  commissioners  named 
in  the  commission,  and  authorised  to  ad- 
minister the  oaths  to  the  commissioners. 
Previous  to  entering  on  office  each  com- 
missioner takes  an  oath  before  these  par- 
ties for  the  due  performance  of  his  duty, 
and  that  he  is  possessed  of  the  requisite 
qualification.  A  commission  continues 
in  force  for  ten  years  from  the  date  of  it ; 
and  the  laws,  decrees,  and  ordinances 
made  under  it,  notwithstanding  the  ex- 
piration of  the  commission,  continue  in 
force  until  they  are  repealed. 

Commissioners  may  be  appointed  to 
act  in  any  part  of  the  kingdom  of  Eng- 
land and  Wales  or  the  islands  within 
that  kingdom.  The  English  seas  are 
also  said  to  be  included  within  the  king«- 
dom  of  England.  £^ch  commission  spe- 
cifies the  district  to  which  it  applies. 
The  authority  of  the  commissioners  ex- 
tends over  all  defences,  whether  natural 
or  artificial,  situate  by  the  coasts  of  the 
sea,  all  rivers,  water- courses,  &c,  either 
navigable  or  entered  by  the  tide,  or  which 
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directly  or  indirectly  comiuanicate  with 
such  rivers,  &c.  But  they  have  no  jaris* 
diction  over  any  ornamental  works  situate 
near  a  house  and  erected  previous  to  the 
Act  of  William  IV.,  except  with  the  con- 
sent in  writing  of  the  owner.  They 
have  power  to  repair  and  reform  the 
defences,  and  to  remake  them,  when  de- 
cayed, in  a  different  manner,  if  this  can 
be  done  more  commodiously.  They  may 
also  cause  rivers,  8cc^  to  be  cleansed  and 
deepened,  and  remove  any  obstructions, 
such  as  weirs,  mill-dams,  and  the  like, 
which  have  been  erected  since  the  time 
of  Edward  I.;  or,  if  such  antient  ob- 
gtructions  have  been  since  increased,  they 
may  remove  the  increase.  If  any  navi- 
gable river  is  deficient  in  water,  they 
may  supply  it  from  another  where  there 
is  an  excess.  But  the  object  to  be  at- 
tuned by  all  these  acts  must  be  of  a 
general  nature,  and  have  for  its  purpose 
the  furtherance  of  public  general  defence, 
drainage,  or  navigation.  The  commis- 
sioners have  authority  also  to  make  and 
maintain  new,  and  to  order  the  abandon- 
ment of  old  works,  and  to  determine  in 
what  way  the  expenses  of  the  new  works 
shall  be  contributed:  but  they  cannot 
undertake  any  new  work  without  the 
consent  in  writing  of  three-fourths  of  the 
owners  and  occupiers  of  the  lands  to  be 
charged.  They  may  also  contract  for 
the  purchase  of  lands  where  necessary  to 
the  accomplishment  of  their  objects ;  the 
price  of  which,  if  not  agreed  on,  must  be 
determined  by  a  jury  summoned  for  that 
purpose.  In  them  is  vested  the  property 
m  such  lands,  and  in  all  the  works,  tools, 
materials,  &c.,  of  which  they  are  pos- 
sessed by  virtue  of  their  office.  The 
commissioners  have  power  to  make  ge- 
neral laws,  ordinances,  and  provisions 
relating  to  matters  connected  with  sewers 
in  their  district,  as  well  as  to  determine 
in  particular  instances.  These  laws  are 
to  be  in  accordance  with  the  laws  and 
customs  of  Romney  Marsh,  in  Kent,  or 
*'  afber  their  own  wisdoms  and  discre- 
tions." The  mention  of  discretion  occurs 
very  frequently  in  the  statute  of  Henry 
VI II.,  and  would  seem  to  vest,  as  in  truth 
it  does  vest,  a  very  large  and  undefined 
power  in  the  hands  of  ue  commissioners. 
Notwithstanding,  however,  this  reference 


to  their  discretion,  the;|r  have  no  muthoiit? 
to  do  anything  which  is  not  both  just  and 
reasonable,  and  also  in  acoordaaoe  with 
the  laws  of  the  land. 

To  accomplish  the  purposes  for  which 
they  are  created,  the  commissioners  have 
power  to  appoint  a  derk,  and  various  offi- 
cers called  surveyors,  collectors,  bailiffii, 
&c. ;  and  thev  themselves,  or  any  six  of 
them,  when  duly  assembled,  constiiiite  a 
court  of  record.  By  their  own  view,  or 
the  report  of  their  surveyor,  tbey  niay  a»> 
certain  what  old  defences  need  repair, 
what  new  ones  are  necessary,  what  im- 
pediments or  annoyances  require  removal, 
what  money  or  materials  most  be  pro- 
vided for  such  purposes.  To  form  a 
court,  ten  days'  notice  to  the  owners  or 
occupiers  of  lauds  within  the  district  who 
are  required  to  attend  are  necessary,  ex- 
cept in  a  case  of  emergency,  when  it  maj 
be  summoned  bjtwo  commissioners  im- 
mediately. It  IB  the  duty  of  the  sheriC 
on  receipt  of  the  precept  of  the  commis^ 
sioners,  to  summon  a  jury  from  the  bod? 
of  the  county  to  attend  in  their  court 
Before  any  charge  can  be  laid»  the  coin- 
missioners  must  further  inquire,  tfannigk 
means  of  the  jury,  by  witnesses  examuKd 
on  oath  before  them,  where  it  is  that  any 
defence  is  needed  or  any  nuisance  exists ; 
and  by  whose  neglect  or  default,  if  any. 
such  things  have  occurred,  and  what  par- 
ties are  liable  to  contribute  to  the  ex- 
penses of  putting  all  in  a  proper  oonditioD. 
The  general  fundamental  criterion  by 
which  the  liabilities  of  parties  to  oontri- 
bute  must  be  ascertained,  is  the  circom- 
stance  of  their  deriving  benefit  or  avoid- 
ing injury  from  the  works  of  sewers^ 
When  a  party  has  been  once  presesled 
as  liable  by  a  jury,  he  is  presomed 
to  continue  liable  during  the  existence 
of  that  commission.  The  liabilities  of 
parties  to  contribute  may  arise  either 
by  holding  lands  on  condition  of  cod- 
tributiug  to  repairs  of  a  bank,  &c ;  or 
by  custom,  or  prescription,  or  by  cove- 
nant. If  a  man  holdin|^  lauds  charge 
them  by  covenant  for  himself  and  ^ 
heirs,  and  the  lands  descend  to  the  heir, 
he  is  liable  to  their  amount.  Parttes 
also  may  be  charged  by  reason  of  tbdr 
ownership  of  the  bank,  &c ,  requiring  re- 
pairs, or  because  they  have  the  use  or 
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profit  of  it;  or  because  they  are  fronta- 
gers, that  is,  have  lauds  joininff  the  sea 
where  the  defences  are  needed.  If  no 
one  appears  to  be  liable  for  any  of  these 
causes,  the  expenses  are  then  to  be  im- 
posed on  all  the  level,  that  is,  all  the  laud 
lying  upon  the  same  level.  The  reason 
lor  this  imposition  is,  that  all  such  land  is 
liable  alike  to  suffer  by  any  injury  to  the 
defences  against  the  sea,  or  by  any  defect 
in  the  drainage,  and  benefits  alike  by 
their  restoration  and  maintenance;  the 
whole  of  it  therefore  ought  to  contribute 
towards  the  expenses]  incurred.  Even 
ID  those  cases  where  a  special  liability, 
RQch  as  has  been  above  stated,  rests  on 
particular  individuals,  the  whole  level  is 
still  bound  to  contribute  in  any  case  of 
Immediate  danger;  or  where,  in  spite  of 
the  due  repairs  having  been  done  by  the 
party  liable,  an  injury  has  occurred  by 
some  sudden  and  inevitable  accident,  as 
an  extraordinary  tide  or  flood,  or  where 
the  land  liable  is  insufficient  for  the  ex- 
penses necessary.  Any  new  work  also 
must  be  made  and  maintained  at  the  ex- 
pense of  the  whole  level ;  aud  where  ex- 
traordinary repairs  are  necessary  to  a 
great  part  of  tJie  sea.  not  the  level  only, 
but  the  whole  county  is  liable.  The 
parties  liable  within  the  level  are  all  those 
who  have  within  it  any  lands  or  tenements, 
or  profit*:  a  prendre^  such  as  rights  of  com- 
mon, of  fishery,  &c.,  provided  they  re- 
ceive benefit  by  the  repair  or  injury  by 
the  non -repair ;  but  a  party  may  be  ex- 
empted from  contributing  to  a  general 
assessment,  on  the  ground  of  a  special  cus- 
tom imder  which  he  is  bound  to  do  some 
particular  act,  such  as  repairs  of  a  bank 
for  the  general  service.  The  duty  of  the 
jury,  after  hearing  witnesses,  is  to  pre- 
sent the  parties  liable  to  repair ;  and  in 
cases  where  the  whole  level  is  liable,  to 
present  the  particular  quantity  of  land  or 
other  profit  that  every  one  has  who  is 
liable  within  the  level.  It  is  sufficient  to 
charge  the  ostensible  owner  or  occupier. 
Tliese  presentments  may  be  traversM  or 
contested  by  the  party  whom  they  charge, 
and  he  may  attempt  to  disprove  the  facts 
stated  in  them,  and  so  show  that  he  ii«  not 
liable  to  the  extent  charged,  or  not  liable 
at  all.  After  the  necessary  facts  are  ascer- 
toiaed,  the  commissioners  make  a  decree 


for  the  assessment  of  every  person  in  the 
proportion  to  which  he  appears  to  be 
liable.  The  apportionment  must  be  made 
by  the  commissioners :  it  is  not  sufficient 
for  them  to  assess  a  certain  »nm  upon  a 
township  or  other  district,  leaving  it  to 
the  parties  themselves  to  apportion. 
Where,  by  reason  of  immediate  necessity, 
works  have  been  dune  without  any  pre- 
sentment of  a  jury,  the  commissioners 
may  afterwards  make  a  rate  to  defray  the 
expense*.  In  cases  of  emergency,  the 
commissioners,  by  their  order,  may  com- 
pel the  service  .of  carts,  horses,  and  la- 
bourers: they  ma^  take  soil,  &c.,  and 
cut  down  timber  within  the  level,  it  ne- 
cessary for  their  purposes,  subject  of  coarse 
to  a  proper  remuneration,  which  may  be 
recovered  before  them. 

After  an  assessment  has  been  duly 
made  and  demanded,  the  commissioners 
may  by  their  warrant  direct  their  bailiff 
to  distrain  and  sell  the  goods  of  those  who 
neglect  to  pay  (the  distress  mav  be  made 
without  the  district  of  the  commissioners) ; 
or  the  party  may  be  amerced  for  non- 
payment, or  the  lands  themselves  which 
are  liable  may  be  sold.  In  case  of  such 
a  sale,  a  certificate  of  it  must  be  made  by 
the  commissioners  into  Chancery.  Con- 
stables within  the  district  are  bound  to 
obey  the  orders  of  the  commissioners. 
In  cases  where  an  obstruction  or  impedi- 
ment has  been,  after  presentment  by  the 
jury,  ordered  to  be  removed,  the  party 
causing  it  may  be  amerced ;  or  if  he  is 
unknown,  then  the  person  who  most  suf- 
fers l»y  the  injury  may  be  empowered  by 
the  commissioners  to  remove  it ;  or  tlte 
surveyor,  after  notice,  may  do  what  re- 
pairs, Ac,  are  necessary,  at  the  expense  of 
the  parties  making  the  default:  aud  for 
any  act  of  negligence  or  default  or  mis- 
feazauce,  an  amercement  may  be  imposed 
by  the  jury.  The  commissioners  them- 
selves may  enforce  parties  to  fulfil  the 
duties  lawfully  imposed  upon  them.  Thus 
they  may  fine  a  juryman  who  reiiises  to 
act,  or  a  sheriff  who  fails  to  summon  a 
jury ;  and  they  may  maintain  order  in 
their  court  by  fining  and  imprisoning 
those  persons  who  attempt  openly  to  dis- 
turb it 

If  the  commissioners  make  an  order  in 
a  matter  out  of  their  Jurisdiction,  the 
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order  may  be  removed  by  certiorari  into  i 
the   Court  of  King's  Bench,  and  there  ! 
qnasbed ;    and    the    commissionere    are  i 
nneable  for  contempt  if  they  proceed  after  i 
a  certiorari  has  been  allowed.     But  a  j 
certiorari  cannot  be  demanded  of  right :  I 
it  is  within  the  discretion  of  the  Court  of 
King's  Bench  to  refuse  it,  and  the  impro- 
priety of  the  order  must  be  made  out 
very  distinctly  before  a  certiorari  will  be 
granted.     Where  the  order  is  for  repairs, 
and  is  made  upon  an  inquisition  before  a 
jury  who  find  that  the  party  ought  to 
repair,  the  court  will  not  proceed  in  the 
matter  unless  the  party  charged  consents 
to  repair  in  the  meantime.     If  it  after- 
wards appears  that  he  ought  not  to  repair, 
he  will    be  entitled  to  reimbursement, 
which  may  be  awarded  to  him  by  the 
commissioners.    An  order  which  is  good 
in  part  may  be  confirmed  for  so  much, 
although  it  is  quashed  for  the  remainder. 

An  action  may  be  brought  against  the 
commissioners  for  an^-thing  done  by  them 
beyond  their  authority.  'l''hey  may  sue 
and  be  sued  in  the  name  of  their  clerk, 
who,  nevertheless,  may  be  a  witness  for 
them.  (Callis  On  Sewers;  4  Inst.; 
Comyns's  Digest,  *  Sewers ;'  Viuer's  Abr., 
•  Sewer.') 

The  sewers  of  the  city  of  London  and 
its  liberties  arc  under  the  care  of  commis- 
sioners appointed  by  the  corporation,  who 
were  first  empowered  to  make  the  ap- 
pointment by  the  19  Chas.  II.,  c.  31,  the 
act  for  rebuilding  the  city  after  the  great 
fire.  They  were  entrusted  with  this 
power  by  that  Act  for  seven  years  only. 
A  few  years  afterwards  it  was  made  per- 
petual ;  and  by  7  Anne,  c.  9,  the  commis- 
sioners of  sewers  for  the  city  of  London 
were  invested  within  the  city  and  its 
liberties  with  all  the  authorities  possessed 
by  the  ordinary  commissioners  elsewhere. 
The  Roman  law  {Dig.  43,  tit  12,  13,  14, 
15,  31,  23)  contains  certain  provisions 
as  to  public  rivers,  cuts  for  navigation, 
and  private  and  public  drains  in  towns 
(cloacce). 

SHERIFF,  the  Sbire-Reve  (scyr-ge- 
refa),  fi'om  the  Saxon  word  reafctny  "to 
levy,  to  seize,"  whence  also  greve.  The 
G<;rman  word  is  graf.  The  gerefa  seems 
to  have  been  a  fiscal  officer.  In  the  Saxon 
period  he  represented  the  lord  of  a  district, 


whether  township  or  hundred,  at  the 
folkmote  of  the  county  ;  and  within  his 
district  he  levied  the  lord's  dues,  and  per- 
formed some  of  his  judicial  fdnctjons;. 
(Palgrave,  Rise  and  Progr.,  i.  82.)  He 
was  usually  not  appointed  by  the  lord, 
but  elected  by  the  freeholders  of  the  dis- 
trict; and,  accompanied  by  four  of  tbes, 
was  required  to  be  present  on  its  behalf, 
as  well  as  on  the  lord's,  at  the  folkmote  or 
county  court  In  like  manner  the  Saxoc 
prince  or  king  employed  in  the  shires  or 
larger  districts  his  gerefa  or  reve,  wl» 
levied  his  dues,  fines,  and  amerciaments: 
to  whom  his  writs  were  addressed :  wbe 
excercised  on  his  behalf  regal  rights  is 
the  shire,  for  the  preservation  of  the  peace 
and  the  punishment  of  offenders ;  presided 
over  the  courts-leet  or  views  of  fraok- 
pled^,  and  (at  least  in  the  absence  of  the 
earl  in  antient  times,  and  since  the  Coo- 
quest  instead  of  the  earl)  presided  over 
the  hundred  and  county  courts.  It  is 
difficult  to  determine  how  far  the  fonc- 
tions  of  the  sheriff  were  concurrent  with, 
and  how  far  derived  from,  the  ealdenoao 
or  earl  of  Saxon  and  Danish  times;  sad 
the  confusion  between  these  office  hs* 
been  increased  by  the  translation,  in  oor 
antient  laws,  of  the  word  sheriff  in  the 
Latin  into  {vice  comes,  aii^  in  Normaa 
French  into  vixonte  or  vistxntnt  (depacy 
of  the  earl);  whereas  certainly  many  of 
the  sheriff's  powers  even  in  Saxon  timet 
were  derived  from  the  freeholders,  or 
from  the  crown  alone,  and  the  word  grai 
(gerefa)  in  German  was  equivalent  to  oar 
earl.  That  before  and  for  a  century  afWr 
the  Conquest  the  sheriff  had  powers  inde- 
pendent of  the  earl,  is  obvious  from  the 
fact,  that  in  the  circuit  (toum)  which  be 
made  periodically  (Spelman^s  Gl^  *  Vice 
Comes ')  of  his  shire  for  the  administra- 
tion of  justice  (as  the  Saxon  king  made  a 
circuit  of  his  realm),  he  was  accompanied 
not  only  by  the  freeholders,  but  by  the 
bishop,  the  earl,  and  barons,  until  thc'se 
noblemen  were  exempted  from  the  duty 
by  statute  52  Henry  III.  c  10  (a.i>. 
1267). 

Sometimes  the  shrievalty,  by  grant  o( 
the  crown,  was  hereditary ;  it  was  oftea 
held  for  life,  or  for  many  years,  and  there 
were  sometimes  more  sheriffs  than  <»De  ia 
a  county,  the  persons  chosen  fi>r  the  offios 
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bein^,  accordbg  to  Spelman,  '<totiiu 
regm  proceres:'  but  the  sheriff  was 
usually  chosen  by  the  freeholders  of  the 
shire.  The  statute  28  Edward  I.  c.  8, 
which  says  that  "the  king  hath  granted 
unto  his  people  that  they  shall  have  elec- 
tion of  their  sheriff  in  every  shire  (where 
the  sheriff  is  not  fixed  in  fee)  if  they 
list,"  is  rather  declaratory  of  the  j^ple's 
right  than  a  grant  of  a  new  privilege. 
By  the  U  Edward  III.  c  7,  it  is  enacted 
that  no  sheriff  tarry  in  his  bailiwick  more 
tlian  a  year,  and  then  another,  who  hath 
land  sufficient  in  his  bailiwick,  shall  be 
ordained  on  the  morrow  of  All  Souls  (3rd 
November)  by  the  chancellor,  treasurer, 
and  chief  baron  of  the  exchequer,  taking 
to  them  the  chief  justices  of  either  bench 
if  they  be  present 

At  present  the  crown  in  most  cases 
appoints  the  sherifiis,  and  also  fills  up  any 
vacancy  which  is  occasioned  by  the  death 
of  a  sheriff  during  his  year  of  office.  To 
some  corporations  of  cities  which  are 
counties  of  themselves  charters  have  given 
the  power  to  elect  their  own  sheriffs;  and 
the  city  of  Loudon  has  the  perpetual 
right  to  elect  the  sheriff  of  Middlesex. 
In  the  county  of  Durham  the  bishop  was 
sheriff  until  he  was  deprived  of  palatine 
powers  in  1836;  and  in  Westmoreland 
the  office  is  hereditary  in  the  family  of 
the  earl  of  Thauet  as  heir-general  of  the 
Viponts,  tor  whom  the  shrievalty  was 
granted  by  King  John.  The  annual  ap- 
I>ointment  of  sheriffs  is  now  in  most  coun- 
ties made  thus:— On  the  morrow  of  St. 
Martin  (12th  November),  the  lord  chan- 
oellor,  first  lord  of  the  treasury,  and  chan- 
cellor of  the  exchequer,  together  with  all 
the  judges  of  the  three  courts  of  common 
law,  meet  in  the  exchequer  chamber,  the 
chancellor  of  the  exchequer  presiding. 
I'he  judges  then  report  tlie  names  of 
tliree  fit  persons  in  each  county,  and  of 
tlKise  the  first  on  the  list  is  chosen,  unless 
ha  assigns  g<x)d  reasons  for  exemption. 
The  list  thus  made  is  again  considered  at 
a  meeting  of  the  Cabinet  held  on  the 
morrow  of  the  Purification  (3rd  Feb- 
ruary), at  the  president  of  the  councirs, 
and  attended  by  the  clerks  of  the  council, 
when  the  excuses  of  the  parties  nominated 
are  again  examined,  and  the  names  are 
finally  determined  on  for  the  approval  of 
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the  queen,  who,  at  a  meeting  of  the  privy 
council,  pierces  the  parchment  with  a 
punch  opposite  the  name  of*  the  person 
selected  for  each  county  ;  and  hence  has 
arisen  the  expression  of  *' pricking  the 
sheriffs."  The  judges  of  assize  annually 
add  the  requisite  number  of  names  to 
their  lists  by  inserting  those  of  persons 
recommended  by  the  sheriff  who*  goes  out 
of  office. 

The  shepiff  derives  his  authority  from 
two  patents,  one  of  which  commits  to  him 
the  custody  of  the  county,  and  the  other 
commands  the  inhabitants  to  aid  him. 
He  takes  an  oath  of  office,  the  greater 
part  of  which  relates  to  his  collection  of 
the  crown  revenue,  and  he  gives  security 
to  the  crown  that  he  will  duly  accoimt. 
He  then  appoints  an  under-sheriff,  by 
whom  in  fact  the  duties  of  the  office  are 
performed.  These  duties  are  various  and 
important  Lord  Coke  quiuntly  says 
that  the  sheriff  has  a  triple  custody — Ist, 
of  the  life  (^justice,  beotuse  to  him  are 
addressed  the  writs  which  commence  all 
actions,  and  he  returns  the  juries  for  the 
trial  of  men's  lives,  liberties,  lands,  and 
goods ;  2ndly,  of  the  life  cf  the  law,  be- 
cause he  executes  judgments  of  the  courts ; 
and  3rdly,  of  the  life  <f  the  republic^  be- 
cause he  is  in  his  county  the  principal 
conservator  of  the  peace.  He  presides  in 
his  own  court  as  a  judge,  and  he  not  only 
tries  all  causes  of  40s.  in  value,  but  also 
much  larger  questions  under  the  writ  of 
Scire  facias.  By  Magna  Cbarta  he  is 
prohibited  fh)m  holding  pleas  of  the 
crown.  He  presides  at  all  elections  of 
members  of  parliament  for  the  county  and 
coroners,  and  hence  he  cannot  during  the 
year  of  his  office  be  elected  a  knight  of 
the  shire.  He  apprehends  all  wrong 
doers,  and  for  that  purpose,  in  criminal 
cases,  he  is  entitled  to  break  open  outer 
doors  to  seize  the  offender;  he  defends 
the  county  against  riot  or  rebellion  or  in- 
vasion [Lord-Lieutenant],  and  to  this 
end  may  require  the  assistance  of  all  per- 
sons in  it  who  are  more  than  fifteen  years 
of  age,  and  who,  when  thus  assembled 
under  the  sheriff's  command,  are  called 
the  posse  comitatus.  To  refuse  to  the 
sheriff  the  aid  which  he  requires  is  an 
offence  punishable  by  fine  and  imprison- 
ment The  sheriff  takes  precedence  of 
2t 
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all  persons  id  the  ooanty.  He  seizes  all 
lands  which  have  fallen  to  the  crown, 
and  levies  all  fines  and  forfeitures;  but 
he  is  not  permitted  to  act  as  a  justice  of 
the  peace.  He  executes  all  writs  that 
issue  from  the  superior  courts,  whether 
they  are  writs  that  commence  an  action 
or  writs  of  execution ;  he  is  likewise  re- 
sponsible for  the  execution  of  criminals. 
He  receives  and  entertains  the  judges  of 
assize,  on  whom  he  is  constant^  in  atten- 
dance whilst  they  remain  in  his  shire. 

To  assist  him  in  the  performance  of  his 
duties,  the  sheriff  employs  an  under- 
sheriff  and  also  a  bailiff  and  gaolers,  from 
whom  he  takes  security  for  their  good 
conduct  He  is  prohibited  by  very  an- 
tient  statutes  from  selling  his  office  or  the 
profits  of  any  part  of  it 

The  liability  of  the  sheriff  for  breach 
or  neglect  of  his  duties  is  a  frequent 
source  of  litigation.^  Few  assizes  occur 
without  actions  being  brought  against 
him  fbr  illegal  arrests  or  levies,  or  for 
wrongfully  abstaining  from  executing  the 
process  addressed  to  him.  Thus  the  de- 
cisions affecting  him  are  numerous  and 
complicated,  and  there  are  many  treatises 
concerning  the  office,  of  which  Dalton*s 
•Officeand  Authority  of  Sheriff'  (1682), 
is  the  most  relied  on. 

(Spelman's  Glossary,  articles  'Gra- 
phio,'  'Comes,'  'Vice-Comes;'  Coke 
upon  Littleton^  Hargr.  and  'Thomas's 
edition,  vol.  i. ;  Bacon's  Abridgement; 
Pal  grave's  Rise  and  Progress  (f  the 
English  Constitution,  i.) 

SHERIFF  (SCOTLAND).  In  Scotr 
land  the  duties  of  the  sheriff  are  not,  as  in 
England,  almost  entirely  executive.  He 
exercises  an  extensive  judicial  authority, 
and  a  large  portion  of  the  general  litiga- 
tion of  the  country  procee<u  before  this 
class  of  local  judges.  In  earlier  times  his 
authority  appears  to  have  been  merely  of 
an  executive  character,  and,  appointed  by 
the  crown,  he  was  the  person  to  whom  the 
royal  writs,  issuing  from  the  Supreme 
courts,  were  usually  directed.  He  was 
the  ordinary  conservator  of  the  peace 
within  the  local  limits  of  his  authority. 
He  was  an  important  fiscal  officer,  hav- 
ing in  the  general  case  the  duty  of  levy- 
ing the  feudal  casualties,  forfeitures,  and 
other  items  of  revenue;  and  by  statute 


he  was  vested  with  the  power  of  moater- 
ing  the  military  force  of  the  country 
to  the  weapon-lowing.  In  very  early 
times,  his  tenure  of  office  appears  to  hmve 
been  limited  by  the  grant ;  at  a  period 
comparatively  later,  the  office  became,  in 
the  general  case,  hereditary.  The  precise 
princi|de  on  which  that  division  into 
shires,  by  which  the  boundaries  of  each 
sheriff's  authority  were  marked,  is  doc 
generally  known.  In  all  Latin  does- 
ments  he  was  called  the  vice-comes,  aini 
it  might  thence  be  inferred  that  each 
sheriff  was  the  deputy  of  a  cowtes  or  earl 
There  has,  however,  no  trace  been  found 
of  the  dignity  of  an  earl  in  Sootlaud  in- 
volving Uie  right  to  exercise  jodicial  or 
executive  functions,  nor  did  that  title, 
like  the  authority  of  the  sheriff^  bear  an; 
reference  to  the  boundaries  of  the  shirv 
or  to  any  other  territorial  allotmrat 
The  terms  of  the  Act  for  abolish  tog 
heritable  jurisdictions  in  Scotland^  which 
will  be  noticed  below,  might  eneonragtf 
the  supposition  that  they  were  founded 
on  the  idea  of  the  sheriff  being  a  depuw 
or  subordinate  officer,  if  it  were  not  pretty 
clear  that  the  structure  of  that  Act  vai 
in  some  measure  affected  by  a  confusioo 
betweeu  the  office  of  hitfh  sherifiTin  Eng- 
land and  that  of  sheriff  in  Scotland.  The 
Act,  viewing  the  appointment  of  a  sheriff- 
principal  or  high  sheriff  from  among  tb« 
unprofessional  gentry,  and  of  the  acting 
juoicial  officer  from  the  legal  pro&ssioo, 
provides  that  "  it  shall  not  be  lawful  for 
any  principal  or  high  sheriff  or  Stewart 
in  Scotland  personally  to  judge  in  uj 
cause,  civil  or  criminal,  within  his  shire 
or  stewartry  in  virtue  of  such  his  office; 
any  law  or  usage  in  any  ways  to  the  con- 
trary notwithstanding."  (20Geo.n.  c 
43,  §  30.)  Bv  the  same  statute  the  prin- 
cipal or  high  sheriff  can  only  be  ap- 
pointed during  pleasure,  or  fur  a  period 
not  exceeding  a  year.  It  is  not  easy  to 
discover  how  such  a  nominal  office  came 
into  existence,  if  it  actually  was  in  ex- 
istence before  the  passing  of  the  Act 
The  commissioners  who  reported  on  the 
courts  of  justice  in  Scotland  in  181^ 
stated  that  they  could  not  discover  an} 
functions  which  it  was  the  duw  or  privi- 
lege of  the  holder  of  that  office  to  per- 
form ;  and  in  reference  to  the  provisious 
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6f  the  Act,  they  say  "  It  is  to  be  noticed 
that  his  majesty's  nght  of  appointiug  an 
officer  call^  a  principal  or  high  sherifif 
•was  not  touched  by  the  statute  of  George 
II.,  although  it  was  no  longer  competent 
to  confer  such  an  office  heritably,  fhese 
appointments  continued  to  be  made  sub- 
sequent to  the  statute,  and  it  •was  well 
known  that  commissions  of  tliis  kind 
have,  even  in  very  recent  times,  been 
granted  by  the  crown,  for  purposes  of  the 
executive  government,  and  connected  with 
the  office  of  lord-lieutenant.  But  what- 
ever may  have  been  the  views  of  the 
legislature  as  to  the  proper  ministerial  or 
other  functions  of  such  an  officer  in  time 
coming,  it  is  certain  that  b;^  the  enactment 
referred  to  the  whole  judicial  powers  of 
the  ordinary  magistrate  for  the  county 
are  thus  expressly  reserved  and  excepted 
from  any  grant  to  be  thereafter  made 
of  the  office  of  sheriff  in  this  part  of  the 
kingdom.  And  these  provisions  were  in 
strict  conformity  with  the  previous  and 
most  ancient  state  of  the  law."  The  Act 
above  referred  to,  generally  called  the 
Jurisdiction  Act,  was  passed  for  the  pur- 
pose of  abolishing  all  those  remnants  of 
the  feudal  courts  of  Scotland  which  were 
hereditary,  or  in  any  other  shape  of  the 
nature  of  property ;  of  bringing  all  ju- 
dicial offices  within  the  appointment  of 
the  crown,  and  their  holders  under  re- 
sponsibility to  the  public  It  was  passed 
in  consequence  of  the  insurrection  of 
1745,  and  it  is  the  point  from  which  we 
have  to  date  the  equal  administration  of 
justice  in  Scotland.  Bt  the  same  statute, 
the  sheriff  is  authorised  to  appoint  one  or 
more  Substitutes.  This  was  m  conformity 
with  old  practice,  by  which  the  sheriff, 
who  might  not  himself  be  trained  to  the 
law,  generally  appointed  a  legal  practi- 
tioner to  act  as  his  substitute.  At  the 
present  day  there  is  a  substitute  in  every 
county,  and  in  the  larger  counties  there 
are  two  or  more.  Both  the  sheriff  and 
his  substitute  are  lawyers,  but  the  latter 
is  the  local  resident  judge,  the  former 
generally  frequenting  the  courts  in  Edin- 
burgh, where  he  hears  appeals  from  his 
substitute,  and  making  occasional  visits  to 
his  county.  By  the  Jurisdiction  Act  it 
was  provided  that  each  sheriff  should 
reside  in  his  comity  during  four  mouths 


in  each  year.  This  provision  fell  into 
desuetude,  and  it  became  the  usage  for 
such  sheriffs  as  continued  to  practise  at 
the  bar  to  remain  in  Edinburgh,  while 
the  greater  portion,  who  had  given  up  or 
had  not  obtained  practice,  resided  at  their 
country  seats,  or  wherever  choice  or  con- 
venience dictated.  This  circumstance 
was  the  object  of  much  animadversion  by 
the  friends  of  law  reform,  and  a  wide 
difiference  of  •  opinion  was  expressed  on 
the  matter,  some  maintaining  that  the 
sheriff  as  well  as  his  Substitute  ought  to 
be  a  resident  judge,  while,  in  the  words 
of  the  Report  above  cited,  the  former 
(who  is  styled  Sheriff  Depute)  in  Edin- 
burgh "was  in  some  degree  counte- 
nanced by  high  legal  authorities,  who 
consider  the  attendance  of  the  sheriffs- 
depute  in  the  court  of  session,  during  the 
sittings,  to  be  more  usef\il  than  a  literal 
adherence  to  the  statutory  rule."  It  has 
been  supposed  that  such  an  attendance 
tends  both  towards  a  higher  degree  of 
legal  learning  in  the  shenffs  and  to  uni- 
formity of  practice  being  promoted  by 
their  occasionally  consulting  each  other. 
It  was  very  clear,  however,  that  it  was 
disadvantageous  to  the  public  that  there 
should  be  any  of  these  judges  who  neither 
reside  within  their  counties  nor  at  the 
fountain  of  Scottish  legal  learning  in 
Edinburgh,  and  bv  the  1  &  2  Vict  c. 
119,  it  was  enacted  that  each  sheriff  ap- 
pointed after  the  3ist  of  December,  1838, 
shall  remain  in  attendance  on  the  court  of 
session,  but  shall  hold  eight  courts  in  his 
county  during  the  year.  The  sheriffs  of 
Edinburgh  and  Lanark  are  exempted 
from  attendance  on  the  court  of  session, 
in  the  understanding  that  the  business  of 
their  respective  courts  is  sufficient  fully 
to  occupy  their  time.  It  may  be  men- 
tioned that  many  law  reformers  main- 
tain that  these  two  sheriffships  are  a 
type  of  what  the  others  oucht  to  be.  The 
incumbents  receive  much  higher  salaries 
than  the  other  sheriffs,  and  have  their 
time  fully  occupied.  It  has  been  held 
that,  in  regard  to  the  other  counties,  in- 
stead of  appointing  persons  who  are  en- 
deavouring to  have  business  at  tiie  bar, 
and  giving  them  duties  which  only  oc- 
cupy part  of  their  time,  and  salaries  for 
which  they  would  not  generally  agree  to 
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gire  up  their  profession,  it  would  be  wiser 
to  unite  several  counties  together,  and 
employ  lawyers  with  salaries  ecjual  to 
the  full  value  of  their  whole  time,  to 
these  enlarged  districts.  These  various 
opinions  were  very  actively  discussed 
from  ten  to  fifteen  years  ago,  but  it  is 
now  pretty  clear  that  it  is  in  the  persons 
of  the  sherifis-substitute,  or  permanent 
local  judges,  that  the  public  look  for  the 
benefidal  working  of  the  system.  In 
civil  questions  an  appeal  lies  (without 
new  pleadings)  from  tiie  sheriff-substitute 
to  the  sheriff  but  wherever  the  former  is 
a  sound  lawyer  and  an  industrious  man, 
the  privilegje  is  seldom  used.  The  salaries 
of  the  sherifis-substitute  have  lately  been 
raised,  according  to  a  sound  policy  advo- 
cated b^  many  of  the  most  cautious  and 
economical  politicians  of  the  country; 
they  average  at  present  about  450l.  The 
salaries  of  the  principal  sheriffs  vary 
widely,  but  the  whole  amount  of  their  ag- 
gregate incomes;  as  returned  to  parlia- 
ment in  1 843  {Parliamentary Papers,  270), 
when  divided  by  their  whole  number, 
gives  551/.  to  each.  From  the  state  in 
which  the  profession  of  the  bar  of  Scot- 
laud  has  been  for  the  past  ten  years, 
several  of  its  members  have  been  in- 
duced to  accept  the  ofiice  of  sheriff- 
substitute  as  vacancies  have  occurred. 
Formerly  the  office  fell  to  country  prac- 
titioners, who,  not  quite  contented  with 
the  emoluments,  eked  them  out  by  private 
practice ;  a  state  of  matters  seriously  de- 
trimental to  the  equal  administration  of 
justice.  In  some  instances,  even  retired 
officers  in  the  army  or  unprofessional 
country  gentlemen  were  the  best  qualified 
persons  who  would  undertake  the  office. 
By  the  Act  of  1  &  2  Victoria,  it  was  pro- 
vided that  no  sheriff-substitute  should  act 
as  a  law-agent,  conveyancer,  or  banker. 
Hy  the  same  Act  it  was  provided  that 
though  the  sheriff-substitute  should  con- 
tinue to  be  appoiuted  by  the  sheriff,  he 
should  not  be  removable,  except  with  the 
consent  of  the  lord  president  and  lord 
justice  clerk  of  the  court  of  session.  In 
terms  of  the  same  Act,  the  substitute 
^  must  not  be  alisent  from  his  county  more 
*  than  six  weeks  in  one  year,  or  more  than 
two  weeks  at  a  time,  unless  he  obtain 
the  consent  of  the  sheriff,  who  must  then 


act  personally  or  appoint  another  tnbsti* 
tute.  It  may  be  observed,  for  the  sake  of 
preventing  some  oonfiisioa  which  the 
phraseology  of  the  statute  law  in  relatioa 
to  sheriff  may  occasion  to  the  general 
reader,  that  in  one  or  two  instance^  as  is 
that  of  Kirkcudbright,  the  person  who 
exercises  the  functions  of  sheriff  k  calkd 
the  Stewart  This  desi^ation  owes  iti 
origin  to  certain  peculiarities  of  territorial 
tenure  which  cannot  be  briefly  ezplained 
and  are  subject  to  doubt  and  dispoir. 
After  the  Reformation,  the  sherifik  were 
generally  ai)pointed  commissaries  of  tk 
local  commissariat  districts  which  no^ 
nearly  conformed  with  their  respective  j^- 
risdictions,  and  in  1823  (4  Geo.  I V.  c.  97 
the  commissariat  functions  were  a^poinkc 
to  be  merged  in  those  of  the  sheriff. 

The  jurisdiction  of  the  sheriff  in  civil 
matters  does  not  extend  to  questions  rt- 
garding  heritable  or  real  property.  Bj 
the  1  &  2  Vict  c.  119,  jurisdiction  in  sll 
questions  as  to  nuisance  or  damage  arisaif 
from  the  undue  exercise  of  the  rights  a 
property,  and  as  to  servitudes,  was  s^ 
cially  conferred  on  him.  He  cana^ 
judge  in  actions  which  are  dedanton 
of  rights,  or  which  are  of  a  rescisFon 
nature — for  the  purpose  of  nallifHisf 
deeds  or  legal  proceedings.  In  odnr 
respects  his  jurisdiction  extends  to  all 
actions  on  debt  or  obligation,  witiot: 
any  limit  as  to  the  importckuoe  of  tk 
interests  involved.  He  does  not  act  bv  i 
jury,  though  it  appears  that  snch  an  i&- 
stitution  was  formerly  connected  with  tb« 
civil  jurisdiction  of  the  sheriff',  lie  bi« 
authority  by  special  statute  snmmarih  to 
decide  small  debt  cases,  t. «.  cases  wheit 
the  pecuniary  value  of  the  matter  at  issv 
does  not  exct^  a  hundred  poundsScot&  or 
8/.  (:«.  8J.  When  he  acts  in  the  small  debt, 
court,  he  makes  drcnits  throagh  hb 
county ;  his  ordinary  court  is  stationar} 
By  railway  statutes  and  other  acts  cf 
local  administration  special  functions  arv 
frequentiy  conferred  on  him,  and  it 
the  clauses  for  taking  lands  he  is  usoall.^ 
appointed  to  act  as  presiding  judge  wh^ . 
a  jury  is  appointed  to  be  empansellcti. 
By  two  Acts  of  the  1  &  2  Viet.  <■' 
caps.  114  and  U9,  much  was  done  i^> 
dear  up  and  render  efficacious  the  pr? - 
tical  administration  of  the  powers  of  ^U 
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sheriiGfo.  They  were  enabled,  by  indor- 
sation, to  put  the  writs  from  other  sheriff- 
doms in  force  in  their  respective  comi- 
ties, and  were  invested  with  increased 
powers  for  putting  their  judgments  and 
other  proceedings  in  execution.  The  de- 
cisions of  the  sheriff  when  no  proceed- 
ings have  been  taken  to  enforce  them, 
may  be  carried  into  the  court  of  session 
by  advocation. 

The  authority  of  the  sheriff  in  matters 
criminal  is  practically  to  a  great  extent 


duties,  &C.,  of  freighters  and  passengers* 
of  owners  and  their  servants. 

4.  To  the  employment  and  wages,  &c, 
of  merchant  seamen. 

1.  A  ship  belongs  to  those  at  whose 
expense  it  has  been  built,  but  it  may  pass 
into  other  hands  by  purchase,  by  the 
'  death  or  bankruptcy  of  the  owners,  or 
by  capture  by  an  enemy.  The  general 
law  relating  to  chattels  applies  to  ships 
with  certain  modifications.  A  sale  by  a 
party  who  has  the  mere  possession  of  a 


measured  by  the  proceedings  of  the  crown  '  ship  can  in  no  instance  vest  the  property 
lawyers,  in  leaving  prosecutions  to  pro-  |  in  the  purchaser.  The  master,  except 
oeed  before  his  courC  or  removing  them  when  the  clearest  necessity  exists,  cannot 
to  the  Ciiurt  of  Justiciary.  It  is  not  very  |  sell  the  ship  which  he  commands.  Even 
clearly  to  be  traced  how  far,  in  old  prac-  |  if  he  be  a  part-owner,  his  sale  is  valid 
tioe,  the  sheriff's  jurisdiction  was  inferior  only  so  fkr  as  his  own  part  is  concerned ; 
to  that  of  the  Court  of  Justiciary :  he  '  and  in  the  case  of  a  registered  ship,  even 
^_j  — j^„i..-ji„  .1- * !.•__    g^ppoging  him  to  have  an  anthority  from 


had  undoubtedly  the  power  of  punishing 
with  death,  though  it  has  been  long  dis- 
used. The  power  of  transporting,  which 
is  of  comparatively  late  introduction,  he 
never  possessed,  not  having  any  criminal 
aathonty  beyond  his  county.  By  degrees 
it  came  to  be  considered  that  the  juris- 
dictioif  in  the  four  pleas  of  the  crown — 
murder,  rape^  robbery,  and  wilful  fire- 
raising,  was  exclusively  in  the  higher 
court  .Important  cases  in  the  sheriff 
court  are  tried  by  jury.  In  more  trifling 
matters  tiie  sheriff  performs  the  functions 
of  a  police  magistrate.  In  these  cases 
the  punishment  must  not  exceed  a  fine  of 
10/.  or  sixty  days*  imprisonment  (9  Geo. 


the  owners  to  sell,  still  he  must  observe 
the  forms  prescribed  by  the  registry  acts. 
A  necessity  for  a  sale  may  arise  when  the 
ship  is  in  a  foreien  country,  where  there 
are  no  correspondents  of  the  owners,  and 
the  master  is  unable  to  proceed  from 
want  of  repairs,  and  no  money  can  be  ob- 
tained by  hypothecating  her  or  her  carga 
In  case  a  sale  under  such  circumstances 
should  be  litigated,  the  proper  questions 
for  the  jury  to  determine  are,  whether 
such  a  necessity  existed  as  would  have 
induced  the  owner  himself  if  he  had 
been  present,  to  sell;  and  whether  the 
actual  sale  has  been  made  bondjide.    No 


IV.  c  29).     There  is  an  intermediate  !  inquisition  by  any  court  abroad  in  such 


sjrstem,  by  which  the  sheriff  may  try 
more  important  cases  without  a  jury,  but 
it  is  so  encumbered  with  formalities — 
among  others,  a  written  authentication  of 
the  evidence — as  not  to  hold  out  much 
inducement  for  its  practical  adoption. 

SHIPS.  The  law  of  England  relating 
to  merchant  ships  and  seamen  is  partiy 
found^  on  principles  of  maritime  law 
common  to  the  whole  civilised  world,  and 
partly  on  acts  of  parliament.  The  sub- 
ject may  conveniently  be  divided  into 
four  parts  :— 

L  That  relating  to  the  ownership  of 
ships  and  its  incidents. 

tL  To  the  persons  employed  in  the 
navigation,  &C.,  of  merchant  ships. 

3.  To  the  carriage  of  goods  and  pas- 


matters  is  conclusive  upon  those  whose 
property  is  in  question.  The  property  in 
a  ship  IS  now  always  proved  by  written 
documents;  and  by  means  of  these  the 
property  in  any  ship  may  be  conveyed. 
But  when  actual  possession  is  possible,  a 
delivery  of  it  is  also  necessary  to  convey 
a  perfect  tide ;  otherwise,  in  the  case  of 
the  bankmptcyof  a  seller  who  is  allowed 
to  remain  in  possession,  the  property  may 
vest  in  the  assignees.  Previous  to  the 
passing  of  the  registry  acts,  4  Greo.  IV. 
e.  41,  and  6  Geo.  IV.  c  110,  3  &  4  Wm. 
IV.  c.  65,  the  same  consequences  might 
have  ensued  from  the  continued  posses- 
sion of  the  original  owner,  in  the  case  of 
ships  mortgaged  or  conveyed  to  trustees 
for  the  payment  of  debts.    But  by  the 


•engers  in  merchant  ships,  the  rights  and    42nd  and  43rd  sections  of  the  last  act, 
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provisions  are  made  for  a  statement  of 
the  object  and  nature  of  the  transfer  in 
the  book  of  registry,  and  for  indorsement 
on  the  certificate  of  registry,  by  which 
such  consequences  are  prevented.  Enact- 
ments to  the  like  effect  are  made  in  the 
bankrupt  act,  6  Gea  IV.  c.  16,  §  72. 

In  oraer  to  complete  a  title  by  capture, 
it  is  necessary  that  a  sentence  of  condem- 
nation should  be  obtained  in  a  court  of 
the  nation  by  whom  the  capture  has  been 
made.  This  court  decides  according  to 
tlie  general  law  of  nations.    [Pbizb.  } 

Where  repairs  have  been  done,  or  ne- 
cessaries supplied  to  a  ship,  the  legal 
owners,  upon  proof  of  their  title  to  Uie 
ship,  are  prima  facie  presumed  to  be 
liable.  But  this  presumption  mav  be  re- 
butted by  proof  that  they  were  aone  or 
supplied  under  the  authority  and  upon 
the  credit  of  another.  The  question  to 
be  decided,  in  order  to  determine  the 
liability  is,  upon  whose  credit  the  work 
was  done  or  the  necessaries  supplied.  If 
a  ship  is  let  out  for  hire,  the  owners  are 
no  more  liable  for  the  work  done  by  order 
of  the  hirers,  than  a  landlord  of  a  house 
would  be  for  work  done  by  order  of  his 
tenant  Like  observations  are  applicable 
with  respect  to  the  liability  of  mortgagees 
and  charterers. 

A  variety  of  privileges  of  trade  are 
confined  to  ships  either  of  British  build, 
or  taken  as  prizes  in  war,  &c.  The  first 
statute  passed  with  a  view  to  effect  this 
object  was  26  Geo.  III.  c  60.  Other 
statutes,  4  Geo.  IV.  c.  41,  6  Geo.  IV.  c 
1 10,  and  3  &  4  Wm.  I V.  c.  55,  were  sub- 
sequentiy  passed  for  the  same  purpose. 
The  object  of  the  legislature  has  been  to 
confine  the  privileges  of  British  ships  to 
ships  duly  registered  and  possessing  a 
certificate  of  resistry.  No  ^ip  is  to  be 
considered  a  British  ship  unless  duly 
registered  and  navigated  as  suclu  There 
are  some  exceptions  from  this  enactment : 
1,  British-built  vessels  under  15  tons  bur- 
den, and  manned  by  British  subjects, 
navigating  the  coasts  and  rivers  of  the 
United  Kingdom  or  of  the  British  posses- 
sions abroad;  2,  British-built  yessels 
owned  and  manned  by  British'  subjects, 
not  more  than  30  tons  burden,  employed 
in  fishing  or  the  coast-trade  about  New- 
foundland, Canada,  &c.;  and^  3,  Ships 


built  at  Hondnrasr  which  under  certain 
circumstances,  are  entiUed  to  the  pri-vi- 
leges  of  British  registered  ships.  The 
registry  of  a  ship  is  not  compulsory ;  the 
oiUy  consequence  of  noo-re^stry  is,  that 
a  non-re^tered  ship  can  enjoy  none  of 
the  privileges  of  a  British  ship.  No 
ships  can  be  registered  which  are  built 
elsewhere  than  in  the  United  Kingdom 
or  in  some  of  its  colonies  or  dlepen- 
dencieSf'or  have  been  coodemneil  as  prize. 
&C.,  or  as  forfeited  for  breach  of  the  laws 
rekiting  to  the  slave-trade.  They  must 
also  wholly  belong  to  British  subjects 
who  reside  within  the  British  dcHninions, 
or  are  members  of  some  British  fiictory, 
or  agents  for  some  house  carrying  on 
trade  in  the  United  Kingdom.  A  rois- 
tered ship  may  cease  to  enjoy  the  privi- 
leges of  British  ships,  by  sale  under  the 
decree  of  a  court  for  benefit  of  the  owners 
in  consequence  of  being  stranded,  by  cap- 
ture, by  repair  to  the  amount  of  20s.  per 
ton  in  a  foreign  country,  unless  she  was 
sea-worthy  when  she  left  the  British  do- 
minions, and  the  repairs  were  necessary 
for  her  return.  Every  ship  is  conMered 
to  be  divided  into  64  equal  parts,  and  no 
individual  or  partnership  firm  can  be 
registered  as  owner  or  owners  of  less 
than  a  64th  part  Proper  oflicers,  who 
generally  are  the  offioerB  of  cu&tonos  on 
the  spot  in  question,  are  appointed  for 
the  purpose  of  making  the  registry  and 
granting  certificates  of  registry  to  the 
owners.  The  registry  and  certificate 
must  be  made  at  the  port  to  which  a  ship 
belongs,  which  is  that  port  at  or  near 
which  the  owner  resides  who  takes  the 
oath  required  by  the  act.  The  certificate 
states  the  name,  occupation,  and  residence 
of  each  owner,  and  the  share  or  shares 
which  he  holds,  the  name  of  the  master, 
the  name  of  the  ship  and  of  her  port,  the 
time  and  place  of  her  build  or  condemna- 
tion, the  name  of  the  surveying-officer, 
her  tonnage,  and  it  contains  a  particular 
description  of  her  in  other  reelects.  On 
the  back  of  the  certificate  are  stated  the 
names  of  the  owners,  and  the  share  or 
shares  held  by  each.  The  name  of  the 
ship  cannot  afterwards  be  altered.  When 
the  property  in  a  ship  or  any  part  of  it  is 
transferred,  it  must  be  done  by  a  bill  of 
sale,  which  recites  the  contents  of  the  cer< 
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tificftte.  The  property  in  the  ship  is  not 
conveyed  antil  the  instmment  has  been 
produced  to  the  proper  officer  at  the  port 
'where  the  ship  was  registered  or  is  about 
to  be  registered  afresh.  The  officer  then 
makes  a  registry  in  accordance  with  the 
altered  circumstances  of  ownership,  and 
indorses  them  on  the  certificate ;  of  this 
he  must  give  notice  to  the  commissioners 
of  customs.  The  transfer  is  rendered 
complete  by  an  indorsement  on  the  bill 
of  sale  certifying  the  entiy  in  the  registry 
and  the  indorsement  If  the  master  of  a 
ship  is  changed,  notice  of  it  must  be  given 
to  the  proper  authorites,  and  a  memoran- 
dum and  indorsement  of  the  change  must 
be  made  in  the  registry  and  on  the  certi- 
ficate. If  a  certificate  is  lost,  a  fresh 
regis^  must  be  made  for  the  purpose  of 
granting  another ;  and  the  same  form  is 
necessary  in  case  of  aoy  alteration  in  the 
ship  which  creates  a  variance  in  the  par- 
ticulars stated  in  the  previous  registry. 
The  only  conclusive  evidence  of  owner* 
ship  of  a  ship  is  the  registry  and  certifi- 
cate; but  a  production  of  the  registry 
alone  is  not  even  prima  facie  evidence  to 
render  a  party  liable  as  owner  of  a  ship. 
There  must  be  some  proof  either  that  he 
has  caused  his  name  to  be  entered,  or  has 
assented  to  its  entry;  neither  is  it  evi- 
dence to  sopport  an  allegation  of  title  by 
the  party  producing  it;  as,  for  instance, 
to  prove  interest  in  a  plaintiff  in  an  ao- 
tion  on  a  policy  of  insurance. 

Where  a  ship  is  the  property  of  seve- 
ral partK>wners,  the  rules  of  most  nations 
have  made  provision  for  the  administra- 
tion of  the  joint  prc^rty  in  case  of  a  dis- 
agreement as  to  the  management  among 
the  jointrownert.  The  English  law  con- 
tains similar  provisions.  The  majority 
in  value  are  authorised  to  employ  the 
ship  'upon  any  probable  design;  but 
they  are  only  entitled  to  do  so  upon  giv- 
ing security  to  the  minority  in  a  sum 
equal  in  value  to  the  united  shares  of  the 
latter.  The  mode  of  obtaining  this  se- 
curity is  by  procuring  a  warrant  from  the 
eourt  of  Admiralty  for  the  arrest  of  the 
ship.  After  the  security  has  been  given, 
the  minority  bear  no  share  either  in  the 
expenses  or  profits  of  the  adventure.  If 
DO  application  of  this  kind  is  made  to  the 
court,  the  minority  ought  expressly  to 


give  notice  of  their  dissent  both  to  their 
joint-owners  and  all  other  parties  engaged 
in  the  proceedings,  and  they  will  then  be 
relieved  from  the  necessity  of  contributing 
in  case  of  a  loss.  If  they  take  no  steps  of 
the  kind,  their  joint-owners,  as  in  the  case 
of  partnership  of  any  other  chattel,  will 
not  be  ren)onsible  to  them  for  any  conse- 
quences short  of  an  absolute  destruction 
by  their  means  of  the  ship.  The  same 
proceedings  are  proper  to  be  taken  where 
the  joint-owners  are  equally  divided  in 
opimon,  or  the  minority  have  obtained 
possession  of  the  ship.  One  part-owner 
may  make  the  others  liable  for  repairs, 
&c.,  done  at  his  order:  the  usual  practice, 
however,  is  for  the  part-owners  to  unite  in 
appointing  one  person  as  a  eeneral  agent 
for  them  all.  This  person  is  styled  the 
ship's  husband,  and  his  duty,  when  not 
specially  defined,  is  to  attend  to  all  mat- 
ters connected  with  the  outfit  :aud 
freighting  of  the  ship.  It  is  not,  however, 
within  his  authority  to  effect  an  insur- 
ance. If  he  makes  any  advances  he  can 
sue  those  part-owners  on  whose  behalf 
those  advances  are  made  for  what  is  due 
to  him.  In  case  of  disagreement  among 
the  part-owners  as  to  the  settlement  of 
the  accounts  concerning  the  expenses  and 
earnings  of  a  ship,  the  ordinary  remedy 
is  by  a  suit  in  equity. 

2.  As  to  the  persons  etydoyed  in  the  na- 
mgaiiony  ^.,  of  ships. — The  master  is  the 
commander  of  the  ship ;  he  has  the  sole 
management  of  it  He  is  responsible  for 
any  injury  done  to  the  ship  or  cargo  in 
consequence  of  his  negligence  or  incom- 
petence. The  master  of  a  British  ship 
must  be  a  British  subject,  and  three-fourths 
of  the  crew  must  be  British  seamen ;  to 
this  rule  there  are  some  exceptions  and 
limitations. 

The  master  can  bind  the  owners  by  en- 
tering into  engagements  relative  to  the 
employment  of  the  ship.  Such  engage- 
ments are  of  two  kinds:— l.  A  contract 
by  which  the  whole  ship  is  let  to  hire 
during  an  entire  voyage,  which  generally 
is  accomplished  by  a  sealed  instrument 
called  a  charter-party.  2.  A  contract 
with  distinct  persons  to  convev  the  goods 
of  each,  in  wnich  case  the  ship  is  called 
a  general  ship.  Such  contracts  made  by 
the  master  are  legally  considered  to  he 


SHIPS. 


[  696  3 


SHIPS. 


made  by  the  owners  who  employ  him ;  and 
in  either  case  they  or  the  master  are  liable 
in  respect  of  these  contracts.  If  the  char- 
ter-party is  made  in  the  name  of  the  mas- 
ter only,  it  will  not  support  a  direct  action 
upon  it  against  the  owners.  Still  if  the 
contract  is  duly  made,  and  under  such  cir^ 
stances  as  afford  either  direct  proof  of  au- 
thority or  evidence  from  which  such  au- 
tliority  may  be  inferred,  the  owners  may 
be  made  responsible  either  by  a  special 
action  on  the  case  or  by  a  suit  in  equity. 
The  master  can  also  render  the  owners 
liable  for  repairs  done  and  provisions 
and  other  things  furnished  for  her  use,  or 
for  the  money  which  he  has  expended  for 
such  purposes.  In  this  case  also  the  re- 
medy of  the  creditor  is  against  the  mas- 
ter, unless  by  express  contract  the  owners 
alone  are  rendered  liable,  and  also  agunst 
the  owners.  A  party  who  has  done  the 
repairs  upon  a  ship  bos  a  right  to  retain 
the  possession  of  it  until  his  demands  are 
paia ;  but  if  he  gives  up  possession,  he  is 
on  the  same  footing  as  other  creditors. 
When,  however,  the  ship  is  abroad,  and 
the  necessary  expenses  cannot  otherwise 
be  defrayeii,  the  master  has  the  same 
power  which  the  owners  or  part-owners 
to  the  extent  of  their  shares  under  all 
circumstances  have,  to  hypothecate  the 
ship  and  freight  as  security  for  debts  con- 
tracted on  b^ialf  of  the  ship.  The  con- 
tract of  hypothecation  is  called  a  contract 
of  bottomry,  by  which  the  ship  upon  its 
arrival  in  port  is  answerable  for  the  money 
advanced,  with  such  interest  as  may  have 
been  agreed  on.  [Bottomrt.]  By  such 
hypothecation  the  creditor  acquires  a 
claim  on  the  ship.  When  the  daim  has 
been  created  by  the  master  abroad,  it  may 
be  enforced  by  suit  in  the  Admiralty; 
but  if  the  ship  has  been  hypothecated  by 
the  owners  at  home,  the  parties  can  only 
have  recourse  to  the  common  law  or 
equity  courts.  The  Admiralty  and  courts 
of  equity  will  recognise  the  interest  of 
the  assignee  of  a  bottomry  bond,  though 
at  common  law  he  cannot  sue  in  his  own 
name.  When  money  is  lent  on  bottomry, 
the  owners  are  not  personally  responsible. 
The  credit  is  given  to  the  master  and  the 
ship,  and  the  remedy  is  against  them 
only.  Still  if  a  party  is  not  content  with 
such  securi^,  the  master  may  also  render 


the  owners  liable.  If  the  sums  secured 
by  the  bond  are  not  repaid,  an  applicatioin 
must  be  made  to  the  Court  of  Admiralty, 
founded  on  the  instrument  of  contract 
and  an  affidavit  of  the  fiurts,  npoo  which 
a  warrant  issues  to  arrest  the  ship,  and  the 
persons  interested  are  cited  to  appeiir  be- 
fore the  court,  whidi  then  decides  what 
is  to  be  done.  If  the  necessary  amount 
of  money  cannot  be  raised  by  hypothe- 
cating the  ship  and  freight,  the  master 
may  also  sell  part  of  the  cai^o  or  pledge 
it. 

The  whole  of  the  services  of  the  master 
are  due  to  his  employers ;  and  if  he  oc- 
cupy himself  on  his  own  account,  ^pd  the 
money  earned  by  him  is  paid  to  his  em- 
ployers, they  can  retain  it.  It  is  his  duty 
to  give  information  to  the  owners  of  every 
matter  which  it  may  be  material  for  them 
to  know. 

The;?  &  8  Vict,  c  112,  entitled  *  An 
Act  to"  amend  and  consolidate  the  laws 
relating  to  Merchant  Seamen  and  for 
keeping  a  Register  of  Seamen*  repeals 
the  5  &  6  Wm.  IV.  c.  19,  except  so  for  as 
such  act  repeals  the  acts  thereby  repealed, 
and  except  so  far  as  relates  to  the  esta- 
blishment, maintenance,  and  regvlatioos 
of  the  office  called  *  The  General  R^;ister 
Office  of  Merchant  Seamen.'  This  new 
act  contains  the  regulations  as  to  the 
hiring  of  seamen,  their  rights  and  duties. 

3.  Cfihe  Carriage  of  Goods'amd  Piu- 
sengers,  ^c.  The  contracts  under  whodi 
goods  Bve  conveyed  in  a  ship  are  the  eon- 
tract  by  charter-party  and  the  contract 
for  their  conveyance  by  a  general  ship. 
A  charter-party  is  "  a  contract  by  wMdi 
an  entire  ship,  or  some  principal  part 
thereof,  is  let  to  a  merchant  for  the  con- 
veyance of  goods  on  a  determined  voyage 
to  one  or  more  places."  A  charter-party 
is  a  written  instrument,  generally,  though 
not  necessarily,  under  seal,  which  is  exe- 
cuted by  the  owners  or  the  master,  or  the 
owners  and  the  master  of  the  one  part,  and 
by  the  merchant  or  his  agent  of  the  other 
part.  The  word  charter-party  is  derived 
from  two  words  charta  partUa^  ''divided 
charter,"  because  the  duplicates  of  the 
a^eement  were  formerly  written  on  one 
piece  of  paper  or  parchment  and  afUr- 
wards  diviaed  by  cutting  through  some 
word  or  figure  so  as  to  enable  each  paity 
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to  identify  the  agreement  produced  by 
the  other.  If  the  charter-party  is  by 
deed,  and  execate<l  by  the  master,  and 
the  owners  are  not  parties  to  it,  they  can- 
not bring  a  direct  action  upon  the  instm- 
ment ;  indeed,  the  owners  can  never  bring 
an  action  npon  it  unless  their  names  ap- 
pear as  the  parties  executing  it  But  an 
action  may  in  all  cases  be  brought  against 
the  owners  for  a  breach  of  their  duties 
generally  as  shipowners  relating  to  mat- 
ters not  inconsistent  with  the  terms  of  the 
charter-party.  The  charter-party  states 
the  port  or  ports  of  destination  and  the 
freight  to  be  paid,  which  may  be  either  a 
gross  sum  or  so  much  per  ton,  or  so  much 
for  each  tub  or  cask  of  goods.  If  the 
agreement  is  not  to  pay  a  certain  sum  for 
the  entire  ship,  or  a  certain  portion  of  it, 
but  to  pay  so  much  per  ton,  the  mer- 
chant generally  covenants  to  load  a  fixed 
amount  or  a  full  cargo.  The  merchant 
may  load  with  his  own  goods  or  those  of 
others,  or  he  may  underlet  the  ship  alto- 
gether. The  master  or  owner  usually  co- 
▼euants  **  that  the  ship  shall  be  tight  and 
staunch,  furnished  with  all  necessaries 
for  the  intended  voyage,  ready  by  a  day 
appointed  to  receive  the  cargo,  and  wait  a 
certain  number  of  days  to  take  it  on  board. 
That  after  lading  she  shall  sail  with  first 
ftir  wind  and  opportunity  to  the  destined 
port  (the  dan^rs  of  the  sea  excepted), 
and  there  deliver  the  goods  to  the  mer- 
chant or  his  assigns  in  tbe  same  condition 
they  were  receireci  on  board ;  and  further, 
that  during  the  course  of  the  voyage  the 
ship  shall  be  kept  tight  and  staunch,  and 
ftimished  with  sufiicient  men  and  other 
necessaries  to  the  best  of  the  owner's  en- 
deavours.*' The  merchant  usually  cove- 
nants to  load  and  unload  the  ship  within 
a  specified  time. 

The  owner  of  the  ship  has  always  a 
lien  on  the  goods  in  the  ship,  when  the 
freight  is  to  be  paid  before  or  on  the  de- 
livery at  their  place  of  destination  of  the 
goods,  or  even,  as  Lord  Tenterden  him- 
self decided  (2  Bam.  and  Aid.,  603), 
where  there  is  **  nothing  to  show  that  the 
delivery  of  the  goods  was  to  precede  the 
payment  of  that  hire."  All  difficulties 
may  be  avoided  by  inserting  a  clause  in 
the  charter-party  which  shall  state 
whether  it  is  meant   that  the   owner 


should  have  a  lien  upon  the  lading  fbr 
his  freight  and  expenses.  The  owner 
does  not  lose  his  right  of  lien  by  deposit- 
ing the  lading  in  a  public  warehouse, 
provided  he  ^ves  notice  that  it  is  to  be 
detained  until  his  claim  for  freight  is 
satisfied. 
As  to  Demurrage,  see  that  article. 
When  a  ship  or  a  principal  part  of  it  is 
not  let  out  bv  charter-party,  the  owners 
contract  with  several  merchants  re- 
spectively for  the  conveyance  of  their 
goods.  A  ship  60  employed  is  called  a 
general  ship.  The  terms  of  the  contract 
appear  from  the  instrument  called  a  bill 
of  lading.    [Bill  of  Lading.] 

The  master  has  authority  over  the 
passengers  as  well  as  over  the  crew.  A 
passenger  may  quit  the  ship,  but  while 
ne  remains  on  board,  he  is  bound  in  case 
of  necessity  to  do  work  that  is  required 
for  the  service  of  the  ship  and  to  fight  in 
her  defence.  If  he  thwart  the  master 
in  the  exercise  of  his  authority,  or  other- 
wise misconduct  himself,  he  may  be  put 
under  restraint  or  imprisoned.  If  a  pas- 
senger feels  himself  aggrieved  by  the 
manner  in  which  he  has  been  treated,  he 
may  bring  an  action  against  the  master, 
and  it  will  be  for  the  jury,  under  the 
direction  of  the  judge,  to  say  whether  he 
has  any  ground  for  complaint  In  ad- 
dition to  this  general  nght  of  action, 
several  statutes  have  been  passed  to 
regulate  the  conveyance  of  passengers. 
The  6  Geo.  IV.  c  116,  relates  to  ships 
carrying  passengers  from  places  in  tne 
United  Kinedom  to  places  out  of  Europe, 
and  not  within  the  Straits  of  Gibraltar. 
It  regulates  the  proportion  of  passengers 
carried  to  the  tounage  of  the  ship,  pro- 
vides security  for  the  sea-worthiness, 
cleanliness,  &c.,  and  proper  storing  of 
the  ship,  for  the  presence  of  a  surgeon 
and  medicines,  for  the  delivery  of  a  list 
of  passengers  to  the  collector  of  customs 
at  the  port  of  departure,  and  attaches 
penalties  to  a  violation  of  the  regulations 
which  it  contains.  Ships  in  the  service 
of  the  crown,  or  the  post-master^general, 
or  the  East  India  Compuiy,  or  bound  to 
the  Newfoundland  fisheries  or  the  coast 
of  Labrador,  are  excepted  from  the  opera- 
tion of  the  act  As  to  the  statutes  con- 
cerning passengers   who  emigrate,  see 
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EmoaiTioN,  p.  831 .  The  5  &  6  Wm.  I V. 
c  53,  subjects  the  master  to  a  penalty  in 
cases  of  his  improperly  landing  pas- 
sengers at  any  place  not'  contracted  for, 
or  wilfully  delaying  to  sail ;  and  provides 
for  the  maintenance  of  the  passengers  for 
48  hours  after  their  arrival  at  the  destined 
port  The  4  Geo.  IV.  c  88,  regulates 
the  carriage  of  passengers  between  Great 
Britain  and  Ireland.  If  a  passenger 
fiuls  to  pay  his  fare,  the  master  or  owners 
have  a  lien  on  his  luggage  for  the 
amount  It  is  the  duty  of  those  who 
have  contracted  to  convey,  to  do  every- 
thing and  be  provided  with  everything 
necessary  for  the  safe  and  expeditious 
accomplishment  of  the  voyage ;  and  if, 
through  their  failure  to  perform  these 
duties,  any  damage  results  to  the  mer- 
chant, they  will  be  answerable  for  it 
At  the  commencement  of  the  voyage  the 
ship  must  be  sea-worthy,  tieht,  staunch, 
and  sufficient,  and  properly  equipped 
with  all  necessaiy  tackle.  The  ship 
must  be  also  provided  with  a  master  and 
crew  competent  to  command  and  work 
her,  and  also  with  a  pilot  when  necessary, 
either  from  circumstances  or  from  the 
law  of  the  country.  After  the  goods  are 
loaded,  they  must  be  properly  guarded ; 
if  they  are  stolen  while  the  ship  is  lying 
in  some  place  within  a  country,  the 
master  and  owners  are  responsible. 

It  is  the  duty  of  the  master,  unless  in 
case  of  any  usage  which  relieves  him 
from  such  duty,  to  provide  things  neces- 
sary for  the  lading  of  the  vessel,  and  to 
stow  away  the  goods  so  that  they  do  not 
injure  each  other,  or  suffer  from  the 
motion  or  leakage  of  the  ship.  The 
master  most  procure  and  keep  all  docu- 
ments, papers,  clearances,  &c.,  required 
by  the  authorities  in  respect  of  the  ship 
and  cargo;  and  he  must  abstain  from 
taking  or  keeping  on  boaM  contraband 
soods  or  false  papers.  He  must  wait 
during  the  time  appointed  for  loading  the 
vessel,  and,  if  required,]  also  during  that 
appointed  for  demurrage.  He  must  pay 
the  charges  and  duties  to  which  the  ship 
is  subject  The  statutes  3  and  4  Wm. 
IV.  c.  52,  and  1  and  2  Vict  c.  113,  con- 
tain the  enactments  relative  to  what  is 
necessary  to  be  done  in  respect  of  the 
custom-house  regulations  by  slups  carry- 


ing ffoods  fh>m  the  United  Kingdom  be- 
yond seas.  When  all  things  are  we- 
pared,  the  voyage  most  be  commeneed  as 
soon  as  the  weather  is  favourable.  After 
the  commencement,  of  the  voyage,  the 
master  is  bound,  without  delays,  devia- 
tions, or  stoppages,  to  sail  direct  to  the 
port  of  destination.  But  stress  of  wearier, 
the  appearance  of  enemies  or  pirates,  c^ 
the  presence  of  any  urgent  neoesnty, 
will  "justify  him  in  bre^aking  through 
thisTule ;  and  he  ought  to  do  so  for  & 
purpose  of  succouring  another  ship 
which  he  finds  in  imminent  peril  or 
distress. 

If  the  ship  is  lost,  or  the  goods  injnr^ 
during  a  deviation,  without  any  of  these 
grounds  of  justification,  the  ovrner  and 
master  will  be  answerable  .for  the  loss  to 
the  merchant,  even  if  it  does  ^ot  spp^sr 
to  have  been  a  necessary  oonseqnenee  of 
the  deviation.  If  the  ship  doring  the 
voyage  is  so  damaged  that  she  is  unable 
to  proceed  without  repairs,  the  master 
may  detain  the  cargo,  if  not  of  m  perish- 
able character,  till  the  repairs  are  made. 
If  the  cargo  is  of  a  perishable  kind,  he 
ought  to  tranship  or  sell  it,  as  may  ^ypesr 
the  most  beneficial  course.  He  may  ako 
in  all  cases,  where  the  circumstances  re- 
quire it  exercise  a  discretion  as  to  tru- 
shipping  the  cargo;  as,  for  instanee, 
when  the  ship  is  wrecked,  or  in  im- 
minent danger. 

HyjHxthecatioh  of  a  cargo,  like  hypo- 
thecation of  a  ship,  is  "  a  pledge  without 
immediate  change  of  possession."  The 
party  to  whom  the  goods  are  hypothe- 
cated immediately  acquires  a  right  to  hate 
possession  of  them  them  if  the  money 
advanced  is  not  paid  at  the  time  agreed 
on.  This  power  of  the  master  under 
circumstances  of  urgent  necessity  to  sell 
or  hypothecate  the  ^oods  must  be  ex- 
ercised with  great  arcumspection ;  and 
the  exercise  of  it  can  only  be  justified 
when  it  is  consistent  with  what  wouM 
have  been  the  conduct  of  a  discreet  and 
able  man  under  the  circomstaaeei. 
Where  goods  have  been  hypothecated, 
the  merchant  is  entitied,  on  the  arrival  of 
the>hip  at  its  destination,  to  receive  at 
his  option  either  the  sum  for  which  they 
were  hypothecated,  or  their  market  price 
at  that  place.     During  the  voyage  the 
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master  is  bound  to  take  every  possible 
care  of  the  cargo,  and  to  do  all  things 
necessary  for  its  pre^enration,  and  he  and 
the  owners  will  be  answerable  for  all 
damage  which  might  have  been  avoided 
by  the  exercise  of  skill,  attention,  and 
forethought  When  the  voyage  is  com- 
pleted, the  master  must  see  that  the  ship 
18  properly  moored,  and  all  thiuss  done 
relative  to  her  which  are  required  by  the 
law  or  usages  of  the  country.  The 
statute  3  and  4  Wm.  IV.  c  52,  contains 
the  regulations  relative  to  customs  to 
which  it  is  necessary  to  conform  in  this 
country.  Upon  payment  of  freight  and 
the  production  of  bills  of  lading,  the 
cargo  must  be  without  delay  delivered  to 
the  parties  entitled  to  receive  it.  In  the 
case  of  a  general  ship,  the  usage  often 
prevails  for  the  master,  before  aelivery, 
to  take  security  from  the  merchants  that 
they  will  pay  their  share  of  average  after 
it  shall  have  been  adjusted.  [Averagb.] 
If  the  freight  due  on  any  goods  is  not 
ready  to  be  paid,  the  master  may  detain 
the  goods,  or  any  part  of  them.  The 
goods  may  be  detained  either  on  board 
the  ship  or  in  any  other  safe  place. 

When  the  master  is  comj^lled,  bv  an 
act  of  parliament,  to  land  the  goods  at 
any  particular  wharf,  he  does  not  thereby 
part  with  the  possession  of  the  goods,  and 
consequently  aoes  not  lose  whatever  right 
he  may  have  to  detain  them.  If  goods 
are  sold  bv  the  custom-house  officers 
before  the  freight  is  paid,  the  master  is 
entitled  to  receive  the  first  proceeds  of 
the  sale  in  discharge  of  the  rreight  In 
foreign  countries,  where  any  accidents 
have  occurred  to  frustrate  or  interfere 
with  the  objects  of  the  voyage,  or  any  one 
of  the  parties  to  the  contract  feels  himself 
aggrieved  by  the  conduct  of  any  other,  it 
is  customary  to  draw  up  a  narrative  of 
the  circumstances  before  a  public  notary. 
This  narrative  is  called  a  protest,  and  in 
foreign  courts  is  admissible  in  evidence, 
even,  as  it  would  seem,  on  behalf  of  Uie 
parties  by  whom  it  is  made.  In  our 
courts  it  is  not  admissible  on  their  behalf, 
but  is  evidence  against  them. 

Certain  circumstances  operate  as  an 
excuse  to  the  master  and  owners  for  non- 
fulfilment  of  their  contract  •*  The  act  of 
God"  is  understood  to  mean  those  acci- 


dents over  which  man  has  no  oontrolf 
such  as  **  lightning,  earthquake,  and  tem- 
pest" The  «*  penis  of  the  sea,"  inter- 
preted strictly,  apply  only  to  the  dangers 
caused  merely  b]^  the  elements,  but  these 
words  have  received  a  wider  application, 
and  in  litigated  cases  the  jury,  after  hear- 
ing evidence  as  to  the  usage  which  prre- 
vails  among  merchants,  will  determine 
what  interpretation  has  been  intended  to 
be  given  to  them.  Juries  have  deter- 
mined that  the  taking  of  ships  by  pirates 
is  a  consequence  of  the  perils  of  the  sea ; 
and  the  verdict  has  been  the  same  where 
the  loss  was  caused  by  collision  of  ^two 
ships  without  any  fault  being  attributable 
to  those  who  navigated  either  of  them ; 
and  also  where  the  accident  was  caused 
wholly  by  the  fault  of  those  on  board  an- 
other ship.  But  all  cases  in  which  the 
loss  happens  by  natural  causes  are  not  to 
be  considered  as  arising  from  the  perils 
of  the  sea.  If  the  ship  is  placed  in  a  dan- 
gerous situation  by  the  carelessness  or 
unskilfulness  of  the  master,  and  is  in  con- 
sequence lost,  this  is  not  a  loss  from  the 
perils  of  the  sea,  although  the  violence  of 
the  elements  may  have  been  the  imme- 
diate cause  of  it  If  a  ship  is  reasonably 
sufficient  for  the  purposes  of  the  voyage, 
the  master  will  not  be  liable  for  a  loss 
arising  from  the  perils  of  the  sea,  because 
a  ship  might  have  been  built  strong 
enough  to  resist  them.  By  the  26  Geo. 
III.  c.  86,  owners  are  relieved  from  losses 
proceeding  fh>m  fire,  and  also  fVomtbe 
robbery,  theft,  or  embezzlement  of  **  gold, 
silver,  diamonds,  watches,  jewels,  or  pre- 
cious stones,"  unless  at  the  time  of  snip- 
ping them  their  quality  and  value  are 
made  known  in  writing  to  the  master  or 
owners.  The  *<  restraint  of  princes  and 
rulers"  is  understood  to  mean  a  really 
existing  restraint,  not  one  which  is  anti- 
cipated, however  reasonably  or  honestiy. 
By  the  civil  law,  and  also  by  the  antient 
common  law  of  England,  the  owners,  in 
case  of  their  being  liable  for  any  loss  to 
the  shippers,  were  responsible  to  its  fbll 
amount  By  the  laws,  however,  of  most 
nations  their  responsibility  is  now  limited 
to  the  value  of  the  ship  and  flight  The 
first  statute  which  was  passed  on  the  sub- 
ject was  7  Geo.  II.  c.  15,  which  was 
followed  by  the  26  Geo.  III.  o.  86,  and 
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the  63  Geo.  III.  e.  159  rapplied  tome  de- 
ficiencies in  the  former  statute,  Umiting 
the  respoiuibili^  still  farther  thsji  the 
first  statute  liad  done.    The  last  statute 
applies  ooly  to  regi^tpred  ships*  and  as  to 
them  may  be  considered  as  oontaintDg 
almost  alt  the  law  upon  the  subject     Hy 
this  act  the  respomibility  is  limited  to 
the  Talne  of  the  ship  and  freieht     It 
eootaiDS  also  proTisions  for  the  aistriba* 
tion,  by  means  of  an  application  to  a 
Cooirt  of  Kquity,  of  the  recompense  due  to 
the  several  parties  entitled,  where  more 
than  one  claim,  and  directions  as  to  the 
mode  of  calculating  the  value  of  the  'ship 
and  freight.   It  does  not  extend  to  TCMels 
employ^   solely  in  inland  navigation, 
and  none  of  the  acts  apply  to  lighters  or 
P^bets.    In  cases  where  ships  receive 
injury  from  collision  with  each  other,  the 
■laritinie  law,  which  is  acted  on  in  the 
Court  of  Admiralty,  differs  in  one  respect 
from  the  law  of  Kngland.    Where  tlie 
eoltision  has  occurred  without  any  fault 
on  either  side,  ss,  for  instance,  mmi  a 
tempest,  each  party  must  bear  the  iniury 
which  he  has  sustained.    Where  it  nap- 
pens  wholly  from  the  fault  of  one  ship 
only,  her  owners  are  liable,  as  far  as  the 
^ue  of  the  ship  and  freight,  to  which, 
by  53  Geo.  III.  c  159,  their  liability  is 
limited,  for  the  amount  of  injury  caused 
by  their  own  conduct   Thus  &r  the  laws 
are  m  accordance  with  each  other.    If 
the  collision  has  been  caused  by  the  faults 
of  both  ships,  then,  according  to  the  law 
of  England,  each  party  must  sustain  his 
own  loss.    But  by  the  maritime  law  the 
loss  occasioned  is  after  computation  di- 
vided equally,  and  the  owners  of  each 
ship  sustain  half. 

By  1  &  2  Geo.  IV.  c  75,  s.  52,  where 
damage  has  been  done  by  a  forei^  ship, 
a  judge  has  power  to  order  the  ship  to  be 
arrested,  until  the  master,  owner,  or  con- 
signee undertake  to  become  defendant  in 
any  action  for  the  damage,  and  give  se- 
curity for  the  damages  ttsd  costs  sought 
to  be  recovered. 

The  merchant  must  use  the  ship  only 
for  lawful  purposes,  and  not  do  anything 
for  which  it  may  be  forfeited  or  detainedU 
or  the  owners  made  liable  for  penalties. 
In  case  of  any  violation  of  the  agreement, 
'^-  ^mplfliyment  of  the  ship  for  purposes 


other  than  those  cootemplaced«  or  fkihtfv 
to  pefform  the  terms  as  to  lading,  &<e^ 
the  amount  of  compensation,  in  case  of 
dispute,  is  determined,  as  the  circnni- 
stanoea  of  the  case  may  require,  by  a  jury. 
The  words  primase  and  average,  which 
appear  in  the  bill  of  Isdtog,  mean,  the 
first,  a  small  sum  paid  to  the  master;  the 
second,  as  there  used,  cert»n  charm, 
varying  aooordiog  to  the  usage  of  dif> 
fifrent  places,  for  towing,  beaoouage,  &e. 
When  an  agreement  for  eonveyaooe  is 
expressed  in  the  general  form,  or  when 
there  is  no  actual  agreement,  but  only  ooe 
implied  bv  law  (Wnu  the  cirenmstanees  of 
the  case,  there  results  fhmi  it  a  dutv  npea 
the  master  and  owaen,  firstly,  to  delivvr 
the  goods  at  the  place  of  detonation,  whe- 
ther the  ship  is  hired  by  the  voyage  or  hy 
the  month.    It  is  only  by  the  entire  per- 
fbrmanoe  of  this  duty  that  they  can  entitle 
themselves  to  the  payment  of  freight 
The  parties  msy,  however,  so  express  the 
contract  that  the  payment  of  all  or  part  of 
the  freight  mav  be  made  before  or  dniing 
the  course  of  the  voyage.    Although  per- 
haps  in  such  case  the  word  fVeight  is  nsHi  in 
a  sense  which  does  not  properly  belong  to 
it ;  strictly  speaking  it  means  only  money 
accruing  for  the  conveyance  of  goods  in 
consequence  of  their  delivery  at  the  plaee 
of  their  destination.   Where  a  provismo  is 
made  by  the  contract  for  payncnC  of 
freight  at  the  place  <^  shipment  the  qnee- 
tion  has  arisen  whether  the  meaniiw  of 
the  parties  was  that  the  sum  should  be 
pud  at  all  events  on  delivery  of  the  poods 
on  board,  whatever  might  sfterwards  be- 
fiill  them ;  or  whether  it  was  merely  to 
point  out  the  place  of  payment  in  esse 
the  fineight  should  become  due  by  reaaon 
of  the  arrival  of  the  goods  at  the  port  of 
destination.  In  all  such  cases  the  intention 
of  the  parties  must  be  interpreted  by  the 
jury  ttom  the  words  and  drenmstanees  of 
the  oontrKt,  and  the  usages  of  the  place 
where  it  was  made.    The  same  ohaerm. 
tion  will  apply  to  cases  where  money  has 
been  advanced  by  the  merehant,  and  H  ia 
disputed  whether  the  money  is  to  be  con- 
sidered as  a  loan  or  part  payment  of  the 
freight    The  owners  will  not  loae  teir 
right  to  freight  by  a  mere  interrapcion  or 
suspenrion  of  the  voyage  not  caused  by 
their  own  fimlt,  as  by  capture  and  zeca|i> 
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ture,  if  the  goods  be  ultimately  delivered 
at  the  place  of  destination.  Where  the 
contract  of  conveyance  is  by  charter- 
party,  under  which  the  merchant  has 
agreed  to  pay  a  certain  sum  for  the  whole 
or  the  principal  part  of  a  ship,  that  sum 
will  be  payable  even  although  he  has  not 
supplied  enough  for  a  full  lading.  If  he 
has  undertaken  to  furnish  a  full  cargo, 
aud  to  pay  a  certain  sum  per  ton  or  per 
bale,  he  wil>  in  like  manner  under  similar 
circumstances  be  bound  to  pay  for  as  many 
tons  or  bales  as  the  ship,  or  part  hired, 
-was  capable  of  containing,  even  although 
be  has  not  been  able  to  put  on  board  any 
lading  at  all;  provided  the  ship  has 
thereby  been  forced  to  come  home  without 
cargo,  and  this  has  not  been  caused  by 
the  fault  of  the  master  or  owner.  In  case 
of  an  action  against  him  for  such  a  failure 
of  his  agreement,  the  jury  will  ascertain 
what,  under  all  the  circumstances,  is  a 
proper  compensation  to  the  owners,  al- 
lowing for  the  profit  of  the  conveyance  of 
anv  orher  goods  which  may  have  been 
laden  by  other  parties.  I^'  under  a  con- 
tract to  furnish  a  full  cargo,  the  freight 
to  be  paid  for  per  ton,  &c..  the  merchant 
is  ready  to  furnish  a  full  cargo,  and  he  is 
prevented  from  doin^  so  by  the  master, 
the  merchant  is  still  liable  to  pay  for  the 
cargo  conveyed,  and  his  remedy  for  the 
injury  which  he  has  suffered  by  such  pre- 
vention is  by  an  action  on  the  agreement 
against  the  master  or  owners.  Where, 
from  the  terms  of  the  agreement,  the 
master  has  a  right  to  refuse  the  delivery 
of  the  goods  until  the  freight  is  paid,  he 
is  not  bound  to  do  so ;  and  if  he  chooses 
to  deliver  the  goods  to  the  consignee  or 
holder  of  the  bill  of  lading,  &c,  aud  can- 
not afterwards  get  the  freight  from  them, 
the  merchant  who  chartered  the  ship  is 
not  released  from  his  liability  to  pay  the 
freight  If,  however,  under  such  circum- 
stances the  master  does  not  insist  upon 
payment  of  the  freight  in  cash,  but  takes 
a  bill  of  exchange^  in  payment  the  mer- 
chant-charterer is  thereby  discharged,  and 
the  owners  will  have  no  claim  upon  him 
in  case  the  bill  is  not  paid.  But  if  he 
takes  the  bill  simply  because  he  cannot 
get  payment  in  cash,  the  merchant-char- 
terer still  remains  liable.  Payment  of 
freight  by  the  charterer  to  the  owners  at 


their  request  is  an  answer  to  a  demand  by 
the  master,  unless  the  agreement  has  been 
made  under  seal  between  the  charterer 
and  the  master ;  and  even  in  that  case  a 
court  of  equity  would  interfere  to  relieve 
the  charterer  from  a  subsequent  demand 
by  the  master.  A  purchaser  of  goods,  by 
the  transfer  to  him  of  a  bill  of  lading 
which  contains  a  contract  for  delivery  of 
the  goods  to  the  consignees  or  their  as- 
signs on  payment  of  freight,  is  liable  for 
the  freight  But  the  mere  receipt  of  the 
goods  alone  will  not  bind  the  receiver  to 
pay  the  freight,  especially  if  there  be  an 
express  agreement  under  seal  for  the  pay- 
ment of  freight  between  the  charterer  and 
the  master  or  owners.  The  Court  of  Ad- 
miralty, where  a  question  of  freight  arises 
before  it  in  the  case  of  captured  vessels^ 
will  make  an  equitable  arrangement  be- 
tween the  owners  and  merchant  Where 
two  nations  are  at  war,  and  goods  belong- 
ing to  a  subject  of  one  of  them,  on  board 
a  neutral  ship,  are  captured  by  the  enemy, 
the  goods  become  lawful  pnze,  and  the 
captors,  so  representing  the  original  own- 
ers, are  bound  to  pay  the  full  freight  for 
them.  The  full  freight  is  due,  since  it  is 
by  reason  of  the  act  of  the  captors  th^t 
the  goods  have  not  reached  their  destina- 
tion. On  the  other  hand,  if  the  goods  of 
a  neutral  are  captured  on  board  a  hostile 
ship,  and  the  captors  convey  the  goods  to 
their  destination,  they  are  entitled  to 
freight  But  no  freight  is  payable  where 
the  goods  on  board  a  neutral  ship  consist 
of  warlike  stores,  or  where  the  neutral 
ship  was  engaged  in  a  traffic  not  open  to 
the  neutral  nation  in  time  of  peace. 
Freight  is  not  recoverable  where  the  voy- 
age from  any  cause  is  illesal.  If  the 
goods  which  have  been  laden  are  duly 
delivered,  the  owners  will  not  be  deprived 
of  their  right  to  freight  simply  because 
the  goods  have  been  £imaged  during  the 
voyage ;  but  if  this  damage  proceeds  from 
any  improper  act  or  omissiQu  by  the  mas- 
ter or  owners,  they  will  be  liable  to  make 
recomi)ense  to  the  merchant  The  mer- 
chant in  this  country  seems  to  have  no 
right  to  abandon  the  goods  in  lieu  of  pay- 
ing freight  if,  although  the  ship  did  not 
arrive,  uiev  have  been  conveyed  by  other 
means  to  the  place  of  destinatioh,  and  if 
no  charge  save  that  of  freight  is  claimed 
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the  53  Geo.  III.  c.  159  supplied  some  de- 
ficiencies in  the  former  statute,  limiting 
the  responsibiii^  still  further  than  the 
first  statute  had  done.    The  last  statute 
applies  only  to  registered  ships,  and  as  to 
them  may  be  considered  as  containing 
almost  all  the  law  upon  the  subject    By 
this  act  the  responsibility  is  limited  to 
the  value  of  the  ship  and  freieht    It 
contains  also  provisions  for  the  distribu- 
tion, by  means  of  an  application  to  a 
.  Court  of  Equity,  of  the  recompense  due  to 
(^e  several  parties  entitled,  where  more 
than  one  claim,  and  directions  as  to  the 
mode  of  calculating  the  value  of  the  ^ship 
and  freight   It  does  not  extend  to  vessels 
employ^   solely  in  inland  navigation, 
and  none  of  the  acts  apply  to  lighters  or 
pabbets.    In  cases  where  ships  recdve 
injury  from  collision  with  each  other,  the 
maritime  law,  which  is  acted  on  in  the 
Ck>urt  of  Admiralty,  differs  in  one  respect 
firom  the  law  of  England.    Where  the 
collision  has  occurred  without  any  fault 
on  either  side,  as,  for  instance,  m>m  a 
tempest  each  partjr  must  bear  the  injury 
which  he  has  sustained.    Where  it  hap- 
pens wholly  from  the  fault  of  one  ship 
only,  her  owners  are  liable,  as  far  as  the 
value  of  the  ship  and  freight  to  which, 
by  63  Geo.  III.  c.  159,  their  liability  is 
limited,  for  the  amount  of  injury  caused 
by  their  own  conduct.   Thus  far  the  laws, 
are  in  accordance  with  each  other.    If 
the  collision  has  been  caused  by  the  faults 
of  both  ships,  then,  according  to  the  law 
of  England,  each  party  must  sustain  his 
own  loss.    But  by  the  maritime  law  the 
loss  occasioned  is  after  computation  di- 
vided equally,  and  the  owners  of  each 
ship  sustain  half. 

By  1  &  2  Geo.  IV.  c  75,  s.  52,  where 
damage  has  been  done  by  a  forei^  ship, 
a  judge  has  power  to  order  the  ship  to  be 
arrested,  until  the  master,  owner,  or  con- 
signee undertake  to  become  defendant  in 
any  action  for  the  damage,  and  give  se- 
curity for  the  damages  and  costs  sought 
to  be  recovered. 

The  merchant  must  use  the  ship  only 
for  lawful  purposes,  and  not  do  anything 
for  which  it  may  be  forfeited  or  detained, 
or  the  owners  made  liable  for  penalties. 
In  case  of  any  violation  of  the  agreement, 
by  employment  of  the  ship  for  purposes 


other  than  those  contemplated,  or  failure 
to  perform  the  terms  as  to  lading,  &c^ 
the  amount  of  compensation,  in  case  of 
dispute,  is  determined,  as  the  circum- 
stances of  the  case  may  require,  hy  a  jury. 
The  words  primaee  and  average,  which 
appear  in  the  bill  of  lading,  mean,  the 
first,  a  small  sum  paid  to  the  master;  the 
second,  as  there  used,  certain  charges, 
var}'ing  according  to  the  usage  of  dif- 
ferent places,  for  towing,  beaconage,  &e. 
When  an  agreement  for  conveyance  is 
expressed  in  the  general  form,  or  wfam 
there  is  no  actual  agreement  but  only  one 
implied  by  law  from  the  circumstances  of 
the  case,  Uiere  results  fh>m  it  a  duty  npoa 
the  master  and  owners,  firstly,  to  deliver 
the  goods  at  the  place  of  destination,  whe- 
ther the  ship  is  hired  by  the  voyagje  or  by 
the  month.    It  is  only  by  the  entire  per- 
formance of  this  duty  that  they  can  entitle 
themselves  to  the  payment  of   freight 
The  parties  may,  however,  so  express  the 
contract  that  the  payment  of  all  or  part  of 
the  fV^ight  may  be  made  before  or  during 
the  course  of  the  voyage.    Although  per- 
haps in  such  case  the  word  freight  is  used  io 
a  sense  which  does  not  properly  belong  to 
it ;  strictly  speaking  it  means  only  mooer 
accruing  fbr  the  conveyance  of  goods  in 
consequence  of  their  delivery  at  the  plaee 
of  their  destination.   Where  a  proviaoo  is 
made  by  the  contract  fbr  payment  of 
freight  at  the  place  of  shipment  the  ques- 
tion has  arisen  whether  the  meaning  of 
the  parties  was  that  the  sum  should  bp 
paid  at  all  events  on  delivery  of  the  goods 
on  board,  whatever  might  afterwards  be- 
fiill  them ;  or  whether  it  was  merely  to 
point  out  the  place  of  payment  in  case 
the  freight  should  become  due  by  reasoo 
of  the  arrival  of  the  goods  at  thie  port  of 
destination.  In  all  such  cases  die  intention 
of  the  parties  must  be  interpreted  by  the 
jury  ftom  the  words  and  circumstances  of 
the  contract  t^d  the  usages  of  the  place 
where  it  was  made.    The  same  observa- 
tion will  apply  to  cases  where  money  fass 
been  advanced  by  the  merchant  and  it  is 
disputed  whether  the  money  is  to  be  coo- 
sidered  as  a  loan  or  part  payment  of  the 
freight    The  owners  will  not  lose  their 
right  to  freight  by  a  mere  interraptkm  or 
suspension  of  the  voyage  not  caused  bv 
their  own  fault,  as  by  capture  and  lee^ 
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tare,  if  the  goods  be  ultimately  dellYered 
at  the  place  of  destination.  Where  the 
contract  of  conveyance  is  by  charter- 
party,  under  which  the  merchant  has 
agreed  to  pay  a  certain  sum  for  the  whole 
or  the  principal  piirt  of  a  ship,  that  sum 
will  be  payable  even  although  he  has  not 
supplied  enough  for  a  full  lading.  If  he 
has  undertaken  to  furnish  a  full  cargo, 
and  to  pay  a  certain  sum  per  ton  or  per 
bale,  he  will*  in  like  manner  under  similar 
circumstances  be  bound  to  pay  for  as  many 
tons  or  bales  as  the  ship,  or  part  hired, 
was  capable  of  containing,  even  although 
he  has  not  been  able  to  put  on  board  any 
lading  at  all;  provided  the  ship  has 
thereby  been  forced  to  come  home  without 
cargo,  and  this  has  not  been  caused  by 
the  fault  of  the  master  or  owner.  In  case 
of  an  action  against  him  for  such  a  failure 
of  his  agreement,  the  jury  will  ascertain 
what,  under  all  the  circumstances,  is  a 
proper  compensation  to  the  owners,  al- 
lowmg  for  the  profit  of  the  conveyance  of 
any  other  goods  which  may  have  been 
laden  by  ouer  parties.  I^'  under  a  con- 
tract to  furnish  a  full  cargo,  the  freight 
to  be  paid  for  per  ton,  &c..  the  merchant 
is  ready  to  furnish  a  full  cargo,  and  he  is 
prevented  from  doing  so  by  the  master, 
the  merchant  is  still  liable  to  pay  for  the 
cargo  conveyed,  and  his  remedy  for  the 
injury  which  he  has  suffered  by  such  pre- 
vention is  by  an  action  on  the  agreement 
against  the  master  or  owners.  Where, 
from  the  terms  of  the  agreement,  the 
master  has  a  right  to  refuse  the  deliveiy 
of  the  goods  until  the  freight  is  paid,  he 
is  not  bound  to  do  so ;  and  if  he  chooses 
to  deliver  the  goods  to  the  consignee  or 
holder  of  the  bill  of  lading,  &c,  and  can- 
not afterwards  get  the  freight  from  them, 
the  merchant  who  chartered  the  ship  is 
not  released  from  his  liability  to  pay  the 
freight  If,  however,  under  such  circum- 
stances the  master  does  not  insist  upon 
payment  of  the  freight  in  cash,  but  takes 
a  bill  of  exchange,  in  payment,  the  mer- 
chant-charterer is  thereby  discharged,  and 
the  owners  will  have  no  claim  upon  him 
in  case  the  bill  is  not  paid.  But  if  he 
takes  the  bill  simply  because  he  cannot 
get  payment  in  cash,  the  merchant-char- 
terer still  remains  liable.  Payment  of 
freight  by  the  charterer  to  the  owners  at 


their  request  is  an  answer  to  a  demand  by 
the  master,  unless  the  agreement  has  been 
made  under  seal  between  the  charterer 
and  the  master ;  and  even  in  that  case  a 
court  of  equity  would  interfere  to  relieve 
the  charterer  tcom  a  subsequent  demand 
by  the  master.  A  purchaser  of  goods,  by 
the  transfer  to  him  of  a  bill  of  lading 
which  contains  a  contract  for  delivery  of 
the  goods  to  the  consignees  or  their  as- 
signs on  payment  of  freight,  is  liable  for 
the  freight  But  the  mere  receipt  of  the 
goods  alone  will  not  bind  the  receiver  to 
pay  the  freight,  especially  if  there  be  an 
express  agreement  under  seal  for  the  pay- 
ment of  freight  between  the  charterer  and 
the  master  or  owners.  The  Court  of  Ad- 
miralty, where  a  question  of  freight  arises 
before  it  in  the  case  of  captured  vessels* 
will  make  an  equitable  arrangement  be- 
tween the  owners  and  merchant  Where 
two  nations  are  at  war,  and  goods  belong- 
ing to  a  subject  of  one  of  them,  on  board 
a  neutral  ship,  are  captured  by  the  enemy, 
the  goods  become  lawful  prize,  and  the 
captors,  so  representing  the  original  own- 
ers, are  bound  to  pay  the  full  freight  for 
them.  The  full  freight  is  due,  since  it  is 
by  reason  of  the  act  of  the  captors  that 
the  goods  have  not  reached  their  destina- 
tion. On  the  other  hand,  if  the  goods  of 
a  neutral  are  captured  on  board  a  hostile 
ship,  and  the  captors  convey  the  goods  to 
their  destination,  they  are  entitled  to 
freight  But  no  freight  is  payable  where 
the  goods  on  board  a  neutral  ship  consist 
of  warlike  stores,  or  where  the  neutral 
ship  was  engaged  in  a  traffic  not  open  to 
the  ^  neutral  nation  in  time  of  peace. 
Freight  is  not  recoverable  where  the  voy- 
age from  any  cause  is  illegal.  If  the 
goods  which  have  been  laden  are  duly 
delivered,  the  owners  will  not  be  deprived 
of  their  right  to  freight  simply  because 
the  goods  have  been  damaged  during  the 
voyage ;  but  if  this  damage  proceeds  from 
any  improper  act  or  omission  by  the  mas- 
ter or  owners,  they  will  be  liable  to  make 
recomi>ense  to  the  merchant  The  mer- 
chant in  this  country  seems  to  have  no 
right  to  abandon  the  goods  in  Hen  of  pay- 
ing freight,  if,  although  the  ship  did  not 
arrive,  they  have  been  conveyed  by  other 
means  to  the  place  of  destinatiob,  and  if 
no  charge  save  that  of  freight  is  claimed 
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upon  them.  But  if  the  ship  has  been 
vrecked,  and  the  soods  are  saved,  and 
afterwards  oonveyea  to  the  place  of  their 
destination,  the  merchant  may  abandon 
them,  and  is  not  bound  to  pay  the  freight 
if  any  expense  of  salvage  has  been  m- 
curred.  If,  in  the  case  of  a  general  ship, 
or  where,  Uiougb  a  ship  is  chartered,  the 
hire  for  her  is  to  be  paid  at  so  much  per 
ton,  &c.,  the  merchant  is  bound  to  pay 
the  freight  of  such  goods  as  may  be  de- 
livered, even  though  they  form  a  part 
only  of  the  whole  cargo.  Where,  the 
whole  or  principal  part  of  the  ship  is  let 
to  die  charterer  without  reference  to  the 
quantity  of  goods  to  be  laden,  and  a  part 
of  the  goods  are  afterwards  lost  by  perils 
of  the  sea,  it  seems  to  have  been  held 
that  no  freight  will  be  due  for  the  re- 
mainder. 

There  is  some  doubt,  however,  whether 
this  authority  woild  be  followed  unless 
such  a  conclusion  arose  from  the  con- 
struction of  the  agreement  between  the 
parties.  If  the  ship,  without  any  fault 
in  the  master  or  owners,  becomes  unable 
to  complete  her  voyage,  and  the  mer- 
chant receives  the  goods  at  some  other 
place  than  the  place  of  destination,  he  is 
bound,  according  to  the  maritime  law,  to 
pay  freight  for  tlie  portion  of  the  voyage 
which  has  been  performed.  The  prin- 
ciple which  establishes  the  owner's  right 
under  such  circumstances  to  freight  for  a 
portion  of  the  voyage  has  been  admitted 
in  the  courts  of  common  law  in  this 
country,  but  that  right  *'  must  arise  out 
of  some  new  contract  between  the  master 
and  the  merchant,  either  expressly  made 
or  to  be  inferred  from  their  conduct," 
In  the  latter  case,  there  being  no  direct 
means  of  ascertaining  the  intentions  of 
the  parties,  they  must  be  collected  from 
the  circumstances  of  the  case  considered 
with  reference  to  the  general  principle 
which  obtains  in  the  maritime  law.  In 
doing  this  it  is  obvious  that  the  degree 
of  benefit  derived  to  the  merchant  must 
be  taken  into  calculation,  as  well  as  the 
amount  of  time,  labour,  and  expense  be- 
stowed by  the  owner;  and,  tiierefore, 
when  it  is  said  that  freight  is  to  be  paid 
according  to  the  portion  of  the  voyage 
performed,  it  must  not  be  understood 
that  time  and  space  are  the  only  measures 


for  ascertaining  the  portion  of  the  freight 
payable. 

If  the  master  unnecessarily  sell  the 
goods,  and  so  prevent  both  himself  from 
earning  the  whole  freight,  and  the  mer- 
chant from  accepting  the  ^oods,  the  mer- 
chant is  entitled  to  £e  entire  produce  of 
his  goods  without  any  allowance  for 
freight.  Where  a  portion  of  the  voyage 
only  has  been  performed,  the  merchant 
cannot  be  inferred  to  have  contracted  to 
pay  freight  for  that  portion  unless  he  has 
accepted  the  ^oods  at  the  place  short  of 
their  destination.  The  principles  n^on 
which  the  Court  of  Admiralty,  which 
possesses  an  authority  over  the  ship  and 
cargo,  proceeds,  differ  from  those  of 
Courts  of  common  law.  That  court  ex- 
ercises an  equitable  jurisdiction;  and 
where  no  contract  has  either  been  made, 
or  can  be  implied,  applicable  to  the  ex- 
isting circumstances,  **  considers  itself 
bound  to  provide,  as  well  as  it  can,  for 
that  relation  of  interests  which  has  un- 
expectedly taken  place,  under  a  state  of 
facts  out  of  the  contemplation  of  the 
contracting  parties/'  (Lord  Stowell,  in 
the  case  of  the  Friends  r.  Creighton, 
1  Edwd.,  Ad,  Hep.,  24fi.)  If  the  ship 
has  actually  never  commenced  the  voy- 
age, the  owners  are  not  eutided  to  any 
payment  whatever,  although  they  may 
have  incurred  great  expenses  in  lading 
her,  and  though  her  failure  to  commence 
the  voya^  is  not  attributable  to  any  neg- 
lect or  misconduct  of  theirs.  Where  the 
contract  of  hiring  is  for  a  voyage  out  and 
home,  at  so  much  to  be  paid  monthly, 
&c.,  during  the  time  the  ship  is  em- 
ployed, if  by  the  terms  of  the  contract 
the  whole  forms  one  entire  voyage,  no 
freight  is  due,  unless  the  ship  returns 
home,  even  though  she  may  have  de- 
livered her  cargo  at  the  outport  But  if 
the  voyages  out  and  home  are  distinct 
freight  will  be  earned  on  the  delivery  of 
the  cargo  at  the  outport 

Salvage  is  that  reasonable  compensa- 
tion which  persons  are  entitled  to  receive 
who  save  a  ship  or  her  cargo  from  loss 
by  peril  of  the  sea,  which  may  be  called 
civil  salvage,  or  recover  them  after  cap- 
ture, which  may  be  called  hostile  salvage. 
There  is  no  fixed  amount  of  salvage  ap- 
plicable to  all  cases.    What  is  reasoiiikble 
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can  only  be  determined  by  a  reference  to 
the  circomstances.  Sir  J.  Nichol  (3 
Hag.  Ad.,  Rep.  117)  defines  the  in- 
grraients  in  estimating  a  civil  salvage 
service  to  be,  **  Ist,  enterprise  in  the 
salvors  in  going  out  in  tempestnons 
vreather  to  assist  a  vessel  in  distress,  risk- 
ing their  own  lives  to  save  their  fellow- 
creatures,  and  to  rescue  the  property  of 
their  fellow-subjects ;  2nd,  the  degree  of 
danger  and  distress  from  which  the  i>ro- 
perty  is  rescued,  whether  it  was  in  im- 
minent peril,  and  almost  certainly  lost  if 
not  at  tne  time  rescued  and  preserved ; 
3rd,  the  degree  of  labour  and  skill  which 
the  salvors  incur  and  display,  and  the 
time  occupied;  lastly,  the  value." 

Unless  in  cases  where  the  services 
have  been  trifling,  the  salvage  is  generally 
not  less  than  a  third,  and  not  more  than 
one-half  of  the  property  saved.  If  the 
parties  cannot  agree  as  to  the  amount, 
the  salvors  may  retain  the  property  until 
compensation  is  made;  or  they  may 
bring  an  action,  or  commence  a  suit  in 
the  Admiralty  Court,  against  the  pro- 
prietors for  me  amount.  In  case  the 
property  is  retained,  the  proprietors  may, 
npon  tender  of  what  they  think  sufficient, 
demand  it,  and,  if  it  is  refused,  bring  an 
action  to  recover  it,  in  which  action  the 
jary|will  determine  as  to  the  amount  due. 
The  (costs  of  the  action  will  be  paid  by 
the  salvor  or  the  proprietors,  according 
as  the  amount  tendered  is  or  is  not  de- 
termined to  be  sufficient.  The  Court  of 
Admiralty  has  jurisdiction  in  those  cases 
only  where  the  salvage  has  been  effected 
at  sea,  or  within  high  and  low  water 
mark.  A  passenger  is  not  entitled  to 
salvage  for  his  assistance  during  the  time 
he  is  unable  to  quit  the  ship.  But  if 
he  remain  voluntarily  on  hoard,  he  may 
recover  salvage  for  the  assistance  which 
he  has  giveA.  Though  a  king's  ship  is 
bound  to  assist  a  merchant- ship  in  dis- 
tress, it  still  has  a  claim  for  recompense. 
If  freight  is  in  progress  of  being  earned, 
and  afterwards  does  become  due.  salvage 
is  payable  in  respect .  of  freight  also. 
When  proceedings  for  salvage  have  been 
commenced  in  the  Admiralty  Court,  the 
defendants  may  tender  by  act  of  the 
court  any  sum  which  they  consider  suf- 
flci^t,  aiid  the  court  will  then  enter  upon 


an  inquiry,  and  determine  as  they  think 
fit  If  the  sum  tendered  has  been  'suf- 
ficient, the  court  may  hold  the  salvors 
liable  to  the  expenses  of  the  proceeding. 
Several  statutes  have  been  passed  pro- 
viding for  what  is  to  be  done  in  case  of 
ships  in  distress,  and  for  the  purpose  of  re- 
lating and  facilitating  the  adjustment  of 
demands  of  salvage.  The  12  Anne,  c  18, 
s.  2,  applies  to  cases  where  the  asnstance 
has  been  rendered  by  the  persons  men- 
tioned in  that  act  The  26  Geo.  II.  c  19, 
provides  for  the  case  of  persons  volun- 
tarily rendering  assistance.  The  48  Geo. 
III.  c  130,  and  1  &  2  Geo.  IV.  c.  76,  are 
applicable  to  cases  where  assistance  is 
given  at  the  request  of  persons  belonging 
to  the  ship.  The  statutes  .'^3  Geo.  III. 
c.  87,  and  1  &  2  Geo.  IV.  c.  7.5,  contain 
some  enactments  relative  to  the  same 
subject  None  of  these  acts  apply  to  the 
Cinque-Ports.  Upon  application  by  the 
piincipal  officer  of  a  ship  which  is 
stranded  or  in  danger  of  being  so,  the 
sheriffs,  magistrates,  and  officers  of  the 
customs  and  other  persons  mentioned  in 
the  acts  are  bound  to  order  the  constables 
to  call  together  persons  and  ^  to  her 
assistance ;  and  if  any  other  ship  is  near, 
the  officers  of  the  customs  or  constables 
are  required  to  demand  assistance  by  men 
and  bc«:s  from  her  chief  officer,  who  is 
liable  to  forfeit  100/.  to  the  chief  officer 
of  the  ship  in  distress  if  he  does  not  give 
assistance.  All  the  persons  employed 
are  to  be  subject  to  the  command  of  the 
master  or  other  officers  or  owners  of  the 
ship  which  is  in  distress ;  and  in  case  of 
their  absence,  the  acts  name  a  number  of 
persons,  beginning  with  the  officer  of 
customs,  whom,  in  order  according  as 
they  happen  to  be  present,  all  persons  are 
to  obey.  ITie  power  of  the  county  (jposse 
comitatus)  may,  if  needful,  be  summoned 
by  the  sheriff,  or  in  his  absence  by 
any  magistrate,  to  enforce  the  execu- 
tion of  the  statutes ;  and  the  person  in 
command  is  authorised  to  use  force, 
if  necessary,  to  repel  persons  who  im- 
properly obtrude  themselves.  An  ac- 
count of  the  names  of  the  ship,  master, 
and  owners,  &c.,  of  the  cargo,  &a,  and 
of  the  circumstances  of  the  distress,  is  to 
be  taken  by  the  officer  of  the  customs  on 
oath  of  the  parties  cognizant  of  ihe  cir- 
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comstaDces  before  a  magistrate.  This 
account  is  to  be  forwarded  to  the  secretary 
of  the  Admiralty,  and  by  him  published 
in  the  next  Loudon  Gazette.  The  per- 
sons who  assist  are  to  be  paid  by  the 
master,  seamen,  or  owners,  a  reasonable 
reward  within  thirty  days ;  and  if  this 
is  not  paid,  the  ship  or  goods  remain  as  a 
security  in  the  bauds  of  the  officer  of  the 
customs.  In  case  of  disagreement  as  to 
amount,  the  nearest  magistrate  is  to  call 
a  meeting  of  magistrates  and  some  other 
officers  named,  who,  or  any  five  of  them, 
are  empowered  to  examine  witnesses  on 
oath,  and  to  determine  the  amount  of 
salvage.  Provision  is  made  for  cases 
where  no  owner  of  the  property  appears. 
Perishable  goods  may  be  sold.  I^o  lord 
of  a  manor  claiming  a  title  to  wreck  can 
appropriate  it  until  an  account  in  writing 
of  the  property,  and  of  the  place  where 
It  was  found,  and  it  has  been  since  de- 
posited, has  been  sent  to  the  vice-admiral 
or  his  agent,  or,  if  none  such  reside  with- 
in 60  miles,  then  to  the  Trinity-house, 
and  a  year  and  a  day  has  elapsed  after 
the  delivery  of  the  account  It  is  the 
duty  of  the  vice-admiral  or  his  agent  to 
forward  it  to  the  secretary  of  the  Triuity- 
honse,  who  is  bound  to  place  it  in  some 
conspicuous  situation.  A  variety  of 
similar  provisions  are  enacted  relative  to 
goods,  parts  .of  ships'  furniture,  &c., 
which  are  found  or  recovered,  whether 
they  may  have  belonged  to  ships  in  dis- 
tress or  not  The  statutes  which  reUte 
to  the  Cinque-Ports  are  49  Geo.  III.  c 
122,  s.  14;  1  and  2  Geo.  IV.  c.  75,  s.  13; 
and  1  and  2  Geo.  IV.  c  76. 

In  case  of  capture  by  the  antient  mari- 
time law  the  ship  and  goods  became  the 
absolute  property  of  the  captor.  The  old 
practice  m  this  country  was,  when  ships 
were  in  pay  of  the  king,  to  divide  in  cer- 
tain proportions,  which  varied  at  dif- 
ferent times,  the  value  of  the  capture  be- 
tween the  king,  the  owners,  and  the 
captors.  Where  tiie  capture  was  made 
by  ships  not  in  the  king's  pay,  he  received 
no  share,  but  a  small  proportion  was  paid 
to  the  admiral.  In  the  reign  of  George 
II.  provision  was  for  the  first  time  made 
by  various  statutes  for  the  restoration  of 
the  recaptured  ship  and  cargo  to  the 
owners,  and  the  rates  of  salvage  were 


fixed,  varying  according  to  the  length  of 
time  that  had  elapsed  since  the  capture. 
In  the  reign  of  George  III.  these  rates 
were  done  away  with,  and  by  various 
acts  the  rate  of  salvage  was  fixed  at  ooe- 
ei^hth  of  the  value  in  the  case  of  king's 
ships,  and  one-sixth  for  private  ships; 
where  the  re-capture  was  efiected  by  the 
joint  operation  of  king's  and  private  ships, 
the  Court  of  Admiralty  were  to  order 
such  salvage  as  was  reasonable.     Coovoy- 
lug  ships  are  entitled  to  salvage  for  the 
recspture  of  ships  which   accompanied 
them.     A  ship,   which  has  once   ben 
used  as  a  ship  of  war,  is  not  subject  to  be 
restored   if   afterwards   recaptured.    If 
a  ship  is  deserted  by  the  enemy  aAer 
capture  and  subsequently  taken  possessaoa 
of,  this  is  not  a  recapture,  but  Uioee  who 
take  possession  are  entitled  to  recompcaM 
as  in  an  ordinary  case  of  salvage.    If 
after  the  recapture  the  ship  is  again  taken 
and  condemned,  the  rifht  of  salvage  is 
extin^ished.    Where  the  ship  of  a  powtr 
in  alliance  with  Great  Britain  is  taken  b} 
the  common  enem^  'and  afterwards  re- 
captured by  a  BriUsh  ship,  the  rule  for 
restitution  on  payment  of  salvage  is  Hbt 
same  as  in  the  case  of  the  capture  of  & 
British  ship ;  provided  the  allied  powt^r 
chooses,  to  adopt  ,that  rule  in  reciprocal 
cases.    If  it  does  not,  the  same  rule  which 
is  acted  upon  in  the  courts  of  the  aili<^ 
power  is  adopted  iu  the  British  courts. 
If  the  ship  of  a  neutral  nation  be  takea 
as  prize  by  an  enemy  of  Great  Britaio 
and  be  retaken  by  British  subjects,  it  i* 
restored  to  the  owners  without  salva^. 
miless  there  is  reason  to  suppose  that  under 
the  circumstances  the  ship  would  have 
been  condemned  in  the  courts  of  the  cap- 
turing nation.    Where  it  appears  that 
such  would  have  been  the  case,  the  Bri- 
tish subjects   are   entitled    to    salvage. 
Ships  and  merchandise  taken  from  piratr$ 
are  subject  by  6  Geo.  IV.  c.  49,  to  a  pav 
ment  of  one-eighth  of  the  value. 

4.  As  to  the  Emploiffueni  and  Wact*^ 
Sfc,  of  Merchcuit  iSeamen. — llie  5  k  K 
Wm.  IV.  c.  19  repealed  all  former  acfc^ 
which  regulated  |the  hiring  of  seamen ; 
and  the  5  &  6  Wm.  IV.  c  19  has  been 
repealed,  with  the  exceptions  above  storinl 
(p.  696).  by  the  7  &  8  Vict  c.  1 12,  which 
contains  the  present  Uiw  relating  to  mtrr- 
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chant-seamen  and  for  keeping  a  Register 
of  them.  This  act  contains  sixty-four 
sections.  This  act  regulates  (s.  2,  &c.) 
the  agreement  of  hiring  with  seamen ;  (s. 
6,  &c.)  the  punishment  of  seamen  for 
refusing  to  join  the  ship,  or  absenting 
themselves  from  it ;  (s.  9;  forfeiture  for 
desertion;  (s.  11)  the  periods  within 
which  wages  must  be  paid;  (s.  15)  sum- 
mary mooe  of  recovering  wages  not  ex- 
ceeding twenty  pounds;  (s.  17)  provides 
for  seamen  being  sent  home  when  the 
ship  is  sold  in  a  foreign  port;  (s.  18)  re- 
gulates the  supply  of  medicines,  lime  or 
lemon  juice,  and  other  things  necessary 
for  the  health  of  the  crew,  and  declares 
in  what  cases  there  shall  be  a  physician, 
surgeon,  or  apothecary  on  board ;  (s.  19, 
&c.)  provides  for  a  general  register  and  re- 
cord office  of  seamen ;  (s.  SH  provides  for 
the  disposal  of  the  effects  of  seamen  who 
die  abroad  elsewhere  than  on  board  a  Bri- 
tish ship,  and  leaving  money  or  effects  not 
on  board  such  ship ;  (s.  32,  &c.)  provide 
for  apprenticing  parish  boys  to  the  sea- 
service  ;  (6.  46)  provides  against  masters 
of  ships  discharging  seamen  at  any  of  her 
Majesty's  colonies  or  plantations,  or  at 
any  other  place  abroaa,  except  as  herein 
provided;  (s.  50)  provides  for  seamen 
being  at  liberty  to  leave  any  ship  and 
enter  the  naval  service  of  her  Majesty ; 
(s.  58)  provides  for  offences  against  the 
property  or  person  of  any  subject  of  her 
majesty,  or  of  any  foreigner,  committed 
at  any  port  or  place,  either  ashore  or 
afloat,  ojit  of  the  dominions  of  her  tdbt 
jestv,  by  the  master  and  crew;  (s.  61) 
declares  in  what  cases  this  act  shall  not 

The  seaman  may  recover  his  wages  by 
suit  cither  in  the  common  law  courts  or 
in  the  Admiralty  courts.  If  in  the 
former,  his  only  remedy  is  agunst  his 
debtor  personally;  if  in  the  latter,  he 
may  proceed  also  against  the  ship  itself. 
The  Admiralty  have  only  authority  to 
**  meddle  "  with  "  a  thing  done  upon  the 
sea."  (13  Ric.  XI.  St.  2,  c.  5;  15  Ric. 
II.  c  3.)  Upon  the  strict  construction 
of  the  words  of  the  latter  of  these  statutes, 
neither  the  master  nor  the  seamen  would 
be  entitled  to  avail  themselves  of  the  pro- 
cess of  the  Admiralty  Court,  the  claims 
of  both  being  founded,  as  they  usually 

VOL.  II. 


are,  upon  a  contract  made  on  shore,  or  in 
a  port  within  a  country.  The  remedy  of 
the  master  against  the  owners  is  confined 
to  an  action  against  them  personally  in 
the  ordinary  law  courts ;  but  seamen  may 
briuK  a  suit;  in  which  they  all  may  join, 
in  the  Admiralty  court;  and  they  can 
either  arrest  the  ship,  or  proceed  person- 
ally against  the  owners  or  the  master. 
Foreign  seamen  may  also  proceed  in  that 
court  for  wages  due  under  the  general 
maritime  law,  but  not  for  those  the 
claim  to  which  is  founded  on  the  law  of 
some  partictUar  country.  In  the  case  of 
British  seamen,  if  the  contract  be  made 
b^  deed  containing  terms  and  conditions 
different  from  those  resulting  in  contem- 
plation of  law  flrom  an  ordinary  service, 
the  Court  of  Admiralty,  which  is  con- 
sidered as  unfit  to  construe  such  instru- 
ments, ceases  to  have  jurisdiction.  But 
in  order  to  deprive  the  Court  of  Admi- 
ralty of  its  jurisdiction,  the  defendants 
ought  to  show  that  the  special  contract  is 
in  existence.  If  the  court  does  not  allow 
the  plea,  and  cease  to  entertain  the  case, 
the  tk>urt  of  Queen's  Bench  will  grant  a 
prohibition.  Where  the  ship  itself  is 
proceeded  against,  the  claims  of  the  sea- 
men for  wages  take  precedence  of  all 
others.  Proceedings  in  this  coui-t  are 
subject  to  the  same  limitation  of  six  years 
which  applies  to  other  like  actions.  When 
the  action  is  brought  in  an  ordinary  court 
of  law,  it  is  conducted  according  to  the 
rules  of  those  courts ;  but  the  master  or 
owners  of  the  ship  are  in  all  cases  of  pro- 
ceedings for  wages  bound  to  produce  the 
contract  on  which  the  claim  is  founded. 
(Abbott  On  Shipping.) 

Marine  Insurance, — The  law  of  Marine 
Insurance  constitutes  an  important  part 
of  the  general  law  of  shipping. 

A  maritime  insurance  is  a  contract  by 
which  one  party,  who  is  called  the  in- 
surer, in  conaderation  of  a  premium 
agreed  upon,  undertakes  to  make  good  to 
another,  who  is  called  the  insured  or 
assured,  the  loss  or  damage  which  may 
befal  his  ship  or  goods  on  their  passage 
from  one  place  to  another.  The  instru- 
ment containmg  snch  a  contract  is  called, 
in  common  with  instruments  for  fire  or 
life  insurance,  a  policy.  It  is  usually  not 
under  seal,  unless  tne  insurers  are  an 
2x 
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inoorporated  oompany.  Formerly  the 
Royal  Exchange  Assurance  Company 
and  the  London  Assaranoe  Company 
were  the  only  companies  for  insoring 
ships,  the  legishitare  haying  given  them 
a  monopoly  as  agunst  all  except  indivi- 
dual insurera.  This  monopoly  has  been 
abolished  by  5  Geo.  IV.  c  1 14.  A  great 
proportion  of  the  business  connected  with 
the  shipping  insurance  of  this  country 
is  transiusted  at  Lloyd's  underwriters' 
establishment  in  the  Boyal  Exchange, 
London.  Insurers  are  commonly  called 
underwriters,  fh)m  the  circumstance  of 
their  writing  at  the  foot  of  the  policy 
their  names  and  the  portion  they  are 
severally  willmg  to  take  of  the  amount 
for  which  the  merchant  desires  to  insure. 

The  form  of  policy  usually  adopted  is 
of  antient  origin,  and  rather  obscure  in 
its  phraseology,  but  most  of  its  terms 
have  acquire  a  certain  meaning  from 
judicial  interpretation,  and  it  is  there- 
fore found  convenient  to  retun  them. 

The  ordinary  form  is  found  in  treatises 
on  the  Law  of  Shipping. 

The  conditions  of  the  policy  may  be 
varied  according  to  the  particular  agree- 
ment between  the  parties. 

The  words  in  the  policy,  **  the  said  ship 
and  goods  and  merchandises  shall  be 
valtiea  at"  make  this  a  **  valued  policy :" 
that  is,  a  policy  which  enables  the  mer- 
chant, in  case  of  loss,  to  recover  the  stipu- 
lated amount  without  proof  of  the  value 
of  the  things  insured*  A  policy  without 
words  expressive  of  an  agreement  be- 
tween the  parties  as  to  value,  is  called  an 
open  policy,  and  leaves  the  question  of 
Talue  open. 

The  subjects  of  marine  insurance  are, 
generally  speaking,  whatever  is  put  in 
risk,  as  the  ship,  tackle,  provisions,  &c., 
cargo,  freights,  profits,  and  money  lent 
at  tottomry  or  respondentia.  As  for  the 
purpose  ofstimulating  the  seaman  to  ex- 
ert nimself  to  the  utmost  for  the  safety  of 
the  ship,  a  rale  has  been  established,  that 
he  is  entitied  to  no  wages  unless  the 
adventure  be  completed  and  the  ship 
earn  freight,  so  an  insurance  which  would 
nullify  that  rule  is  declared  illegal.  A 
seaman  therefore  cannot  insure  his  wages. 

The  subject  matter  of  the  insurance, 
whether    the   ship  only,  or  goods,  or 


freight,  must  be  accurately  described, 
and  so  must  the  voyage,  and  the  times 
and  places  at  which  the  risk  is  to  begin 
and  end. 

The  yrords"  lost  or  not  logt^''  in  the  po- 
licy, have  the  effect  of  rendering  the  un- 
derwriter liable,  thou^  the  shi^  be  kxt 
before  the  insurance  is  entered  into,  pro- 
vided the  loss  were  not  then  known  So 
the  assured. 

^  Perils  <fthe  sea  signify  losses  ooca- 
rioned  by  winds  and  waves,  rocks,  sands, 
&C.  If  the  ship  is  run  down,  this  is 
considered  a  peril  of  the  sea.  JetHstm. 
signifies  the  voluntary  throwing  atgoo^ 
or  of  any  part  of  the  ship  overboard  far 
any^  justifiable  reason,  as  either  to  prevest 
their  falling  into  the  hands  of  an  enemj. 
or  to  save  the  rest  of  the  caigo  or  the 
ship.  Barratry  denotes  any  sort  of  fraud 
in  the  master  or  seaman  by  which  ^ 
owners  of  the  ship  or  cargo  are  injured. 
Thus  barratry  may  be  committed  by  run- 
ning away  with  the  ship,  by  defeating  or 
delaying  the  voyage  with  a  criminal  in- 
tent, or  by  doing  any  act  to  fiMrftit  the 
insurance. 

The  loss  or  damage  in  every  ease  is 
ascribed  to  the  proximate  cause.  Wlure 
the  ship  is  checked  in  her  rate  of  sailing 
by  sea-damage,  and  in  oonseqnenoe  ii 
overtaken  bv  an  enemy  and  captmed, 
this  is  considered  a  loss  by  eaptare. 

The  memorandum  at  the  foot  of  the 
policy  is  inserted  to  protect  the  under- 
writer from  minute  liability  in  respect  of 
perishable  articles,  as  to  which  it  would 
often  be  difficult  to  say  whether  the  da- 
mage was  occasioned  by  intrinsic  or  ex- 
trinsic causes,  the  indemnity  of  the  mider^ 
writer  extending  to  the  latter  deseriptioD 
of  causes  only.  **  Warranted  free  frtm 
average,  unless  general,"  protects  the  nn- 
derwriter  from  making  good  any  damage, 
short  of  a  total  loss,  to  the  excepted  ar- 
ticle. A  damage  to  any  specific  article 
itself  is  called  a  particular  average.  Ge- 
neral average,  to  which  the  exception  is 
the  memorandum  of  the  policy  does  not 
extend,  takes  place  where  part  of  the  ship, 
as  the  mast,  or  where  part  of  the  cai^ 
has  been  thrown  overboard  for  the  coid- 
mon  benefit,  in  which  case  the  owner  of 
the  property  sacrificed  is  entitled  to  con- 
tribution from  all  others  who  have  pro 
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perty  embarked  in  the  adventure.    This 
coutributton  is  called  general  average. 

The  policy  will  be  vitiated  by  misre- 
presentation or  concealment  on  the  part 
of  the  assured  of  any  &ct  material  to  a 
correct  estimate  of  the  risk ;  and  the  un- 
derwriter will  be  discharged  from  lia- 
bility if  the  ship  do  not  proceed  on  the 
same  voyage  with  that  described,  or  if 
there  be  any  unnecesssry  stoppbg  or  de- 
viation. 

(Park,  On  Marine  Insurance;  IfCnl- 
loch*s  Commercial  Dictionarjfi  art  *  Ma- 
rine Insurance.') 

The  system  of  the  Navi^tion  Act,  as 
it  is  termed,  had  its  foundation  during  the 
Protectorate ;  but  the  Act  so  called  was 
the  12  Chas.  II.  c  18.  This  act  declared 
that  no  produce  of  Asia,  Africa,  or  Ame- 
rica should  be  imported  into  Great  Bri- 
tun  except  in  British  shins,  navigated  by 
a  British  subject,  and  naving  at  least 
three-fourths  of  their  crew  composed  of 
British  seamen.  It  also  laid  higher  du- 
ties on  all  goods  imported  fh>m  Europe 
than  if  Aey  were  imported  in  British 
shii*.  To  thiB  act  many  persons  have 
attributed  the  great  growm  of  British 
shipping.  When  the  American  colonies 
became  independent,  their  ships  lost  the 
advantage  which  they  had  when  the 
States  were  oolomes,  and  their  shipping 
was  thus  placed  on  the  same  footing 
as  other  foreign  ships.  The  conse- 
quence was  that  American  ships  sailing 
to  Great  Britain  came  in  ballast,  while 
British  ships  carried  merchandize  both 
ways.  But  restriction  is  a  game  that  two 
parties  can  play  at,  and  accordingly  the 
United  States  placed  British  shipping 
under  the  same  disadvantages  in  toeir 
ports  that  American  shipping  was  under 
m  British  ports.  The  conseauenoe  of 
this  was  that  British  ships  sailed  to  Ame- 
rica in  ballast  when  they  went  to  the 
United  States  to  get  a  carg^o,  and  Ameri- 
can ships  came  to  Great  Britain  in  ballast 
when  they  wanted  a  British  cargo.  The 
consumer  of  the  foreign  produce  in  both 
countries  accordingly  paid  double  freight 
for  it  This  lasted  Ull  1815,  when  it  was 
agreed  by  treaty  between  Great  Britain 
and  the  United  States  that  the  ships  of  the 
respective  countries  should  be  placed  on 
the  same  footing  in  the  ports  of  Great 


Britain  and  the  United  States,  and  all  the 
discriminating  duties  were  mutually  r^ 
pealed.  In  1822,  Mr.  Walhioe,  president 
of  the  Board  of  Trade,  introduced  four 
bills,  which  made  other  important  alter- 
ations. The  3  Geo.  IV.  c  41  repealed 
certain  statutes  relating  to  for^gn  com- 
merce, which  were  passed  before  the  Na- 
vigation Act  The  3  Geo.  IV.  c  42 
repealed  various  laws  that  had  been 
passed  since  the  Navi^tion  Act,  and  also 
that  part  of  the  Navigation  Act  which 
enacted  that  goods  of  the  erowth,  produce^ 
or  manufacture  of  Asia,  Africa,  and  Ame- 
rica should  only  be  imported  in  British 
ships,  and  that  no  goods  of  foreign 
growth,  production,  or  manufkcture 
should  be  brought  into  Great  Britain 
fhnn  Ekoope  in  anpr  foreign  ship,  except 
from  the  place  of  their  production  or 
from  the  ports  from  which  they  were 
usually  brought,  and  in  ships  belonging 
to  the  country  of  production  or  accus- 
tomed shipment  The  3  Gea  IV.  c  43, 
permitted  certain  goods  then  enumerated 
to  be  brought  to  Great  Britain  from  any 
port  in  Europe  in  ships  belonging  to  the 
port  of  shipment  The  3  Gea  I V.  c  44, 
permitted  the  importation,  subject  to  cer- 
tain duties,  into  certain  ports,  of  various 
articles  from  any  foreign  country  in 
America  or  port  in  the  West  Indies, 
either  in  British  vessels  or  in  vessels 
belonging  to  the  country  or  place  of  ship- 
ment, and  such  goods  might  be  again 
imported  to  any  other  colony  or  the 
United  Kingdom.  The  3  Geo.  IV.  c.  45, 
permitted  the  exportation  in  British  ships 
from  any  West  India  colony  to  any 
foreign  port  in  Europe  and  Africa,  of 
any  goods  that  had  been  legally  imported 
into  the  colony,  or  which  were  of  its 

Sowth  or  manu&cture ;  and  it  permitted 
e  exportation  of  certain  articles,  enu- 
merated in  the  act,  in  British  ships  to  any 
such  colony  from  any  foreign  port  in  Eu- 
rope or  Africa. 

In  1823  Prussia  retaliated,  as  the 
United  States  had  done,  which  led  Mr. 
Huskisson  to  propose  the  passing  of  what 
are  called  the  Reciprocity  Acts,  4  Geo. 
IV.  c  77,  and  5  Geo.  IV.  c  1,  which  em- 
powered the  king,  by  order  in  council, 
to  authorise  the  importation  and  exporta- 
tion of  goods  in  foreign  ships,  fh>m  the 
2z2 
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Uoited  Kingdom  or  from  any  other  of 
his  majesty's  dominions,  on  the  same 
terms  as  in  British  ships,  provided  it  shall 
first  be  proved  to  his  majesty  and  the 
privy  council  that  the  foreign  country  in 
'whose  fiivour  such  order  shall  be  made 
shall  have  placed  British  ships  in  its  ports 
on  the  same  footing  aa  its  own  snips. 
Since  that  time  reciprocal  treaties  of  na- 
vigation have  been  made  with  the  follow- 
ing countries :  Prussia,  Denmark,  Hano- 
ver, Oldenburg,  Mecklenburg,  Greece, 
Bremen,  Hamburg,  Lubeck,  States  of  La 
Plata,  Colombia,  Holland,  France,  Swe- 
den and  Norwav,  Mexico,  Brazil,  Aus- 
tria, Russia,  and  Portugal.  That  with 
the  United  States  of  North  America,  as 
already  observed,  dates  from  1815. 

Since  the  passing  of  the  Reciprocity 
Acts  the  ship-owners  have  always  cried 
out  that  those  measures  have  ruined  their 
interest  But  they  cannot  possibly  have 
injured  any  body  else.  On  the  contrary, 
the  consumer  has  had  the  advantage  of 
merchandize  bein^  carried  at  the  cheapest 
rate  that  competition  could  produce.  The 
following  facts,  however,  show  that  since 
the  Reciprocity  Acts  passed  there  has 
been  an  enormous  increase  in  British 
shipping — a  fact  which  proves  that  the 
investment  of  money  in  snips  has  been  at 
least  as  profitable  as  in  other  branches  of 
industry. 

BBITISU  SHXPPINO. 

Period  from  1804  to  1823  under  the  Na- 
vigation Act  and  Restrictive  System. 
Tonnage. 
1804  .     •     .     8,268,570 
1823  •     .     •     2,506,760 


Increase,    . 
or  10  per  cent. 


238,190 


Period  from  1823  to  1844  mider  the  Re- 
ciprocity Acts  and  Free  Trade  System. 

Tonnage. 
1823  .      .     .     2,506,760 
1844  .     •     .     3,637,231 


Increase,    • 
or  45  per  cent 


1,130,471 


It  further  appears  that  the  total  ton- 
nage of  British  and  foreign  ships  entered 
inwards  and  outwards,  exclusive  of  ships 


in  ballast  in  the  years  1832  and  1&45,  is 
as  follows : — 

British. 
Tons. 
1832  .     .     •     3,573,939 
1845  .     .      .     6,617,110 


Increase 

1832  .     • 
1845  .     . 

•     3,043,171 

Foreign. 
Tons. 
.      1,027,380 
2,715,675 

Increase    •     1,688,295 

It  has  been  asserted  that  this  .great  in- 
crease of  British  shipping  is  caused  by 
the  numerous  voya§|es  of  ContiDenod 
passenger-boats,  especially  of  those  in  the 
Channel ;  but  this  cannot  be  so,  because 
those  vessels  dear  in  ballast  and  do 
not  carry  cargoe^  and  are  therefiire  not 
included  in  the  forgoing  statemenL  It 
appears  then  that  all  parties,  both  British 
and  foreign,  have  gained  by  the  Recspro 
ci^  Acts,  so  far  as  the  mere  amoont  of 
shipping  is  concerned;  but  the  Britisk 
ship-owner  has  gained  most  Bat  we 
must  not  forget  the  advantages  which  the 
merchant,  manufacturer,  and  oonsmner 
have  gitined  by  the  cheaper  con'veyaDoe 
of  commodities,  which  is  a  neoessaiy  ood- 
sequence  of  competition  amonff  carriers. 

A  further  examination  of  tnis  import- 
ant subject  in  all  its  details  shows  still 
more  oonclusiveljr  tiie  great  advantagei 
which  British  shipping  and  British  in- 
dustry have  deriv^  from  the  Recipro- 
city Acts.  (Porter,  Progress  c/'fA^  AotfuH, 
sections  iii.  ft  iv.  p.  158 ;  an  excellent  ar- 
ticle in  the  'Economist'  newspaper  of 
March,  1846,  also  reprinted  in  the 
'League'  newspaper,  March  28,  184^.) 

Seamen  in  the  Royal  Navv  and  /a- 
preasment, — It  is  stated  by  filackstooe, 
on  the  authority  of  Foster,  <^that  the 
practice  of  impressing  and  granting 
power  to  the  admiralty  for  that  purpose 
is  of  very  andent  date,  and  haUi  be«n 
uniformly  continued  by  a  series  of  pre^ 
cedents  to  the  present  time,  whence  be 
concludes  it  to  be  a  part  of  the  eoxnmon 
law."  As  impressment  is  effected  by 
the  king's  commission,  the  power  of  im- 
pressment belongs  to  the  crown.  Bir- 
rington,  in  his  *  Observations  on  Ancient 
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Statutes,'  p.  334,  5th  ed.,  shows  that  the 
king  used  once  to  exercise  the  power  of 
impresing  men  for  the  land  service  also, 
and  even  for  his  own  private  service,  as 
in  the  case  of  goldsmiths.  The  lenity 
of  impressment  is  fully  established, 
though  the  practice  cannot  be  defended 
even  on  the  ground  of  the  safety  of  the 
state,  until  it  has  been  shown  that  seamen 
for  the  royal  navy  cannot  be  procured  by 
other  means.  The  general  rule  is  that  all 
seamen  are  liable  to  impressment  There 
are  several  legal  decisions  as  to  the  ques- 
tion who  are  seamen,  and  who  may  be 
privileged. 

Volunteer  seamen  are  induced  to  enter 
the  royal  navy  by  higher  wages;  and 
every  for^gn  seaman  who  shall  have 
served  in  a  ship  of  war,  a  merchant  ship, 
or  privateer  for  two  years  during  a  war, 
IB  tnereby  naturalized.  The  7  &  8  Vict 
c  1 12,  6.  32,  enacts  that  overseers  of  the 
poor,  or  other  persons  having  the  autho- 
rity of  overseers  of  the  poor,  in  and  for 
any  district,  union,  parish,  township,  or 
plfboe  in  the  United  Kingdom,  may  put 
out  as  an  apprentice  in  the  British  mer- 
chant sea  service,  any  boy  who  is  twelve 
years  of  age  and  of  sufficient  health  and 
strength,  with  his  consent,  who,  or  hb 
parent  or  parents  is  or  are  chargeable  to 
or  maintamed  by  such  district,  &c,,  or 
who  shall  be^  for  alms  therein:  the  ap- 
prenticeship is  to  last  till  such  boy  attam 
ihe  age  of  twenty-one  years,  or  shall  have 
served  seven  years  as  an  apprentice, 
whichever  shall  first  happen.  Section  33 
of  the  same  act  provides  for  turning  over, 
with  their  consent,  of  parish  apprentices, 
who  shall  have  been  bound  to  a  service 
on  shore,  to  the  sea-service,  to  be  em- 
ployed as  is  provided  in  the  ease  of  ap- 
prentices to  the  sea  service  under  §  32, 
for  the  period  then  remaining  unexpired 
of  their  apprenticeship.  Section  37  pro- 
vides that  all  British  ships  of  the  burden 
of  eighty  tons  and  upwards,  except  plea- 
sure-yachts, shall  have  apprentices  in 
proportion  to  their  tonnage,  as  in  this 
section  provided;  all  which  apprentices 
must  at  the  time  of  being  bound  to  British 
subjects  be  above  twelve  and  under  seven- 
teen years  of  age,  and  be  duly  bound  for 
four  years  at  least  Section  50  provides, 
"That  nothing  in  this  Act,  or  in  any 


fc 


agreement  contained,  shall  prevent  any 
seaman  or  person  belonging  to  any  ship 
or  vessel  whatever  from  entering  or  being 
received  into  the  naval  service  of  her  ma- 
jesty, nor  shall  any  such  entry  be  deemed 
a  desertion  from  the  ship  or  vessel,  nor 
shall  such  seaman  or  other  person  thereby 
incur  any  penalty  or  forfeiture  whatsoever 
either  of  wages,  clothes,  or  effects,  or 
other  matter  or  thine." 

The  commerce  of  Great  Britain  gives 
regular  employment  to  a  vast  body  of 
seamen,  and  the  habits  and  occupation 
ofalar^e  number  of  people  on  the  sea- 
coast  give  them  a  relish  and  a  capacity 
for  sea  service.  With  the  great  increase 
of  the  commercial  navy  of  Great  Britain, 
which  has  taken  place  of  late  years,  and 
the  prospect  of  still  greater  increase  of 
commerce  by  the  restrictions  on  trade 
being  removed,  we  may  always  reckon 
on  a  sufficient  number  of  seamen  in  the 
commercial  navy  to  make  up  the  defi- 
ciency in  the  royal  navy  in  case  of  a 
sudden  war.  The  apprenticeship  system 
also  is  vrell  devised  to  keep  up  a  regu- 
lar supply  of  young  seamen.  It  is  pro- 
bable that  ten  or  twenty  thousand  men 
might  be  at  once  drawn  from  the  com- 
mercial navy  for  the  royal  navy  on  any 
emergency  by  ofi^rin^  them  better  wages, 
and  thus  the  necesa^  of  impressment 
might  be  removed,  llie  amount  of  in* 
convenience  that  may  be  sustained  by  the 
merchant  service  by  the  withdrawal  of  a 
great  number  of  seamen  at  once,  is  the 
same,  whether  the  seamen  are  impressed 
or  go  as  volunteers ;  but  to  the  inconve- 
nience arising  from  the  actual  withdrawal 
of  seamen  by  impressment  must  be  added 
the  loss  and  inconvenience  to  the  mer- 
chant service  which  may  arise  from  sea- 
men keeping  out  of  the  way  in  order  to 
avoid  being  impressed. 

SHIRE,  from  the  Saxon  schyran,  to 
divide  f  whence  also  to  skearX  is  the  name 
of  distncts  into  which  the  whole  of  Great 
Britain  and  Ireland  is  divided.  The  word 
shiro  is  in  most  cases  equivalent  to  county, 
a  name  often  substituted  for  it  in  Great 
Britain,  and  always  in  Ireland.  The 
origin  of  this  distribution  of  the  country 
cannot  be  asoertiuned.  In  England  it 
has  been  customary  to  attribute  it  to 
Alfred,  upon  the  authority  of  a  passage 
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in  Ingulphiis,  the  monk  of  Croyland,  who 
wiote  aboat  a  centory  and  a  half  after 
the  reign  of  that  king.  Aner  however, 
the  biographer  of  Alfred,  does  not  men- 
tion this  most  important  fact;  and,  in 
tmth,  shires  were  certainly  known  before 
Alfred's  time.  Sir  Franeis  Palgrave 
shows  them  to  be  identical,  in  many  cases, 
with  Saxon  states;  thus  Kent,  Sussex, 
Essex,  Norfolk,  Suffolk,  Middlesex,  and 
Surrey  were  antient  kingdoms :  Lincoln- 
shire, under  the  name  of  Lindesse,  was 
an  independent  state,  and  Worcestershire 
{Huiccas\  was  the  jurisdiction  of  the 
bbhop  of  Worcester.  Another  class  of 
shires  were  formed  out  of  large  divisions, 
either  for  tiie  sake  of  more  easy  manage- 
ment when  the  population  of  the  par- 
ticular district  had  increased,  or  for  the 
sake  of  giving  territory  to  an  earl.  York- 
shire was  part  of  the  kingdom  of  Deira, 
and  Derbyshire  of  Mereia.  Lancashire 
was  made  a  county  subsequently  to  the 
Conquest  On  the  other  hand,  some 
shires  have  merged  in  others :  Winchel- 
combeshire  is  a  part  of  Gloucestershire ; 
and  in  the  act  for  abolishing  the  palatine 
Jurisdiction  of  the  bishop  of  Durham  (6 
and  7  William  IV.,  e.  19,  s.  1^  no  less 
than  five  shires  are  mentioned,  via.  Craik- 
shire,  Bedlingtonshire,  Norhamshire, 
Allertonshire,  and  Islandshire,  which  have 
long  ceased  to  possess,  if  indeed  they  ever 
had,  separate  jurisdictions. 

The  uses  of  the  division  into  shires 
may  be  learnt  by  an  enumeration  of  the 
principal  officers  in  each:  1,  the  lord 
lieutenant,  to  whom  is  entrusted  its  mi- 
litary array  [Lord  Liedtbmakt]  ;  2, 
the  custos  rotulorum,  or  keeper  m  the 
rolls  or  archives  of  the  county  [Gustos 
Rotdix>rum],  such  as  the  county  court 
rolls— this  officer  is  appointed  by  letters- 
patent  under  the  great  seal,  and  is  now 
always  identical  with  the  lord-lieutenant, 
except  in  counties  of  cities,  where  the 
high  steward  is  usually  custos  rotulorum ; 
9f  the  sheriff,  or,  as  he  is  often  called, 
the  high  sheriff  [Sheriff]  |  4,  the  re* 
oeiver-general  of  taxes,  who  is  appointed 
by  the  crown,  and  accounts  to  it  for  the 
taxes  levied  within  his  district — ^he  also 
receives  the  county  rates,  and  disburses 
them  as  the  maffistrates  in  quarter  ses- 
sions, or  as  any  other  competent  authority, 


direct ;  5,  the  coroner  [Cobokeb]  ;  6, 
the  justices  of  the  peace,  whose  com- 
mission extends  only  to  their  own  county, 
and  who,  assembled  in  sesBioas,  have 
jurisdiction  over  many  offences,  aiid  con- 
trol over  the  ooun^  funds  [Sbbsioks]  ; 
7,  the  under-sherLB^  who  is  appoinied 
by  and  performs  nearly  all  the  aaties  of 
sheriff;  and  8,  the  clerk  of  the  peace, 
an  officer  (almost  always  an  attomeT} 
appointed  by  the  custos  rotalonxnv 
whose  duty  it  is  to  file  and  produce  re- 
cognizances, returning  them,  when  for- 
feited, to  the  sheriff  to  be  levied  [Recog- 
nizance] :  he  likewise  prepares  or  files 
indictments  to  be  tried  at  the  sesskms  or 
asdaes,  and  in  ^neral  acts  as  the  offieer 
of  the  justices  in  quarter-sesnons.  To 
this  list  of  officers  may  be  added  the 
blights  of  the  shire,  or  representatives 
of  the  county  in  parliament. 

County  rates  are  asBessments  made  bv 
the  justices  in  quarter-sessions  assembled, 
according  to  estimates  laid  before  tfaem. 
[County  Rate.] 

Tlie  judicial  tribunals  in  each  cotinty 
are  the  assize  court  [Assize]  ;  the  eoonty- 
court,  presided  over  by  the  sherifi^  and, 
until  Masna  Charta,  a  oourt  of  record; 
the  hunored  courts,  and  ooorts-leet 
[Courts  Leet.I 

The  principal  sub<tiviaon  in  a  ooontv 
is  the  hundred,  a  district  which  in  ite 
origin  bore  relation  rather  to  the  popu- 
lation than  to  any  uniform  geo^^^cal 
limits.  Mr.  Hallam  considers  it  to  have 
been  a  district  inhabited  by  100  free 
fkmilies,  and  that  a  different  system  jhv- 
vailed  in  the  northern  from  that  of  the 
southern  counties;  in  proof  of  which  he 
contrasts  Sussex,  which  contains  65  hun- 
dreds, and  Dorsetshire,  which  contains 
43,  with  Yorkshire,  which  contaizis  only 
26,  and  Lancashire,  only  6.  In  the 
counties  north  of  the  Trent,  and  especially 
in  Scotland,  this  subdivision  is  often 
called  a  wapentake.  Kent  is  divided  into 
five  lathes,  which  are  snlxtivided  into 
hundreds.  That  the  division  into  bnn- 
dreds  was  known  among  the  Germans, 
even  in  the  time  of  the  Boman  invasioD, 
is  inferred,  but  improperly,  firom  two 
passages  in  Tacitus  (*  De  Mor.  Gtrm^') 
**ex  omni  juventute  delectos  ante  aciem 
locant— Definitoretnumenis;  ceataiiex 
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na^ifl  pagis  sunt"  And  agUD,  "  Cen- 
teni  singulis  ^principibus)  adsunt  ex  plebe 
comites,  consilium  simul  et  auctontaa." 
*' Nihil  nisi  armati  agunt;"  and  hence 
Spelman  infers  the  identity  of  the  loopen- 
Utch,  or  military  array  (takingof  weapons) 
and  the  hundred  court.  Sir  Francis 
Palgrave  says  that  the  burgh  was  only 
tke  enclosed  and  fortified  resort,  the 
stockade  of  the  inhabitants  of  the  hundred. 
The  subdivision  of  the  hundred  was  the 
tithing,  composed,  as  it  is  alleged,  of  ten 
free  ftniilies,  and  having  for  an  officer 
the  tithing  man,  a  head  constable. 

Whether  in  the  barbarous  times  to 
vhich  it  is  attributed,  so  elaborate  a 
sf  stem  as  we  have  sketched  could  have 
prevailed,  is  at  least  most  doubtful;  but 
:he  theory  is  that  somewhere  about  the 
lime  of  Edgar  (a.d.  950),  the  county  was 
divided  into  ^things,  of  which  twelve 
nade  a  hundred — ^for  the  Saxon  hundred 
meant  120,  and  hence  perhaps  the  fre- 
quent use  of  the  number  12  m  our  legal 
processes.  These  hundreds  were  pre- 
sided over  by  their  decanus,  or  head- 
borough,  or  hundred-man,  and  were  re- 
presented in  the  shiremote;  and  this 
aggregate  body,  the  shire,  presided  over 
by  its  earl  and  bishop  or  sheriff,  con- 
ducted its  own  internal  afiiedn. 

There  are  three  counties-palatine,  the 
earl  of  which  had  within  his  shire  all 
the  fiscal  and  jtididal  powers  of  the 
crown : — Chester,  created  by  William  the 
Conqueror;  the  duchy  of  Lancaster, 
created  by  Edward  III.— these  two  have 
been  long  annexed  to  the  crown;  and 
Durham,  heretofore  governed  by  the 
bishop,  but  annexed  to  the  crown  by 
statute  in  1836.  In  the  latter  year,  a 
part  of  the  see  of  Ely,  which  had  been 
a  royal  franchise,  was  annexed  to  the 
crown,  as  Hexhamshire  in  NorUiumber^ 
land  had  been  in  the  reign  of  Elizabeth. 

SIGN-MANUAL  means,  in  its  widest 
senses  the  sgnature  or  mark  made  by  a 
person  upon  any  legal  instrument  to  show 
nia  concurrence  in  it  Before  the  art  of 
writing  was  so  commonly  practised  as  it 
now  is,  the  sign-manual  or  signature  was 
Ujsnally  a  cross,  attested  either  by  the  seal 
of  the  party  containing  his  aimorial 
bearings,  or  by  the  signature  of  another 
person  declaring  to  whom    the   mark 


The  latter  indeed  is  still 
the  practice  with  persons  who  cannot 
write. 

Sign-manual  now,  however,  is  used  to 
denote  the  signature  of  a  reigning  prince. 
It  is  usually  in  this  country  the  prince's 
name,  or  its  initial  letter,  with  the  initial 
of  his  style  or  title  in  Latin.  Thus  the 
sign-manual  of  Greorge  IV.,  when  prince 
regent  was  George  P.  R,  or  G.  P.  R.; 
that  of  the  present  queen  is  Victoria  R., 
orV.E. 

The  royal  sign-manual  is  usually  placed 
at  the  top  left-hand  comer  of  the  mstm^ 
ment,  together  with  the  privy  seal ;  and 
it  is  requisite  in  all  cases  where  the  privy 
seal  and  afterwards  the  great  seal  are 
used.  The  si^-manual  must  be  counter* 
signed  by  a  prmcipal  secretary  of  state^  or 
by  the  lords  of  the  treasury,  when  at- 
tached to  a  grant  or  warrant,  and  it  must 
also  be  accompanied  by  the  signet  or 
privy  seaL  But  where  the  sign-manual 
only  directs  that  another  act  shall  be 
done,  as  for  letters^patent  to  be  made,  it 
must  be  countersigned  by  some  person, 
though  not  necessarily  by  these  great 
officers  of  state.  The  authenticity  of  the 
sign-manual  is  admitted  in  courts  of  law 
upon  production  of  the  instrument  to 
which  it  is  attached.  (Comyns's  Digest,) 

SIMONY.    [Bbnefice,  p.  351.] 

SIMPLE  CONTRACT  debts  are 
those  which  are  contracted  without  any 
engaoement  under  the  seal  of  the  debtor 
or  ofhiB  ancestor  [Deed],  and  which  are 
not  of  record  by  an v  judgment  of  a  court 
Money  due  for  goocis  bought  by  the  debtor 
is  the  most  usual  of  simple  contract  debts; 
and  the  declaration  agunst  a  defendant, 
in  an  action  for  goods  sold,  usually 
alleges  that  the  defendant  undertook  (or 
contracted)  to  pay  the  plaintiff  the  sum 
due.  Simple  contract  aebts  are  the  last 
which  are  payable  out  of  a  deceased  per- 
son's estate,  when  the  assets  are  insuf- 
ficient 

SINECURE  BENEFICE.     [Bene. 

FICE,  p.  341.1 

SINKING     FUND.       [National 

I>EBT.] 

SLANDER  consists  in  the  malicious 
speaking  of  such  words  as  render  the 
party  who  speaks  them  in  the  hearing  of 
others  liable  to  an  action  al  the  salt  of 
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the  party  to  whom  they  apply.  The 
mere  speakmg  of  the  defkmatory  words 
instead  of  the  writing  of  them  is  that 
which  constitutes  the  difference  between 
Libel  and  Slander.    [Libel.] 

Slander  is  of  two  kinds :  one,  which  is 
actionable,  as  necessarily  importing  some 
general  damage  to  the  party  who  is  slan- 
d^red ;  the  other,  which  is  only  actionable 
where  it  has  actually  caused  some  special 
damage.  The  first  kind  includes  all  such 
words  as  impute  to  a  party  the  commis- 
sion of  some  crime  or  misdemeanour  for 
which  he  might  legally  be  convicted  and 
suffer  punishment,  as  where  one  asserts 
that  another  has  committed  treason,  or 
felony,  or  perjury.  It  aliK)  includes  such 
words  spoken  of  a  party,  with  reference 
to  his  office,  profession,  or  trade,  as  im- 
pute to  him  nialpractice,  incompetence,  or 
bankruptcy ;  as  of  a  magistrate,  that  he  is 
partial,  or  corrupt;  of  a  clergyman,  that 
"he  preaches  lies  in  the  pulpit;"  of  a 
barrister,  that  **  he  is  a  dunce,  and  will 
get  nothing  by  the  law ;"  and  so  on :  or 
that  tend  to  the  disherison  of  a  party,  as 
where  it  is  said  of  one  who  holds  Isjids 
by  descent,  that  he  is  illegitimate.  Where 
a  party  is  in  possession  of  lands  which  he 
desires  to  sell,  he  may  maintain  an  action 
against  any  one  who  slanders  his  title  to 
the  lands ;  as  by  stating  that  he  is  not  the 
owner.  With  respect  to  the  second  kind 
of  slander,  the  law  will  not  allow  damage 
to  be  inferred  from  words  which  are  not 
in  themselves  actionable,  even  although 
the  words  are  untrue  and  spoken  mali- 
dously.  But  if,  in  consequence  of  such 
words  being  so  spoken,  a  party  has  ac- 
tually sustained  some  injury,  he  may 
maintain  an  action  of  slander  against  the 
person  who  has  uttered  them.  In  such 
case  the  injury  must  be  some  certain 
actual  loss,  and  it  must  also  arise  as  a 
natural  and  lawful  consequence  of  speak- 
ing the  words.  No  unlawful  act  done  by 
a  third  person,  although  he  really  was 
moved  to  do  it  by  the  words  spoken,  is 
such  an  injury  as  a  party  can  recover  for 
in  this  action.  Thus,  the  loss  of  the  so- 
ciety and  entertainment  of  friends,  of  an 
appointment  to  some  office,  the  breach  of 
a  marriage  engagement  caused  by  the 
slanderer's  statement,  are  injuries  for 
which  a  party  may  reoover   damages. 


But  he  can  have  no  action  because  in  oao- 
sequenoe  of  such  statement  certain  pe^ 
sons,  to  use  an  illustration  of  Lord  Elleo- 
borough's,  *<have  thrown  him  into  i 
horse-pond  by  way  of  punishment  for  hi] 
supposed  transgression." 

With  respect  to  both  kinds  of  sUndei 
it  is  immaterial  in  what  way  the  charg; 
is  conveyed,  whether  by  direct  statemeo, 
or  obliquely,  as  by  question,  e|nthet,  o' 
exclamation.  But  the  actual  words  vseL 
must  be  stated  in  the  dedaiatioo,  anl 
upon  the  &ilure  to  prove  them  as  staSec 
the  plaintiff  will  be  nonsuited  at  tbi 
trial:  it  is  not  sufficient  to  state  tb- 
meanin^  and  inference  of  the  wordi 
They  will  be  interpreted  in  the  sense  b 
which  they  are  oonunonly  used,  bd 
where  thejf  are  susceptible  of  two  mean- 
ings, one  innocent,  the  other  defiunatory 
the  innocent  interpretadon  is  to  be  pre- 
ferred. Where  woids  are  equivocal  either 
in  their  meaning  or  their  applioatioD,  a 
parenthetical  explanation  may  be  inserted 
m  the  declaration.  This  is  called  as 
innendo.  It  may  be  employed  to  ezplsia 
and  define,  hot  not  to  enlai^  or  alter,  the 
meaning  or  application  of  the  vonis 
spoken.  The  declaration  must  stste  the 
publication  of  the  words,  that  is,  that  tber 
were  spoken  in  the  hearing  of  others,  and 
spoken  maliciously.  Two  cannot  join  io 
brining  one  action  of  slander,  except  is 
the  case  of  husband  and  wife,  or  of  part- 
ners fi>r  an  injury  done  to  their  joiot 
trade;  nor  can  an  action  be  broogkc 
against  two,  except  a  husband  and  ink. 
where  slanderous  woi^  have  been  spokes 
by  the  wife.  Where  the  knowledge  d 
extraneous  fects  is  necessary  to  show  tbe 
application  of  the  slander,  these  sfaouM 
be  stated  in  the  introdnctory  part  of  tbe 
declaration. 

In  answer  to  an  action  of  slaiider  tbe 
defendant  may  plead  that  tha  voids 
spoken  were  true,  or  that  they  woe 
spoken  in  the  course  of  a  trial  in  a  ooart 
of  justice,  and  were  pertinent  to  the  case; 
or  formed  the  subject  of  a  confidential 
communication,  as  where  a  party  on  ap- 
plication bond  fide  states  what  he  believes 
to  be  true  relative  to  the  charaeter  of  a 
servant,  or  makes  known  fiusts  merely  for 
the  purpose  of  honestly  warning  another 
in  whom  he  is  interei^.    (Goob^  JH^n 


SLAVE,  Sec 


[718] 


SLAVE,  &e. 


*  Action  on  the  case  for  De&mation/  D. 

SLAVE,  SLAVERY,  SLAVE 
TRADE.  The  word  slavery  has  t^ous 
acoeptationa,  bat  its  complete  meaning 
is  the  condition  of  an  individnal  who  is 
the  property  of  another  or  others.  Sach 
was  the  condition  of  the  •*  servi,"  or 
slaves  among  the  Romans  and  Greeks; 
such  is  still  that  of  the  slaves  in  Eastern 
conntries,  aivd  that  of  the  negro  slaves 
in  many  parts  of  Africa  and  America. 
A  mitigated  form  of  this  con<Ution  exists 
In  the  case  of  the  serfs  in  Russia  and 
Poland,  and  of  a  similar  class  in  In- 
dia and  some  other  parts  of  Asia.  The 
Russian  and  Polish  serf  is  bound  to  the 
soil  on  which  he  is  bom ;  he  may  be  sold 
or  let  with  it,  but  cannot  be  sold  away 
fh»m  it  without  his  consent ;  he  is  obliged 
to  work  three  or  four  days  a-week  for  his 
master,  who  allows  him  a  piece  of  land, 
which  he  cultivates.  He  can  marry,  and 
his  wife  and  children  are  under  his  an- 
thori^  till  they  are  of  age.    He  can  be- 

2ueath  his  chattels  and  savings  at  his 
eath.  His  life  is  protected  by  the  law. 
The  slave  of  the  Greek  and  Roman  na- 
tions had  none  of  these  advantages,  any 
more  than  the  negro  slave  of  our  own 
limes;  he  was  bought  and  sold  in  the 
market,  and  was  transferred  at  his  owner's 
pleasure ;  he  could  acquire  no  property ; 
all  that  he  had  was  his  master^s ;  all  the 
produce  of  his  labour  belonged  to  his 
master,  who  could  inflict  corporeal  pu- 
nishment upon  him ;  he  could  not  marrv ; 
and  if  he  cohabited  with  a  woman,  he 
could  be  separated  finom  her  and  his  chil- 
dren at  any  time,  and  the  woman  and 
children  sold.  The  distinction  therefore 
between  the  slave  and  the  serf  is  essen- 
tial. The  villeins  (villani)  of  the  middle 
ages  were  a  kind  of  serfs,  but  their  condi- 
tion seems  to  have  varied  considerably 
according  to  times  and  localities.  In  the 
present  article  we  treat  only  of  the  real 
slave  of  antient  and  modem  times. 

Shivery,  properly  so  called,  appears  to 
have  been,  fnmi  the  earliest  ages,  the  con- 
dition of  a  large  proportion  of  mankind 
in  almost  every  country,  until  times  com- 
paratively recent,  when  it  has  been  gra- 
dually abolished  by  all  Christian  states,  at 
least  m  Europe.  The  condition  of  slavery 


constitutes  one  great  difference  between 
antient  and  modem  society.  Slavery  ex- 
isted among  the  Jews :  it  existed  betbre 
Moses,  in  the  time  of  the  Patriarchs ;  and 
it  existed,  and  still  continues  to  exist,  in 
many  parts  of  Asia.  The  **  servants " 
mentioned  in  Scripture  history  were  mostiy 
flJaves :  they  were  strangers,  either  taken 
prisoners  in  war  or  purchased  from  the 
neighbouring  nations.  They  and  their 
offering  were  the  property  of  their  mas- 
ters, who  could  sell  them,  and  inflict  upon 
them  corporeal  punishment,  and  even  in 
some  cases  could  put  them  to  death.  But 
the  Hebrews  had  also  slaves  of  their  own 
nation.  These  were  men  who  sold  them- 
selves through  poverty,  or  they  were  in- 
solvent debtors,  or  men  who  had  com- 
mitted a  theft,  and  had  not  the  means  of 
mdung  restitution  as  required  by  the  law, 
which  was  to  double  the  amount,  and  in 
some  cases  much  more.  (£roc/.  xxii.)  Not 
only  the  person  of  the  debtor  was  liable  to 
the  dums  of  the  creditor,  but  his  right 
extended  also  to  the  debtor's  wife  and  chil- 
dren. Moses  regulated  the  condition  of 
slavery.  He  drew  a  wide  distinction  be- 
tween the  alien  slave  and  the  native  ser- 
vant The  latter  could  not  be  a  perpetual 
bondman,  but  might  be  redeemed;  and 
if  not  redeemed,  he  became  free  on  the 
completion  of  the  seventh  year  of  his  ser- 
vitude. Again,  evenr  fifty  jrears  the  ju- 
bilee caused  a  general  emancipation  of  all 
native  senrants. 

The  sources  of  the  supply  of  slaves 
have  been  the  same  both  in  antient  and 
modem  times.  In  antient  times  all  pri- 
soners were  reduced  to  slavery,  beme 
either  distributed  among  the  officers  and 
men  of  the  conquering  army,  or  sold. 
When  the  early  iEk)lian  and  Ionian 
colonies  settied  in  the  islands  of  the 
^gean  Sea,  and  on  the  coast  of  Asia  Minor, 
it  was  a  frequent  practice  with  them  to 
kill  the  adult  males  of  the  aboriginal  po- 
pulation, and  to  keep  the  women  and 
children.  As,  however,  dealing  in  slaves 
became  a  profitable  trade,  the  vanquished, 
instead  or  being  killed,  were  sold,  and 
this  was  so  fiir  an  improvement  Another 
source  of  slavery  was  the  practice  of  kid- 

I  napping  men  and  women,  especially 
young  persons,  who  were  seized  on  the 
coast,  or  enticed  on  board  by  the  crews 
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of  piratical  yessels.  The  Pbcenicians, 
and  the  Etruacaiis  or  Tyrrhezuans,  had 
the  character  of  being  men-stealers ;  and 
also  tiie  Cretang,  Cilicians,  Rhodians, 
and  other  maritinie  states.  Another 
source  was,  sale  of  men,  either  by  them- 
selves through  poverty  and  distress,  or  by 
their  relatives  and  superiors,  as  is  done 
now  by  the  petty  African  diieft,  who  sell 
not  only  their  prisoners,  but  tiieir  own 
subjects,  and  even  their  children,  to  the 
slave-dealers.  Herodotus  (v.  6)  states 
that  some  of  the  Thracian  tribes  sold 
their  children  to  foreign  dealers. 

Among  the  Greeks  slavery  existed 
from  the  heroic  times,  and  the  purchase 
and  use  of  sUves  are  repeatealy  men- 
tioned by  Homer.  The  labours  of  hus- 
bandry were  performed  in  some  instances 
by  poor  freemen  for  hire,  but  in  most 
places,  especially  in  the  Doric  states,  by 
a  daas  of  bondmen,  the  descendants  of  th« 
older  inhabitants  of  the  country,  resem- 
bling the  serft  of  the  middle  ages,  who 
lived  upon  and  cultivated  the  lands  which 
the  conquering  race  had  appropriated  to 
themselves;  they  paid  a  rent  to  the  re- 
spective proprietors,  whom  they  also  at- 
tended in  war.  They  could  not  be  put  to 
death  without  trial,  nor  be  sold  out  of 
the  country,  nor  separated  from  their 
fiimilies;  tney  ooula  acquire  property, 
and  were  often  richer  than  their  masters. 
Such  were  the  ClarotiB  of  Crete,  the 
Penestffi  of  Thessaly  Proper,  and  the 
Helots  of  Sparta,  who  must  not  be  con- 
founded with  the  PerioBci,  or  country 
inhabitants  of  Laoonica  in  general,  who 
were  political  subjects  of  the  Doric  com- 
munity of  Sparta,  without  however  being 
bondmen.  In  the  colomes  of  the  Dorians 
beyond  the  limits  of  Greece,  tiie  condi- 
tion of  the  conquered  natives  was  often 
more  degraded  wan  that  of  the  bondmen 
of  the  parent  states,  because  the  former 
were  not  Greeks,  but  barbarians,  and  they 
were  reduced  to  the  condition  of  slaves. 
Such  was  the  case  of  the  Kallirioi  or 
Kallikurioi  of  Syracuse,  and  of  the  native 
Bithynians  at  Byzantium.  At  Heraclea 
in  Pontus,  the  Mariandyni  submitted  to 
the  Greeks  on  condition  that  they  should 
not  be  sold  beyond  the  borders,  and  that 
ihej  should  pay  a  fixed  tribute  to  the 
rolmgraoe. 


The  Doric  states  of  Greece  had  few 
purchased  slaves,  bat  Athens,  Corinth, 
and  other  commercial  states  had  a  large 
number,  who  were  mostly  natives  of  bar- 
barous countries.    The  slave  popolatiaa 
in  Attica  has  been  variously  estimated  as 
to  numbers,  and  it  varied  of  oomse  con- 
siderably  at  different  periods ;  bat  it  ap- 
pears tliat  in  Athens,  at  least  in  the  time 
of  its  greatest  power,  they  were  much 
more  numerous  man  the  froexnen.    From 
a  fivgment.of  Hyperides  preserved  bv 
Suidas  (v.  dnrc^nj^tf-oro),  the  number  of 
slaves  appears  to  have  been  at  one  time 
150,000,  who  were  employed  in  the  fidds 
and  mines  of  Attica  alone.     Even  the 
poorer  citizens   had   a  slave  for  their 
household  afEurs.   The  wealthier  citiaecs 
had  as  many  as  fifty  slaves  to  each  fimily 
and  some  mid  more.    We  read  of  philo- 
sophers keeping  ten  slaves.    There  were 
private  slaves  belon^g  to  fiunilies,  and 
public  slaves  belonging  to  the  oonunmiity 
or  state.    The  la&r  were  employed  on 
board  the  fieet,  in  tiie  docks  and  arsenal, 
and  in  the  construction  of  puhlic  build- 
inga  and  roads.     At  the  sea  fi^t  of 
Arginusae  there  were  many  slaves  senii^ 
in  the  AUienian  fleet,  and  thej  were 
emancipated  after  the  battle.    Again,  at 
Cheronsa  the  Athenians  granted  Ubestj 
to  their  slaves  who  served  m  the  army. 

Slaves  were  dealt  with  like  any  oitha 
property:  they  worked  either  on  their 
master's  account  or  on  their  own,  in  which 
latter  case  they  paid  a  certain  sum  u> 
their  master;  or  they  were  let  out  on 
hire  as  servants  or  workmen,  or  sent  to 
serve  in  the  navy  of  the  state,  the  master 
receiving  payment  for  their  services. 
Mines  were  worked  by  slaves,  some  of 
whom  belonged  to  the  lessees  of  the  mine, 
and  the  rest  were  hired  from  the  grot 
slave  proprietors,  to  whom  the  lessees  paid 
a  rent  of  so  much  a  head,  besides  pro- 
viding for  the  maintenance  of  the  s^ve^ 
which  was  no  great  matter.  They 
worked  in  chains,  and  many  of  them 
died  from  the  efiect  of  the  unwholesome 
atmosphere.  Nicias  the  elder  had  1000 
slaves  in  the  mines  of  Lanrium ;  others 
had  several  hundreds,  whom,  they  let  to 
the  contractors  for  an  obolns  a-day  each. 
At  one  time  the  mining  slaves  of  Attica 
murdered  their  guards,  took  possession  of 
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the  fortifications  of  Saninm,  and  rayaged 
the  Burronnding  conntiy.  (Fragment  of 
Poddoniiis's  Continuation  of  Polybios; 
see  Boeckh's  PtU^lic  Economy  of  Athens, 
b.  i.)  The  thirty-two  or  thir^-three 
iroo-workerB  or  eword-cntlers  of  Demos- 
thenea  annually  produced  a  net  profit  of 
thirty  minie,  their  purchase  value  being 
190  xninsD;  whilst  his  twenty  chair- 
makers,  whose  value  was  estimated  at  40 
mins,  brought  in  a  net  profit  of  12  miiue. 
(Demosthenes  Against  Aphobus,  i.) 

The  antients  were  so  habituated  to  the 
sight  of  slavery,  that  none  of  the  Greek 
philosophers  make  an^  objection  to  its 
existence.  Plato,  in  his  *  Perfect  State,' 
desires  only  that  no  Greeks  should  be 
made  slaves. 

The  Etruscans  and  other  antient 
Italian  nations  had  slaves,  as  is  proved 
by  those  of  Vulsinii  revolting  against 
their  masters,  and  by  the  tradition  that 
the  Bruttii  were  runaway  slaves  of  the 
Lucanians.  The  Campanians  had  both 
slaves  and  gladiators  previous  to  the 
Roman  conquest  But  the  Romans  by 
their  system  of  continual  war  caused  an 
enormous  influx  of  slaves  into  Italy, 
where  the  slave  population  at  last  nearly 
superseded  the  firee  labourers. 

The  Roman  system  of  slavery  had 
peculiarities  which  distinguished  it  from 
that  of  Greece.  The  Greeks  considered 
slavery  to  be  founded  on  permanent  di- 
versities in  the  races  of  men.  (Aristotie, 
Po/tt.,  L  5.)  The  Romans  admitted  iu 
principle  that  all  men  were  originally 
tree  (instit^  i.,  tit  il)  by  natural  law 
(jure  natundi),  and  they  ascribed  the 
iwwer  of  masters  over  their  slaves  en- 
iirelj  to  the  will  of  society,  to  the  *' jus 
gentium,"  if  the  slaves  were  captives 
taken  in  war,  whom  the  conquerors,  in- 
stead of  killing  them,  as  they  might  have 
done,  spared  lor  the  purpose  of  selling 
them,  or  to  the  **  jus  civile,"  when  a  man 
of  fhU  age  sold  himself.  It  was  a  rule  of 
Eoman  law  that  the  ofii;prin^  of  a  slave 
woman  followed  the  condition  of  the 
mother.  (Inst.,  i.,  tit  3.)  Emancipation 
was  much  more  frec^uent  at  Rome  than  in 
Greece :  the  emancipated  slave  became  a 
freedman  (libertus),  but  whether  he  be- 
came a  Roman  citizen,  a  Latinus,  or  a 
Dediticius,  depended  on  drcumstanoes. 


If  the  manumitted  slave  was  above  thirty 
years  of  a^e,  if  he  was  the  Quiritarian 
property  of  his  manumittor,  and  if  he 
was  manumitted  in  due  form,  he  became 
a  Roman  citixen.  (Gains,  i.  17.)  At 
Athens,  on  the  contrary,  emancipation 
from  the  dominion  of  the  master  was  sel- 
dom followed  by  the  privileges  of  citizen- 
ship even  to  a  limited  extent,  and  these 
privileges  could  only  be  conferred  by 
public  authority.  It  is  true,  that  at  Rome, 
under  the  empire,  fVom  the  enactment  of 
the  Lex  Aelia  Sentia,  passed  in  the  time 
of  Augustus,  there  were  restrictions,  in 
point  of  number,  upon  the  master's  power 
of  fV«eing  his  bonomen  and  raising  them 
to  the  ruik  of  Roman  citizens;  still  in 
every  age  there  was  a  jjrospect  to  the 
slave  of  heing  able  to  obtain  his  freedom. 
Slaves  were  not  considered  members  of 
the  community :  they  had  no  rights,  and 
were  in  most  respects  considered  as  things 
or  diattels.  They  could  neither  sue  nor 
be  sued.  When  an  alleged  slave  claimed 
his  freedom  on  the  plea  of  unjust  deten- 
tion, he  was  obliged  to  have  a  free  pro- 
tector to  sue  for  him,  until  Justinian 
(Code,  vii.,  tit  1.  7,  *'De  adsertione  tol- 
lenda")  dispensed  with  that  formality. 
Slaves  had  no  oonnubium,  that'  is,  they 
could  not  contract  a  Roman  marriage; 
their  union  with  a  person  of  their  own 
rank  was  styled  contubemium ;  and  even 
the  Christian  church  for  several  centuries 
did  not  declare  the  validity  of  slave  mar- 
riages. At  last  the  emperor  Basilins  al- 
lowed slaves  to  marry  and  receive  the 
blessing  of  the  priest  Mid  Alexius  Com- 
nenus  renewed  the  permission.  As  slaves 
had  no  connubium,  they  had  not  the  pa- 
rental power  (patria  potestas)  over  their 
ofi^priug,  no  ties  of  blood  were  recognised 
among  mem,  except  with  respect  to  incest 
and  parricide,  which  were  considered  as 
crimes  by  the  law  of  nature.  Though 
slaves  were  incspable  of  holding  property 
they  were  not  incapacitated  from  acquir- 
ing property,  but  what  they  did  acquire 
belongea  to  their  masters.  Thej  were 
allowed  to  enjoy  property  as  their  own, 
"  peculium,"  consisting  sometimes  of  other 
slaves,  but  they  held  it  only  by  permission, 
and  any  legal  proceedings  connected  with 
it  could  only  be  conducted  in  the  name 
of  the  master,  who  was  the  only  legal 
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proprietor.  Until  the  latter  period  of  the 
repablic,  slayes  and  even  freedmen  were 
not  admitted  into  the  ranks  of  the  army. 
In  cases  of  argent  public  danger,  such  as 
after  the  defeat  of  Canns,  slaves  were 
pojichased  by  the  state  and  sent  to  the 
army,  and  if  they  behaved  well,  they 
were  emancipated.  (Liyy,  xxii.  57,  and 
xxiv.  14-16.) 

The^  were  not,  howeTer,denied  the  rites 
of  burial,  and  numerous  inscriptions  attest 
that  monuments  were  often  erected  to  the 
memory  of  deceased  slaves  by  their  mas- 
ters, their  fellows,  or  finends,  some  of 
which  bear  the  letters  D.  M.,  '*Diis 
Manibus."  Slaves  were  often  buried  in 
the  fBunily  burying-place  of  their  mas- 
ters. The  **sepulchretnm"  or  burial- 
vault  of  the  slaves  and  freedmen  of  Au- 
gustus and  his  wife  Livia,  discovered  in 
1726  near  the  Via  Appia,  and  which  has 
been  illustrated  by  Bianchini  and  Gori, 
and  another  in  the  same  neighbourhood 
also  belonging  to  the  household  of  the 
early  Caesars,  and  containing  at  least  3000 
urns  with  numerous  inscriptions,  which 
have  been  illustrated  by  Fabretti,  throw 
much  light  upon  the  condition  and  do- 
mestic habits  of  Soman  slaves  in  the  ser- 
vice of  great  femilies. 

With  regard  to  the  classification  and 
oocuptions  of  slaves,  the  first  division 
was  mto  public  and  private.  Public  slaves 
were  thoee  which  belonged  to  the  state  or 
to  public  bodies,  such  as  provinces,  mu- 
nicipia,  collegia,  decnrie,  &c.,  or  to  the 
emperor  in  his  soverei^  capacity,  and 
employed  in  public  duties,  and  not  at- 
tacned  to  his  household  or  private  estate. 
Public  slaves  were  either  derived  from 
the  share  of  captives  taken  in  war  which 
was  reserved  fer  the  conmianity  or  state, 
or  were  acquired  by  purchase  and  other 
civil  process.  Public  slaves  of  an  inferior 
4eacnption  were  engaged  as  rowers  on 
board  the  fleet,  or  in  the  construction  and 
repair  of  roads  and  national  buildings. 
Those  of  a  superior  description  were  em- 
ployed as  keepers  of  public  buildings, 
prisons,  and  other  property  of  the  state, 
or  to  attend  magistrates,  pnests,  and  other 
public  officers,  as  watchmen,  lictors,  exe- 
cutioners, watermen,  scavengers,  &c. 

Private  slaves  were  generally  distri- 
buted into  urbim  and  rustic ;  the  former 


served  in  the  town  houses,  and  the  othen 
in  the  country.  Long  lists  of  the  difiBerent 
duties  performed  by  slaves  of  each  das 
are  given  by  Pignoriu^  *I>e  Servis  ec 
eomm  apud  Veteres  Ministeriis/  Amster- 
dam, 1674;  Popma,  *De  Opens  Servo- 
rum,'  ibid.,  1672 ;  and  Blair,  *  An  Inquiry 
into  the  State  of  Slavery  amopgst  tiw 
Romans,'  Edinburgh,  1833,  whioi   b  a 
yerj  uaefal  littie  book.    For  all  die  ne^ 
cessities  of  domestic  life,  agricaltnre,  and 
handicraft,  and  for  all  me   imagmabJe 
luxuries  of  a  refined  and  Uoentioiis  people, 
there  was  a  corresponding  denominatMa 
of  slaves.    Large  sums  were  oocanoDall; 
paid  fbr  slaves  of  oertain  necaliar  kind& 
some  of  which  we  shonla  consider  the 
least  useful.    Eunuchs  were  always  voy 
dear;  the  practice  of  emasculating  boys 
was  borrowed  by  the  Romans  from  the 
Asiatics,  among  whom  it  was  a  trade  as 
early  as  the  time  of  Herodotus  (viiL  105^ : 
it  continued  to  the  time  of  Donoitian,  who 
ferbade  it;  but  eunuchs  oontimied  to  be 
imported  from  the  East    A  *<  morio,**  or 
fooX  was  sometimes  sold  for  20,000  nnm- 
mi,  or  about  160  pounds.    Dwmrfii  sad 
giants  were  also  in  great  request    Hareos 
Antonius  paid  for  a  pair  of  ^»»rtAmtmm» 
youths  200  sestertia,   or  1600  pounds. 
Actors  and  actresses  and  daneers  sokl 
very  dear,  as  well  as  females  of  great  per^ 
sonal  attractions,  who  were  likely  to  bnv 
in  peat  gains  to  their  owners  by  prosti- 
tution.   Agoodcook  was  valued  at  four 
talents,  or  772  pounds.    Medical  men, 
grammarians,  amanuenses,  anagnosta^  or 
readers,  and  short-hand  writers,  were  in 
considerable  request    With    regard   to 
ordinary  slaves,  the  price  varied  from 
fiftv  to  twenty  pounds,  according  to  their 
abilities  and  other  drcumstanoes.     After 
a  victorious  campaign,  when  thousands  of 
captives  were  sold  at  once  on  the  spot  fer 
the  purpose  of  prise-money,  to  the  slave- 
dealers  who  followed  the  armies,  the  price 
sank  very  low.    Thus  in  the  camp  of 
Lucullus  in  Pontos  (Plutarch,   Hwatfof. 
e.  14)  slaves  were  sold  for  four  draduBC, 
or  two  shillings  and  sevenpenoe,  a  head; 
but  the  same  slaves,  if  brought  to  the  So- 
man market,  would  fetdi  a  much  highs 
price.  Home-bom  slaves,  distinguished  bj 
the  name  of  "  venue,"  in  oon^adistinctioB 
to  *'8ervi  empti,"  or  '^venales*"  or  iia- 
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ported  Blaves,  were  generally  treated  with 
greater  indulgence  by  their  masters'  in 
whose  families  they  had  been  brought 
up ;  and  they  generally  were  considered 
or  inferior  value  to  the  imported  slaves, 
being  considered  as  spoilt  and  trouble- 
tome.  The  number  of  slaves  bom  in 
Roman  funilies  appears  at  all  times  to 
have  been  &r  inferior  to  that  of  the  im- 
ported slaves.  In  getieral  the  propagation 
of  slaves  was  not  much  encouraged  by 
masters,  many  of  whom  considered  slaves 
bom  at  home  to  cost  more  than  those  who 
were  imported. 

There  was  a  brisk  trade  in  slaves 
carried  on  from  the  coasts  of  Africa,  the 
Enxine,  Syria,  and  Asia  Minor.  The 
island  of  Delos  was  at  one  time  a  great 
mart  for  slaves,  who  were  imported  thi- 
ther by  the  Cilician  pirates.  (Strabo, 
p.  668,  Casaub.)  The  Illyriaus  procured 
numerous  slaves  for  the  Italian  market, 
whom  the^  bought  or  stole  from  the  bai^ 
barous  tnbes  in  their  neighbourhood. 
But  the  chief  supply  of  slaves  was  derived 
from  Asia  and  Africa.  In  most  conn- 
tries  it  was  customary  for  indigent  pa- 
rents to  sell  their  children  to  slavcndealers. 
Criminals  were  also  in  certain  cases  con- 
deomed  to  slavery,  like  the  galley-slaves 
of  our  own  times. 

Both  law  and  custom  forbade  prisoners 
taken  in  civil  wars,  especially  m  Italy, 
to  be  dealt  with  as  slaves ;  and  this  was 
perhaps  one  reason  of  the  wholesale 
massacres  of  captives  by  Sulla  and  the 
Triumviri.  In  the  war  between  the 
party  of  Otho  and  Vitellius,  Antonius, 
who  commanded  the  army  of  the  latter, 
having  take  Cremona,  ordered  that  none 
of  the  captives  should  be  detained,  upon 
which  the  soldiers  began  to  kill  those 
who  were  not  privatdy  ransomed  by 
their  friends. 

In  the  later  period  of  the  empire  f^ree- 
bom  persons  <n  low  condition  were  glad 
to  secure  a  subsistence  by  labour  on 
the  estates  of  the  ^reat  landowners,  to 
which,  after  a  continued  residence  for 
thirty  vears,  they  and  their  fiunilies  be- 
came bound  by  a  tacit  agreement  under 
the  name  of  Coloni,  Rustici,  Adscrip- 
titii,  &c  The  phrase  "servi  terra," 
which  is  applied  to  them,  shows  their 
connection  with  the  soil.    They  could 


marry,  which  slaves  could  not.  Though 
tlicy  bear  a  considerable  resemblance  to 
the  serfk  and  villeins  (villani)  of  the 
middle  ages,  yet  there  are  some  import- 
ant points  of  difference  and  there  is  no 
evidence  of  any  historical  connection  be- 
tween the  Coloni  and  Villani.  The  sub- 
ject of  the  Coloni  is  discussed  by  Savienv, 
UAer  den  RSmiachen  CotaiuU ;  Zeit- 
schriftfiir  Gexhicht,  JUchUwissauchaJi, 
voL  vi 

The  customary  allowance  of  food  for 
a  slave  appears  to  have  been  four  Roman 
bushels,  *'  modii "  of  com,  mostly  **  far," 
per  month  for  country  slaves,  and  one 
Koman  libra  or  pound  daily  for  those  in 
town.  Salt  anci  oil  were  occasionally 
idlowed,  as  well  as  weak  wine.  Neither 
meat  nor  vegetables  formed  part  of  their 
regular  allowance ;  but  they  got,  accord- 
ing to  seasons,  fmit,  such  as  figs,  olives, 
apples,  pears,  &c.  (Cato,  Columella,  and 
Varro.)  Labourers  and  artizans  in  the 
country  were  shut  up  at  night  in  a  house 
Cergastulum"),  in  which  each  slave  ap- 
pears to  have  had  a  separate  celL  Males 
were  kept  apart  from  females,  ezceptmg 
those  whom  the  master  allowed  to  form 
temporary  connections.  Columella  ad- 
verts to  some  distinction  between  the 
ergastulum  for  ordinary  labourers  and 
that  for  ill-behaved  slaves,  which  latter 
was  in  fkct  a  prison,  often  under  ground ; 
but  generally  speaking  the  ergastub  in 
the  later  times  of  the  republic  and  under 
the  empire  appear  to  have  been  no  better 
than  prisons  in  which  freemen  were 
sometimes  confined  after  beins  kidnapped. 
The  men  often  worked  in  chains.  The 
overseers  of  ihrms  and  herdsmen  had 
separate  cabins  allotted  to  them.  Slaves 
enjoyed  relaxation  from  toil  on  certain 
festivities,  such  as  the  Saturnalia. 

The  number  of  slaves  possessed  by  the 
wealthy  Romans  was  enormous.  Some 
individuals  are  said  to  have  possessed 
10,000  slaves.  Scaurus  possessed  above 
4000  domestic  and  as  many  rustic  slaves. 
In  the  reign  of  Augustus,  a  freedman 
who  had  sustained  great  losses  during 
the  civil  wars  left  4116  slaves,  besides 
other  property. 

A  master  had,  as  a  ^eral  rule,  the 
power  of  manumitting  his  slave,  and  this 
Le  could  effect  in  several  forms,  by  Vin- 
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dicta.  Census,  or  by  Testamentom.  The 
Lex  Aelia  Sentia,  as  already  mentioned, 
laid  various  restrictions  on  manumission. 
Among  other  tilings  it  preTcnted  persons 
under  twenty  years  of  age  from  manu- 
mitting a  slave  except  by  the  Vindicta, 
and  with  the  approbation  of  the  Con- 
flilinm,  which  at  Rome  consisted  of  five 
senators  and  five  Roman  eqnites  of  legal 
age  (pnberes),  and  in  the  provinces  con- 
sisted of  twenty  recuperatores,  who  were 
Roman  citizens.  (Gams),  i.  20,  38.)  The 
Lex  Aelia  Sentia  also  made  all  manumis- 
sions void  which  were  e£Fected  to  cheat  cre- 
ditors or  defraud  patrons  of  their  rights. 
The  hex  Furia  Caninia,  which  was  passed 
about  A.D.  7,  limited  Uie  whole  number 
of  slaves  who  could  be  manumitted  by 
testament  to  100,  and  when  a  man  had 
fewer  than  500  slaves,  it  determined  by 
a  scale  the  number  that  he  could 
manumit  This  Lex  only  applied  to 
manumisdon  by  testament  (uaius,  i. 
42,  &c) 

In  uie  eariier  ages  of  the  Republic, 
slaves  were  not  verv  numerous,  and  were 
chiefly  employed  inhousehold  offices  or  as 
mechanics  in  the  towns.  But  alter  the  con- 
guests  of  Rome  spread  beyond  the  limits  of 
Italy  the  influx  of  captives  was  so  great, 
and  thdr  price  fell  so  low,  that  they  were 
looked  upon  as  a  cheap  and  easily  renewed 
commodity,  and  treated  as  such.  The 
condition  of  the  Roman  slave,  generally 
speaking,  became  worse  in  the  later  ages 
en  the  republic;  and  many  of  the  em- 
perors, even  some  of  the  worst  of  them, 
interfered  on  behalf  of  the  slave.  Au- 
gustus established  courts  for  the  trial  of 
slaves  who  were  charged  with  serious 
offences,  intending  thus  to  supersede 
arbitrary  punishment  by  the  masters,  but 
the  law  was  not  made  obligatory  upon 
the  masters  to  bring  their  slaves  before  the 
courts,  and  it  was  often  evaded.  By  a  law 
passed  in  the  time  of  Claudius,  a  master 
who  exp(»ed  his  sick  or  infirm  slaves 
forfeited  all  right  over  ^hem  in  the  event 
of  their  recovery.  The  Lex  Petronia, 
probably  passed  m  the  titne  of  Augustus, 
or  in  the  reign  of  Nero,  pTbhibited  masters 
from  compelling  their  slares  to  fight  with 
wild  beasts,  except  with  the  consent  of 
the  judicial  authorities,  and  on  a  sufficient 
case  being  made  out  against  the  slave. 


Domitian  forbade  the  mutilation  of  slaves. 
Hadrian  suppressed  the  ergastula,  or 
private  prisons  for  the  ooD&ement  of 
slaves;  he  also  restrained  proprietors 
from  selling  their  slaves  to  keepers  of 
gladiators,  or  to  brothel- keepers,  except 
as  a  punishment,  in  which  case  tlte  sanc- 
tion of  a  judge  (judex)  was  required. 
Antoninus  Pius  adopted  an  old  law  of 
the  Athenians  by  which  the  judge  who 
should  be  satisfied  of  a  slave  being  cruelly 
treated  by  his  owner,  had  power  to  oblige 
the  owner  to  sell  him  to  some  other  per- 
son. The  judge,  however,  was  left  entirely 
to  his  own  discretion  in  determining  what 
measure  of  harshness  in  the  owner  should 
be  a  proper  g^und  for  judicial  inter- 
position. Septimius  Severus  forbade  the 
foreible  subjection  of  slaves  to  prosti- 
tution. The  Christian  emperors  went 
fhrther  in  protecting  the  persons  of  slaves^ 
Constantine  placed  the  wilful  murder  of 
a  slave  on  a  level  with  that  of  a  freeman ; 
and  Justinian  confirmed  this  law,  in- 
cluding within  its  provisions  cases  of 
slaves  who  died  under  excesave  punish- 
ment Constantine  made  also  two  laws, 
both  nearly  in  the  same  words,  to  prevent 
the  fbroible  separation  of  the  members  of 
servile  fiunilies  by  sale  or  partition  of 
property.  One  of  the  laws,  dated  jun. 
334,  was  retained  by  Justinian  in  his 
code.  The  Chureh  also  powerfully  in- 
terfered for  the  protection  of  slaves, 
by  threatening  excommunication  against 
owners  who  put  to  death  their  slaves 
without  the  consent  of  the  judge ;  and  hj 
affording  asylum  within  sacred  precincts 
to  slaves  from  the  anger  of  unmereiful 
masters.  A  law  of  Theodosius  L  ao- 
ihorixed  a  slave  who  had  taken  refuge 
in  a  chureh  to  call  for  the  protection  uf 
the  judge,  that  he  mi^ht  proceed  un- 
molested to  his  tribunal  m  order  that  his 
case  might  be  investigated.  After  Chris- 
tianity became  the  predominant  reli- 
^on  m  the  Roman  world,  it  exercis<^^d 
m  various  waj^s  a  beneficial  inflocnce 
upon  the  condition  of  the  slaves,  without 
however  interfering,  at  least  for  centuries, 
with  the  institution  of  slavery  itself. 
Even  the  laws  of  the  Christian  emperors 
which  abolished  the  master's  power  of  life 
and  death  over  his  slave  were  long  evaded. 
Salvianus  (/>«    Guhernaiione  Dii,  iv.) 
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informs  us  that  in  the  provinces  of  Ganl, 
in  tlie  fifth  century,  masters  still  fiuided 
that  they  had  a  right  to  put  their  slaves 
to  death.  Macrobius  {Saturn.,  i.  11^ 
makes  one  of  his  interlocutors,  though 
a  heathen,  expatiate  with  great  eloquence 
on  the  cruel  and  unjust  treatment  of 
slaves.  In  Spain,  in  the  early  period  of 
the  Visigothic  kings,  the  practice  of  put- 
ting slaves  to  deaUi  still  existed,  for  in 
the  *Foro  Judicnm'  (b.  vi.  titS])  it  is 
said  that  as  some  cruel  masters  in  the 
impetuosity  of  their  pride  put  to  death 
their  slaves  without  reason,  it  is  enacted 
that  a  public  and  regular  trial  shall  take 
place  previous  to  their  condemnation. 
Several  laws  and  ecclesiastical  canons 
forbade  the  sale  of  Chriftians  as  slaves 
to  Jews  or  Saracens  and  other  un- 
believers. 

The  northern  tribes  which  invaded  the 
Western  empire  had  their  own  slaves, 
who  were  chiefly  Slavonian  cantives,  dis- 
tinct from  the  slaves  of  the  Komans  or 
conquered  inhabitants.  In  course  of  time, 
however,  the  various  classes  of  shives 
merged  into  one  class,  that  of  the  **  ad- 
scripti  gleboe,"  or  serfs  of  the  middle 
ages,  and  the  institution  of  Roman  slavery 
in  its  unmitigated  form  became  oblite- 
rated. The  precise  period  of  this  change 
cannot  be  fixed ;  it  took  place  at  various 
times  in  different  countries.  Slaves  were 
exported  from  Britain  to  the  Continent 
in  the  Saxon  period,  and  the  young  Eng- 
lish slaves  whom  Pope  Gregory  I.  saw 
in  the  market  at  Rome  were  probably 
brought  thither  by  slave^ealeis.  Giraf- 
dus  Cambrensis,  William  of  Malmesbury, 
and  others  accuse  the  Anglo-Saxons  of 
selling  their  female  servants  and  even 
their  children  to  strangers,  and  especially 
to  the  Irish,  and  the  practice  continued 
even  after  the  Norman  conquest  In  the 
canons  of  a  coundl  held  at  London,  aj). 
1 102,  it  is  said,  *'  Let  no  one  from  hence- 
forth presume  to  carr^  on  that  wicked 
traffic  by  which  men  in  England  have 
been  hitherto  sold  like  brute  animals," 
(Wilkins's  Concilia,  i.  p.  383.) 

But  although  the  traffic  in  sUves  ceased 
among  the  Christian  nations  of  Europe, 
it  continued  to  be  carried  on  by  the 
Venetians  across  the  Mediterranean  in 
the  age  of  the  Crusades.    The  Venetians 


supplied  the  markets  of  the  Saracens  with 
slaves  purchased  from  the  Slavonian 
tribes  which  bordered  on  the  Adriatic. 
Besides,  as  personal  slaverv  and  the 
traffic  in  slaves  continued  in  sll  Moham- 
medan countries,  Christian  captives  taken 
by  Musselmans  were  sold  in  the  markets 
of  Asia  and  Northern  Africa,  and  have 
continued  to  be  sold  till  within  our  own 
times,  when  Christian  slavery  has  been 
abolished  in  Barbary,  E^pt,  and  the 
Ottoman  empire^  by  the  mterference  of 
the  Christian  powers,  the  emancipation 
of  Greece,  and  the  conquest  of  Algiers  by 
the  French. 

With  the  discovery  of  America,  a  new 
description  of  slavery  and  slave-trade  arose. 
Christian  nations  purchased  African  ne- 
groes for  the  purpose  of  emplo^g  them 
in  the  mines  and  plantations  of  the  New 
World.  The  natives  of  America  were 
too  weak  and  too  indolent  to  undergo 
the  hard  work  which  their  ftianish 
task-masters  exacted  of  them,  and  they 
died  in  great  numbers.  Las  Casas,  a 
Dominican,  advocated  with  a  persevering 
energy  before  the  court  of  Spain  the 
cause  of  the  American  aborigines,  and 
reprobated  the  system  of  the  *'reparti» 
mientos,"  by  which  they  were  distributed 
in  lots  like  cattle  among  their  new  mas- 
ters. But  it  was  necessary  for  the  settie- 
ments  to  be  made  profitable  in  order  to 
satisfy  the  conquerors,  and  it  was  sug^ 
gested  that  negroes  from  Africa,  a  more 
robust  and  active  race  than  the  American 
Indians,  might  be  substituted  for  them. 
It  was  stated  that  an  able-bodied  negro 
could  do  as  much  work  as  four  Indians. 
The  Portuguese  were  at  that  time  pos- 
sessed of  a  great  part  of  the  coast  of 
Africa,  where  they  easily  obtained  by 
force  or  barter  a  considerable  number  of 
slaves.  The  trade  in  slaves  among  the 
nations  of  Africa  had  existed  from  time 
immemorial.  It  had  been  carried  on  in 
antient  times:  the  Garamantes  used  to 
supply  the  slave-dealers  of  Carthage, 
Cvrene,  and  Egypt  with  black  slaves 
which  they  brought  from  the  interior. 
The  demand  for  slaves  by  the  Portuguese 
in  the  Atlantic  harbours  gave  the  trade  a 
fresh  direction.  The  petty  chie&  of  the 
interior  made  predatory  incursions  into 
each  other^s  territories,  and  sold  their 
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captivest  and  sometimes  their  own  rab- 
jects,  to  the  European  traders.  The  first 
negroes  were  imported  by  the  Portuguese 
from  Africa  to  the  West  Indies  in  1503, 
and  in  1511  Ferdinand  the  Catholic  al- 
lowed a  larger  importation.  These,  how- 
ever, were  private  and  partial  speculations ; 
it  is  said  that  Cardinal  Ximenes  was  op- 
posed to  the  trade  because  he  oonadered 
It  unjust  Charles  V.,  however,  being 
pressed  on  one  side  by  the  demand  for 
labour  in  the  American  settlements, 
and  on  the  other  by  Las  Casas  and 
others  who  pleaded  the  cause  of  the  In- 
dian natives,  granted  to  one  of  his  Fle- 
mish courtiers  the  exclusive  privilege  of 
importing  4000  blacks  to  the  West  Indies. 
The  Fleming  sold  his  privilege  for 
25,000  ducats  to  some  Genoese  merdiantB, 
who  organised  a  regular  slave-trade  be- 
tween Africa  and  America.  As  the 
European  settlements  in  America  in- 
creased and  extended,  the  demand  for 
slaves  also  increased;  and  all  European 
nations  who  had  colonies  in  America 
shared  in  the  slave-trade.  The  details  of 
that  trade,  the  sufferings  of  the  slaves  in 
their  journey  from  the  interior  to  the 
coast,  and  afterwards  in  their  pessa^ 
across  the  Atiantic — their  treatment  m 
America,  which  varied  not  only  according 
to  the  disposition  of  their  individual 
masters,  but  also  according  to  different 
colonies, — are  matters  of  notoriety  which 
have  been  amply  discussed  in  every  coun- 
try of  Europe  during  the  last  and  present 
centuries.  It  is  generally  understood 
that  the  slaves  of  the  Spaniards,  especially 
in  Continental  America,  were  the  best 
treated  of  all.  But  the  negro  slaves  in 
general  were  exacdy  in  the  same  con- 
dition as  the  Roman  slaves  of  old,  being 
saleable,  and  punishable  at  the  will  of 
their  owners.  Restrictions,  however,  were 
gradually  introduced  bv  tiie  laws  of  the 
respective'  states,  in  order  to  protect  the 
life  of  the  negro  slave  against  the  caprice 
or  brutality  of  his  owner.  In  the  British 
colonies,  especially  in  the  latter  part  of 
the  last  century  and  the  beginning  of  the 

{>resent,  much  was  done  by  the  legis- 
ature;  courts  were  established  to  hear 
the  compbiints  of  the  slaves,  flogging  of 
females  was  forbidden,  the  punishment 
of  males  was  also  limited  within  certain 


bounds,  and  the  oonditioii  of  the  slav« 
population  was  neatly  ameliorated.  Still 
the  advocates  of  emancipation  objected  to 
the  principle  of  slavery  as  being  unjust 
and  unchristian ;  and  they  also  appealed 
to  experience  to  show  that  a  human 
being  cannot  be  safely  trusted  solely  to 
the  mercy  of  another. 

But  long  before  they  attei^Xed  to 
emancipate  the  slaves,  the  effiirtB  of 
philantnropistB  were  directed  to  abolish 
the  dave  traffic,  which  desolated  Africa, 
wholly  prevented  its  advance  in  civiliza- 
tion, and  encouraged  the  nmltreatment  of 
the  negroes  in  the  colonies,  by  affording 
an  unlimited  supply*  and  mating  it  not 
the  planter's  interest  to  keep  up  his  stock 
in  tiie  natural  way.  The  attention  of 
mankind  was  first  effisctually  awakened 
to  the  horrors  of  this  trade  by  Thomas 
Clarkson.  His  labours,  with  me  aid  of 
the  zealous  men,  chiefly  Quakers,  who 
early  joined  him,  prepared  the  way  for 
Mr.  Wilberforoe,  who  brought  the  sab> 
ject  before  parliament  in  1788,  and  al> 
though,  after  his  notice,  the  motion*  owing 
to  his  accidental  illness,  was  first  brought 
forward  by  Mr.  Pitt,  Mr.  Wilbcrfwce 
was  throughout  the  great  parliamentsjy 
leader  in  the  cause^jpowerfully  supported 
in  the  country  by  Thomas  Cl&rk&[>n  sod 
others,  as  Richard  Phillips,  George  Uax- 
rison,  William  Allen,  all  of  the  Society  of 
Friends,  Mr.  Stephen,  who  had  been  ia 
the  West  Indies  as  a  barrister,  and  Mi. 
Z.  Macaulay,  who  had  been  governor  cf 
Sierra  Leone,  and  had  also  resided  io 
Jamaica.  A  bill  was  first  carried  (birm^ 
in  by  Sir  W.  Dolben)  to  regulate  the 
trade  until  it  could  be  abolished,  and  this 
in  some  degree  diminished  the  horrors  of 
the  middle  passage.  But  the  question  cf 
abolition  was  repeatedly  defeated,  until 
1804,  when  Mr.  Wilberforoe  first  carried 
the  bill  through  the  Commons;  it  wss 
thrown  out  in  the  Lords,  and  next  yrar  it 
was  again  lost  even  in  the  Commocs. 
Meanwhile  the  capture  of  the  foreisa 
colonies,  especially  the  Dutch,  daring  tbc 
war,  frightfully  increased  the  amonct  cf 
the  trade,  by  opening  these  settlements  tc. 
British  capital;  and  at  one  time  xhe 
whole  importation  of  slaves  by  British 
vessels  amounted  to  nearly  60,000  yearly, 
of  which  about  a  third  was  for  the  soppfy 
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of  oal'  old  colonies.  At  length,  in  1805, 
an  order  in  council  prohibited  the  slave- 
trade  in  the  conquered  colonies.  Next 
year  the  administration  of  Lord  Grenville 
and  Mr.  Fox  carried  a  bill  through,  pro- 
hibiting British  subjects  from  engaging 
in  the  trade  for  supplying  either  foreign 
settlements  or  the  conquered  colonies.  A 
resolution  moved  by  Mr.  Fox,  the*  last 
time  he  took  any  part  in  public  debate, 
Tvas  also  carried  in  1806,  pledging  the 
Conunons  to  a  total  abolition  of  the  trade 
early  next  session,  and  this  was,  on  Lord 
Grenville's  motion,  adopted  by  the  Lords. 
Accordingly  next  year  the  General  Abo- 
lition Bill  was  brought  in  by  Lord  Howick 
(afterwards  Earl  Grey),  and  being  passed 
by  both  houses,  received  the  royal  assent 
on  the  25th  of  March,  1807.  This  Act 
prohibited  slave-trading  from  and  after 
the  Ist  of  January,  18U8  ;  but  as  it  only 
subjected  offenders  to  pecuniary  penalties, 
it  was  found  that  something  more  was 
required  to  put  down  a  traffic  the  gains 
of  which  were  so  great  as  to  cover  all 
losses  by  capture.  In  1810  the  House 
of  Commons,  on  the  motion  of  Mr. 
Brougham,  passed  unanimously  a  resolu- 
tion, pledging  itself  early  next  session 
effectually  to  prevent  "such  daring 
violations  of  the  law  ;'*  and  he  next  year 
carried  a  bill  making  slave-trading  felony, 
punishable  by  fourteen  years'  transporta- 
tion, or  imprisonment  with  hard  labour. 
In  1824  the  laws  relating  to  the  slave- 
trade  were  consolidated,  and  it  was  fur- 
ther declared  to  be  piracy,  and  punishable 
capitally,  if  committed  within  the  Admi- 
ralty jurisdiction.  In  1837  this  was 
changed  to  transportation  for  life,  by  the 
acts  diminishing  the  number  of  capital 
punishments.  Since  the  Felony  Act  of 
1811,  the  British  colonies  have  entirely 
ceased  to  have  any  concern  in  this  traffic. 
If  any  British  subjects  have  engaged  in 
it,  or  any  British  capital  has  been  em- 
barked in  it,  the  oifence  has  been  com- 
mitted in  the  foreign  trade. 

The  Duke  of  Wellington,  while  am- 
bassador at  Paris,  in  1814,  used  every 
effort  to  obtain  from  the  restored  Bourbon 
government  a  prohibition  of  the  traffic  in 
slaves;  but  the  French  West  Indian  in- 
terest and  I  commercial  jealousy  of  Eng- 
land frustrated  all  his  attempts.     The 
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first  French  law  abolishing  the  slave- 
trade  was  a  decree  issued  by  Napoleon 
on  the  29th  of  March,  1815,  during  the 
Hundred  Davs,  after  his  return  from  Elba. 
It  prQ|iibitea  any  vessel  from  fitting  out 
for  the  trade,  either  in  the  ports  of  France 
or  in  those  of  her  colonies ;  and  the  in- 
troduction or  sale  in  the  French  colonies 
of  any  negro  obtained  by  the  trade,  whe- 
ther carried  on  by  French  subjects  or 
foreigners.  The  influence  of  Great  Bri- 
tain was  again  strenuously  exerted  at  the 
peace  in  1815,  to  obtain  Uie  concurrence 
of  foreign  powers  in  the  abolition;  and 
the  object  has  been  steadily  kept  in  view 
by  this  country,  and  every  opportunity 
of  forwarding  it  taken  advantage  of, 
down  to  the  present  time.  The  conse- 
quence has  been  that  now  nearly  all 
the  powers  in  Europe  and  America  have 
passed  laws,  or  entered  into  treaties,  pro- 
hibiting the  traffic 

To  the  General  Treaty  signed  by  the 
representatives  of  Austria,  France,  Great 
Britain,  Portugal,  Prussia,  Russia,  Spain, 
and  Sweden,  assembled  in  Congress  at 
Vienna,  on  the  9th  of  Jane,  1815,  was 
annexed,  as  having  the  same  force  as  if 
textually  inserted,  a  Declaration,  signed 
at  the  same  place  by  the  Plenipotentiaries 
of  certain  of  the  powers,  on  the  8th  of 
February  preceding,  to  the  following 
effect:— that,  seeing  several  European 
governments  had  alread]^,  virtually,  come 
to  the  resolution  of  putting  a  stop  to  the 
slave-trade,  and  that,  successively,  all  the 
powers  possessing  colonies  in  diifferent 
parts  of  the  world  had  acknowledged, 
either  by  legislative  acts,  .or  by  treaties 
or  other  formal  engagements,  the  duty 
and  necessity  of  abolishing  it ;  and  that 
by  a  separate  article  of  the  late  treaty  of 
Paris  (30th  May,  1814),  Great  Britain 
and  France  had  engaged  to  unite  their 
efforts  at  this  Congress  of  Vienna  to  m- 
duce  all  the  powers  of  Christendom  to 
proclaim  its  universal  and  definitive  abo- 
lition ;  the  members  of  the  Congress  now 
dedared,  in  the  face  of  Europe,  that  they 
were  animated  with  the  sincere  desire 
of  concurring  in  the  most  prompt  and 
effectual  execution  of  this  measure  by  all 
the  means  at  their  disposal.  And  this 
Declaration  was  renewed  by  the  Plecipo- 
tentiaries  of  Austria,  France,  Great  liri- 
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tun,  Profiria,  and  Ros^  assembled  in 
Congress  at  Verona,  in  resolutions  adopted 
in  a  conference  held  on  the  28th  of  No- 
vember, 1822 ;  in  which,  howerer,  it  is 
admitted  that,  '*  notwithstanding  this  de- 
claration, and  in  spite  of  the  legislative 
measares  which  nave  in  consequence 
been  adopted  in  various  countries,  and  of 
the  several  treaties  concluded  since  that 
period  between  the  maritime  powers,  this 
commerce,  solenmly  proscribed,  has  con- 
tinued to  this  very  da^;  that  it  has 
sained  in  activity  what  it  may  have  lost 
m  extent ;  that  it  has  even  taken  a  still 
more  odious  character,  and  more  dreadful 
from  the  nature  of  the  means  to  which 
those  who  carry  it  on  are  compelled  to 
have  recourse." 

The  following  will  be  found,  we  be- 
lieve, to  be  a  correct  and  complete  list  of 
the  treaties  and  conventions  ror  the  sup- 
pression of  the  slave-trade  that  have 
Deen  made  by  this  country  witii  other 
states  since  the  general  peace : — 

In  1814,  with  France,  by  Additional 
Articles  to  the  Definitive  Treaty  of  Peace 
signed  at  Paris  SOth  May  (enga^ng  that 
the  slave-trade  should  be  abolished  by 
the  French  government  in  the  course  of 
five  years);  and  with  the  Netherlands,  by 
treaty  of  London,  1 3th  August  Its  abo- 
lition had  also  been  stipulated  in  the 
Treaty  of  Kiel,  concluded  with  Denmark 
on  the  14th  of  January. 

In  1815,  with  France,  by  Additional 
Article  to  Definitive  Treatv  signed  at 
Paris  20th  November  (by  which  the  two 
powers,  having  each  already,  in  their  re- 
pective  dominions,  prohibited,  without 
restriction,  their  colonies  and  subjects 
from  taking  any  part  whatever  in  the 
slave-trade,  engage  to  renew  their  efibrts, 
through  their  ministers  at  the  courts  of 
London  and  Paris,  for  its  entire  and  defi- 
nitive abolition) ;  and  with  Portugal,  by 
Treaty  signed  at  Vienna  22nd  January 
(referring  to  Treaty  of  Alliance  concluded 
at  Rio  de  Janeiro  19th  Februaiy,  1810, 
in  which  the  Prince  Regent  of  Portugal 
had  declared  his  determination  to  adopt 
the  most  efficacious  means  for  bringing 
about  a  gradual  abolition  of  the  slave- 
trade  ;  and  making  it  now  unlawM  for 
any  of  the  subjects  of  the  crown  of  Por- 
tugal to  purchase  slaves^  or  to  carry  on 


the  slave-trade,  on  any  part  of  the  ooast 
of  Africa  to  the  northward  of  the  equa- 
tor). 

In  1817,  with  Portugal,  by  Coovention 
u^ed  at  London  28th  July  (prohibiting 
universally  the  carrying  on  of  the  slave- 
trade  by  Portuguese  vessels  bound  for 
any  port  not  in.  the  dominions  of  his  Most 
Faithffil  Majesty;  and  restricting  it  in 
other  circumstances^ ;  with  Portugal,  by 
Separate  Article,  signed  at  LondoD  11^ 
September  (referring  to  arrangements  to 
be  adopted  '*  as  soon  as  the  total  abolition 
of  the  slave-trade,  for  the  subjects  of  the 
crown  of  Portugal,  shall  have  taken 
place  "V,  with  Spain,  by  Treaty  signed  at 
Madrid  23rd  September  (by  which  his 
Catholic  Majesty  engages  that  the  slave- 
trade  shall  be  abolished  throughout  the 
entire  dominions  of  Spain  on  the  SOth  of 
May,  1820,  and  that  in  the  mean  time  it 
shall  not  be  lawfbl  for  any  of  the  subjects 
of  the  crown  of  Spain  to  purchase  slaves, 
or  to  carry  on  the  slave-trade,  on  any 
part  of  the  coast  of  Africa  to  the  north  of 
the  equator,  or  in  vessels  bound  for  any 
port  not  in  the  dominions  of  his  Catholic 
Majesty;  and  by  which  the  restrictions 
unaer  which  the  trade  may  be  carried  on 
in  other  circumstances  are  specified); 
and  with  Radama,  king  of  Madagascar 
and  its  dependencies,  by  Treaty  siloed  at 
Tamatave  23rd  October. 

In  1818,  with  tiie  Netherlands,  by 
Treaty  agned  at  the  Hague  4th  May 
(specifying  restrictions  under  which  the 
reciprocal  ri^ht  of  visitation  and  search 
is  to  be  exercised). 

In  1820,  with  Madagascar,  by  Addi- 
tional Articles  signed  at  Tanauarivonz 
lltii  October. 

In  1822,  with  Imaum  of  Muscat,  by 
Treaty  signed  at  Muscat  10th  Sefrtem- 
ber;  with  Netherlands,  by  Explanatory 
and  Additional  Articles,  signed  at  Brus- 
sels 31  St  December;  and  with  Spain, 
by  Explanatory  Article  signed  at  Madrid 
10th  December. 

In  1823,  with  Netherlandf,  by  Addi- 
tional Article  signed  at  Brussels  25th 
January;  with  Portugal,  by  Additional 
Articles  signed  at  Lisbon  1 5th  March; 
and  with  Madagascar,  by  Additional  Ar- 
ticles signed  at  Tamatave  31st  May. 

In  1824,  witii  Sweden,  by  Treaty  of 
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Stockholm,  6th  November  (arranging 
reciprocal  right  of  yisitation  by  the  snips 
of  war  of  the  two  countries). 

In  1826,  with  Brazil,  by  Treaty  of 
Rio  de  Janeiro,  23rd  November  (renew- 
ing, on  the  separation  of  that  empire  from 
Portugal,  the  stipulations  of  the  treaties 
subsisting  with  the  latter  power). 

In  1831,  with  France,  by  Convention 
of  Paris,  30th  November  rstipulating  mu- 
tual right  of  search,  withm  certain  seas, 
by  a  number  of  ships  of  war  to  be  fixed 
every  year  for  each  nation  by  special 
agreement). 

In  1833,  with  France,  by  Supplemen- 
tary Convention  of  Paris,  22nd  March 
(further  regulating  the  right  of  visitation 
by  duly  authorized  cruisers). 

In  1834,  with  Denmark,  by  Treaty  of 
Copenhagen,  26th  July  (containing  the 
accession  of  his  Danish  Majesty  to  the 
Conventions  between  Great  Britain  and 
France  of  1831  and  1833);  with  Sa> 
dinia,  by  Treaty  of  Turin,  8th  August 
(containing  accession  of  that  power  to 
same  conventions);  and  with  Sardinia, 
by  Additional  Article,  signed  at  Turin, 
8th  December  (respecting  place  of  land- 
ing of  negroes  found  in  vessels  with  Sar- 
dinian flSbg). 

In  1835,  with  Spain,  by  Treaty  of 
Madrid,  28th  June  (abolishing  slave- 
trade  on  part  of  Spain  henceforward, 
totallv  and  finally,  m  all  parts  of  the 
world ;  and  regulating  a  reciprocal  right 
of  search) ;  and  with  Sweden,  by  Addi- 
tional Article  to  Treaty  of  1824,  signed 
at  Stockholm  15th  June. 

In  1837,  with  Tuscany,  by  Convention 
si^ed  at  Florence  24th  November,  con- 
taming  accession  of  the  Grand  Duke  of 
Tuscany  to  French  Conventions  of  1831 
and  1833) ;  with  Hanse  Towns,  by  Con- 
vention signed  at  Hamburg  9th  June 
(to  same  effect) ;  and  with  Netherlands, 
by  Additional  Article  to  Treaty  of  1818, 
signed  at  the  Hague  7th  February. 

In  1838,  with  Kingdom  of  the  Two 
Sicilies,  by  Convention  signed  at  Naples 
14th  February  (containing  accession  of 
his  Sicilian  Majesty  to  French  Conven- 
tions of  1831  and  1833). 

In  1839,  with  Republic  of  Venezuela, 
by  Treaty  signed  at  Caracas  15th  March 
(abolishing  tor  ever  the  traffic  in  slaves, 


so  fiir  as  it  consists  in  the  conveyance  of 
negroes  from  Africa ;  expressing  the  de- 
termination of  Venezuela  to  preserve  in 
force  the  provisions  of  a  law  passed  in 
February,  1825,  declaring  Venezuelans 
fbund  engaged  in  that  tnae  to  be  pirates 
and  punishable  with  death,  and  regulat- 
ing a  mutual  right  of  visitation) ;  with 
Chile,  by  Treaty  siened  at  Santiago  19th 
January;  with  Uruguay,  by  Treaty 
signed  at  Montevideo  13th  July;  with 
Argentine  Confederation,  by  Treaty 
si^ed  at  Buenos  Ayres  24th  May ;  and 
with  Hayti,  by  Convention  signcKd'  at 
Port-au-Prince  23rd  December. 

In  1840,  wiOi  Bolivia,  by  Treaty  signed 
at  Sucre  25th  September;  and  with 
Texas,  by  Treaty  signed  at  London  16th 
November. 

In  1841,  with  France,  by  Treaty  signed 
at  Paris  20th  December,  which  however 
the  French  government  afterwards  re- 
fused to  ratify ;  with  Mexico,  by  Treaty 
si^ed  at  Mexico  24th  February;  and 
with  Austria,  Prussia,  and  Russia,  by 
Treaty  signed  at  London  20th  December. 

In  1842,  with  the  United  States  of 
North  America,  by  Treaty  si^ed  at 
Washington  9th  August  (stipulating  that 
each  party  shall  maintain  on  the  coast  of 
Africa  a  naval  force,  carrying  in  all 
not  less  than  eighty  guns,  "to  enforce, 
separately  and  respectively,  the  laws, 
rights,  and  obligations  of  each  of  the  two 
countries  for  the  suppression  of  the  slave- 
trade  ;  the  said  squadrons  to  be  indepen- 
dent of  each  other,"  but  •*  to  act  in  con- 
cert and  co-operation,  upon  mutual  con- 
sultation, as  exigencies  may  arise  '*) ;  with 
the  Argentine  Republic;  and  with  the 
Republic  of  Hayti. 

In  1842,  with  Portugal,  by  Treaty 
signed  at  Lisbon  3rd  July. 

In  1845,  with  Brazil ;  and  with  France, 
by  a  Convention  signed  at  London  on  the 
29th  of  May  (by  which  each  power  is  to 
keep  up  an  equal  naval  force  on  the 
western  coast  of  Africa,  and  the  right  of 
visitation  is  to  be  exercised  only  by 
cruisers  of  the  nation  whose  flag  is  car- 
ried by  the  suspected  vessel^. 

The  History  of  the  Abolition  is  to  be 

found  in  the  work  under  that  title  by  T. 

Clarkson  (edition  1834),  and  the  state  of 

the  law,  as  well  as  the  treatment  of  slaves 
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practically  in  the  colonies,  is  most  fully 
treated  of  in  a  work  on  diat  subject  by 
Mr.  Stephen.  The  writings  of  the  late 
Sir  John  Jeremie  also  contain  much 
useful  information  on  the  condition  of 
slavery  in  the  British  colonies  just  be- 
fore the  Emancipation  Act.  T.  Clarkson's 
other  works  on  the  nature  of  the  traffic, 
which  first  exposed  it  to  the  people  of 
this  country,  were  published  in  1787. 

The  slave-trade  was  suppressed,  but 
slavery  continued  to  exist  in  the  British 
colonies.  In  1834 -the  British  parliament 
passed  an  act  b^  which  slavery  was  abo- 
lished in  all  British  colonies,  and  twenty 
millions  sterling  were  voted  as  compen- 
sation money  to  the  owners.  This  act 
(3  &  4  Wm.  IV.  c  73)  stands  prominent 
in  the  history  of  our  age.  No  other  na- 
tion has  imitated  the  example.  The 
emancipated  negroes  in  the  British  colo- 
nies were  put  on  the  footing  of  appren- 
ticed labourers.  By  a  subsequent  act 
(1  Vic.  c.  19)  all  apprenticeships  were  to 
cease  after  the  1st  of  August,  1840,  but 
the  day  was  anticipated  in  all  the  West 
Indian  colonics  by  acts  of  the  colonial  le- 
gislatures. Slavery  exists  in  the  French, 
Dutch,  Spanish,  and  Portuguese  colonies, 
and  in  the  southern  states  of  the  North 
American  Union.  The  new  republics  of 
Spanish  America,  generally  speaking, 
emancipated  their  slaves  at  the  time  of 
the  revolution.  As  the  slave  population 
in  general  does  not  maintain  its  numbers 
by  natural  increase,  and  as  plantations  in 
America  are  extended,  there  is  a  demand 
for  a  fresh  annual  importation  of  slaves 
from  Africa,  which  are  taken  to  Brazil, 
Cuba,  Puerto  Rico,  and  Monte  Video. 
In  a  recent  work,  *The  African  Slave- 
Trade  and  iU  Remedy,'  by  Sir  T.  Powell 
Buxton  (who,  after  Mr.  Wilberforce's  re- 
tirement, took  a  most  active  part  in  par- 
liament on  the  subject  of  slavery),  it  is 
calculated,  apparently  on  sufficient  data, 
that  not  less  than  150,000  nepro  slaves 
are  annually  imported  from  Africa  into 
the  above-mentioned  countries  in  contra- 
vention to  the  laws  and  the  treaties  ex- 
isting between  Great  Britain  and  Spain 
and  Portugal,  the  local  authorities  either 
winking  at  the  practice  or  being  unable 
to  prevent  it.  Since  the  slave-trade  has  I 
been  declared  to  be  illegal,  the  sufierings  | 


of  the  slaves  on  their  passage  across  tbe 
Atlantic  have  been  greatly  increased, 
owing  to  its  being  necessary  for  masters 
of  slave-traders  to  conceal  their  cargoes 
by  cooping  up  the  negroes  in  a  imall 
compass,  and  avoiding  the  Bridsb  cruis- 
ers ;  they  are  often  thrown  overboard  in 
a  chace.  There  is  a  considerable  loss  of 
life  incident  to  the  seizing  of  slaves  by 
force  in  the  hunting  excursions  afler  ne- 
groes, and  in  the  wars  between  the  chief- 
tains of  the  interior  for  the  purpose  of 
making  captives.  There  is  a  loss  on  their 
march  to  the  sea-ooast;  the  loss  in  the 
middle  passage  is  reckoned  on  an  aven^;e 
at  one-fourth  of  the  cargo ;  and,  besidts 
this,  there  is  a  fiurther  loss,  after  landing, 
in  what  is  called  the  ** seasoning*'  of  the 
slaves.  The  Portuguese  and  Brazilian 
flags  have  been  openly  used,  with  the  oon- 
uivance  of  the  autnorities,  for  carrving  on 
the  slave-trade.  The  Spanish  flag  has  alin 
been  used,  though  less  openly,  and  with 
greater  caution,  owing  to  the  treaty  b«^ 
tween  England  and  Spain  which  fonnally 
abolishes  the  slave-trade  on  the  part  of 
Spain.  A  mixed  commission  court  of 
Spaniards  and  British  exists  at  Havana  to 
try  slavers ;  but  pretexts  are  never  want- 
ing to  elude  the  provisions  of  the  trea^. 
There  seems  indeed  to  be  a  great  diA 
ficulty  in  obtaining  the  sincere  co-opera- 
tion of  all  Christian  powers  to  put  down 
the  slave-trade  effectually,  although  it  is 
certain  that  in  all  but  the  Portuguese  and 
Spanish  settlements  the  traffic  has  nov 
almost  entirely  ceased. 

Besides  the  slave-trade  on  the  Atlantic, 
there  is  another  periodical  exportaticm  uf 
slaves  by  caravans  from  Soudan  to  the 
Barbary  states  and  Eg^t,  the  annual 
number  of  which  is  variously  estimated 
at  between  twenty  and  thirty  thousand. 
There  is  also  a  trade  carried  on  by  the 
subjects  of  the  Imaum  of  Muscat,  who  ex- 
port slaves  in  Arab  vessels  from  Zanaebar 
and  other  ports  of  the  eastern  coast  of 
Africa,  to  Arabia,  Persia,  India,  J%v%, 
and  other  places.  In  a  despatch,  datL-d 
Zanzebar,  May,  1839,  Captain  Cogantsti- 
mates  the  slaves  annually  sold  in  tlui 
market  to  be  50,000.  The  Portuguese 
also  export  slaves  fVom  their  settlements 
on  the  Mozambique  coast,  to  Goa,  Din, 
and  their  other  Indian  possessiona. 
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By  a  law  of  the  Korin,  which,  however, 
is  not  aiwap  observed  in  all  Mohamme- 
dan countnes,  no  Mussulman  is  allowed 
to  enslave  one  of  his  own  faith.  The 
Moslem  negro  kingdoms  of  Soudan  supply 
the  slave-trade  at  the  expense  of  ^eir 
pagan  subjects  or  neighbours,  whom  they 
sell  to  the  Moorish  traders.  Mohammedan 
powers  will  probably  never  suppress  this 
trade  of  their  own  accord. 

There  is  a  considerable  internal  slave- 
trade  in  the  United  States  of  North  Ame- 
rica. Negroes  are  bred  and  sold  in  Mary- 
land and  Virginia,  and  some  other  of  the 
slave-holding  states,  and  carried  to  the 
more  fertilelands  of  Alabama,  Louisiana, 
and  other  southern  states. 

It  is  maintained  by  some  that  the  Afri- 
can slave-trade  cannot  be  effectually  put 
down  by  force,  and  that  the  only  chance 
of  its  nltimate  suppresaon  is  by  civilizing 
central  Africa,  by  encouraging  agricultu- 
ral industry  and  legitimate  branches  of 
commerce,  and  at  the  same  time  spread- 
ing education  and  Christianity ;  and  also 
by  giving  the  protection  of  the  British 
flag  to  those  negroes  who  would  avail 
themselves  of  it  It  is  certain  that  if 
other  countries  will  not  exert  themselves, 
the  abolition  must  be  postponed  to  this 
remote  period.  The  Africans  sell  men 
because  they  have  no  other  means  of  pro- 
caring  European  commo(fities,  and  there 
seems  no  doubt  that  one  result  of  the 
?lave-trade  is  to  keep  central  Africa  in 
a  state  of  barbarism. 

The  amount  of  the  slave  population 
now  existing  in  America  is  not  easily  as- 
certained. By  the  census  of  1835  Brazil 
contained  2,100,000  slaves.  The  slaves 
in  Cuba,  in  1826,  were,  according  to 
Humboldt,  about  260,000.  In  the  United 
States  the  number  of  slaves  was  2,487,355 
by  the  census  of  1840,  which  is  478,324 
more  than  tlie  number  according  to  the 
census  of  1830« 

Societies  for  the  ultimate  and  universal 
abolition  of  slavery  exist  in  England, 
France,  and  the  United  States,  and  they 
publish  their  Reports;  and  a  congress 
was  held  in  London,  June,  1840,  of  dele- 
gates from  many  ooiutries  to  confer  upon 
the  means  of  effecting  it  The  American 
Society  has  formed  a  colony  called  Libe- 
ria«  seur  Cape  Mesorado,  on  the  west 


coast  of  Afinca,  where  negroes  who  have 
obtained  their  freedom  in  the  United 
States  are  sent,  if  they  are  willine  to  go. 
The  English  government  has  a  colony  for 
a  similar  purpose  at  Sierra  Leone,  where 
negroes  who  have  been  seized  on  board 
slavers  by  English  cruisers  are  settled. 

SMALL  DEBTS.  [Insolvency;  Re- 
quests, Courts  of.] 

SMUGGLING  is  the  clandestine  in- 
troduction of  prohibited  goods;  or  the 
illicit  introduction  of  goods  by  the  eva- 
sion of  the  legal  duties.  Excessive  duties 
present  a  temptation  to  men  to  evade 
them ;  and  the  law  loses  a  great  part  of 
its  moral  influence  when  it  first  tempts  to 
violation  of  it  and  then  ponishes  the 
offence.  In  parts  of  a  country  where  a 
**  free  trade "  is  extensively  carried  on, 
the  smuggler  is  rather  a  popular  person 
than  otherwise ;  in  some  countries,  as  in 
Spain,  still  more  than  in  England.  His 
neighbours  do  not  usually  regard  his 
mode  of  acquiring  a  livelihood  disgrace- 
ful, but  rather  look  upon  him  as  a  bene- 
factor who  supplies  them  with  necessa- 
ries and  luxuries  at  a  cheap  rate.  *'To 
pretend,"  says  Adam  Smith,  **  to  have 
any  scruple  about  buying  smuggled  goods 
would  in  most  countries  be  regarded  as 
one  of  those  pedantic  pieces  of  hypocrisy 
which,  instead  of  gaining  credit  with 
anybody,  serve  only  to  expose  the  person 
who  pretends  to  practise  them  to  the  sus- 
picion of  being  a  greater  knave  than  the 
rest  of  his  neighbours."  This  is  probably 
rather  too  strongly  expressed ;  but  many 
persons  even  attach  a  fictitious  value  to 
goods  which  have  been  smuggled,  on  ac- 
count of  their  cheapness  and  supposed 
excellence;  and  indeed  articles  which 
have  duly  passed  through  the  custom- 
house are  frequently  offered  for  sale  as 
contraband.  It  is  the  crimes  and  the 
moral  evils  which  are  the  offspring  of 
smuggling  that  are  to  be  dreaded  rather 
than  smuggling  itself.  The  true  remedy 
is  a  wise  tariff  It  annihilates  a  traffic 
which  no  ingenuity  can  ever  put  down ; 
for  all  experience  proves  that  so  long  as 
a  profit  can  be  made  by  smuggling  suffi- 
ciently high  to  counterbalance  the  neces- 
sary nsk,  it  will  not  fiiil  to  flourish.  The 
decrees  of  Berlin  and  Milan,  instead  of 
annihilating   commerce,  only  forced  it 
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into  extraordioary  channels.  Silk  from 
Italy,  for  example,  instead  of  being  re- 
ceived in  England  bj  the  most  direct 
means,  often  arrived  by  way  of  Archangel 
and  Smyrna ;  in  the  former  instance  being 
two  years,  and  in  the  latter  twelve  mouths 
on  its  passage.  The  slave-trade  is  an- 
other instance  of  the  impossibility  of 
putting  a  stop  to  any  traffic  which  is  a 
source  of  great  profit  The  slave-traders 
of  the  Uavanna  gave  from  35  to  40  per 
cent,  as  a  premium  of  insurance  on  their 
African  risks;  but  at  this  rate  the  as- 
surance companies  did  not  realise  a  profit, 
though  they  sustained  no  serious  loss. 
This  proves  that  nearly  two  out  of  every 
three  adventurers  are  successful ;  and  as 
one  out  of  three  would  at  least  have 
covered  all  loss,  the  difference  makes  a 
profit  of  at  least  cent,  per  cent  to  the 
slave-dealer.  Until  this  profit  be  re- 
duced, the  slave-trade  cannot  be  effec- 
tually suppressed.  (Tumbuirs  Cuba, 
1840.)  Whenever  duties  exceed  30  per 
cent  ad  valorem,  it  is  impossible  to  pre- 
vent a  contraband  trade.  ^ 

We  have  only  to  examine  the  tariff  of 
any  country  to  know  if  smuggling  is 
practised ;  and  if  a  bad  system  of  com- 
mercial policy  has  been  long  pursued, 
there  the  smuggler  will  be  found.  The 
eontrabtmdista  of  Spain  figures  in  novels 
and  tales  of  adventure.  In  no  country 
is  the  illidt  trade  so  general  and  exten- 
sive. The  exports  to  Gibraltar  from 
England  considerably  exceed  a  million 
sterling  per  annum,  and  a  very  large 
proportion  of  British  goods  is  introduced 
by  smugglers  into  the  interior.  Mr. 
Porter  states  {Progress  of  the  Nation,  ii. 
Ill)  that  nearly  the  whole  of  the  tobacco 
imported  into  Gibraltar,  amounting  to 
from  6  to  8  million  lbs.  per  annum,  is 
subsequently  smuggled  into  Spain,  where 
the  article  is  one  of  the  royal  monopolies. 
On  the  French  frontier  the  illicit  trade  is 
equally  active. 

The  vicinitj  of  France  and  England, 
and  the  injudicious  character  of  their  re- 
spective tariffs,  have  encouraged  smug- 
gling to  a  large  extent  on  both  sides  of 
the  Channel.  Spirits,  tea,  tobacco,  and 
silk  goods,  and  more  particularly  brandy, 
from  the  high  duties  imposed  on  it  in  tms 
country,  have  constituted  the  most  im- 


portant articles  of  smuggling  from  France 
to  Encland.  The  total  amount  of  duties 
evaded  in  1831  by  the  smuggHng  of 
French  goods  into  the  United  Kingdom 
was  estimated  to  exceed  800^0/.,  ex- 
clusive of  tobacco,  "whole  cargoes  of 
which  are  sometimes  introduced  from  the 
French  bonding  warehouses  into  Ire- 
land/' {Report  en  the  Commercial  Re- 
lations bettceen  France  and  Engkmd,  by 
Mr.  Poulett  Thomson  (late  Lord  Syden- 
ham) and  Dr.  Bowring.)  English  goods 
are  also  largely  smufgled  into  France. 
The  extensive  laud  frontier  of  France, 
and  the  offices  for  collecting  ^e  octroi 
duties  in  inland  towns,  give  rise  to  some 
peculiarities  in  the  smuggling-trade  in 
France.  It  is  not  sufficient  to  land  mer- 
chandise on  the  coast,  as  in  England,  but 
it  has  to  pass  tiie  local  custom-houses  at 
the  bamers  of  the  large  towns.  This 
adds  greatiy  to  the  difficnilr  and  expenses 
of  smuggling.  It  is  stated  that  in  1831 
the  premium  on  landing  English  woollens 
on  the  French  coast  was  55  per  cmt;  at 
the  barriers  of  Paris  63  per  cent ;  and 
within  the  walls  10  per  cent  additional ; 
making  in  all  73  per  cent ;  the  prelum 
on  cotton  goods  beinff  65  per  cent  Eng- 
lish goods  are  chieny  introduced  by  the 
Belgian  frontier,  and  the  smugglers  hare 
their  depots  at  Cambray,  St  Qnentin, 
Ypres,  Tonmay,  Mons,  and  other  towns 
in  the  adjacent  departments.  In  the 
Report  of  1831,  already  quoted,  it  is  stated 
that  in  that  year  the  amount  of  British 
goods  smuggled  into  France  by  this 
frontier  exceeded  2,000,000/.  in  value; 
but  if  the  ports  on  the  Channel  were  in- 
cluded (of  which  no  estimate  if  given), 
this  amount  would  be  gjreatiy  increased. 
Cotton-twist  is  the  most  important  article 
in  the  illicit  trade.  Cotton-yams,  when 
once  lodged  in  the  manufiicturer*s  ware- 
house, cannot  be  seized,  and  in  oonse- 
qnence  of  the  article  being  essential  to 
the  progress  of  manufiieturin|;  industry 
in  France,  the  government,  instead  of 
reducing  tiie  duty,  in  some  degree  con- 
nives at  its  illicit  introduction. 

The  nature  of  the  frontier  by  which  a 
country  is  bounded  necessarily  exercises 
considerable  influence  on  the  character  of 
its  tariff.  It  would,  for  example,  be 
nearly  impossible  to  prevent  the  smug- 
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gling  of  British  goods  into  the  United 
States  on  the  Canadian  firontier,  if  the 
duties  on  importation  were  excessive.* 

In  1822  the  cost  of  preventing  smug- 
ging in  England  was  enormous.  The 
Preventive  Service  and  the  Coast  Block- 
ade were  organized  for  this  purpose,  and 
were  aided  by  a  fleet  of  fifty-two  revenue 
cruisers.  In  1822  and  1823  there  were 
captured  on  the  English  coast  52  vessels 
and  385  boats  engaged  in  smuggling. 
For  the  half-vear  endmg  April,  1823,  the 
cost  of  this  department  of  the  public  ser- 
vice amounted  to  227,145i.,  and  the  sei- 
sures  were  valued  at  67,000/.  The  Coast 
Blockade  consisted  of  1500  officers  and 
seamen  of  the  royal  navy,  who  were  em- 
ployed on  shore  under  the  orders  of  Uie 
Admiralty;  and  the  Coast  Guard  was 
under  the  authority  of  the  Board  of  Cus- 
toms. In  1832  upwards  of  181,000/.  had 
been  expended  in  building  cottages  for 
the  officers  and  men  of  the  Coast  Guard  in 
Kent  and  Sussex.  Lord  Congleton  esti- 
mated the  total  annual  cost  of  protecting 
the  revenue  in  1831  at  from  700,000/.  to 
800,000/. 

For  several  years  frequent  conflicts 
took  place  between  the  officers  of  the 
revenue  and  smugglers,  who  were  gene- 
rally aided  by  the  country-people.  In 
1830  there  were  116  persons  under  con- 
finement in  England,  and  64  serving  in 
the  navy  as  a  penalty  for  smuggling 
offiences.  The  counties  on  the  Scottish 
border  were  at  one  period  rapidly  becom- 
ing demoralized  by  smuggling,  me  duties 
on  spirits  being  much  higher  in  EIngland 
than  in  Scotland.  In  two  years  163  m- 
formations  were  laid  in  the  counties  of 
Northumberland  and  Cumberland  for 
smuggling  spirits.  The  duties  being  re- 
duced more  nearly  to  an  equality,  Uiese 
evils  ceased  on  the  border ;  and  the  quan- 
tity of  spirits  charged  with  duty  in  Soot- 
land  rose  from  2^  million  gedlons  in  1822, 
to  nearly  six  million  gallons  in  1825. 
The  reduction  of  the  duties  on  nlks,  tea, 
and  other  articles,  has  done  more  to  re- 
press smuggling  than  all  the  eiforts  of  the 
revenue  officers  aided  by  a  large  armed 
force.  In  1841  the  number  of  persons 
under  confinement  in  England  for  offences 
against  the  Customs  laws  was  65,  all  for 
periods  under  six  months,  with  two  ex- 


ceptions ;  in  Ireland  there  were  none  un* 
der  confinement 

The  direct  cost  incurred  for  the  pro- 
tection of  the  Customs  revenue  was  as 
follows  in  1840 :— Harbourves6els,7250/. ; 
Cruisers,  118,543/.;  Preventive  Water- 
Guard,  349,474/. ;  Land  Guard,  19,662/. : 
total,  494,930/.  The  Board  of  Excise 
employs  cruisers  for  the  protection  of  the 
revenue  collected  under  its  authority,  the 
cost  of  which  amounted  to  5458/.  in  1840  ; 
and  also  a  force  in  Ireland  called  the 
Bevenue  Police,  whose  maintenance  in 
the  above  year  cost  42,095/.  The  total 
charge  for  collecting  and  protecting 
the  Customs  and  Excise  revenues  of 
the  United  Kingdom  was  2,309,611/.; 
namely,  1,286,353/.,  or  5/.  8s.  8{</.  per 
cent,  for  the  Customs;  and  1,023,258/., 
or  6/.  10s.  Hid,  per  cent,  for  the  Excise. 
In  1835  the  number  of  persons  employed 
in  the  department  of  the  Customs  was 
11,600;  and  in  the  Excise  6072.  The 
present  Acts  relating  to  smuggling  are 
3  &  4  Wm.  IV.  c.  53,  and  4  &  5  Wm. 
IV.  c.  13. 

SOCCAGE  (more  correctly  socage) 
in  its  original  signification,  according  to 
Bracton,  Littleton,  and  others,  is  service 
rendered  by  a  tenant  to  his  lord  by  the 
soc  (soke^  or  ploughshare.  The  term  was 
afterwards  extended  to  all  services  ren« 
dered  which  were  of  an  ignoble  or  non- 
military  character,  and  were  fixed  in 
their  nature  and  quality.  The  certainty 
of  the  services  to  be  rendered  distinguished 
socage  tenure  from  tenure  in  chivalry,  or 
by  knight's  service,  on  the  one  hand, 
and  from  tenure  in  ^ure  villenage  by  ar- 
bitrary service,  on  the  other ;  and  there- 
fore Littieton  says,  §  118,  '*  A  man  may 
hold  of  his  lord  by  fealty  [Fexltt]  onlv ; 
and  such  tenure  is  a  tenure  in  socage ;  for 
every  tenure  which  is  not  a  tenure  in  chi- 
valry is  a  tenure  in  socage.*' 

Socage  is  said  by  old  writers  to  be  of 
thTee  kinds :  socage  in  frank  tenure ;  so- 
cage in  antient  tenure;  and  socage  in 
base  tenure.  (Old  Tenures,  125,  126; 
Old  Naiura  Brevium,  tiUe  Garde.)  The 
second  and  third  kinds  are  now  called  re- 
spectively tenure  in  antient  demesne  and 
copyhold  tenure.  The  first  kind  is  called 
f^  and  common  socage,  to  distinguish  it 
from  the  two  others,  though  as  the  term 
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seisin  of  their  respective  estates.  The 
seisin  of  a  rent  which  issues  oat  of  lauds  is 
quite  distinct  from  the  seisin  of  the  lands ; 
and  therefore  a  disseisin  of  the  estate  in 
the  land  is  not  a  disseisin  of  the  rent. 

In  the  conveyance  of  land  by  feoffment, 
the  delivery  of  the  possession,  or  livery 
of  seisin,  as  it  is  termed,  is  the  efficient 
part  of  the  conveyance.     [Fboffmfnt.] 

The  word  seisin  is  also  applied  to  the 
services  due  from  the  tenant  to  the  lord. 
When  the  lord  has  received  the  tenant's 
oath  of  fealty,  he  has  obtained  seisin  of 
all  his  services. 

Seisin  in  deed  is  obtained  by  actually 
entering  into  lands,  and  an  entry  into 
part  in  the  name  of  the  whole  is  suf- 
ficient ;  by  the  receipt  of  rents  or  profits ; 
and  by  the  actual  entrjr  of  a  lessee  to 
whom  the  lands  are  demised  by  a  person 
who  is  entitled  to  but  has  not  obtained 
actual  possession. 

Seisin  may  also  be  acquired  under  the 
Statute  of  Uses,  27  Hen.  VIII.,  which  en- 
acts that  when  any  person  shall  be  seised 
of  any  lands  to  the  use,  &c.  of  another,  by 
reason  of  any  bargain,  sale,  feoffment, 
Stc.f  the  person  having  the  use,  &c.  shall 
thenceforth  have  the  lawful  seisin,  &o. 
of  the  lands  in  the  same  quality,  manner, 
and  form  as  he  had  before  in  the  use. 

A  disseisin  supposes  a  prior  seisin  in 
another,  and  a  seisin  by  the  disseisor  which 
terminates  such  prior  seisin.  To  constitute 
a  disseisin,  it  was  necessary  that  the  dis- 
seisor should  not  have  a  right  of  entry ;  that 
the  disseisee  should  not  voluntarily  give 
up  his  seisin,  and  that  the  disseisor  should 
make  himself  the  tenant  of  the  land ;  or 
in  other  words,  should  put  himself,  with 
ri«pect  to  the  lord,  in  the  same  situation 
as  the  person  disseised.  **  But,''  it  is  well 
remarked  (Co.  Litt,  266  6,  Butlers 
note),  *'  how  this  substitution  was  effected, 
it  is  difficult,  perhaps  impossible,  now  to 
discover.  From  what  we  know  of  the 
feudal  law,  it  does  not  appear  how  a 
disseisin  could  be  effected  without  the 
consent  or  connivance  of  the  lord;  yet 
we  find  Uiat  the  relationship  of'Iord  and 
tenant  remained  after  the  disseisin.  Thus 
after  the  disseisin  the  lord  might  release 
the  rent  and  services  to  the  disseisee; 
might  avow  upon  him ;  and  if  he  died, 
hia  heir  within  age,  the  lord  was  entitled 


to  the  wardship  of  the  heir."  Bnt  the 
doctrine  of  disseisin  is  in  many  reepects 
very  obscure,  and  at  present  of  little 
practical  importance. 

SEPARATION     A     MENSA     ET 
THORO.    [Divorce.] 

SEPOY,  or  SIPOY,  the  name  of  the 
native  soldier  in  the  East  Indies.  Bishop 
Heber  derives  the  word  from  "  sip,"  Ae 
bow  and  arrow,  which  were  oipginaJly  ia 
almost  universal  use  by  the  natiTe  soldien 
of  India  in  offensive  warfare.  Those 
Bhiels  and  Kholees  who  are  employed  ia 
Guzerat  in  the  service  of  the  police  aad 
in  protecting  gentlemen's  bouses  and 
gardens  are  also  called  sepoys,  and  witk 
more  propriety,  as  they  still  use  the  bow 
and  arrow.  The  native  soldiers  in  the 
pay  of  the  British  government  now  ibrai 
a  large  army,  well  trained  in  Enropeao 
discipline :  the  men  are  of  a  nze  some^ 
what  below  that  of  European  soldien, 
but  they  are  quite  as  brave,  as  hardy,  and 
as  active,  capable  of  undergoing  as  mocb 
fatigue  and  of  sustaining  even  greater  pri- 
vations. To  the  attachment  and  braveiy 
of  this  army  Great  Britain  is  chiefly*  in- 
debted for  the  possession  of  her  Indian 
empire,  and  it  now  secures  to  her  the 
sovereignty  over  a  territory  vastly  mon 
extensive  than  her  own,  and  separated 
from  her  by  the  distance  of  nearly  half 
the  globe. 

The  pay  of  the  Sepoy  is  two  pngodas, 
or  seven  rupees,  per  month,  which  ii 
double  the  wages  of  the  class  of  persoiM 
from  whom  they  are  generally  drawn. 

The  Indian  army  in  1840,  according 
to  the  *  East  India  Calendar,*  was  as  fol- 
lows : — 

Bombay. 

26  regiments  of  native  infantry. 
S  regiments  of  native  cavalry. 
2  regiments  of  European  in&ntry. 
1  regiment  of  artillery. 
1  corps  of  engineers. 

1  cofps  of  invalids. 

Madras. 
.52  regiments  of  native  infiintry. 
8  regiments  of  native  cavalry. 

2  regiments  of  European  inlnntry. 
1  regiment  of  horse  artillery. 

4  regiments  of  foot  artillery. 
1  corps  of  engineers. 
1  corps  of  invalids. 
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imposaible  that^  protection  could  be  cer- 
tainly extended  to  any."-  Blackstone  in 
a  previous  passage  denies  **  that  there 
ever  was  a  time  when  there  was  no  such 
thing  as  society,  either  natural  or  civil ;" 
and  in  the  passage  just  quoted  he  denies 
that  it  *'  had  its  formal  beginning  from 
any  convention  of  individuals."  The  ne- 
cessity of  the  **  union "  is  demonstrated 
from  the  sense  of  weakness  and  imper- 
fection which  keeps  mankind  together: 
and  this  (it  is  not  exactly  clear  what)  is 
what  he  means  by  the  ori^inarcontract, 
which  he  further  proceeds  to'  tell  us, 
"perhaps  in  no  instance  has  ever  been 
formally  expressed."  Bentham,  in  his 
*  Fragment  on  Government  *  (chap,  i.), 
has  in  a  very  amusing  manner  exposed 
the  absurdides  and  contradictions  which 
characterise  Blackstone's  chapter  *  Of  the 
Nature  of  Laws  in  General.' 

Locke's  doctrine  is  more  distinctly 
expressed  {Essay  on  Civil  Government, 
eh.  8,  *  Of  the  beginning  of  Political  So- 
cieties'). He  says  that  "men  being  by 
nature  all  free,  equal,  and  independent, 
no  one  can  be  put  out  of  this  estate  and 
subjected  to  the  political  power  of  another 
without  his  own  consent"  By  can  he 
does  not  mean  to  say  that  it  ma^  not 
happen  that  one  man  shall  be  subjected 
to  the  political  power  of  another,  but  that 
he  cannot  properly  or  justly  be  subjected 
without  his  consent ;  which  appears  fh)m 
what  follows:  —  "Whosoever  therefore 
out  of  a  state  of  nature  mute  into  a  com- 
munity must  be  understood  to  give  up 
all  the  power  necessary  to  the  ends  for 
which  they  unite  in  society,  to  the  ma- 
jority of  the  community,  unless  they  ex- 
pressly agreed  in  any  number  greater 
than  the  majority.  And  this  is  done  by 
barely  agreeing  to  unite  into  one  political 
society,  which  is  all  the  compact  that  is 
or  needs  be  between  the  individuals  that 
enter  into  or  make  up  a  commonwealth. 
And  thus  that  which  begins  and  actually 
constitutes  any  political  society,  is  nothing 
but  the  consent  of  any  number  of  free 
men  capable  of  a  majority  to  unite  and 
incorporate  into  such  a  society.  And  this 
is  that,  and  that  only,  which  did  or  could 
ffive  beginning  to  any  lawful  government 
m  the  world."  This  doctrine  is  open  to 
obvious  objection.    The  conclosion  as  to 


the  origin  of  "  lawful  government"  by 
implication  contains  the  notion  that  some 
governments  are  not  lawful,  whereas  all 
men  must  and  do  admit  that  all  govern- 
ments which  can  maintain  themselves  are 
governments,  and  the  term  lawful  is  not 
applicable  to  that  power  which  can  de- 
clare what  is  lawful.  The  two  objections 
which  Locke  mentions  as  beiog  made  to 
the  theory  are,  I — "That  there  are  no 
instances  to  be  found  in  story  of  a  com- 
pany of  men  independent  and  equal  one 
amongst  another,  that  met  together,  and 
in  this  way  began  and  set  up  a  govern- 
ment" 2.  That  "it  is  impossible  of 
right  that  men  should  do  so,  because  all 
men  being  bom  under  government,  they 
are  to  submit  to  that,  and  are  not  at 
liberty  to  begin  a  new  one."  Locke 
replies  to  boA  objections  with  consider- 
able ingenuity,  but  there  are  few  political 
writers  at  present  who  will  be  mclined 
to  consider  his  answer  conclusive. 

Hume,  in  his  '  Essay  on  the  Original 
Contract,'  admits  that  "  the  people,  if  we 
trace  government  to  its  first  origin  in  the 
woods  and  deserts,  are  the  source  of  all 
power  and  jurisdiction,  and  voluntarily, 
for  the  sake  of  peace  and  order,  abandoned 
their  native  liberty,  and  received  laws 
from  their  equal  and  companion.  The 
conditions  upon  which  they  were  willing 
to  submit  were  either  expressed  or  were 
so  clear  and  obvious  that  it  might  well 
be  esteemed  superfluous  to  express  them. 
If  this,  then,  be  meant  by  die  original 
contract,  .it  cannot  be  denied  that  all 
government  is  at  first  founded  on  a  con- 
tract, and  that  the  most  antient  rude 
combinations  of  mankind  were  formed 
entirely  by  that  principle."  And  yet  he 
adds,  "  in  vain  are  we  sent  to  seek  for 
this  charter  of  our  liberties — it  preceded 
the  use  of  writing  and  all  the  other 
civilised  arts  of  life."  Consequently  we 
cannot  trace  "  government  to  its  first 
origin,"  and  therefore  we  cannot  tell  how 
Government  originated.  But  we  do  know, 
as  Hume  shows,  that  all  ^yemments  of 
which  we  can  trace  the  origin  have  been 
founded  in  some  other  way  than  by  an' 
original  contract  among  all  the  members 
who  are  included  in  them.  Hume  fur- 
ther says,  "  that  if  the  agreement  by 
which  savage  men  first  associated  and 
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is  not  thought  of  saf&cient  magnitude  to 
be  brought  before  more  than  one  jadge» 
or  which  is  supposed  to  be  of  a  nature 
too  urgent  to  admit  of  postponement 

The  inn  contains,  besides  accommo- 
dations for  the  judges,  chambers  for  four- 
teen Serjeants,  the  junior  Serjeants,  while 
waiting  for  a  vacancy,  being  dispersed  in 
the  different  inns  of  courts. 

In  Serjeants*  Inn  Hall  the  judges  and 
Serjeants,  as  members  of  the  Society  of 
Sei^ants*  Inn,  dine  together  during  term- 
time.  Out  of  term  the  hall  is  or  was  fre- 
quently used  as  a  place  for  holding  the 
revenue  sittings  of  the  court  of  Exchequer. 

A  full  account  of  the  various  kinds  of 
Serjeants  and  of  the  origin  of  their  func- 
tions is  given  in  Mamnng  s  '  Serviens  ad 
Legem.'  [Barrister.]  See  also  Ser- 
jeant, in  '  Penny  Cycfopsdia.' 

SERJEANTS-ATtARMS  are  limited 
by  statute  13  Rich.  II.  c  C,  to  thirty. 
Their  office  is  to  attend  the  person  of  the 
king,  to  arrest  offenders,  and  to  attend 
the  lord  high  steward  when  sitting  in 
judgment  upon  a  peer.  Two  of  mese 
serjeants-at-arms,  by  the  king's  permis- 
sion, attend  tlie  two  houses  of  parliament 
In  the  House  of  Commons  the  office  of 
the  serjeant-at-arms  (as  he  is  emphatically 
called)  is  to  keep  the  doors  of  the  house, 
and  to  execute  such  commands,  especially 
touching  the  apprehension  of  any  offenders 
against  the  privileges  of  the  Commons, 
as  the  House,  through  its  Speaker,  may 
enjoin. 

In  some  offices  about  the  royal  person 
the  principal  officer  of  the  department  is 
distinguished  by  the  appellation  of  Ser- 
jeant, as  the  serjeant-surgeon. 

SERJEANTY,  GRAND.  [Grand 
Serjeantt.1 

SERVANT,  one  who  has  contracted 
to  serve  another.  The  person  whom  he 
has  contracted  to  serve  is  styled  master. 
Servants  are  of  various  kinds :  apprentices 
[Apprentice],  domestic  servants  who  re- 
side within  the  house  of  the  master,  ser^ 
vantB  in  husbandry,  workmen  or  artificers, 
and  clerks,  warehousemen,  &c.  From 
the  relation  of  master  and  servant  a  va- 
riety of  rights  and  duties  arise,  some  of 
which  are  foundini  on  the  common  law, 
and  some  on  statute. 

A  contract  of  hiring  and  service  need 


not  be  in  writing  unless  it  be  for  a  period 
longer  than  a  year,  or  for  a  year  to  com- 
mence at  some  future  ti  me.  If  in  wpiting, 
it  is  not  liable  to  any  stamp  doty,  od1«ss 
it  apply  to  the  superior  classes  of  clerks, 
&c.  All  such  contracts  imply  an  under- 
taking on  the  part  of  the  servant  faltb- 
fully  to  serve  the  master,  and  to  do  lus 
lawful  and  reasonable  commands  whhiD 
the  range  of  the  employment  oontraeied 
for ;  on  the  part  of  the  master,  to  protect 
the  servant  and  pay  him  his  hire  or 
wages.  In  all  hirings  where  no  time  is 
expressed,  except  those  of  domestic  ser- 
vants, it  is  a  rule  of  law  that  the  eontiact 
shall  continue  for  a  year.  In  the  case  of 
domestic  servants  it  is  determinable  by  a 
month's  warning,  or  the  payment  of  a 
month's  wages.  Servants  in  husbandry 
can  only  be  discharged  orqnit  the  service 
upon  a  quarter's  notice.  This  role  as  to 
time  may  of  course  be  rebutted  by  any 
circumstances  in  the  contract  inconsistoit 
with  its  existence.  In  the  case  of  immt>- 
rality,  or  any  kind  of  offence  amonnth^ 
to  a  misdemeanor  committed  daring  the 
time  of  the  service,  or  of  continaed  neg- 
lect, or  determined  disobedience,  a  servant 
may  be  immediately  discharged.  If  the 
servant  is  a  domestic,  he  is  nevertheless 
entitled  to  wages  for  the  time  during 
which  he  has  served.  But  in  other  esses, 
where  the  contract  is  entire  for  a  year, 
the  wages  cannot  be  apportioned,  and  the 
service  having  been  determined  befcre 
the  expiration  of  the  time  contracted  lor, 
in  consequence  of  the  fanlt  of  the  servant, 
he  is  not  entitled  to  claim  wages  lor  any 
portion  of  the  time  during  which  he  has 
served.  The  contract  still  continues  to 
exist,  notwithstanding  the  disalnlily  of 
the  servant  to  perform  his  duties  fnm 
illness,  and  he  is  therefore  still  entitled  to 
receive  his  wages.  The  master,  however, 
is  not  bound  to  pay  the  charges  tncarred 
by  medicine  or  attendance  npon  his  nek 
servant  In  case  the  goods  of  the  Bsster 
are  lost  or  broken  by  the  carelessneK  of 
the  servant,  the  master  is  not  entitled  to 
deduct  tlieir  value  from  the  wages  of  the 
servant,  unless  there  has  been  a  contract 
between  them  to  that  effeet.  His  only 
remedy  is  by  an  action  at  law  against  the 
servant  Where  a  master  becomes  bank- 
rupt, the  commissioners  are  anthoriNd» 
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pels  him  to  seek  union  with  the  other  sex. 
A  man  by  himself  is  not  a  complete 
being :  by  the  constitution  of  their  nature 
man  and  iroman  must  unite ;  and  this  is 
the  foundation  of  a  family.  Those  who 
accept  the  Mosaic  account  of  the  creation 
hare  there  a  clear  statement  of  the  origin 
of  a  iamily ;  and  the  father^s  authority  is 
as  much  in  accordance  with  the  consti- 
tution of  our  nature  as  the  union  of  the 
father  and  the  mother.  The  various 
modes  in  which  the  descendants  of  a 
common  pair  might  be  detached  from 
their  primitive  seats  are  infinite ;  and  the 
modes  in  which  they  might  be  formed 
into  political  societies  are  infinite  also. 
But  if  we  have  no  account  of  them,  it 
is  useless  to  speculate  what  the  precise 
modes  may  have  been.    Man,  says  Aris- 

*  totle,  is  by  nature  a  political  animal ;  and 
by  his  nature  he  has  an  impulse  to  po- 
litical union.  He  therefore  follows  the 
law  of  his  nature  by  living  in  political 
society,  as  much  as  he  obeys  it  by  uniting 
himself  with  a  woman.  The  form  of  any 
particular  government,  and  tlie  mode  in 
which  it  may  have  been  established,  are 
the  accidents,  not  the  essentials,  of  po- 
litical union,  the  real  foundation  of  which 
is  in  our  nature.  But  inasmuch  as  every 
community  exists  for  some  good  end 
(Aristotle),  we  estimate  the  value  of  any 
particular  government  by  its  fitness  for 
this  end,  and  the  accidents  of  its  form 
are  subordinate  to  that  for  which  pur- 
suant to  its  nature  it  exists.  Its  origin 
may  in  many  cases  have  been  as  obscure, 
and  as  little  perceived,  as  the  origin  of 
those  customs  which  exist  in  such  endless 
variety  in  the  world.  Nobody  supposes 
that  customs  originated  in  universal  con- 
sent, or  that  people  who  follow  them,  or 
at  least  the  majority  who  follow  them, 
ever  consider  why  they  follow  them.  He 

^  who  can  trace  the  origin  of  customs  can 
trace  the  origin  of  government. 

The  theory  of  men  living  in  a  state 
of  nature  and  thence  proceeding  to  form 
political  societies  has  apparently  derived 
some  countenance  from  the  condition  of 
many  savages.  There  are  perhaps  people 
who  may  l^  said  to  have  no  government, 
if  it  be  true  that  among  some  savages 
there  is  no  bond  of  union  except  that  of 
families.     If  this  is  so,  each  nmily  is 


ruled  by  its  head,  like  the  families  of  the 
Cyclops  (Aristotle,  Poliiik.  i.  I),  so  long 
as  the  head  can  maintain  his  dominion. 
This  state,  if  it  exists  anywhere,  is  per- 
haps what  some  people  call  a  state  of 
nature ;  but  it  is  in  fact  a  very  imperfect 
state  of  nature,  for  the  perfect  state  of 
nature  is  a  political  society,  because  it  is  * 
that  state  to  which  the  nature  of  our 
constitution  impels  us  as  the  best  The 
savage  in  his  lowest  condition  bears  the 
same  relation  to  the  man  who  is  a  mem- 
ber of  a  political  body  that' the  man  who 
has  not  ms  senses  b«uv  to  the  man  who 
has  his  full  understanding.  Both  the 
savage  and  the  idiot  are  imperfect  men : 
they  are  the  deviations  from  the  course 
of  nature. 

SOCIETIES,  ASSOCIATIONS.  The 
great  increase  of  Societies  or  Associap 
tions  for  all  kinds  of  purposes  is  charac- 
teristic of  the  present  condition  of  Euro- 
peans in  Europe  and  of  Europeans  who 
have  settled  in  other  parts  of  the  world. 
Association  for  particular  objects  is 
analogous  to  the  great  associations  of 
political  societies,  but  with  this  difference, 
that  their  object  is  something  particular, 
and  that  they  are  really  established  and 
exist  by  the  consent  of  the  individuals  who 
compose  them.     [Sociai.  Contract.] 

Societies  have  been  formed  and  exist 
for  nearly  every  variety  of  object.  There 
are  societies  for  objects  scientific  and 
literary,  sometimes  called  academies ;  for 
objects  religious  and  moral ;  and  for  objects 
which  are  directly  material,  but  in  their 
results  are  generally  beneficial  to  the 
whole  of  mankind.  There  are  societies 
for  objects  which  the  members  consider 
useful,  but  which  other  people  consider  to 
be  mischievous.  Generally,  in  this  coun- 
try, it  may  be  stated  that  any  number  of 
individuaU  are  permitted  to  contribute 
their  money  and  their  personal  exertions 
for  any  object  which  is  not  expressly  for- 
bidden by  some  statute,  or  which  would 
not  be  declared  illegal  by  some  court  of 
justice,  if  the  legality  of  such  association 
came  in  question  before  it  The  objects 
for  which  persons  may  and  do  associate 
are  accordingly  as  numerous  as  the  ob- 
jects which  individuals  may  design  to 
accomplish,  but  cannot  accomplish  with- 
out muting  their  efforts. 
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In  some  cases  the  State  has  aided  in  the 
formation  of  such  associations,  and  has 
given  them  greater  security  for  carrying 
their  purposes  into  effect,  as  in  the  case  of 
saTings'  banks  and  friendly  societies. 
Sometimes  the  State  grants  a  charter  of 
incorporation  to  associations,  which  in 
many  respects  enables  the  body  to  transact 
its  matters  of  business  more  conveniently. 
Sometimes  the  State  perceives  that  it  can 
extract  some  revenue  from  persons  who 
associate  for  particular  purposes,'  as  in 
the  case  of  fire-insurance  offices,  for  all 
persons  who  insure  their  property  in  them 
(except  forming  stock,  &c.)  must  pay  the 
state  200  per  cent  on  the  sum  which  they 
pay  to  secure  their  property  against  the 
accidents  of  fire.  [Insurancr,  Fire.]  If 
a  man  should  think  it  prudent  to  invest  a 
part  of  his  annual  savings  in  a  life  insur- 
ance, the  state  makes  him  pa^  a  tax  on  the 
policy.  A  great  many  associations  of  in- 
dividuals for  benevolent,  scientific,  and 
such  like  purposes  are  left  to  direct  their 
associations  according  to  the  common 
principles  of  law. 

If  lists  were  made  of  all  the  associations 
in  Great  Britain  and  Ireland,  including 
those  which  are  purely  commercial,  with 
an  account  of  their  objects,  income,  and 
applications  of  income,  we  should  have 
the  evidence  of  an  amount  of  activity  and 
oombination  that  was  never  equalled  be- 
fore. How  far  it  might  be  prudent  to 
give  to  all  associations  for  lawful  pur- 
poses greater  facilities  for  the  manage- 
ment of  their  property  and  the  making 
of  contracts,  subject  to  certain  regulations 
as  to  reffistration  of  their  rules  and  ap- 

Sroval  of  their  objects,  is  a  matter  well 
eserving  of  the  attention  of  the  legis- 
lature. 

SOLDIER  is  a  term  applied  to  every 
man  employed  in  the  military  service  of 
a  prince  or  state,  but  it  was  at  first  given 
to  such  persons  only  as  were  expressly  en- 
'gaged  for  pay,  to  follow  some  chief  in  his 
warlike  exp«litious.  Cssar  mentions  a 
band  of  600  men  called  *'  soldurii,''  who 
bound  themselves  to  attend  their  leader 
in  action  and  to  live  or  die  with  him  {De 
Bello  Gallico,  iii.  22\  but  it  does  not 
appear  that  they  served  for  pay.  By  some 
the  word  has  been  thought  to  come  from 
"  solidus,"  the  name  of  a  coin  under  the 


Roman  empire,  which  may  have  been  re- 
ceived as  the  payment  for  the  service. 

In  the  article  Army,  a  sketch  is  given 
of  the  origin  of  standing  armies  in  Europe 
and  in  England.  The  present  article 
treats  of  the  condition  of  the  English  sol- 
dier in  modem  times.  Little  change 
seems  to  have  taken  place  in  the  pay  of 
the  English  soldiers  between  the  times  of 
Edward  III.  and  Mary.  Daring  the 
reign  of  this  queen  the  daily  pay  of  a 
captain  of  heavy  cavalry  was  10«.,  and  of 
a  cavalry  soldier  Is.  titf.  The  pay  of  & 
captain  of  light  cavalry  was  &».,  and  of  a 
soldier  Is.  The  pay  of  a  captain  of  foot 
was  4s.,  of  a  lieutenant  2s.,  of  an  ensip 
Is.,  and  of  afoot  soldier  Sd.;  a  balbau^ 
dier  and  a  hackbutter,  on  horseback,  had 
each  Is.  daily.  In  the  times  of  Elizabeth. 
James  I.,  and  Charles  I.,  the  pay  of  the 
officers  was  a  little  raised,  but  that  of  a 
private  foot-soldier  was  still  Sd.  per  day : 
during  the  civil  wars  the  pay  of  the  latter 
was  9^.,  but  in  the  reig^  of  William  III. 
it  was  again  reduced  to  Sd,  At  that  time 
the  pay  of  a  private  trooper  was  3s.  fd., 
and  that  of  a  private  dragoon  was  ls.fd^ 
including  in  both  cases  the  allowance  fer 
the  horse.  The  pay  of  the  private  soldier 
in  later  times  has  by  no  means  been  raised 
in  the  inverse  ratio  of  the  value  of 
money. 

While  armour  was  in  genera]  use,  tbr 
common  soldiers  of  England  were  distin- 
guished only  by  scarfs  or  by  badges,  c^ 
which  were  impressed  the  arms  of  the^r 
several  leaders ;  but  in  the  reign  of  Henry 
VIII.  something  like  a  uniform  was  worn, 
and  it  appears  that  the  colour  of  the  mea's 
upper  garments  was  then  generally  white ; 
the  soldiers  in  the  king's  particalar  sr> 
vice  only,  had  on  their  coats  a  represecta- 
tion  of  the  cross  of  St.  George.  However, 
on  an  army  being  raised  in  1 544,  the  eoi- 
diers  were  ordered  to  wear  coats  of  blu^ 
cloth  bordered  with  red.  White  doab 
marked  with  red  crosses  continued  to  be 
the  uniform  of  the  troops  daring  the 
reign  of  Queen  Mary ;  but  in  the  time  of 
Elizabeth  the  infantry  soldiers  wore  i 
cassock  and  long  trowsers,  both  of  which 
were  of  Kentish  grey :  the  cavalry  mrt 
furnished  with  red  cloaks  reac-bing  down 
to  the  knee  and  without  sleeves.  Grey 
coats,  with  breeches  of  the  same  colour, 
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pels  him  to  seek  union  with  the  other  sex. 
A  man  by  himself  is  not  a  complete 
being :  by  the  constitution  of  their  nature 
man  and  iroman  must  unite ;  and  this  is 
the  foundation  of  a  family.  Those  who 
accept  the  Mosaic  account  of  the  creation 
have  there  a  clear  statement  of  the  origin 
of  a  iamilpr;  and  the  father^s  authority  is 
IIS  much  in  accordance  with  the  consti- 
tution of  our  nature  as  the  union  of  the 
father  and  the  mother.  The  various 
modes  in  which  the  descendants  of  a 
common  pair  might  be  detached  from 
their  primitive  seats  are  infinite ;  and  the 
modes  in  which  they  might  be  formed 
into  political  societies  are  infinite  also. 
But  if  we  have  no  account  of  them,  it 
is  useless  to  speculate  what  the  precise 
modes  may  have  been.    Man,  says  Aris- 

*  totle,  is  by  nature  a  political  animal ;  and 
by  his  nature  he  hais  an  impulse  to  po- 
litical union.  He  therefore  follows  the 
law  of  his  nature  by  living  in  political 
society,  as  much  as  he  obeys  it  by  uniting 
himself  with  a  woman.  The  form  of  any 
particular  govenmieut,  and  the  mode  in 
which  it  may  have  been  established,  are 
the  accidents,  not  the  essentials,  of  po- 
litical union,  the  real  foundation  of  which 
is  in  our  nature.  But  inasmuch  as  every 
community  exists  for  some  good  end 
(Aristotle),  we  estimate  the  value  of  any 
particular  government  by  its  fitness  for 
this  end,  and  the  accidents  of  its  form 
are  subordinate  to  that  for  which  pur- 
suant to  its  nature  it  exists.  Its  origin 
may  in  many  cases  have  been  as  obscure, 
and  as  little  perceived,  as  the  origin  of 
those  customs  which  exist  in  such  endless 
variety  in  the  world.  Nobody  supposes 
that  customs  originated  in  universal  con- 
sent, or  that  people  who  follow  them,  or 
at  least  the  majority  who  follow  them, 
ever  consider  why  they  follow  them.  He 

^  who  can  trace  the  origin  of  customs  can 
trace  the  origin  of  government. 

The  theory  of  men  living  in  a  state 
of  nature  and  thence  proceeding  to  form 
political  societies  has  apparently  derived 
some  countenance  from  the  condition  of 
many  savages.  There  are  perhaps  people 
who  may  l^  said  to  have  no  government, 
if  it  be  true  that  among  some  savages 
there  is  no  bond  of  union  except  that  of 
families.     If  this  is  so,  each  nmily  is 


ruled  by  its  head,  like  the  families  of  the 
Cyclops  (Aristotle,  Politik.  i.  I),  so  long 
as  the  head  can  maintain  his  dominion. 
This  state,  if  it  exists  anywhere,  is  per- 
haps what  some  people  call  a  state  of 
nature ;  but  it  is  in  fact  a  very  imperfect 
state  of  nature,  for  the  perfect  state  of 
nature  is  a  political  society,  because  it  is  * 
that  state  to  which  the  nature  of  our 
constitution  impels  us  as  the  best  The 
savage  in  his  lowest  condition  bears  the 
same  relation  to  the  man  who  is  a  mem- 
ber of  a  ^litical  body  that' the  man  who 
has  not  his  senses  beeirs  to  the  man  who 
has  his  full  understanding.  Both  the 
savage  and  the  idiot  are  imperfect  men : 
they  are  the  deviations  from  the  course 
of  nature. 

SOCIETIES,  ASSOCIATIONS.  The 
great  increase  of  Societies  or  Associa- 
tions for  all  kinds  of  purposes  is  charac- 
teristic of  the  present  condition  of  Euro- 
peans in  Europe  and  of  Europeans  who 
have  settied  in  other  parts  of  the  world. 
Association  for  particular  objects  is 
analogous  to  the  great  associations  of 
political  societies,  but  with  this  difiTerence, 
that  their  object  is  something  ^rticolar, 
and  that  they  are  really  established  and 
exist  by  the  consent  of  the  individuals  who 
compose  them.     [Sociai.  Contract.] 

Societies  have  been  formed  and  exist 
for  nearly  every  variety  of  object.  There 
are  societies  for  objects  scientific  and 
literary,  sometimes  called  academies ;  for 
objects  religious  and  moral ;  and  for  objects 
which  are  directly  material,  but  in  their 
results  are  generally  beneficial  to  the 
whole  of  mankind.  There  are  societies 
for  objects  which  the  members  consider 
useful,  but  which  other  people  consider  to 
be  mischievous.  Genenlly,  in  this  coun- 
try, it  may  be  stated  that  any  number  of 
individuals  are  permitted  to  contribute 
their  money  and  their  personal  exertions 
for  any  object  which  is  not  expressly  for- 
bidden by  some  statute,  or  which  would 
not  be  declared  illegal  by  some  court  of 
justice,  if  the  legality  of  such  association 
came  in  question  before  it  The  objects 
for  which  persons  may  and  do  associate 
are  accordingly  as  numerous  as  the  ob- 
jects which  mdividuals  may  design  to 
accomplish,  but  cannot  accomplish  with- 
out muting  their  efforts. 
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the  men  are  obliged,  as  part  of  their  duty, 
to  attend,  and  which  is  generally  fbr- 
nished  with  a  library  fbr  their  use.  The 
library  and  school  are  formed  and  sap- 
ported  by  the  subscriptions  of  the  oiSieers, 
and  both  have  been  found  to  contribute 
greatly  to  the  preservation  of  sobriety 
and  good  conduct  among  the  men. 

In  time  of  peace  the  soldier,  being  sur^ 
rounded  by  the  members  of  civil  society, 
must,  like  them,  conform  to  the  law ;  and, 
being  under  the  influence  of  public  opi- 
nion, he  is,  unconsciously  to  himself,  held 
in  obedience  by  it;  so  that  no  extra- 
ordinary coercion  is  necessary  to  keep 
him  within  the  bounds  of  civil  or  military 
law.  But  in  the  colonies  the  soldier,  even 
though  he  be  serving  in  a  time  of  peace, 
has  many  temptations  to  fall  into  a  ne- 
glect or  breacti  of  discipline :  he  is  fiir 
removed  from  the  friends  of  his  early 
life,  who  may  have  exercised  upon  his 
mind  a  moral  intiuence  for  good :  he  sees 
around  him  only  the  conduct,  too  fre- 
quently licentious,  of  the  lower  orders  of 
j>eople  in  the  country  where  he  is  sta- 
tioned ;  and  he  may  not  possess  the  prin- 
ciples which  should  have  been  implanted 
in  his  mind  by  a  sound  education.  The 
probability  of  a  return  to  his  native  land 
before  many  years  have  passed  is  small, 
and  the  diseases  to  which  he  is  exposed 
from  the  unhealthiness  of  the  climate  fre- 
quently terminate  fotally :  hence  he  be- 
comes reckless  from  despair,  and  the  foci- 
lities  with  which  wine  or  spirituous  liquors 
may  often  be  obtained  lead  him  into  ex- 
cesses which,  while  tkey  accelerate  the 
ruin  of  his  health  and  render  him  unfit  for 
duty,  cause  him  to  commit  o£fences  both 
against  discipline  and  morals.  Thus  in 
the  colonies  there  arises  a  necessity  for 
greater  restraints  on  the  freedom  of  the 
soldier,  and  for  the  infliction  of  heavier 
punishments  than  are  required  at  home. 
(^Major-Gen.  Sir  Chas.  Napier,  Remarks 
on  Military  Law)  In  time  of  war  and 
on  foreign  service  a  vigorous  disdpline 
is  necessary :  the  privations  to  which  sol- 
diers are  uen  exposed  stronsly  induce 
those  who  are  not  thoroughly  imbued 
with  moral  and  religious  principles  to 
plunder  Ae  country-people,  in  order  to 
supply  their  immediate  wants,  or  to 
drown  the  sense  of  their  sufferings  in 


liquor.  It  ought  also  to  be  observed  thatt 
in  war-time,  many  turbulent  spirits  are 
induced  to  enter  the  army  in  the  iMpe  of 
enjoying  the  licence  which  the  military 
life  abroad  api>ears  to  hold  oat.  These 
men  are  the  ringleaders  in  all  exoettes, 
and  they  firequenUy  cause  many  of  those 
who  are  weak  in  principle  to  join  tfaem ; 
in  such  cases  therefore  the  moat  aerere 
measures  must  be  immediately  a|iplied, 
if  discipline  is  to  be  preserved  u  the 
army.  The  efforts  made  by  the  British 
commanders,  daring  the  war  against  the 
French  in  Spain,  to  maintain  order,  and 
prevent  the  people  of  the  coozitry  from 
being  injurea,  were  great  and  praise- 
worthy. Perhaps  fewer  crimes  werp 
committed  by  the  British  troops  than  bj 
those  of  their  allies  or  their  enemies ;  but 
still  there  were  many  occasions  in  which 
the  national  character  was  disgraced  by 
the  misconduct  of  the' soldiery. 

SOLICITOR.    [Attobnet.] 

SOVEREIGNTY.  Supranus  is  a  lev 
Latin  word,  formed  from  supra,  like  «b6> 
tranus,  another  low  Latin  word,  formed 
fh>m  subtra.  (Ducange  in  vr.)  These 
words  however,  though  they  do  not  be- 
long to  classical  Latimty,  are  fbrmed  ac^ 
cording  to  the  same  analogy  as  the  das- 
sical  word  supemus  trovi  super.  Froa 
suprantts  have  been  derived  the  laJisa 
soprano  or  sovrano,  and  the  FreiK^ 
souverain,  fh>m  the  latter  of  whidi  hai 
been  borrowed  the  English  word  soet- 
reign.  In  the  old  English  writers  d» 
word  is  correctly  spelt  soverain  or  sort- 
rein  (Richardson  in  v.);  the  reodved 
orthography  seems  to  be  foimded  oo  the 
erroneous  supposition  that  the  last  syl- 
lable of  the  word  is  connected  wrdi 
reiffn,  regnum.  Milton  spells  the  word 
sovran,  deriving  it  from  the  Italian ;  but 
it  passed  into  our  language  fhm  the 
French. 

Having  explained  the  etymology  c( 
the  wora  sovereign,  and  its  derivatiT^, 
sovereignty,  we  proceed  to  consider  the 
meaning  of  the  term  sovereignty  as  it  is 
understood  by  political  and  joridical 
writers. 

In  every  society  not  being  in  a  state 
of  nature  or  a  state  of  anarchy 
[Anarchy],  some  person  or  persons  most 
possess  the  supreme  or  sovereign  power. 
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The  marks  by  which  the  poBsesricm  of 
the  sovereign  power  may  be  distin- 
guished are  munly  two,  the  one  positive 
and  the  other  negative ;  viz. : 

1.  A  habit  of  obedience  to  some  deter- 
minate person  or  persons,  by  the  com- 
munity which  he  or  they  assume  to 
govern. 

2.  The  absence  of  a  habit  of  obedi- 
ence, on  the  part  of  the  same  person  or 
persons,  to  any  person  or  government 

Whenever  mese  two  marks  meet  in  any 
person  or  body  of  persons,  such  person  or 
body  possesses  the  sovereign  power ;  on 
the  other  hand,  if  either  of  the  two 
marks  be  wanting,  the  person  or  body  is 
not  sovereign.  For  example,  the  local 
government  of  Jamaica  or  Canada,  being 
in  the  habit  of  obeying  the  English  par- 
liament, is  not  a  sovereign  or  supreme 
government ;  whereas  the  government  of 
Tuscany,  or  the  States  of  the  Church, 
although  it  may  occasionally  defer  tb  the 
wishes  of  Austria,  is  not  m  a  habit  of 
obedience  to  that  or  any  other  state,  and 
therefore  is  a  sovereign  government 
Again,  a  body  of  persons  calling  them- 
selves a  government,  but  unable  through 
their  weakness  to  secure  the  habitual 
obedience  of  the  people,  are  not  sove- 
reign, and  would  not  be  reoo^ised  as  a 
sovereign  government  by  foreign  states. 

Inasmuch  as  it  is  impossible  to  fix  the 
precise  moment  at  which  a  habit  of  obe- 
dience to  a  foreign  government  ceases,  it 
is  difficult  fbr  foreign  states  to  determine 
when  they  will  recognise  the  sovereignty 
of  a  territory,  once  dependent,  which  haa 
achieved  its  independence. 

The  sovereign  powers  include  all  the 
powers  which  can  be  exercised  b^  a  ^ 
vemment  They  include  the  legislative 
power,  the  executive  power,  the  power  of 
making  privilegia  [Law  ;  Legisi.a- 
tion],  the  power  of  declaring  peace  and 
war,  and  of  concluding  treaties  with 
foreign  states,  the  power  of  making  con- 
tracts with  private  individuals,  and  the 
power  of  instimting  inquiries. 

The  sovereign  power  is  unlimited  b^ 
any  legal  check  or  control.  The  securi- 
ties for  its  beneficial  exercise  are  de- 
rived exclusively  from  the  balance  of  in- 
terests and  the  influence  of  public 
opinion. 


Sovereign  or  supreme  governments 
are  divided  into  Monarchies  and  Re- 
publics; and  Republics  are  divided 
into  Aristocracies  and  Democra- 
cies. 

It  is  commonly,  but  erroneously, 
thought  that  the  sovereignty  resides  m 
every  penon  who  hews  the  name  of 
king ;  m  other  words,  that  every  kin^  is 
a  monarch.  Accordingly  those  king- 
doms in  which  the  king  is  not  strictly  a 
monarch  are  called  "limited  monar- 
chies;" and  the  king  is  supposed  to  be 
a  soverdgn  whose  power  is  checked  or 
controlled  by  certain  popular  bodies; 
whereas,  in  truth,  the  sovereignty  is 
divided  between  the  king  and  the 
popular  body,  and  the  former  does  not 
possess  the  entire  sovereignty.  This 
subject  is  further  explained  in  Monar- 
chy and  RoTALTT. 

A  sovereign  government  may  cease  to 
exist  as  such  by  becoming  a  subordinate 
government  (as  was,  for  example,  the 
case  with  the  governments  of  the  islands 
of  the  ^gean,  conquered  by  Athens,  and 
the  governments  of  the  states  which  be- 
came Roman  provinces),  or  by  its  disso- 
lution, in  consequence  of  a  successful 
rebellion  of  its  own  subjects,  or  any  other 
cause. 

The  subject  of  sovereignty  will  be 
found  best  explained  in  Mr.  Austin's 
•  Province  of  Jurisprudence  deter- 
mined.' The  received  doctrines  upon 
the  subject  will  likewise  be  found  in  the 
treatises  on  international  law.  The 
Leviathan  of  Hobbes  contains  a  very 
correct  view  of  the  nature  of  sovereignty, 
which  has  been  often  misunderstood 
and  misrepresented  by  later  writers. 

SPEAKER.    [Parliament.] 

SPECIALTY,  SPECIALTY  DEBT, 
or  debt  by  special  contract,  is  a  debt  which 
becomes  due  or  is  acknowledged  to  be 
due  by  an  instrument  under  seal.  [Deed, 
p.  730.] 

The  nature  of  a  debt  by  simple  con- 
tract is  explained  under  Simple  Con- 
tract. 

Blackstone  (ii.  464)  considers  a  debt  of 
record,  that  is,  a  debt  which  appears  to  be 
due  by  the  judgment  of  a  court  of  record , 
as  a  *'  contract  of  the  highest  nature,  being 
established  by  the  sentence  of  a  court  of 
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judicature."  This  is,  however,  an  erro- 
neous view  of  the  matter.  It  is  simply  a 
rule  of  law  that  a  debt,  for  which  the 
judgment  of  a  court  of  record  has  been 
obtained,  has  a  priorih^  over  other  debts. 
SPECIFICATION.  [Patent.] 
SPlRITa  [Wine  and  Spirits.] 
SPY.  In  the  discussion  of  this  and 
many  other  questions  of  international 
law,  the  terms  Right,  Law,  Lawful,  and 
others  of  the  same  class,  must  be  under- 
stood in  a  different  sense  from  their  proper 
technical  meaning.  What  writers  on 
International  Law  speak  of  as  a  Right  is 
-very  often  merely  what  appears  fair, 
reasonable,  or  expedient  to  be  done,  or  to 
be  permitted.  It  is  this  reasonableness  or 
expediency  alone  which  is  the  foundation 
of  those  various  usages  which  are  recog- 
nised by  independent  civilized  nations  in 
their  intercourse  one  among  another,  and 
constitute  what  is  called  the  Law  of  Na- 
tions. Thus  a  person  or  a  power  is  said 
to  have  a  right  according  to  the  Law  of 
Nations,  which  means  that  the  usage  of 
civilized  nations  permits  the  act,  and  this 
is  the  least  objectionable  sense  in  which 
the  word  Ri^ht  is  used.  But  when  writers 
use  the  word  Right  merely  in  the  sense  of 
what  is  expedient,  without  reference  to 
its  beinff  tlie  foundation  of  a  recognised 
usage,  they  are  confounding  the  reason  or 
foundation  of  a  usage  with  the  usage 
itself. 

No  doubt,  we  believe,  has  ever  been 
intimated  by  any  writer  of  authoriu^  on 
International  Law,  as  to  the  right  of  na- 
tions at  war  with  each  other  to  avail 
themselves  of  the  service  of  spies  in  carry- 
ing on  their  hostile  operations.  '*  Spies, 
whom  it  is,  without  aoubt,  permitted  by 
the  law  of  nations  to  employ;  Moses 
made  use  of  such,  and  Joshua  himself 
acted  in  that  capacity.''  This  is  the  ex- 
pression of  Grotius  in  the  only  passage  in 
which  he  touches  on  the  subject  (BelL 
et  Pac,  iii.  4,  818,  par.  3).  Vattel  says: 
— "  If  those  whom  he  (.a  general)  em- 
ploys make  a  voluntary  tender  of  their 
services,  or  if  they  be  neither  subject  to 
nor  in  any  wise  connected  with  the 
enemy,  he  may  unquestionably  take  ad- 
vantage of  their  exertions  without  any 
violation  of  justice  or  honour"  {Le  Droit 
dea  Gens,  iii.  10,  §  179,  in  the  common 


English  translation  as  edited  byCldtty, 
8vo.,  London,  1834). 

But  it  is  generally  held  that  the  rig;ht 
can  only  be  exercised  under  limitatiGoa 
of  various  kinds. 

First,  as  to  the  right  of  the  general*  or 
of  the  sovereign  for  whcmi  he  acts,  to  oom- 
pel  any  one  subject  to  his  authority  to 
serve  as  a  spy.  Grotius,  in  the  passage 
to  which  we  have  refened,  admits  thu 
spies  when  caught  are  wont  to  be  treated 
with  extreme  severity ;  and  he  adds,  that 
this  is  sometimes  done  justly  by  those  who 
have  a  manifestly  just  cause  of  vrmr — by 
others,  in  the  licence  which  the  law  oif 
war  tolerates  (lioentia  ilia  qnam  dat  belli 
jus) ;  a  useless  distinction,  upon  which  no 
practical  rule  can  be  founded.  In  &ct. 
as  Grotius  himself  notices,  the  costom  ts 
when  a  spy  is  caught,  to  put  him  to  death. 
Vattel  attempts  to  assign  the  reason  ibr 
this  severity :  '•  Spies,*'  he  says,  "  are  ge- 
nerally condemned  to  capital  puni^raent, 
and  with  great  justice,  unce  we  have 
scarcely  any  other  means  of  guarding 
against  the  mischief  they  may  do  us.**  A 
man  of  honour,  Vattel  proceeds  to  ob- 
serve, always  declines  serving  as  a  spy. 
as  well  as  from  his  reluctance  to  expoae 
himself  to  this  chance  of  an  igDominioei 
death,  as  because,  moreover,  the  oi&oe 
cannot  be  performed  without  some  degree 
of  treachery :  **  the  sovereign,  tbereforr, 
has  no  right  to  require  such  a  serrioe  td 
his  subjects,  unless  perhaps  in  some  sic- 
gular  case,  and  that  of  the  highest  impon- 
ance."  Such  loose  exceptions  as  that  here 
stated  abound  in  the  writers  on  iBtena* 
tioual  Law,  and  detract  very  much  frna 
the  practical  value  as  well  as  froa  the 
scientific  character  of  their  6pecnlati(ai& 
In  ordinary  cases,  Vattel  tberefbre  tie- 
cides,  the  general  most  be  left  to  proeoiv 
spies  in  the  best  way  he  can,  by  t-ffmp^n^f 
mercenarv  souls  by  rewards. 

Secondly,  the  employment  of  spies  is 
conceived  to  be  subject  to  certain  limiGi- 
tions  in  respect  to  the  manner  of  it  asii 
the  object  attempted  to  be  gained  by  it 
*  We  may  lawfully  endeavour,*'  says  V«i- 
tel,  **  to  weaken  the  enemy  by  all  ponible 
means,  provided  they  do  not  aroct  the 
common  safety  of  human  society,  as  do 
poison  and  assassination."  Accocdingiy. 
the  proper  business  of  a  spy  is  mardy  to 
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obtain  intelligence,  and  such  secret  emis* 
saries  must  not  be  employed  to  take  the 
lives  of  any  of  the  enemy,  although  that, 
done  in  another  way,  is  commonly  the 
main  immediate  object  of  the  war.  Yet 
it  might  be  somewhat  difficult  to  establish 
a  dear  distinction  between  what  would 
be  called  an  act  of  assassination  by  a  spy, 
and  many  of  those  surprises  of  an  enemy 
which,  so  fkr  from  bemg  condemned  or 
deemed  dishonourable,  have  usually  been 
admired.  But  it  has  been  maintained 
that  an  officer  or  soldier  cannot  be  treated 
as  a  sp^  in  any  circumstances,  if  he  had 
his  unifbnii  on  whsn  apprehended.  See 
Martens,  Precis  du  Drmt  da  Gens  Mo- 
denes  de  r  Europe  (traduit  de  TAUemand) 
Paris,  1831,  liv.  viii.,  ch.  iv.,  {  274  j 
where  references  are  made  to  Bruckner, 
De  ExplorationihuM  et  Exploratoribua, 
Jen.,  1700;  to  HannoT.  Gel,  Ameigen, 
1751,  pp.  383  et  seq. ;  and,  in  regard,  to 
the  celebrated  case  of  Andre  in  the  Ame- 
rican war,  to  Martens,  Erzahlungen  merk- 
wSrdiger  ftUle^  i.  803,  and  to  Kamptz, 
Beytrdge  2um  Stoats  tmd  Vi^kerrecht, 
torn,  i.,  No.  8. 

A  question  closely  connected  with  the 
GO-called  lawfiiloess  of  employing  spies, 
and  indeed  forming  in  one  view  a  part  of 
thiU  question,  is  that  of  the  lawfulness  of 
soliciting  the  enemy's  subjects  to  act  as 
cniei,  or  to  betray  him.  Vattel  discusses 
tiiis  matter  in  reference  to  considerar 
tions  both  of  law  and  of  honour,  or  con- 
science. "liiB  asked  in  general,"  he  be- 
gins, **  whether  it  be  lawful  to  seduce  the 
enem3r'B  men,  for  the  purpose  of  engaging 
them  to  transgress  their  duty  by  an  in- 
fiunoua  treachery."  It  has  been  already 
stated  that  he  lavs  down  the  principle  that 
we  may  lawfully  endeavour  to  weaken 
the  enemy  b^  any  means  not  affecting  the 
common  safety  of  human  society;  and 
he  determines  that  seducing  an  enemy's 
subject  does  not  come  under  this  excep- 
tion. Such  measures,  accordingly,  he  ob- 
serves^ are  practised  in  all  wars.  But 
atiU  he  argues,  they  are  not  honourable, 
nor  compatible  with  the  laws  of  a  pure 
conscience ;  an  evidence  of  which  we  have 
in  the  fsct  that  ^nerals  are  never  heard 
to  boast  of  having  practised  them.  **  If 
such  practices,"  concludes  Vattel,  **  are  at 
all  excusable,  it  can  be  only  in  a  very  just 
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war,  and  when  the  immediate  object  is  to 
save  our  country  when  threatened  wiUi 
ruin  by  a  lawless  conqueror.  On  such  an 
occasion  (as  it  should  seem)  the  guilt  of 
the  subject  or  general  who  should  betray 
his  sovereign  when  engaged  in  an  evi- 
dently unjust  cause  wcMold  not  be  of  so 
very  odious  a  nature."  But  who  ever 
heard  of  a  war  that  was  not  thought  by 
those  enga^  in  it  to  be  a  just  war  on 
their  own  side  and  an  unjust  war  on  the 
part  of  their  adversaries?  So  that  .this 
distinction  settles  nothing.  It  is  held 
however  to  be  perfectly  allowable  in  every 
point  of  view  merely  to  accept  the  oflGers 
of  a  traitor.  In  this  case  Vattel  argues, 
**  We  do  not  seduce  him ;  and  we  may 
take  the  advantage  of  his  crime,  while  at 
the  same  time  we  detest  it.  Fugitives 
and  deserters  commit  a  crime  against 
their  sovereign ;  yet  we  receive  and  har- 
bour them  hy  the  taw  of  wary  as  the  civil 
law  expresses  it"  If  such  offers  have  ever 
been  rejected,  as  that  of  the  physician  of 
Pyrrhus,  who  offered  to  poison  his  mas- 
ter, was  by  the  Romans,  ne  holds  the  act 
to  be  one  of  magnanimity  indM,  but  yet 
as  one  which  no  general  or  sovereign  is 
bound  to  imitate.  Or,  as  Grotius  has  ex- 
pressed it,  such  a  course  may  evince  lofti- 
ness of  mind  in  those  who  pursue  it,  or 
their  confidence  of  being  able  to  compass 
their  objects  by  open  force,  but  has  no- 
thing to  do  with  tne  question  of  what  is 
lawml  or  unlawfhL  Martens  holds  with 
still  less  qualification,  that  we  cannot  con- 
demn as  an  illegitimate  means  of  carrying 
on  a  war  the  corruption  employed  to  se- 
duce the  officers  or  other  subjects  of  the 
enemy,  and  to  tempt  them  either  to  re- 
veal a  secret  or  to  surrender  a  post,  or 
even  to  get  up  a  revolt ;  it  is  the  business 
of  each  state,  he  argues,  to  protect  itself 
from  such  attempts  by  a  careful  choice  of 
the  persons  it  employs  or  trusts,  and  bv 
the  severity  of  the  penalties  with  which 
it  punishes  their  treachery.  "  But,"  he 
adds,  *'  it  is  without  doubt  to  overleap 
by  a  great  way  the  bounds  of  the  law  of 
war,  and  to  declare  itself  an  enemy  of  the 
whole  human  race,  for  a  nation  to  try  to 
stir  up  every  other  people  to  revolt  by  a 
general  promise  of  assistance,  as  was  done 
by  the  French  National  Convention  in 
their  decree  of  the  19th  of  November, 

3B 


SQUADRON, 


[  788  ]  STAFF  MILITARY. 


1792."  Yet  wildly  abiard  as  this  decree 
was,  its  violation  of  the  law  of  nations 
seems  to  have  consisted  merely  in  its  not 
being  confined  to  the  case  of  such  foreign 
countries  only  as  the  French  republic 
might  be  then  at  war  with;  unless  in- 
dtSi  it  was  intended  to  be  taken,  as  it 
could  not  fail  to  be,  for  a  declaration  of 
war  agsdnst  all  existing  govemments. 

The  proper  question  as  to  the  so-called 
law  of  nations  with  regard  to  spies,  is  what 
practices  are  sanctioned  by  uie  general 
usaee  of  independent  civilized  nations. 
Such  practices  as  are  now  permitted  by 
such  usage  constitute  a  part  of  this  so- 
called  international  law.  Those  practices 
which  are  not  generally  permitted  or  ac- 
knowledged are  not  yet  a  part  of  such  law. 
Persons  who  have  occasion  to  write  or 
think  on  this  subject  will  find  that  much 
of  the  indistinctness  and  confusion  ob- 
servable in  the  treatises  on  the  law  of  na- 
tions will  be  removed  if  they  will  first 
form  for  themselves  a  clear  conception  of 
the  proper  meaning  of  the  word  Law,  and 
of  the  miproper  meanings  which  it  has 
also  acquired;  and  they  will  thus  be  en- 
abled to  give  the  necessary  precision  to 
terms  which  are  used  so  vaguely  by 
writers  on  international  law.  |^Law; 
Right.] 

SQUADRON,  the  principal  division 
of  a  regiment  of  cavalry:  the  numerical 
strengSi  of  a  squadron  has  varied  at  dif- 
ferent times,  but  at  present  it  consists  of 
one  hundred  and  sixty  men,  of  whom 
about  one-sixth  are  not  underarms.  This 
body  of  men  is  divided  into  two  troops, 
each  of  which  is  commanded  by  its  cap- 
tain, who  has  under  him  a  lieutenant  and 
a  comet  The  word  is  supposed  to  be 
derived  from  "  squadra'*  (Italian),  which 
is  itself  corrupted  ft  cm  the  Latin  word 
'*  quadratum ;"  acies  quadrata  denoted  a 
body  of  men  drawn  up  in  a  square  form. 
The  term  '*  escadron"  occurs  in  Froissart*s 
'  Chronicles,'  and  probably  it  was  very 
early  used  in  the  French  armies  to  desig- 
nate a  body  of  cavalry. 

The  strength  of  an  army,  with  respect 
to  cavalry,  is  usually  expressed  by  the 
number  of  squadrons  in  the  field,  as  it  is 
with  respect  to  infantry  by  the  number  of 
battalions.  Each  regiment  of  cavalry 
consists  of  three  or  four  squadrons ;  and 


when  in  line,  one  yard  in  the  kagdi  of 
the  front  is  allotted  ^  each  maa  snd 
horse :  the  interval  in  line  between  every 
two  squadrons  is  equal  to  one  quarter  oi 
the  extent  occupied  by  each  squadnm. 

STABBING.    [Maim.] 

STAFF,  MILITARY.  In  the  British 
empire  this  consists,  nnder  the  king  and 
the  general  commanding-in-chiei^ octhoae 
general,  field,  and  regimental  officers  to 
whom  is  confided  the  care  of  providing 
the  means  of  rendering  the  military  force 
of  the  nation  efficient  of  muutaining  dis- 
cipline in  the  army,  and  regulating  tite 
duties  in  every  branch  of  the  service. 

Besides  the  commander-in-chief;  his 
military  secretaries  and  aidea-de-campi,  the 
general  staff  consists  of  the  adjntant  and 
(quartermaster-generals,  with  their  respee- 
tive  deputies,  assistants,  and  depsty-a«- 
sistantB ;  the  director-general  of  the  medi- 
cal department,  and  chaplain-general  of 
the  forces.  The  stafif  of  the  Ordnaooe 
department  oonusts  of  the  masler-genetal 
and  lieutenant-general,  with  their  deputies 
and  assistants ;  the  inspector  of  foitifie^ 
tions,  and  the  director  of  the  engine«n. 
The  head-quarters  for  the  general  staff 
are  in  London.  There  are  also^  for  the 
several  military  districts  into  which  Gnest 
Britain  is  divided,  inspecting  fieid-Gfioen, 
assistant  adjutants-general,  and  majors  of 
brigade,  together  with  the  oflkers  atmchoi 
to  the  recruiting  service.  The  bead-qoau^ 
ters  for  Scotland  are  at  Edinburgh.  For 
Ireland,  besides  the  lord-lieuteuant  and  his 
aides-de-camp,  the  chiefs  of  the  staff  con- 
sist of  a  deputy-adjutant  and  a  deputy 
quartermaster-general,  with  their  as6i»t- 
aots.  Their  h^-ouarters  are  at  Dublici; 
and  there  are,  besides,  the  several  offioen 
for  the  militaTT  districts  of  that  part  of 
the  empire.  Lastly,  in  each  of  the  oolo- 
nies  there  is  a  staff'  graduated  in  aooord- 
ance  with  the  generai  staff  of  the  army, 
and  consisting  of  the  general  commandiDf^ 
his  aides-de-camp,  military  secretarieB^ 
and  majors  of  brigade,  an  inspecting  field 
officer,  a  deputy-adjutant  and  a  depuu- 
quartermaster-general. 

The  adjutant-general  of  the  army  is 
charged  with  the  duty  of  recruitings  doth- 
ing,  and  arming  the  troops,  soperintesd- 
iiig  their  discipline,  granting  leave  of  al- 
sence,  and  discharging  the  men  when  the 


STAFF  MILITARY. 


[789] 


STAGE-CARRIAGE. 


period  of  their  seirioe  is  expired*  To 
the  qnartermaster-geDeral  is  confided  the 
duty  of  regolating  the  marches  of  the 
troops,  proTiding  the  supplies  of  provi- 
sions, tod  assigning  the  quarters,  or  places 
of  encampment. 

All  military  commanders  of  territories 
or  of  bodies  of  troops  in  Great  Britain, 
Ireland,  or  in  foreign  stations,  transmit 
periodically  to  the  a^tant-general  of  the 
army  circumstantial  accounts  of  the  state 
of  the  territory  and  of  the  troops  which 
they  command;  and  the  reports  are  re- 
gularly submitted  to  the  general  com- 
manding-in  -chief. 

The  staff  of  a  regiment  consists  of  the 
adjutant,  quartermaster,  paymaster,  chap- 
lain, and  surgeon. 

About  the  year  1800  the  British  go- 
vernment first  formed  a  particular  school 
for  the  purpose  of  instmcting  officers  in  the 
art  of  surveying  ground  in  connection  with 
that  part  of  tactics  which  relates  to  the 
choice  of  routes  and  of  advantageous  po- 
sitions for  troops.  These  officers  were  in- 
dependent of  the  master-general  of  the  ord- 
nance, and  served  under  the  orders  of  the 
quartermaster-general  or  adjutantrgene- 
ral;  they  were  called  staff-officers,  and 
were  selected  from  the  cavalry  or  infiintry 
after  having  done  duty  with  a  re^ment 
at  least  Ibur  years.  They  were  first  em-' 
ployed  in  Egyp^  where  they  rendered 
cotisiderable  service ;  and  the  school  was 
afterwards  united  to  the  Royal  Military 
College,  which  had  been  then  recently 
institutMl  for  the  instruction  of  cadets 
who  were  to  serve  in  the  cavalry  or  the 
iufi^ntiry  of  the  line.  At  that  institution 
a  limited  number  of  officers,  under  the 
name  of  the  senior  department,  continue 
to  be  instructed  in  the  duties  of  the  staff, 
and  in  the  sciences  connected  with  the 
military  art 

During  the  war  in  Spain,  from  1808  to 
18 la,  the  staff-officers  were  constantly 
employed,  previously  to  a  march  or  a  re- 
treat, m  surveying  the  country  at  least 
one  dav's  journey  in  fh)nt  of  the  army. 
After  the  death  of  the  Duke  of  York,  the 
staff  corps  ceased  to  be  kept  up,  and  for 
several  years  it  was  reduced  to  a  single 
company,  which  was  charged  with  the 
duty  of  repairing  the  military  canal  at 
Hythe.    This  company  was  afterwards 


incorporated  with  the  corps  of  sappers 
and  miners. 

The  duties  of  officers  belonging  to  the 
quartermaster-general's  staff  are  very  dif- 
ferent from  those  of  the  military  engin- 
eers; the  latter  are  employed  in  the  con- 
struction of  permanent  fortifications,  bat- 
teries, and  field-works ;  while  the  former 
survey  ground  in  order  to  discover  roads, 
pr  sites  for  military  positions,  for  fields 
of  battle,  or  quarters  for  the  troops.  The 
education  of  a  staff-officer  is  such  as  may 
qualify  him  for  appreciating  the  military 
character  of  ground :  for  this  purpose  he 
learns  to  trace  the  directions  ot  roads  and 
the  courses  of  rivers  or  streams ;  and  in 
mountainous  countries  to  distinguish  the 
principal  chains  from  their  ramifications, 
to  examine  the  entrances  of  gorges,  and  to 
determine  the  heights  of  eminences  or 
the  depths  of  ravines.  He  has,  besides, 
to  acquire  a  &cility  in  determining  or 
estimating  the  resources  of  a  district  with 
respect  to  the  means  it  affords  of  supply- 
ingprovisions  or  quarters  for  the  troops. 

Tne  sUiff-officer  ought  also  to  know  how 
to  correct  the  illusions  to  which  the  eve 
is  subject  in  examining  ground,  from  the 
different  states  of  the  air,  and  the  number 
and  nature  of  the  objects  which  may  in- 
tervene between  himself  and  those  whose 
positions  are  required.  He  ought  to  be 
able  to  estimate  the  number  of  men  which 
a  visible  tract  of  ground  can  contain,  and 
to  form  a  judgment  concerning  the  <Uspo- 
sitions  and  stratagems  which  it  may  per- 
mit an  army  to  put  in  practice. 

STAGE-CARRIAGE.  HACKNEY- 
COACH.  CABRIOLET.  A  Stage  Car- 
riage is  defined  by  the  2  and  S  Wm.  IV. 
c.  102,  as  a  carriage  of  any  construction 
for  conveying  passengers  for  hire  to  or 
from  any  place  in  Great  Britain,  which 
shall  travel  at  the  rate  of  not  less  than 
three  miles  in  the  hour  and  be  impelled 
by  animal  power,  provided  each  passenger 
^y  a  distinct  fare  for  his  place  therein. 
Railway  carriages  and  vehicles  moved  by 
steam  are  excluded  from  the  definition. 

By  the  1  and  2  Wm.  IV.  c  22,  it  is 
declared  that  every  carriage  with  two  or 
more  wheels,  used  for  plying  for  hire  in 
any  public  street  at  any  place  within  five 
miles  from  the  General  Post-office  in 
[  London,  of  whatever  fonn  or  construe- 
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tioD,  or  whatever  may  be  the  nnmber  of 
persons  which  it  shall  be  calculated  to 
oonyey,  or  the  number  of  horses  by  which 
it  shall  be  drawn,  shall  be  deemed  a  hack- 
ne^'-carriage,  ThU  class  of  public  vehicles 
appears  to  have  originated  in  London. 
The  rise  and  progress  of  their  use  in  Lon- 
don ma^  be  pretty  distinctly  traced  from 
notices  m  Macpherson's  *  Annals  of  Com- 
merce,' and  in  Anderson's  *  History  of 
Commerce,'  of  which  work  the  early 
volumes  of  Macpherson  are  a  reprint  with 
but  few  alterations.  Under  the  year  1625 
Macpherson,  or  rather  Anderson,  observes 
that  **  Our  historio^phers  of  the  city  of 
London  relate  that  it  was  in  this  year  that 
hackney-coaches  first  began  to  ply  in  Lon- 
don streets,  or  rather  at  the  inns,  to  be 
called  for  as  they  were  wanted ;  and  they 
were  at  this  time  only  twenty  in  number.^' 
In  1652  the  number  of  hackney-coaches 
daily  flying  in  the  streets  was  limited  to 
200 ;  m  1654  it  was  increased  to  300,  id- 
lowing  however  only  600  horses ;  in  16C1 
to  400 ;  and  in  1 694  to  700.  By  an  act  of 
the  9th  year  of  Anne  (c  23)  the  number 
was  to  be  increased  to  800  on  die  expira- 
tion, in  1715,  of  the  licences  then  in  force, 
and  200  hackney-chairs  were  also  licensed. 
The  number  of  chairs  was  shortly  in- 
creased to  300,  and  by  the  act  12  Geo.  I. 
c.  12,  to  400.  In  1771  the  number  of 
coaches  was  farther  increased  to  1000. 

A  lighter  kind  of  vehicle,  drawn  by 
one  horse,  was  brought  into  extensive 
use  in  Paris.  Efforts  were  made  to  in- 
troduce similar  vehicles  into  this  country, 
but  owing  to  a  regard  for  the  ''vested 
rights"  of  the  hackney  coach  owners, 
it  was  long  found  impossible  to  get  li- 
cences for  them.  With  great  difficulty 
Messrs,  Bradshaw  and  Rotch  (the  latter 
a  member  of  parliament)  obtained  li- 
cences for  eight  cabriulets  in  1823,  and 
started  them  at  fares  one-^ird  lower  th^n 
those  of  hackney-coaches.  The  name 
<*  cab "  is  now  commonly  applied  to  all 
hackney-carriages  drawn  by  one  horse, 
whether  on  two  or  four  wheels.  During 
the  first  few  years  of  the  employment  of 
such  carriages  their  number  was  restricted 
to  sixty-five,  while  the  number  of  coach- 
licences  was  increased  to  twelve  hundred; 
but  in  1832  all  restriction  as  to  the  num- 
of  huckneycarriages  was  remoYed. 


The  nnmber  of  hackney-carriages  lieensed 
for  use  during  the  year  ending  January  4, 
1845,  was  2450,  all  of  which,  witk  the 
exception  of  less  than  200,  were  cabs,  of 
one-horse  vehicles.  The  nomber  of  drivers 
licensed  during  tlie  year  ending  May, 
1844,  was  4627,  besides  371  watermen. 

The  generally  low  standard  of  mora) 
character  among  cab-drivers  leads  to  the 
adoption  of  a  system  of  remuoeratioo 
which  is  not  calculated  to  promote  kooesty 
and  good  feeling.  The  vehicles  aud  bones 
are  Tent  out  at  a  fixed  sum  per  day ;  or 
rather,  the  men  are  expected  to  bring 
home  the  stipulated  amount.  The  expe- 
riment of  paying  liberal  wa^^es,  and  trost- 
ing  to  the  honour  of  men,  is  said  to  have 
b^  tried  and  found  utterly  impracticable. 

An  attempt  was  made,  about  the  year 
1800,  to  introduce  a  more  commodioos 
kind  of  vehicle,  resembling  an  osunibas, 
instead  of  the  old  stage-coadies,  whick 
could  only  carry  four  or  at  most  six  in- 
side passengers,  but  the  project  fiukd. 
When  re-introduced  from  Paris  the  omni- 
bus was  drawn  by  three  horses  abreast, 
but  this  arrangement  was  soon  abcndooed. 

The  first  successful  omnibus  in  LoodoB 
was  started  by  a  ooach-boilder  nanrd 
Shillibeer,  in  July,  1829,  to  run  between 
Greenwich  and  Charing-Cross,  at  fam 
considerably  less  than  those  of  the  old 
short  stages;  in  addition  to  which  advsfi- 
tage,  the  groater  part  of  the  passeages 
were  sheltered  from  the  weather.  %  tbr 
judicious  arrangement  of  makii^  the 
same  charge  for  inside  and  outside  placo, 
Shillibeer  soon  obtained  extensive  parroa- 
age,  and  began  to  break  down  the  pettj 
f<^ing  of  exelusiveness  which  fboDcrly 
distinguished  indde  from  ontade  passcD- 
gers.  Success  in  the  first  experiment  kd 
Shillibeer  to  establish  omnibuses  betweea 
Paddington  and  the  Bank.  AJter  mach 
opposition  the  new  system  of  travelUag 
was  fully  established. 

(Some  of  the  fiusts  in  the  preceding  psrt 
of  this  article  are  derived  from  two 
papers  in  Chambers's  *  Edinburgh  Jonr- 
nal '  for  1845  (Nos.  76  and  78),  but  mvA 
of  the  historical  matter  is  to  be  Ibuad  in 
Knight's  '  London '  and  the  '  Penny 
Magazine,'  vol.  vi.) 

In  1799  the  act  of  parliament  ««& 
pas^  (19  Geo.  III.  c  51)  which  first 
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Imposed  a  duty  on  hired  carriages  of  any 
description.  This  duty  has  at  times  been 
variously  regulated,  aixl  is  now  settled  by 
the  above  act,  amended  by  2  &  3  Wm. 
IV.  c.  120,  and  3  &  4  Wm.  IV.  c.  48. 

The  hiws  which  reiate  to  hackney-car- 
riages and  metropolitan  stage-carriages 
are  chiefly  comprised  in  two  acts  of  par- 
liament: i  &  2  Wm.  IV.  c  22,  which 
«ame  into  operation  January  5th,  1832, 
entiUed  *'  An  Act  to  amend  the  Laws  re- 
lating to  Hackney-Carriages,  and  to  Wag- 
gons, Carts,  and  Drajs,  and  to  place  the 
Collection  of  the  Duties  on  Hackney-Car- 
riages and  on  Hawkers  and  Pedlars  in 
England  under  the  Commissioners  of 
Stamps;''  and  6  &  7  Vict  c.  86,  enti- 
tled **An  Act  for  regulating  Hackney 
and  State  Carriages  in  and  near  London." 
In  the  former  act  are  contained  the 
creater  part  of  the  enactments  which  re- 
late to  hackney-carria^ ;  in  the  latter, 
those  which  more  especially  apply  to  me- 
.  trroolitan  stage-camages  (omnibuses). 

The  limits  of  hackney-carriages  (hack- 
ney-coaches and  cabriolets)  are  five  miles 
from  the  General  Post-office,  London; 
and  drivers  of  hacknev-carriages  are  com- 
pellable to  drive  fivefniles  from  the  place 
where  hired  or  from  the  Greneral  Post- 
office  ;  but  if  any  hackney-carriage  shall 
be  discharged  at  any  place  beyond  die 
limits  of  the  metropolis  ^that  is,  beyond  a 
circle  of  which  the  radius  is  ti^ree  miles 
from  the  General  Post-office),  after  eight 
in  the  evening  and  before  five  in  the 
morning,  back-fkre  may  be  demanded  to 
the  tteai«st  part  of  the  said  Umits  or  to 
any  standing-place  beyond  the  limits 
where  the  carnase  may  have  been  hired, 
at  the  option  of  the  hirer. 

The  tares  of  hackney-carriw^  are 
fixed  by  the  act  1  &  2  Wm.  IV.  c  22. 
For  eveiy  hackney-carriage  drawn  by  two 
horses,  for  any  distance  not  exceeding 
one  mile,  U. ;  for  any  distance  exceedins 
one  mile,  at  the  rate  of  6<L  for  every  hal^ 
mile  and  for  every  fractional  part  of  half 
a  mile  over  and  above  any  number  of 
hal^miles  completed.  ByUme,  the  fare 
is,  for  not  exceeding  diirty  minutes,  U, ; 
not  exceeding  forty-five  minutes,  U.  6<f. ; 
not  exceeding  one  hour,  2s. ;  and  for  any 
Ikrther  time  after  the  rate  of  6<f .  for  every 
.fifieen  minutes  completed,  and  6  JL  for^any 


fractional  part  of  fifteen  minutes.  The 
fttres  for  hackney-carriages  drawn  by  one 
horse  (cabriolets)  are  one-third  less,  so 
that  for  the  first  mile  they  are  Qd.,  for  a 
mile  and  a  half,  Is.,  and  so  on. 

Every  hackney-carriage  and  metropo- 
litan stage-carriage  is  licensed  by  a  r^ 
gistrar,  (kputy-registrar,  or  other  officer 
appointed  by  one  of  Her  Majesty's  prin- 
cipal Secretaries  of  State;  and  every 
driver  of  a  hackney-coach,  and  every 
driver  and  conductor  of  a  metropolitan 
stage-carriage,  and  every  waterman,  at 
the  time  of  grantins  the  licence  receives 
a  metal  ticket,  whicn  every  such  driver, 
conductor,  or  waterman  is  to  wear  on  his 
breast  in  such  manner  that  all  the  writing 
thereon  may  be  distinctly  visible.  A 
stamp-duty  of  5«.  is  charged  on  every  U- 
oence.  Plates  are  to  be  affixed  to  hack- 
ney-carriages with  the  name  and  abode 
of  the  proprietor  and  number  of  the  li- 
cence; and  ^'Metropolitan  Stage-Car- 
riage," or  such  other  words  as.  the  regis- 
trar shall  direct,  are  to  be  painted  on 
omnibuses.  Proprietors  of  metropolitan 
stage-carriages  fix  their  own  fores,  but 
those  fores  are  to  be  distinctly  painted  on 
or  in  the  carriage,  as  well  as  tne  number 
of  persons  for  whom  the  carriage  is  lir 
censed. 

Hackney-carriages  standing  in  tl^ 
street,  though  not  on  any  stand,  to  be 
deemed  plymg  for  hire.  Drivers  may 
ply  on  Sundays,  and,  if  plying,  are  com- 
pellable to  drive  when  bird.  Agreement 
to  pay  more  than  legal  fare  not  binding, 
but  diiver  may  agree  to  drive  any  dis- 
tance at  discretion  for  a  stated  sum,  and 
must  not  charge  more  than  that  sum, 
though  less  thim  legal  fore.  Deposit  to 
be  paid  for  carriage  kept  waiting,  and 
driver  must  take  the  depodt  and  wait 

The  act  6  &  7  Vict  c  86,  repeals  a 
previous  act  (1  &  2  Vict  e.  79),  and  ex- 
tends the  enactments  not  specifically  re- 
pealed of  the  1  &  2  Wm.  I V.  c  22,  to  the 
6  &  7  Vict  c  86.  Other  provisions  of 
the  acts  relate  chiefly  to  the  restoration 
of  property  left  in  carriages,  to  forious 
driving,  intoxication,  insuTtiug  language, 
loitering,  and  other  acts  of  misbehaviour ; 
to  proc^dings  of  proprietors,  drivers,  and 
conductors,  as  to^  licences,  payment  of 
I  duties,  contracts  with  each  other ;  and  to 
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modes  of  grantinff  summonses,  powers  of 
magistrates,  puiiisnmcnts,  penalties,  &c.^ 

STAMPS,  STAMP  ACTS.  Stamps 
are  impressions  made  upon  paper  or 
parchment  hj  the  government  or  its  of- 
ficers for  the  purposes  of  revenue.  They 
always  denote  the  price  of  the  particular 
stamp,  or  in  other  words,  the  tax  levied 
upon  a  particular  instrument  stamped, 
and  sometimes  they  denote  the  nature  of 
the  instrument  itself.  If  the  instrument 
is  written  upon  paper,  the  stamp  is  im- 
pressed in  relief  upon  the  paper  itself; 
but  to  a  parchment  instrument  the  stamp 
is  attached  hy  paste  and  a  small  piece 
of  lead  which  itself  forms  part  of  the  im- 
pression. These  stamps  are  easily  forged, 
and  at  various  times  forgeries  of  them 
upon  a  large  scale  have  been  discovered. 
The  punismnent  for  the  forgery  of  stamps 
was  made  a  capital  offence  b^  the  Act  of 
William  and  Mary,  and  contmued  so  un- 
til the  year  1830  (11  Geo.  IV.  &  1  Wm. 
IV.  c  66),  when  it  was  made  punishable 
by  transportation. 

In  France  stamps  are  used  both  for  the 
authentication  of  instruments  and  as  a 
source  of  revenue. 

The  stamp  tax  was  introduced  into  this 
country  in  the  reign  of  William  and  Mary 
(5  W.  &  M.  c  21):  such  an  impost  had 
previously  existed  in  Holland.  The  Act 
5  W.  &  M.  c  21,  imposes  stamps  upon 
grants  fh)m  the  crown,  diplomas,  con- 
tracts, probates  of  wills  and  letters  of  ad- 
ministration, and  upon  all  writs,  proceed- 
ings, and  records  m  courts  of  law  and 
equity ;  it  does  not,  however,  seem  to  im- 
pose stamps  upon  deeds,  unless  they  are 
enrolled  in  the  courts  at  Westminster  or 
other  courts  of  record.  Two  years  after- 
wards, however,  conveyances,  deeds,  and 
leases  were  subjected  to  the  stamp  duty, 
and  by  a  series  of  acts  in  the  succeeding 
reigns  every  instrument  recording  a 
trausaction  between  two  individuals  was 
subjected  to  a  stamp  duty  before  it  could 
be  used  in  a  court  of  justice.  By  the  38 
Geo.  III.  c  78,  a  stamp  duty  is  imposed 
on  newspapers,  and  by  a  subsequent  act 
inventones  and  appraisements  are  re- 
quired to  be  stamped.  Legacies  are 
largely  taxed  by  means  of  stamped  re- 
ceipts. Stamps  are  also  used  as  a  conve- 
nient method  of  imposing  a  tax  upon  a 


particular  class  of  perscms :  thus,  articles 
of  apprenticeship  are  subject  to  duty,  and 
articles  of  clerkship  to  s  solicitor  to  a  tax 
of  \20l.  Solicitors  are  required  to  take  oot 
annually  a  certificate,  stamped  ^ther  with 
a  12/.,  8/.,  or  62..  stamp  aceording  to  cir- 
cumstances. Before  a  person  commences 
practice  as  a  physician,  an  advocate,  a 
barrister-at^law,  or  an  attorney,  he  most 
pay  a  tax  varying  from  50L  to  lOi.,  nsdcr 
the  form  of  a  stamp  upon  adi^saoa. 
Notaries  public,  bankers,  pawnbroker. 
and  others,  must  obtain  a  yearly  licence 
in  order  to  exercise  their  eallings. 

The  schedule  to  the  Act  55  Geo.  III.  e. 
124,  which  consolidates  all  the  previoos 
acts,  occupies  nearly  100  octaTo  pages. 
Since  the  year  1815  the  stamp  daties  lave 
been  mitigated.  The  5  Geo.  IV.  e.  41. 
exempts  law  proceedings  from  stanps; 
and  the  stamps  upon  newspapers  werv 
reduced  from  fourpenee  to  a  penny  by 
6  &  7  Wm.  IV.  c.  76  (1836),  wUeh  dcty 
exempts  the  paper  froos  postage  As  to 
the  stamp  duties  on  advertisemente  asd 
newspapers,  see  ADTxansEMSirrs  and 
Newbpapebs. 

In  order  to  protect  tke  rerenae,  the 
stamp  acts  usually  knpose  a  penalty  vpm 
any  ftaodnlent  evasion  of  their  provi- 
sions ;  and  the  44  Geo.  III.  c  98  cnaca 
that  the  proceedings  shall  be  in  ^  naise 
of  the  attorney-general  in  England,  cff 
the  king's  advocate  in  Scotland,  and  tint 
the  penalty  shall  go  entirely  to  tJhe  crows. 

Tne  acts  render  an  ^anstamped  isstro- 
ment  invalid,  and  in  order  to  increaf 
the  revenue  they  multiply  the  nwnker  of 
instruments  to  aQthenticate  any  tnas- 
action.  Hence  the  stamp  sets  hare  gives 
rise  to  many  questions  in  courts  of  law  is 
to  the  amount  pf  stamps  reqvired  fat  far- 
ticular  instruments,  tiie  natare  oi  IboBt 
stamps,  the  effect  which  the  insoffideBcy 
or  erroneous  natare  of  the  stamp  may 
produce  upon  the  instrument,  and  tae  vst 
whidi  may  be  made  in  a  court  of  justice  of 
a  paper  not  stamped,  but  neverthekfssa- 
questionably  recording  a  partienlar  &et 

The  courts  of  law  have  nsoally  iDte^ 
preted  the  stamp  acts  with  tiie  sane 
strictness  with  whidi  penal  statates  are 
interpreted,  giving  to  exemptioaa  as  luge 
an  extension  as  the  words  will  admit  Oa 
the  other  hand,  feeling  it  a  duly  tft  ca- 
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force  the  payment  of  this  branch  of  the 
revenae,  judges  oppose  the  admission  of 
an  instrament  so  constructed  as  to  eyade 
thepayment  of  the  stamp  daty. 

The  main  rule  in  the  levying  of  these 
duties  is  that  each  distinct  transaction  be- 
tween separate  parties,  recorded  by  a 
written  instrument  shall  have  a  separate 
stamp  attached  to  it 

An  agreement  not  under  seal  may  be 
stamped  within  twenty-one  days  after  it 
has  been  signed ;  but  in  all  other  cases 
the  instrument  must  be  written  upon  pa- 
per previously  stamped;  nor  will  the 
attaching  a  blank  piece  of  paper  properly 
stamped  to  the  instrument  alread;^  exe- 
cuted render  the  instrument  admissible  as 
evidence  in  a  court  of  law.  We  shall  pre- 
sently mention  the  penalties  by  payment 
of  nhich  the  severity  of  these  provisions 
may  be  miti^ted.  The  value  of  spoilt 
8tam)s,  if  claimed  within  twelve  months, 
may  be  recovered,  if  the  absence  of  all 
fhiud  is  established  on  oath. 

If  be  court  has  sufficient  evidence  that 
an  initrument  has  been  properly  stamped, 
but  las  been  lost,  or  Is  withheld  by  the 
oppoate  party,  it  will  receive  an  un- 
stamted  copy  as  evidence.  If  a  debt 
whici  has  been  contracted  under  a  writ- 
ten afreement  can  be  established  by  parole 
evidtfice,  so  that  the  existence  of  the 
agreement  shall  not  come  under  the 
notice  of  the  court,  the  plaintiff  may  re- 
civer  [without  production  of  the  agree- 
Dent ;  but  if  the  existence  of  the  written 

Sreement  appears  from  the  testimony  of 
i  plaintiffs  witnesses,  or  from  some 
cqidition  coming  into  question  which 
ncessarily  implies  the  existence  of  a 
witten  instrument,  then  the  agreement 
mst  be  produced  as  the  best  evidence ; 
aii  the  plaintiff  cannot  recover  unless  it 
is  duly  stamped.  Nevertheless  an  un- 
stmped  instrument,  such  as  a  receipt  or  a 
si^ed  account,  may  be  used  by  a  wit- 
nss  to  refresh  his  memory  as  to  the 
aionntB  pud  in  his  presence  or  acknow- 
Idged  in  his  presence  to  have  been  re- 
cived ;  in  sucn  instances  the  case  rests 
Dt  on  the  document,  but  on  the  testimony 
c'  the  witness. 

An  unstamped  instrument,  though  an 
Isufficieut  foundation  for  proceedings  at 
\w,  may  be  used  as  evidence  to  defbat 


fraud,  and  with  certiun  limitations  to 
establish  a  criminal  charge.  An  unstamped 
agreement  containing  matter  not  requiring 
a  stamp,  may  be  nsA  as  evidence  of  that 
matter,  although  it  is  invalid  as  evidence 
of  the  terms  of  the  agreement  An  in- 
dictment for  forgery  likewise  may  be 
maintained,  although  the  instrument 
forged  may  be  invalid  for  want  of  a 
proper  stamp ;  but  such  an  invalid  in- 
strument is  not  sufficient  to  support  an 
indictment  for  larceny. 

Originally  a  stamp  was  invalid  if  the 
denomination  was  erroneous,  although 
the  amount  paid  was  correct :  but  by  the 
55  Geo.  III.,  wrong  stamps,  if  of  sufficient 
value,  are  rendered  valid,  unless  upon 
the  face  of  them  they  are  appropriated  to 
a  different  instrument  from  toat  to  which 
they  are  attached.  In  this  case  the  stamp 
is  mrfeited,  but  the  instrument  may  be 
re-stamped  upon  payment  of  the  penalty ; 
by  a  previous  act  (37  Geo.  III.,  c.  127, 
s.  2)  any  instrument,  excepting  bills  and 
promissory  notes,  is  allowed  to  be  stamped 
upon  payment  of  the  duty,  and  a  penalty 
of  lo2.  (or  if  it  is  a  de^  lOl.  for  each 
skin) ;  if  it  is  to  be  stamped  within  a 
twelvemonth  after  its  execution,  the  com- 
missioners are  allowed  to  remit  the  pe- 
nalty (44  Geo.  III.,  c.  19).  Thus  even 
during  a  trial  an  instrument  majr  be 
stamped  so  as  to  render  it  admissible; 
but  as  this  is  rarely  posrible,  it  has  been 
suggested  that  an  officer  of  the  court 
ought  to  be  enabled  to  affix  the  proper 
stamp  and  levy  the  penalty;  so  that 
justice  mav  not  be  defeated,  or  at  least 
deferred,  nom  the  want  of  tius  fi[>rmal 
circumstance. 

The  general  principles  which  regulate 
the  courts  in  the  interpretation  of  the 
Stamp  Acts  are,  that  fhmdulent  evasion  of 
the  stamp  duties  shall  be  punished  by 
forfeiture  of  all  benefit  from  the  docu- 
ment which  ought  to  have  been  stamped ; 
and  that  a  just  daim  shall  not  be  evaded 
or  a  fraud  be  effected  because  the  just 
claimant  has  unintentionally  violated  the 
stamp  laws. 

The  stamp  duties  and  the  custody  of 
the  dies  are  placed  under  the  superintend- 
ence of  commissioners  appointed  under 
the  great  seal.  The  4  &  5  Wm.  IV., 
e.  60,  amended  by  5  &  6  Wm.  IV.,  c  20, 


STANNARY. 


[744] 


8TANNABT. 


coDfolkUtfd  the  Board  of  Scampt.  The 
eommiaioneri  triDnet  their  busioeat  in 
Somenet  Hooae,  Loodoiu  The  cndeftToar 
to  impose  stamp  datict  opoo  oar  Ameri- 
can eolooiet  in  1765,  was  one  of  the 
approximate  causes  of  the  American 
nrrolatioo. 

The  law  respecting  staoqis,  and  a  refe- 
rence to  the  principal  cases  cited,  are 
contained  in  Chitty^i  Practical  Trmtut 
on  the  Sum  Lav$,  That  work  has  been 
mainly  osea  for  this  article. 

The  stamp  duties  act  rerj  nneqoally 
on  small  and  on  Urge  transactions,  and 
fhlly  justify  the  statement  that  the  legia- 
latnre  that  imposed  them  were  desiroos 
to  shift  the  burden  of  taiation  from  the 
rich  to  the  middling  dswes.  The  stamp 
doty  on  the  sale  of  land  of  the  Taloe  of 
50t  (taking  a  certain  average  length  of 
eonveyance)  is  IS^.  per  cent;  of  the 
Taloe  of  100/.  it  is  5  per  cent;  of  the 
Taloe  of  500/.  it  is  1/.  14«.  SdL  per  cent ; 
but  of  the  Taloe  of  5000/.  it  is  only  one  per 
cent  The  same  unequal  scale  applies  to 
mortgages.  **  A  mortgage  of  50/.  would 
cost  in  stamps  and  law  expenses,  30  per 
cent ;  a  mortgage  for  12,500/.  would  cost 
one  per  cent ;  and  for  100,000/.  it  would 
cost  124.  per  cent"  This  scale  of  taxa- 
tion is  manifestly  framed  to  shift  the 
burden  fnm  great  landowners  and  capi- 
talists to  those  of  very  moderate  means. 
These  fkcts  appear  from  a  Report  of  a 
Committee  of  the  Lords  (1846)  on  the 
peculiar  burdens  which  the  land  has  to 
bear.  Hie  result  of  this  inquiry  shows 
dearly  the  peculiar  burdens  which  the 
oomparatiTely  poor  sustam  in  consequence 
of  the  legislation  of  the  rich. 

The  net  produce  of  the  stamp  duties  in 
the  year  which  ended  October  10, 1844, 
was  C,53«%385/. ;  in  the  year  which  ended 
October  10,  1845,  it  was  6,961,370/. 

STANDING  ORDERS.  [Biu.  w 
Pabliamewt.] 

STANNARY,  fttan  the  Latin  SUm- 
aam,  **  tin."  llils  tenn  sometimes  de- 
notes a  tin-mine,  sometimes  the  tin-mines 
of  a  district,  sometimes  the  royal  rights 
in  respect  of  tin-mines  within  such  dia- 
trict  But  it  is  more  commonly  used  as 
ioclndio^  the  tin-mioes  within  a  particu- 
lar district,  the  tinners  employed  in  worii- 
ing  them,  and  the  customs  and  pririleges 


attached  to  the  oUaca.  and  to  thos 
ployed  in  digging  and  puriiying  tb< 

The  grsat  stannaries  of  EngUn 
those  of  Devon  and  Cornwall,  of  * 
the  stannary  of  Cornwall  is  the  moi 
portant  The  stannaries  of  Com  ws 
Deroo,  were  granted  br  Edwsrd  1 
the  Black  Prince,  upon  the  creation 
duchy  of  Cornwall,  and  an  peipe 
incorporated  with  that  duchy.  In 
ral  both  stannaries  are  under  one  <i 
oficer,' called  the  lord-warden  of  th 
naries,  with  a  sepaiate  vice-ward^ 
each  county.  The  stannary  of  Co' 
is  sabdiTufed  into  the  stannary  of  I 
more,  in  the  eastern  parts  of  the  << 
and  the  stannaries  of  Tywamhaile, 
with,  and  Helston,  in  the  west 

All  tin  in  Cornwall  and  Devon, 
ever  might  be  the  owner  of  the  Ui 
pears  to  have  formerly  belonged 
Ling,  by  a  usage  peculiar  lo  these 
ties;  for  the  general  prerogatiTe 
crown  extends  only  to  mines  of  g 
silver,  or  other  mines  in  which  thtj 
of  the  gold  or  silver  exceeds  that 
inferior  metal  with  which  it  is  coaa 
(12  Coke's  Bq>^  9.) 

King  John,  in  ISOl,  granted  a  q 
to  his  tuners  in  Cornwall  and  I 
shire,  aathorisiag  them  to  dig  tii 
turves  to  melt  the  tin  anywhere  i 
moors  and  in  the  fees  of  bishops,  i 
and  earls,  as  ther  had  been  used  m 
customed.  (Maddox,  Exek^  279  t  j 
This  chatter  was  confirmed  by  Ed  v 
Richaid  lU  and  Hennr  IV. 

In  Cornwall  the  right  of  diggi 
other  men's  land  is  now  regulatH 
peculiar  usage,  called  the  custom  of  i 
ts^  This  custom  attaches  only  tc 
land  as  now  is  or  antientlj  was  w 
that  is,  land  open  or  uninclosed* 
mode  of  acquiring  a  right  to  Hm-bm 
this:  an  agent  goea  on  the  spot 
bounded  and  digs  up  the  turf  or  si 
making  little  pits  at  the  four  comn 
wards  the  east,  west,  north,  and  sout 
reasonable  extent ;  and  the  area  or 
within  the  four  comets  will  be  ill 
tents  of  the  bounds.  Having  madti 
comers,  the  agent  describes  on  psp 
situation  of  the  bounds,  states  tbi 


when,  and  the  person  by  whom,  the^ 
marked  out  or  cu^  and  makai  a  d« 
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tion  for  whose  use  this  was  done,  express- 
ing therein  that  the  spot  was  free  of  all 
lawful  bounds.  At  the  next  stannary 
«oart  he  procures  this  description  to  he 
jmt  on  parchment,  when  a  first  proclama- 
tion is  made  of  it  in  open  court,  the  parch- 
ment, or  paper  being  stuck  up  in  a  con- 
spicuous place  in  the  court,  and  a  minute 
of  the  transaction  is  made  by  the  steward 
in  the  regular  court  paper.  On  the  next 
court  day,  three  weeks  afterwards,  a  second 
proclamation  is  in  like  manner  made,  and 
so  also  at  the  third  court;  when,  if  there 
be  no  successful  opposition,  judgment  is 
given,  and  a  writ  of  possession  issues  to 
ue  bailiff  of  the  stannary,  who  delivers 
possession  accordingly.  In  this  mode  the 
bound-owner,  acquires  a  right  to  search 
for  and  take  all  the  tin  he  can  find,  pay- 
ing the  lord  of  the  soil  one-fifteenth,  or  to 
permit  others  to  do  so ;  and  to  resist  all 
who  attempt  to  interrupt  him.  The 
bounds  must  be  renewed  anuuaUy,  by  a 
bounder  employed  on  behalf  of  the  bound- 
owner,  or  the  lord  may  re-enter. 

As  part  of  the  stannary  rights,  the  duke 
of  Cornwall,  as  grantee  of  the  crown,  has 
or  had  the  pre-emption  of  tin  throughout 
the  county,  a  privilege  supposed  to  have 
been  reserved  to  the  crown  out  of  an  ori- 
^nal  right  of  property  in  tin-mines,  but 
in  modem  times  it  is  never  exercised. 

Formerly  for  the  redressing  of  griev- 
ances and  the  general  regulation  of  the 
stannaries,  representative  assemblies  of 
the  tinners  were  summoned  both  in  De- 
Tonshire  and  in  Cornwall.  These  assem- 
blies were  called  parliaments,  or  convoca- 
tions of  tinners,  and  were  summoned  by 
the  lord-warden  of  the  stannaries,  under 
a  writ,  issued  by  the  duke  of  Cornwall,  or 
by  the  king,  when  there  was  no  duke  au- 
thorising, and  requiring  him  so  to  do. 
The  last  convocation  was  held  in  1752. 
{Appendix  to  the  case  of  Rowe  v.  Bren- 
ton ;  3  Manning  and  Ryland's  Reports,) 

The  duties  payable  to  the  duke  of  Corn- 
wall on  the  stamping  or  coinage  of  tin 
were  abolished  by  1  &  2  Vict,  c  120,  and 
the  stannary  courts  were  re-modelled  by 
6  &  7  Wm.  IV.  c  106.  Further  regula- 
tions for  these  courts  have  been  intro£ioed 
by  2  &  3  Vict  c.  58. 

STAPLE,  "anciently  written  estaple, 
Cometh,'*  says  Lord  Coke,  "  of  the  French 


word  eaiape,  which  signifies  a  mart  or 
market"  It  appears  to  nave  been  used  to 
indicate  those  marts  both  in  this  country 
and  at  Bruges,  Antwerp,  Calais,  &c.,  on 
the  Continent,  where  the  principal  pro- 
ducts of  a  country  were  sold.  Probably 
in  the  first  instance  these  were  held  at 
such  places  as  possessed  some  oonye- 
nience  of  situation  for  the  purpose.  After- 
wards they  appear  to  have  been  confirmed, 
or  others  appointed  for  the  purpose  by 
the  authorities  of  the  countr^r.  In  Eng- 
land this  was  done  by  the  lung  (2  Edw. 
III.  c  9).  All  merchandize  sold  for  the 
purpose  of  exportation  was  compelled 
either  to  be  sold  at  the  staple,  or  after- 
wards brought  there  before  exportation. 
This  was  done  with  the  double  view 
of  accommodating  the  foreign  mer- 
chants and  also  enabling  the  duties  on 
exportation  to  be  more  conveniently  and 
certainly  collected.  Afterwards  the  word 
staple  was  applied  to  the  merchandize 
itself  which  was  sold  at  the  staple.  The 
staple  merchandize  of  England  at  these 
early  times,  when  little  manufacture  was 
carried  on  here,  is  said  by  Lord  Coke  to 
have  been  wool,  woolfells  or  sheepskins, 
leather,  lead,  and  tin.  Incident  to  the 
staple  was  a  court  called  ''the  court  of 
the  mayor  of  the  staple."  This  court 
was  held  for  the  convenience  of  the  mtgr- 
chants,  both  native  and  foreign,  attending 
the  staple.  It  was  of  great  antiquity ; 
the  date  of  its  commencement  does  not 
appear  to  have  been  certainly  known. 
Many  early  enactments  exist  regulating 
the  proceedings  at  the  staple  and  the 
court  held  there.  Most  of^  these  were 
passed  during  the  reigns  of  the  two  Ed- 
wards, the  first  and  third  of  that  name. 
These  kings  appear  to  haye  been  ex- 
tremely anxious  to  facilitate  and  encour- 
age foreign  commerce  in  this  kingdom ; 
and  by  these  statutes  great  immunities 
and  privileges  are  given,  especially  to 
foreign,  but  also  to  native  merchants 
attending  the  staple.  The  first  enactment 
of  importance  is  called  the  Statute  of 
Merchants,  or  the  Statute  of  Aeton-Bumel, 
and  was  passed  in  the  1 1th  year  of  Edw. 
I.,  A.D.  1283.  [BuRNEL,  Acton,  Sta- 
tute OF.]  The  statute  passed  in  the 
27th  year  of  Edw.  III.  cap.  2,  is  entitied 
the  Statute  of  Staple.    One  object  of  it 
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"was  to  remove  the  staple,  previously  held 
at  Calais,  to  various  towns  in  England, 
Wales,  and  Ireland,  which  are  appointed 
by  the  statute.  The  statute  directed  pro- 
oeedings  similar  to  those  prescribed  for 
obtaining  a  Statute  Merchant  by  means 
of  a  sealed  recognizance,  in  consequence 
of  which  execution  might  be  obtained 
against  the  lands  and  tenements  of  the 
debtor  in  the  same  manner  as  under  a 
Statute  Merchant 

A  variety  of  other  statutes  were  passed 
in  the  same  and  succeeding  reigns,  in 
some  respects  confirming,  in  others  alter- 
ing the  provisions  of  the  leading  statute. 
As  commerce  became  more  extended,  the 
staples  appear  to  have  fallen  into  disuse. 
Lord  Coke,  a  great  worshipper  of  anti- 
quitv,  complains  that  in  his  time  the  sta- 
ple had  become  a  shadow ;  we  have  only 
now,  he  says,  stapnlam  umbratilem, 
whereas  formerly  it  was  said  that  wealth 
followed  the  staple.  The  practice  how- 
ever of  taking  recognisances  by  statute 
staple,  from  the  many  advantages  attend- 
ing them,  long  continued.  (II  Edw.  I.; 
27  Edw.  III.  caps.  1,  3,  to  6,  8,  9;  2 
iMSt,,  322 ;  Com.  Dig.,  tit  *  Stat  Staple ;' 
2  Saund.  by  Wms.,  69;  Reeves,  Hist. 
Ikuf.  LaWf  V.  2,  pp.  161,  393.) 

dTAR-CH  AMBER.  The  Star-Cham- 
ber is  said  to  have  been  in  early  times 
one  of  the  apartments  of  the  king's  palace 
at  Westminster  which  was  used  ror  the 
despatch  of  public  business.  The  Painted 
Chamber,  the  White  Chamber,  and  the 
Chambre  Markolph  were  occupied  by  the 
triers  and  receivers  of  petitions,  and  the 
king*s  council  held  its  sittings  in  the  Ca- 
mera Stellata,  or  Chambre  des  Estoylles, 
which  was  so  called  probably  from  some 
remarkable  feature  in  its  ardiitecture  or 
embellishment  Whatever  may  be  the 
etymology  of  the  term,  there  can  be  little 
doubt  that  the  court  of  Star-Chamber 
derived  its  name  from  the  place  in  which 
it  was  holden.  "The  lords  sitting  In 
the  Star-Chamber"  is  used  as  a  well- 
known  phrase  in  records  of  the  time  of 
Edward  III.,  and  the  name  became  per- 
manently attached  to  the  lurisdicdon,  and 
continued  long  after  the  local  situation  of 
the  court  was  changed.    * 

The  Judicature  of  th^  court  of  Star- 
Chamber  appears  to  have  originated  in 


the  exercise  of  a  criminal  and  civil  jaris- 
diction  by  the  king's  cooncil,  or  by  that 
section  of  it  which  Lord  Hale  calls  the 
Concilium  Ordinarium  in  order  to  dis- 
tinguish it  from  the  Privy  Council,  who 
were  the  deliberate  advisers  of  the  crown, 
(Hale's  Jurisdiction  of  the  J^ord'a  House, 
chap.  V. ;  Palgrave's  Essay  on  the  Oriai- 
ml  Authority  of  the  King's  Commcil ) 
This  exercise  of  jurisdiction  by  the  king's 
council  was  considered  as  an  encroach- 
ment upon  the  common  law,  and  beii^ 
the  subject  of  frequent  complaint  by  the 
Commons,  was  greatly  abridged  by  se^x^ 
ral  acts  of  parliament  in  the  reign  of  Ed- 
ward III.  It  was  discouraged  also  by 
the  common-law  judges,  althoogh  th^ 
were  usually  members  of  the  cooncil ;  and 
from  the  joint  operation  of  these  and  ssne 
other  causes  the  power  of  the  Conciliani 
Regis  as  a  court  of  justice  had  materially 
declined  previously  to  the  reign  of  Hesiy 
VII.,  altiiough,  as  Lonl  Hale  obserrts, 
there  remain  *'  some  straggling  fbot-fitqis 
of  their  proceedings  "  till  near  that  tioie. 
The  statute  of  the  3  Henry  V II.  c  1,  em- 

Eowered  the  chancellor,  treasnrer,  aod 
eeper  of  the  privy-seal,  or  any  two  of 
them,  calling  to  them  a  bishop  and  tac- 
poral  lord  of  the  council  and  the  tT« 
chief  justices,  or  two  other  jastioa  b 
their  absence  (to  whom  the  president  <A 
the  council  was  added  by  stat  21  Hairf 
VIII.  c.  20),  upon  bill  or  informatian  ex- 
hibited to  the  lord  chancellor  or  scy 
other,  against  any  person  for  maintenaofie, 
giving  of  liveries,  and  retainers  by  indec- 
tures  or  promises,  or  other  embraoenes, 
untrue  demeanings  of  sheri£b  in  makisg 
panels  and  other  untrue  returns,  for  takxDf 
of  monev  by  juries,  or  for  great  liote  & 
nnlawfhl  assemblies,  to  call  the  offendos 
before  them  and  examine  them,  and  pas- 
bh  them  according  to  their  demerits. 
The  object  and  effect  of  this  enactsect 
are  extremeljr  doubtful ;  but  it  is  perfa&pi 
the  best  opinion  that  the  ooart  created  br 
the  3  Henrv  VII.  c  I ,  was  not  the  court  of 
Star-Chamber ;  that  this  court  by  statofe 
fell  into  disuse  after  the  middle  of  tbr 
reign  of  Henry  VIII. ;  that  the  court  d 
Star<^hamber  was  the  old  conciliuMk  cr> 
dinarium,  affainst  whose  jurisdiction  mas  j 
statutes  had  been  enacted  fVom  the  tisM 
of  Edward  III^  and  that  no  part  of  the 
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jnrisdiction  exercised  by  the  Star-Cham- 
ber  could  be  idaintained  on  the  authority 
of  the  statute  of  Henry  VII.  At  the 
beginning  of  the  reign  of  Elizabeth, 
the  court  <^  Star-Chamber  was  unques- 
tionably in  full  operation,  in  the  form  in 
which  it  was  known  in  the  succeeding 
reigns;  and  at  this' period,  before  it  had 
degenerated  into  a  mere  engine  of  state,  it 
was  by  no  means  destitute  of  utility.  It 
was  the  only  court  in  which  great  and 
powerAiI  omnders  had  no  means  of  set- 
ting at  defiance  the  administration  of 
justice  or  corrupting  its  course.  And 
during  the  reign  of  Elizabeth,  when  the 
jurisdiction  of  the  Star-Chamber  had 
reached  its  maturity,  it  seems,  except  in 
political  cases,  to  have  been  administered 
with  wisdom  and  discretion.  (Palgrave's 
JBnay  on  the  King's  Council^  p.  105.) 

The  proceedings  in  the  Court  of  Star- 
Chamber  were  by  information,  or  bill 
and  answer;  interrogatories  in  writing 
were  also  exhibited  to  the  defendant  and 
witnesses,  which  were  answered  on  oath. 
The  attorney-general  had  the  power  of 
exhibiting  ex-officio  informations ;  as  had 
also  the  king's  almoner  to  recover  deo- 
dands  and  goods  of  a  felo-de-se,  which 
were  supposed  to  go  in  support  of  the 
-king's  alms.  In  cases  of  confession  by 
accused  persons,  the  information  and  pro- 
ceedings were  oral ;  and  hence  arose  one 
of  the  most  oppressive  abuses  of  the  court 
in  political  prosecutions.  The  {proceed- 
ing b^  written  information  and  interro- 
gatones  was  tedious  and  troublesome, 
often  involving  much  nicety  in  pleading, 
and  always  requiring  a  degree  of  preci- 
sion in  setting  forth  the  accusation,  which 
was  embarrassing  in  a  state  prosecution. 
It  was  with  a  view  to  these  difficulties 
that  Lord  Bacon  discouraged  the  king 
from  adopting  this  mode  of  proceediuff  in 
the  matter  of  the  pursuevants,  saying  uat 
**ihe  Star  Chamber  without  confession 
was  long  seas."  ( Bacon's  Workst  vol.  iii. 
p.  372.)  In  political  charges  therefbre 
the  attorney-general  derived  a  great  ad- 
vantage over  the  accused  by  proceeding 
tfre  temu  or  orally.  The  consequence 
was»  that  no  pains  were  spared  to  procure 
confessions,  and  pressure  of  evei^  kind, 
including  torture,  was  unscrupmously 
applied.    Accordfaig  to  the  laws  of  the 


court,  no  person  could  be  orally  charged 
unless  he  acknowledged  his  confession  at 
the  bar,  "freely  and  voluntarily,  without 
constraint."  (Hudson's  Treatise  of  the 
Court  of  Star-  Chamber,)  But  this  check 
upon  confessions  improperly  obtained 
seems  to  have  been  much  neglected  in 
practice  during  the  later  periods  of  the 
history  of  this  court.  Upon  admissions 
of  immaterial  circumstance  aggravated 
and  distorted  into  confessions  of  guilt, 
the  Earl  of  Northumberland  was  prose- 
cuted ore  tenttSf  in  the  Star-Chamber,  for 
being  privy  to  the  Gunpowder  Plot,  and 
was  sentenced  to  pay  a  fine  of  30,000/., 
and  to  be  imprisoned  for  life ;  '^  but  by 
what  rule,"  says  Hudson  {Coll.  Juria, 
vol.  ii.  p.  63),  "  that  sentence  was,  I  know 
not,  for  it  was  ore  tenus,  and  yet  not  upon 
confession."  And  it  frequently  happened 
during  the  last  century  of  the  existence 
of  the  Star-Chamber,  that  enormous 
fines,  imprisonments  for  life  or  during 
the  king's  pleasure,  banishment,  mutila- 
tion, and  every  variety  of  punishment 
short  of  death  were  inflicted  by  a  court 
composed  of  members  of  the  king's  coun- 
cil, upon  a  mere  oral  proceeding,  without 
hearing  the  accused,  without  a  written 
charge  or  record  of  any  kind,  and  with- 
out appeal. 

The  judges  of  the  Court  of  Star- 
Chamber  were  the  lord  chancellor  or 
lord  keeper,  who  presided,  and  when  the 
voices  were  equal  gave  the  casting  vote, 
the  lord  treasurer,  the  lord  privy  seal, 
and  the  president  of  the  council,  who 
were  members  of  the  court,  ex  officio. 
In  addition  to  these  were  associated, 
in  early  periods  of  the  history  of  ihe 
court,  any  peers  of  the  realm  who  chose 
to  attend.  According  to  Sir  Thomas 
Smith,  the  judges  in  his  time  were  ^e 
"lord  chancellor,  the  lord  treasurer, 
all  the  king's  majesty's  council,  and  the 
barons  of  this  land."  {Commonwealth  of 
England,  b.  iii.  c.  5.)  Hudson  states 
that  the  number  of  attendant  judges  "  in 
the  reigns  of  Henry  VII.  and  Henry 
YIII.  have  been  well  near  to  forty ;  at 
some  one  time  thirty;  in  the  reign  of 
Queen  Elizabeth  of^n  times,  but  now 
(t.  e.  in  the  time  of  James  I.)  much 
lessened,  since  the  barons  and  earls,  not 
being  privy  councillors,  have  forborne 
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their  attendance."  He  further  states,  that 
**  in  the  times  of  Henry  VII.  and  Henry 
VIII.  the  court  was  most  commonly  fre- 
.  quented  by  seven  or  eight  bishops  and 
prelates  every  sitting-day;''  and  adds, 
**  that  in  those  times,  the  fines  trenched 
not  to  the  destruction  of  the  offender's 
estate,  and  utter  ruin  of  him  and  his  pros- 
I>erity,  as  now  they  do,  but  to  his  correc- 
tion and  amendment,  the  clergy's  son^ 
being  of  mercy."    (CoU,  Juria.  vol.  ii. 

Ld6.)  The  settled  course  during  the 
ter  part  of  the  reign  of  Elizabeth  and 
the  reigns  of  James  I.  and  Charles  U 
seems  to  have  been  to  admit  only  such 
peers  as  judges  of  the  court  as  vrere 
members  of  the  privy  council. 

The  civil  jurisdiction  of  the  Star- 
Chamber  comprehended  mercantile  con- 
troversies between  English  and  forei^ 
merchants,  testamentary  causes,  and  dif- 
ferences between  the  heads  and  common- 
alty of  corporations,  both  lay  and  spiri- 
tual. The  court  also  disposed  of  the 
claims  of  the  king's  almoner  to  deodands, 
and  also  such  claims  as  were  made  by 
subjects  to  deodands  and  catalla  felo- 
num  (chattels  of  felons)  by  virtue  of 
charters  from  the  crown.  The  criminal 
jurisdiction  of  the  coart  was  very  ex- 
tensive. If  die  king  chose  to  remit  the 
capital  punishment,  the  court  had  juris- 
diction to  punish  as  crimes  even  treason, 
murder,  and  felony.  Under  the  com- 
prehensive name  of  contempts  of  the 
king's  authority,  all  offences  against  the 
state  were  included.  Forgery,  perjury, 
riots,  maintenance,  embracery,  fraud, 
libels,  conspiracy,  and  felse  accusation, 
misconduct  by  judges,  justices  of  the 
peace,  sherifib,  jurors,  and  other  persons 
connected  with  the  administration  of 
justice,  were  all  punishable  in  the  Star- 
Chamber. 

It  was  also  usual  fer  the  judges  of 
assize,  previously  to  their  circuits,  to 
repair  to  the  Star-Chamber,  and  there  to 
receive  from  the  court  directions  respect- 
ing the  enforcement  or  restraint  of  penal 
laws.  Numerous  instances  of  this  un- 
warrantable interference  with  the  admi- 
nistration of  the  criminal  law  occur  with 
reference  to  the  statutes  against  recusants 
in  the  reigns  of  Elizabeth  and  James  I. 

A  court  of  criminal  judicature,  com- 


posed of  the  immediate  agents  of  the  pre- 
rogative, possessing  a  jorisdictioii  very 
extensive,  and  at  the  same  time  traper^ 
fecUy  defined,  and  authorized  to  iidSiet 
any  amount  of  punishment  short  of  death, 
must,  even  when  best  administered,  hare 
always  been  viewed  with  apprehenaon 
and  distrust;    and   accordingly    in  the 
earlier  periods  of  its  history  we  find  con- 
stant  remonstrances    by  the   ConmiQiB 
against  its  encroachments.    As  civiliza- 
tion,   knowledge,  and  power  increased 
among  the  people,  the  jurisdiction  of  the 
lords  of  the  coundl  became  intolerable. 
A  measure  which  was  introdaced  into 
the  House  of  Commons  in  the  last  porixa- 
ment  of  Charles  I.,  to  limit  and  regulate 
the  audiority  of  this  court,  terminated  in 
a  proposal  for  its  entire  abolition,  which 
was  eventually  adopted  without  oppostioa 
in  both  Houses.    The  statute  16  Car.  I. 
c  10,  after  reciting  Magna  Charta  and 
several  early  statutes  in  support  of  the 
ordinary   system   of  judicature  bj  the 
common  law,  goes  on  to  state  that  *  the 
judges  of  the  Star-Chamber  had  not  kept 
themselves  within  the  points  limited  bjr 
the  statute  S  Henry  VII.,  but  had  imder* 
taken  to  punish  where  no  law  warranted 
and  to  make  decrees  having  no  such 
authori^,  and  to  inflict  heavier  punish- 
mentB  than  by  any  law  was  warraaled; 
and  that  the  proceedings,  censare8,aDd 
decrees  of  that  court  had  by  experience 
been  found  to  be  an  intolerable  bnrtha 
to  the  subjects,  and  the  means  to  intro- 
duce an  arbitrary  powerand  government" 
The  statute  then  enacts,  "that  the  said 
court  called  the  Star-Chamber,  and  lU 
jurisdiction,  power,  and  authority  belong 
ing  unto  or  exercised  in  the  same  court, 
or  by  any  of  the  judges,  offioers,  or 
ministers  thereof,  should  be  dearly  and 
absolutely  dissolved,  taken    away,    and 
determined ;  and  that  all  statutes  givisg 
such  jurisdiction  should  be  repealed" 

STATE.      [SOVERBIONTTJ 

STATES  GENERAL.  'This  tenn  is 
from  the  French  Etats  GAtAmut,  tbe 
assembly  of  the  three  orders  of  the  king- 
dom: the  cler^,  the  nobili^,  and  tke 
third  estate.  The  States  Genial  «r 
France  were  convoked  in  1614  andsr 
Louis  XIII.,  and  they  did  not  meet  again 
till  1785.    The  menwraUe  oonrocatioa 
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of  the  States  General  of  Franoe  in  1789 
led  to  the  Revolution.  A  dispute  arose 
between  the  two  priTileged  orders  and 
the  third  estate  (tiers  etat)  about  their 
node  of  sitting  and  voting.  It  was  at 
first  proposed  by  the  Breton  members 
that  the  third  estate  should  assume  the 
name  of  National  Assembly  without  re- 
gard to  the  other  two  orders.  Mirabeau 
opposed  this  proposition,  but  finally  in  the 
same  jear  (17th  June,  1789)  the  depu- 
ties of  the  tiers  ^tat  with  such  deputies 
of  the  clergy  as  chose  to  join  them,  fbr 
none  of  the  nobles  accepted  the  invitation 
to  join,  assumed  the  name  of  the  National 
Assembly,  a  term  which  had  sometimes 
been  used  to  designate  the  States  General. 
The  king,  Louis  XVL,  afterwards  sano- 
tioned  the  union  of  the  three  estates  in 
one  National  Assembly.  One  of  the 
early  acts  of  the  National  A»embly  was 
the  publication  of  the  *  Declaration  of  the 
Bights  of  the  Man  and  the  Citizen ;'  a 
piece  of  absurd  and  incongruous  declama- 
tion which  Mirabeau's  good  sense  made 
him  despise,  and  all  sober  thinking  people 
will  be  of  his  mind.  [LiberttJ  The 
National  Assembly  continued  its  labours 
several  months  after  the  death  of  Mira- 
beau, 2nd  April,  1791.  In  September, 
1791,  the  assembly  presented  to  the  king 
for  his  sanction  the  new  constitution, 
which  the  king  accepted,  and  the  assembly 
dinolved  itself  on  the  30th  of  the  same 
month.  The  first  National  Assembly 
is  generally  called  '  I'assemblee  constitu- 
aute,'  from  its  having  framed  the  consti- 
tution. The  constitution  lasted  about 
twelve  months,  and  was  followed  by  the 
Bepublic 

STATISTICS  is  that  department  of 
political  science  which  is  concerned  in 
coUectbg  and  arranging  fiicts  illustrative 
of  the  condition  and  resources  of  a  state. 
To  reason  upon  such  facts  and  to  draw 
conclusions  from  them  is  not  within  the 
province  of  statistics ;  but  is  the  business 
of  the  statesman  and  of  the  political 
economist. 

That  it  is  necessary  for  a  government, 
in  order  to  govern  well,  to  acquire  infor- 
mation upon  matters  affecting  the  condi- 
tion and  interests  of  the  people  is  obvious. 
Indeed,  the  civilization  of  a  country  may 
almost  be  measured  by  the  completeness 


of  its  statistics ;  for  where  valuable  statis- 
tical records  of  antient  date  are  found 
concerning  a  country  not  yet  advanced  in 
civilization,  which  would  appear  to  con- 
tradict this  podtioD,  we  owe  them  to 
sovereigns  or  governments  of  uncommon 
vigour  and  sagacity.  However  rude  the 
government  of  a  country  may  be,  it  can- 
not attempt  to  make  laws  without  having 
acquired  the  means  of  forming  a  judg- 
ment, however  imperfect,  as  to  the  mat- 
ters brought  under  its  consideration.  In 
this  sense  statistics  may  be  said  to  be 
coeval  with  legislaflon ;  but  as  legislation 
has.rarelybeen  conducted  upon  any  fixed 
principles,  or  partaken  of  the  character 
of  science,  in  the  earlier  ages  of  tiie 
world,  we  must  attribute  to  statistics,  as  a 
department  of  political  science,  a  much 
later  origin.  It  is  chiefly  to  the  rise  of 
political  economy  that  we  are  indebted 
for  the  cultivation  of  statistics.  The 
principles  of  that  science,  which  are  di- 
rectly concerned  about  the  prosperitv  and 
happiness  of  mankind,  were  not  reduced 
to  any  system  until  the  middle  of  tiie  last 
century:  since  that  time,  political  eco- 
nomy has  been  cultivated  as  an  inductive 
science.  The  correctness  of  preconceived 
theories  has  been  tested  by  the  observa-' 
tion  and  analysis  of  facts ;  and  new  prin- 
ciples have  been  discovered  and  esta* 
bhshed  by  the  same  means.  A  limited 
knowledge  of  fiicts  had  previousfy  been 
an  obstacle  to  the  progress  of  politiod 
economy;  and,  on  the  otiier  hand,  tiie 
neglect  of  that  science  caused  indifference 
to  statistical  inquiries.  Statistics,  whidi 
had  been  neglected  until  political  eco- 
nomy rose  into  favour,  have  since  been 
cultivated  with  continually  increasing 
care  and  method,  as  that  science  has  been 
further  developed,  and  the  knowled^  of 
its  fundamental  principles  more  widely 
difiused. 

This  connection  between  political  theo- 
ries and  statistics,  while  it  has  led  to  the 
collection  of  many  data  which  would  not 
otherwise  have  been  obtained,  has  often 
introduced  a  partial  and  deceptive  state- 
ment of  facts,  in  order  to  support  precon- 
ceived opinions.  This  is  sometimes  un- 
justly objected  to  statistics,  as  if  it  were  a 
defect  peculiar  to  them.  That  facilities 
for  deception  are  afforded  by  statistics 
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cannot  be  denied;  but  fallades  of  tins 
kind,  like  all  others,  are  open  to  aerutmy 
and  exposure.  Reliance  need  not  }k 
placed  upon  statements  of  facts  nor  on 
numbers,  unless  supported  by  eyidenoe ; 
and  inferences  from  them  should  only  be 
admitted  according  to  the  rules  by  which 
all  sound  reasoning  is  governed.  Falla^ 
cies  are  difficult  to  detect  in  proportion  to 
the  ingenuity  of  the  sophist  and  the  igno- 
rance or  inexpertness  of  his  opponents ; 
but  in  ^litical  matters,  opposite  theories 
and  opmions  are  maintamed  with  equal 
ability,  and  fiicts  and  arguments  are  in- 
yestigated  with  so  much  jealoo^,  that,  in 
the  end,  truth  can  hardly  fail  to  be  esta- 
blished. Neither  does  any  suspicion  of 
partiality  attach  to  such  facts  as  are  col- 
lected by  a  goremment  without  reference 
to  particular  theories.  Until  some  one 
has  shown  the  value  of  noting  a  certain 
class  of  fiicts  with  a  view  to  his  own 
inauiries,  no  pains  are  taken  to  obtain 
intormation  of  that  nature  from  the  best 
sources ;  but  as  soon  as  the  importance  of 
seeking  any  data  is  acknowledged,  the 
collecuon  of  them  becomes  the  business 
of  impartial  persons.  The  statist  must 
be  acquainted  with  the  purposes  to  which 
the  facts  collected  and  arranged  by  him 
are  likely  to  be  applied,  in  oiSer  that  the 
proper  distinctioos  and  detuls  may  be 
noted  in  such  a  manner  as  to  give  the 
fullest  means  of  analysis  and  inference ; 
but  his  services  are  greatest  when  he  does 
not  laliour  in  support  of  a  theory. 

It  thus  becomes  part  of  the  business  of 
government  to  appl^  all  the  means  in  its 
power  in  aid  of  statistics,  not  only  for  the 
administration  of  the  affairs  of  state,  but 
also  for  the  improvement  of  political 
science.  Abundance  and  accuracy  must 
be  the  object  of  a  government  in  collect- 
ing statistical  facts. 

We  would  lay  much  stress  upon  the 
collection  of  facts  by  the  supreme  power, 
because  the  classes  of  facts  most  important 
in  political  inquiries  can  scarcely  ever  be 
searched  out  by  other  persons,  who  have 
not  access  to  the  offices  of  government, 
and  who  are  without  authority  to  demand 
information;  while  Uie  government  has 
ample  means  at  its  disposal,  and  can, 
'without  difficulty,  and  in  the  ordinary 
course  of  admLuistration,  obtain  statis- 


tical information  of  the  highest  value- 
In  this  and  many  other  oonntries  ti»e 
respective  governments  an  applying 
themselves  earnestly  to  statistical  invettt- 
gations.  In  England  a  statistical  deput- 
ment  has  been  esublished  at  the  Board 
of  Trade  to  oollect  and  arrange  idl  the 
documents  of  a  statistical  natare  that  can 
be. obtained  through  any  department  or 
agency  of  government  The  admiraUr 
organised  departments  of  the  Freaai 
government  have  abundance  of  statiatical 
materials  systematically  collected,  which 
they  never  fhil  to  arrange  in  a  very  locid 
manner,  and  to  analyse  with  much  alnlity. 
Great  credit  is  due  to  the  Belgian  govern- 
ment for  the  diligence  with  w&h  its 
several  departments  have  engaged  in 
statistics;  and  in  March,  1841,  t^  kmg 
appointed  a  central  statistical  < 


'  The  object  of  this  conunisdon,"  said  the 
minister  of  the  interior,  in  his  Report  to 
the  king,  **  will  be  to  bring  together  in  one 
conunon  depository  all  the  scattered  in- 
formaticm  which  is  at  present  collected  by 
the  different  departSMmts  of  government ; 
and  it  will  propose  models  for  the  t 
ments  and' tables  employed  in  coUe 
and  classifying  the  elements  of  ofl 
publications."  He  adds,  that  *«if  the 
commission  carries  oat  satis&ctonly  the 
object  proposed,  the  government,  the 
legislative  chambers,  and  the  oonntry, 
will  find  in  the  official  statistical  paUica- 
tions,  authentic  documents  oadcufated  to 
throw  light  on  all  matters  of  discossion, 
to  encourage  useful  works,  and  to  make 
known  annually  the  situation,  the  strength, 
and  the  material  and  moral  resources  of 
the  kingdom."  The  useful  results  of  this 
commission,  it  may  be  hoped,  will  not  be 
confined  to  Belgium.  The  world  at  large 
is  interested  in  the  statistics  of  any  coun- 
try; and  improved  methods  of  condncting 
statistical  inquiries  must  be  generally 
applicable. 

But  while  governments  are  thus  en- 
gaged, there  is  ample  room  for  the  la- 
bours of  individuals.  Local  statistics  of 
all  kinds  are  open  to  them.  The  books 
and  records  of  public  institutions,  ^ts 
relating  to  particular  trades,  to  the  moral 
and  social  state  of  dilFerent  classes  of 
society,  and  other  matters  apparently  of 
local  interest  only,  often  present  resalts 
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as  important  as  those  derived  from  in- 
qairies  on  a  more  extended  scale.  Good 
service  also  may  often  be  done  by  a  ju* 
dicioQS  selection  and  comparison  of  mat- 
ters not  brought  together  in  official  state- 
ments, with  a  view  to  the  illustradon  of 
principles  of  science  or  experiments  in 
legidation,  and  by  suggestions  and  criti- 
cism, which  may  direct  the  attention  of 
government  to  particular  branches  of  in- 
quiry, to  improvements  in  the  mode  of 
carrying  them  on,  or  in  the  form  in 
which  viey  are  published. 

It  would  be  useless  to  attempt  an  enu- 
meration of  the  various  matters  that  are 
included  in  the  province  of  statistics,  but 
for  the  more  convenient  consideration  of 
the  subject  it  may  be  divided  into — 1, 
Historical  statistics,  or  &cts  illustrative 
of  the  former  condition  of  a  state;  2, 
Statistics  of  population;  3,  of  revenue;  4, 
of  trade,  commerce,  and  navi^tion;  5, 
of  the  moral,  social,  and  physical  condi- 
tion of  the  people.  Each  of  these  divi- 
sions will  furnish  ample  materials  for 
inquiry.  The  article  Cbnsub  will  serve 
as  an  example  of  the  use  to  which  such 
materials  may  be  applied,  and  the  article 

I MTEBMENT* 

STATUTE.  Bills  which  have  passed 
through  the  houses  of  lords  and  com- 
mons and  received  the  royal  assent  be- 
come Acts  of  parliament,  and  are  some- 
times spoken  of  collectively  as  forming 
the  body  of  statutes  of  the  realm.  But 
a  more  restricted  application  of  the  word 
is  generally  in  use,  by  which  private 
acts  of  parliament  [Bill  in  Parlia- 
ment] are  excluded,  and  even  public 
acts  when  their  purpose  is  temporary. 
The  applicatiou  is  still  more  restricted 
when  the  measures  of  the  early  parlia- 
ments are  the  subject  in  question,  for 
many  acts  passed  and  received  the  royal 
assent  which  belong  to  the  class  of  public 
acts  and  are  found  at  large  on  the  KoUs 
of  Parliament,  which  are  not  accounted 
statutes  in  the  sense  in  which  that  word 
is  ordinarily  used. 

No  strict  definition  can  l)e  given  of 
those  results  of  the  deliberations  in  par- 
liament to  which  the  king  has  signified 
his  assent  which  are  now  called  the 
Statutes  of  the  realm.  We  may  distinguish 
them  from  other  enactments  of  early 


times,  as  follows:  they  were  at  a  very 
remote  period  separated  from  the  rest, 
written  m  books  apart  from  the  rest,  and 
received  by  the  oonrts  of  law  as  of 
eaual  authority  with  the  antient  customs 
of  the  realm. 

Probably  also  they  have,  with  very  few 
exceptions,  a  more  general  bearing  than 
the  other  public  acts  which  are  found 
npon  the  rolls  of  parliament. 

Three  volumes,  preserved  in  the  court 
of  Exchequer,  and  now  in  the  custody  of 
the  Master  of  the  Bolls,  contain  the  body 
of  those  enactments  which  are  called 
statutes.  One  volume  contains  the 
statutes  passed  before  the  beginning 
of  the  reign  of  Edward  III.;  and  the 
other  two,  those  from  1  Edward  III.  to  7 
Henry  VIII.,  all  very  fairly  written. 
These  may  be  considenKl  as  the  mana- 
scripts  of  the  early  statutes  of  superior 
value,  if  not  of  superior  antiquity  as  to 
the  earlier  portions,  to  the  many  similar 
collections  which  are  in  the  libraries  of 
the  ions  of  court,  of  the  universities,  of 
the  British  Museum,  and  in  some  odier 
depositories  public  and  private.  These 
numerous  manuscript  copies  of  the  sta- 
tutes are  in  substance  pretty  nearly  the 
same,  though  some  of  these  collections 
contain  statutes  which  are  not  admitted 
into  others.  These  books  are  not  con- 
sidered in  the  light  of  authorised  enrol- 
ments of  the  statutes.  For  the  authentic 
and  authoritative  copies,  if  any  question 
arises,  recourse  must  be  had  (1)  to  what 
are  called  the  Statute  Bolls  at  the  Tower, 
which  are  six  rolls  containing  the  statutes 
from  6  Edward  I.  to  8  Edward  IV.,  ex- 
cept from  8  to  25  Henry  VI. ;  (2)  to  the 
enrolments  of  acts  of  parliament  which  are 

Preserved  at  the  Rolls  chapel  from  I 
[ichard  III.;  (3)  to  exemplifications  and 
transcripts  with  writs  annexed,  signifying 
that  they  were  transmitted  by  authority 
to  certain  courts  or  other  parties,  who 
were  required  to  take  notice  of  them,  of 
which  many  remain  in  the  Exchequer 
and  elsewhere;  (4)  in  those  since  12 
Henry  Vil.,  to  the  original  acts  in  the 
parliament  office ;  (5)  the  rolls  and  jour- 
nals of  parliament;  (ei)  the  close,  patent, 
fine,  and  charter  rolls  at  the  Tower ;  on 
which  statutes  are  sometimes  found. 
With  the  parliament  of  the  reign  of 
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Richard  III.  began  the  practice  of  print- 
ing, and  in  that  manner  publishing,  the 
acts  passed  in  each  session.  This  fol- 
lowea  Tery  soon  on  the  introduction  of 
printing  bto  England.  Before  that  time 
It  had  been  a  frequent  practice  to  trans- 
mit copies  of  the  acts  as  passed  to  the 
sherifb  of  the  different  shneyalties  to  be 
by  them  promulgated.  The  practice  of 
printing  tiie  sessional  statutes  has  con- 
tinued to  the  present  time. 

Before  the  first  of  Richard  III.  the  aid 
of  the  press  had  been  called  in  to  give 
extended  circulation  to  the  older  statutes. 
Before  1481  it  is  believed  that  an  abridg- 
ment of  the  statutes  was  printed  by  Let- 
ton  and  Machlinia,  which  contains  none 
later  tiian  33  Henry  VI.,  1455.  To  the 
next  year  is  assigned,  by  those  who  have 
considered  this  subject,  a  collection,  not 
abridffed,  from  1  Edward  III.  to  22  Ed- 
ward IV.  Next  to  these  in  point  of  anti- 
quitv  is  to  be  placed  a  collection  printed 
by  Pynson  about  1497,  who  also,  in  1508, 
printed  what  he  entiUed  ^Antiqua  Sta- 
tnta,'  containing  Magna  Charts,  Charta 
de  Foresta,  the  Statutes  of  Merton,  Marl- 
bridge,  and  Westminster  primum  and 
secundum.  This  was  the  first  publica- 
tion of  those  yery  early  statutes. 

In  the  reign  of  Henry  VIII.  the  first 
English  abridgment  of  the  statutes  was 
printed  by  Ra^l ;  and  during  that  reign 
and  in  the  succeeding  half  century  there 
were  numerous  impressions  published  of 
the  old  and  recent  statutes  in  the  original 
Latin  and  French,  or  in  English  transla- 
tions. Barker,  about  1 587,  first  used  the 
tiUe  '  Statutes  at  Large.' 

In  1 618  two  large  collections  of  statutes, 
ending  in  7  James  I.,  were  published, 
called  Rastall's  and  Pulton's.  Pulton's 
collection  was  several  times  reprinted 
with  additions. 

In  the  eighteenth  century  an  addition, 
in  ux  folio  volumes,  was  published  by 
Mr.  Serjeant  Hawkins  in  1735,  contain- 
ing the  statutes  to  7  George  II.  Cay's 
edition,  in  1758,  in  the  same  number  of 
Tolumes,  contains  the  statutes  to  SO 
George  1 1.  Continuations  of  these  works 
were  published  as  fresh  statutes  were 
passed ;  and  another  work  in  4to.,  of  the 
same  kind,  was  begun  in  1768,  well 
known  by  the  designation  of  Ruff  head's 


'Statutes  at  Lai^.'  Piekering^s  edi- 
tion is  in  Syo.,  and  ends  with  1  George 
III. 

None  of  these  collections  had  ever  been 
published  by  authority  of  the  state,  and 
though  able  men  had  been  em|doyed  upon 
them,  they  have  been  thoogiit  by  many 
competent  Judges  not  adequate  to  the  im- 
portance of  the  subject,  and  to  be  liable 
moreover  to  some  serious  objectknis. 
This  led  a  committee  of  the  House  i:i 
Commons,  who,  in  1800,  were  appcnnted 
to  inquire  into  the  state  of  the  PaUtc  Re- 
cords, to  recommend,  among  other  thii^ 
that  ^a  complete  and  authoritative  edition 
of  all  the  statutes  should  be  pablidied.'* 
When  the  commission  was  appointed  fcr 
carrving  into  effect  the  reoommendatioiis 
of  this  committee,  they  proceeded  to  the 
execution  of  this  project;  and  finally,  be- 
tween the  years  1810  and  1824,  they 
produced,  in  a  series  of  large  Toluraea.  a 
critical  edition  of  the  statutes  (induding 
the  early  public  charters),  ending  with 
the  close  of  the  reign  of  Qoeen  Anne. 
This  is  what  is  now  considertrd  the  nKxt 
authentic  edition  of  the  statutes,  and  it  is 
supplied  with  a  valuable  index.  It  fonas 
ten  folio  volumes.  In  the  large  intro- 
duction to  that  work  there  is  a  more  par- 
ticular account  of  the  former  editkais  of 
the  statutes  and  of  the  means  for  makiBf 
such  a  work  as  this  complete. 

The  statutes  passed  in  the  Imperial 
Parliament  of  Great  Britain  are  prbtted 
by  the  queen's  printers,  in  foolscap  Iblia 
and  sold  at  the  Act  (Mce,  near  Goo^ 
Square,  Fleet  Street,  London,  in  eepaiaie 
acts,  at  the  rate  of  three  halfbence  a  sbert 
(4  pages)  for  public  acts  and  three  nence 
a  sheet  for  private  acts.  An  Svo.  editka 
is  also  published,  which  is  sold  at  the 
rate  of  one  penny  a  sheet  (16  pages  9va  ^ 
at  Richards's,  in  Fleet  Street,  Loodon, 
and  any  sheet  or  sheets  may  be  purchased, 
so  as  to  include  one  or  more  acts^  Tfar 
acts  are  not  published  separately  in  this 
edition,  as  they  are  in  the  folio  edition. 

The  statutes  of  the  realm  are  generallT 
divided  into  two  classes — Public  and  Pri- 
vate [Pabliamemt,  p.  468] ;  bat  they  may 
more  oonvenientiy  be  distributed  into 
three  classes — Public  General,  Public  Lo- 
cal, and  Private.  The  two  former  only 
I  come  within  the  term  **  laws,"  in  the  pro- 
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per  aooeptation  of  the  tenn.   The  private 
acts  embody  special  priyile|;eB  oooferred 
on  individuals,  or  the  sanction  of  the  le- 
{^ature  to  private  arrangements  regard- 
ing property;  and  before  they  can  be 
enforced,  they  must  be  pleaded  before 
the  courts  of  law,  like  contracts,  or  the 
titles  of  estates.    The  Public  Local  sta- 
tutes, though  published  separately,  and 
though  the  standing  orders  of  the  Houses 
of  Parliament  require  that  on  account  of 
the  private  interests  which  they  are  often 
likely  to  afiect,  certain  preliminary  notices 
and  other  proceedings  should  take  place 
before  they  are    passed    through  their 
stages,  are  yet,  in  contemplation  of  law,  in 
the  same  position  as  the  Public  General 
Statutes.    Formerly  all  the  public  sta- 
tutes, local  and  general,  were  published 
together  and  numbered    consecutively; 
but  from  the  year  1798  downwards,  the 
local   acts  have  been   separately  enu- 
merated in  distinct  volumes.    The  legis- 
lation of  a  session  generally  fills  one 
volume  with  general,  and  three  or  four 
with  local  statutes.    The  latter  are  not 
alwajs  the  more  numerous,  but  from  the 
jjuantity  of  detailed  arrangements  regard- 
ing loQil  places  and  circumstances,  and 
the  riffhts  and  obligations  of  parties  em- 
bodied in  them,  they  are  generally  much 
larger  than  the  general  statutes.     As, 
from  the  quantity  of  rulway  and  other 
Joint-stock  schemes  this  branch  of  legis- 
lation is  rapidly  increasing,  the  means  of 
simplifying  and  abbreviating  it  have  oc- 
cupied the  attention  of  law  reformers,  and 
some  steps  have  been  taken  to  accomplish 
this  end.     It  had  been  observed  that 
there  are  some  clauses  that  are  or  ought 
to  be  common  to  all  local  acts.    In  embo- 
dying the  matters  which  should  be  of  the 
same  character  in  every  one  of  the  local 
statutes,  different   draftsmen  used    dif- 
ferent expressions ;  and  the  courts  of  law 
bad  on  this  account  often  to  give  a  prac- 
tically different  effect  to  clauses  which 
were  intended  to  accomplish  the  same 
thing.    Great   intricacy   and    confusion 
were  thus  gradually  finding  their  way 
into  the  institutions  of  the  conutiy ;  and 
in  a  considerable  department  of  the  law 
of  the  United  Kingdom,  Voltture's  sar- 
casm on  the  provincial  laws  of  France, 
that  a  traveller  changes  laws  as  often  as 


he  changes  horses,  was  likely  to  be  veri* 
fied.  During  the  session  of  parliament 
of  1845  an  effort  was  made  to  remedy 
this  defect  in  local  legislation.  Three 
public  genera]  acts  were  passed,  of  which 
the  following  are  the  titles :  *  An  Act  for 
consolidating  in  one  Act  certain  Provi- 
sions usually  inserted  in  Acts  with  respect 
to  the  Constitution  of  Companies  incor- 
porated for  carrying  on  Undertakings 
of  a  public  Nature ;'  *  An  Act  for  con- 
solidating in  one  Act  certain  Provisions 
usually  inserted  in  Acts  authorising  the 
taking  of  Lauds  for  Undertakings  of  ^ 
public  Nature ;'  and  *  An  Act  for  conso- 
lidating in  one  Act  certain  Provisions 
usually  inserted  in  Acts  authorising  the 
making  of  Railways.'  To  prevent  con- 
fusion, a  distinct'  series  of  these  acts  was 
passed  applicable  to  Scotland.  In  each 
of  these  Acts  there  is  a  provision  that  it 
shall  have  reference  to  all  local  acts  for 
the  undertakings  to  which  it  applies. 
**  And  all  the  provisions  of  this  Act,  save 
so  £air  as  they  shall  be  expressly  varied 
or  excepted  by  any  such  act,  shall  apply 
to  ihe  undertaking  authorised  thereby  so 
fiir  as  the  same  shall  be  applicable  to 
such  undertaking ;  and  shall,  as  well  as 
the  clauses  and  provisions  of  every  other 
Act  which  shall  be  incorporated  with 
such  Act,  form  part  of  such  Act,  and  be 
construed  together  therewith  as  forming 
one  Act."  It  is  hoped  that  this  arran^- 
meut  may  in  some  measure  economise 
local  legislation ;  but  its  most  important 
influence  will  be  in  the  production  of 
uniformity  in  the  law  of  joint-stock  com- 
panies authorised  by  statute. 

STATUTE  ("Scotland).  It  would  be 
difficult  to  explain  the  character  of  the 
older  legislation  of  Scotland,  the  method 
in  which  it  was  sanctioned,  or  the  con- 
stitution of  the  bodies  by  which  it  was 
passed.  All  the  light  that  probably  is 
to  be  obtained  on  the  early  history  of 
the  statute-law  has  lately  been  embodied 
by  Mr.  lunes,  in  his  prefiice  to  the 
edition  of  Uie  'Scottish  Statutes  and 
old  Laws/  published  by  the  Record 
Commission.  "  Whatever,"  he  says, 
**  may  be  the  case  in  other  countries,  it  is 
not  easy  in  Scotland  to  distinguish  the 
antient  legislative  court  or  council  of  the 
sovereign  from  that  which  discharged 
3g 
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the  duty  of  connselling  the  king  in  judi- 
cial proceedings.  The  early  lawgivers, 
indeed,  enacted  statutes  by  the  advice  of 
the  'bishops,  earls,  thanes,  and  whole 
community,'  or  'through  the  common 
counsel  of  the  Kynryk ;'  but  during  the 
reigns  previous  to  Alexander  III.  we  find 
the  king  also  deciding  causes  in  a  simi- 
lar assembly  of  magnates :  while  laws  of 
the  greatest  importance,  and  affecting  the 
interests  of  whole  classes  of  the  commu- 
nis, bear  to  be  enacted  by  the  king  and 
*  his  judges.' "  It  is  probable  that  the  prac- 
tice of  the  assembly,  legislative  or  judi- 
cial, of  the  principal  barons,  though 
irregular,  was  m  general  an  imitation  of 
the  parliament  of  England.  Before  the 
war  of  independexice  the  lands  of  the 
southern  districts  of  Scotland  had  been 
in  a  great  measure  partitioned  among 
Norman  adventurers,  some  of  whom  owed 
ft  double  allegiance  to  the  crowns  both  of 
England  and  Scotland ;  and  it  was  natural 
that  they  should  bring  with  them  the  prac- 
tices and  opinions  of  the  country  with 
which  they  were  earliest  connected.  A 
large  proportion  of  the  lowland  population 
of  Scotland  were  at  the  same  time  Saxon 
refiigees  from  England.  So  early  as  the 
reign  of  David  I.  (1 125)  we  begin  to  find 
that  the  municipal  corporations  had  a 
voice  in  the  ratification  of  the  laws. 
"  The  parliament,"  says  Mr.  Innes,  "  as- 
sembled by  John  Balliol  at  Scone,  on  the 
9th  of  February,  1292,  was  probably  the 
first  of  the  national  councils  of  Scotland 
which  bore  that  name  in  the  countiy  at 
the  time,  although  later  historians  have 
bestowed  it  freely  on  all  assemblies  of  a 
legislative  character.  We  have  no  rea- 
son to  believe  that  any  change  in  its  con- 
stitution occasioned  the  adoption  of  the 
new  term,  which  soon  became  in  Scotland, 
as  in  England,  the  received  designation 
of  the  great  legislative  council  solemnly 
assembled.  It  was  not  till  a  few  years 
later,  on  occasion  of  negotiating  an  alli- 
ance with  France,  that  Balliol,  probably 
at  the  desire  of  the  French  king,  procured 
the  treaty  to  be  ratified,  not  only  by  the 
prelates,  earls,  and  barons,  but  by  certain 
of  the  burghs  of  his  kingdom.  That 
treaty  was  finally  ratified  at  Dunfermline 
on  the  23rd  day  of  February,  lfl9!i;  and 
the  seals  of  six  burghs  were  then  affixed 


to  the  deed,  along  with  those  of  four 
bishops,  four  monasteries,  foQr  earis,  and 
eleven  barons.  Notwithstandlug  this  rery 
formal  ratification,  however,  it  may  be 
doubted,  both  from  the  peculiar  phraseo- 
logy of  the  deed  itself,  and  from  the 
silence  of  historians  as  to  any  meetiiig  of 
a  parliamentary  nature  in  which  it  could 
have  been  voted,  whether  the  parties 
stared  as  consenting,  and  especially  whe- 
ther representatives  of  those  six  burghs, 
were  actually  present  as  in  a  natioiiai 
assembly  or  parliament" 

The  acts  which  were  thus  sanctioned — 
sometimes,  perhaps,  by  the  separate  ad- 
hesion of  the  principal  interests  of  the 
country,  sometimes  in  assemblies — ^were 
of  a  mixed  character.  Some  were  judg- 
ments in  particular  disputes,  accompanira 
probably  by  the  announcement  of  a  prin- 
ciple on  which  such  questions  should 
thenceforth  be  decided;  others  were  acts 
of  executive  authority ;  and  others  might 
be  regulations  having  the  character  of 
fixed  and  general  laws.  When  these  pro- 
ceedings related  to  matters  of  private 
right,  the  recording  insti-ument  would  be 
put  into  the  hands  of  the  party  interested. 
**  When  the  proceedings  of  the  national 
council/'  sa>-8  the  authority  already  cited, 
**  related  to  matters  of  a  more  public  na- 
ture, such  as  negotiations  with  fbragn 
states,  its  earliest  records  were  probably 
of  a  similar  kind,  and  consisted  of  nothing 
more  than  the  indentures  or  other  diplo- 
macy which  embodied  the  results  of  its  de- 
liberations. Perhaps  the  earliest  instances 
of  this  kind  that  now  remain  are  those 
important  deeds  of  the  reign  of  Alexander 
111.,  when,  however,  a  more  artificial 
system  must  have  been  beginning  to  pre- 
vail. It  would  be  still  more  interesting 
to  ascertain  the  modes  in  which  the  more 
general  ordinances  and  laws  of  the  realm 
were  enacted  and  recorded ;  but  on  this 
head  the  loss  of  every  original  document 
has  left  us  entirely  to  conjecture.  Judg- 
ing, however,  from  the  mutilated  a^ 
imperfect  transcripts  of  a  later  age,  and 
from  the  analogv  of  the  other  states  of 
Europe,  it  would  appear  that  the  more 
important  and  general  statutes  were 
framed  into  short  capitulars,  and  in- 
grossed  into  a  writ,  addressed,  in  the 
name  of  the  king,  to  the  chief  ministers 
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of  the  law  in  the  different  districts  of  the 
kingdom,  requiring  the  pnblication  and 
observance  of  them.  The  laws  of  the 
burghs,  the  assizes  of  David  1.  and  of 
WiXuam,  and  the  statutes  of  Alexander 
II.,  as  found  in  the  old  manuscript  com- 
pilations of  hiwyers,  seem  to  be  the  frag- 
ments of  various  capitulars  of  this  kind." 
The  assizes  of  David  L,  'Assist  Kegis 
David,'  are  reported  to  be  the  oldest  frag- 
ments of  legislation  in  Scotland,  and  are 
partly,  but  not  entirely,  traceable  to  so 
«arly  a  period  as  the  reign  of  the  king 
with  whose  name  they  are  associated. 
The  burgal  laws, '  Leges  Quatuor  Burgo- 
rum,'  constitute  the  oldest  systematic  col- 
lection of  laws.  They  too  may  be  re- 
ferred to  the  reign  of  David,  and  though 
historians  give  him  the  credit  of  having 
planned  the  whole  system  of  the  muni- 
cipal corporations,  it  is  more  likely  that 
this  code  of  laws  emlxxlies  the  privileges 
and  restrictions  which  had  gradually  come 
into  existence  with  the  growing  influence 
of  the  burghs.  The  coincidence  between 
these  early  vestiges  of  Scottish  legislation 
and  the  old  law  of  England  is  remarkable. 
Both  in  the  assize,  and  in  the  burgh  laws, 
technical  phraseology  is  frequently  used, 
which  still  belongs  to  the  law  and  prac- 
tice of  England,  but  has  long  been  disused 
in  Scotland.  Indeed,  it  is  very  clear  that, 
before  the  attempt  of  Edward  I.  to  be 
nioifter  of  Scotland,  there  was  much  har- 
mony in  tone  and  spirit  between  the  two 
nations,  and  that  Scotland  generally  fol- 
lowed or  accompanied  England  in  her 
oonstitutioual  progress.  There  is  a  still 
more  remarkable  coincidence  of  legisla- 
tion in  the  celebrated  Regiam  Majestatem^ 
or  general  code  of  the  old  laws  of  Scot- 
land. It  was,  like  the  fragments  men- 
tioned above,  attributed  to  David  I.,  who 
had  obtained  the  character  of  the  Justi- 
nian of  Scotland ;  but  it  is  undoubtedly  of 
later  date.  In  the  sixteenth  and  seven- 
teenth centuries  it  was  very  popular,  as  an 
undoubted  early  national  code ;  but  it  was 
subsequently  discovered  to  have  many 
features  in  common  with  the  compilation, 
*  De  Legibus  et  Gousuetudinibus  Anglise,' 
attributed  to  lianulph  de  Glanvil,  jus- 
ticiar of  England,  and  then  it  acquired 
the  evil  reputation  of  being  a  code  pre- 
pared by  Edward  1.,  for  the  purpose  of 


subjecting  Scotland  to  the  law  of  England. 
**  Upon  an  accurate  collation  of  the  books/' 
says  Mr.  lunes,  "  it  appears  that  the  four- 
teen books  of  Glanvil  contain  in  system- 
atic arrangement,  with  some  inconsider'* 
able  exceptions,  the  same  matter,  almost 
in  the  same  words,  which  the  compiler  of 
the  *  Regiam '  has  put  into  four  books  (in 
imitation  of  the  Institutes  of  the  Roman 
law),  but  divested  of  all  systematic  order. 
Many  minute  variations  are  found,  and 
when  these  are  intentional,  they  are 
plainly  caused  by  a  desire  to  suit  the 
text  of  the  English  law-book  to  the  local 
circumstances  of  Scothwd;  when  they 
have  happened  accidentally,  the  vitiated 
or  unintelligible  text  of  the  Scotch  book 
is  readily  corrected  by  a  comparison  with 
the  English  author.  There  are,  how- 
ever, chapters  in  the  *  Regiam  *  which  are 
not  in  Glanvil.  Part  of  these  are  extracts 
from  the  civil  and  canon  law,  and  the 
remainder,  joined  inartificially  to  the  sur- 
rounding text,  appear  to  be  genuine  chap- 
ters of  autient  Scotch  laws,  most  of  which 
can  be  traced  to  their  sources  in  the  sta- 
tutes of  the  early  kings  now  collected." 
Mr.  Innes  does  not  believe  in  the  theory 
that  the  *■  Regiam '  was  prepared  under 
the  authority  of  Edward  1.,  but  thinks  its 
resemblance  to  the  English  compilation 
may  be  attributed  to  the  spirit  of  imitation. 
The  *  Regiam  Majestatem,*  so  named 
from  the  words  with  which  it  commences, 
is,  along  with  the  burgh  laws,  and  other 
vestiges  of  early  legislation,  printed  in 
the  first  volume  of  the  edition  of  the 
Scottish  statutes  issued  by  the  Record 
Commission.  None  of  the  contents  of 
this  first  volume,  however,  come  within 
the  description  of  the  accepted  statute 
law  of  Scotland.  They  are  curious  ves- 
tiges uf  constitutional  history ;  and  if  it 
be  necessary  for  ascertaining  the  just  ap- 
plication of  any  settled  principle  of  law 
by  a  reference  to  its  origin,  these  old  col- 
lections are  sometimes  referred  to;  but 
they  are  not  admitted  as  direct  authority 
in  the  substance  of  the  law.  In  1566  a 
commission  was  issued  for  the  collection 
and  publication  of  the  statute  law,  and 
they  speedily  published  a  series  of  sta- 
tutes reaching  from  1424  toj  1564.  It 
is  at  the  former  date  that  the  statute  law, 
properly  speaking,  oommeuces,  and  it 
3c2 
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prooeedfi  thenoe  in  a  regular  series  to  the 
Union  with  England,  ^eral  of  the  most 
important  statutes  still  in  force— as,  for 
instance,  that  which  secures  to  the  agri- 
cultural tenant  the  continuance  of  his 
lease,  notwithstanding  the  deith  of  the 
landlord  hy  whom  it  may  have  heen 
granted— date  back  to  the  earlier  part 
of  the  fifteenth  century.  The  Scottish 
acts  are  referred  to  by  the  date  of  the 
parliament  in  which  they  are  passed,  and 
their  numerical  order ;  as,  *  The  Act  1424, 
c  25 ;'  *  The  Act  1661,  c.  16/  The  early 
statutes  are  brief  and  sententious,  and 
were  admired  by  Bacon  for  **  their  excel- 
lent brevity/'  The  following  are  two 
suocessiTe  Acts  of  the  Parliament  of  1424, 
given  in  full : — 

"  Item,  it  is  decreeted  be  the  baill  par- 
liament, and  forbidden  be  our  soveraine 
lorde  the  king,  that  ony  leagues  or  bandes 
be  maid  amongst  his  lieges  in  the  realme ; 
and  gif  onie  has  bene  maid  in  time  by- 
^e,  that  they  be  not  keeped  nor  halden 
in  time  to  cum." 

**  Item,  it  is  ordained  that  na  horse  be 
sanld  out  of  the  realme,  quhill  at  the 
least  they  be  three  yeir  auld  outgane, 
under  the  peine  of  esoheitte  of  them  to 
the  king." 

From  the  date  of  the  accession  of  Bruce, 
after  the  war  with  England,  the  Scots 
long  entertained  a  feeling  of  national  jea- 
lousy and  enmity  towards  England ;  and 
though  some  of  the  kings  introduced 
Southern  practices,  we  do  not  find  that 
steady  imitation  and  adoption  of  the  con- 
stitutional movements  of  the  English  par- 
liament which  characterise  the  earlier 
period,  but  rather  an  isolated  creation  of, 
and  adherence  to^  national  peculiarities. 
I'he  Scottish  pariiament  was  not  divided 
like  tiie  English  into  two  houses,  but  the 
three  estates — the  clergy,  the  barons  and 
other  freeholders,  and  the  burgesses — 
formed  one  assemblage.  The  method 
of  conducting  legislative  business  was 
very  different  from  that  which  came  into 
use  in  England.  At  the  commencement 
of  the  sittings  a  conmiittee  was  chosen, 
called  Lords  of  the  Articles,  who  had  the 
duty  of  preparing  and  arranging  the  mat- 
ters to  be  laid  before  the  House  for  its  ap- 
proval. It  thus  appears  to  have  generally 
happened  that  the  Ml  assembUge  only 


met  on  the  first  and  the  last  days  of  a 
session:  on  tiie  former  the  lords  of  the 
articles  were  chosen;  on  the  latter,  the 
statutes  or  other  proceedings  prepared  by 
this  committee  were  voted  on,  and  sanc- 
tioned or  rejected.    The  royal  assent  was 
given  by  touching  the  act  with  the  8cq>- 
tre ;  but  some  constitutional  writers  main- 
tain that  this  was  a  mere  court  oeremooy, 
and  that  an  act  which  had  passed  the 
three  estates  became  law  without    any 
sanction  fit>m  the  king.      It   became  a 
principle  which  widely  distinffttiahed  the 
legislation  of  Scotiand  from  that  of  Eng- 
land, that  in  .the  former  country  statutes 
might  cease  to  be  law  by  merely  fidlinf; 
into  desuetude.    Of  the  statutes  of  the 
Scottish  parliament,  those  onl j  are  now 
law  whicn  are  said  to  be  is  vtridi  ohger- 
vantid.    By  this  principle  the  statute  Uw 
has  silentiy  modined  itself  to  the  charac^ 
ter  of  the  times ;  and,  though  not  formally 
repealed,  the  barbarous  laws  of  periods  of 
bigotry  or  violence  have  ceased  to  be  en- 
forceable.   Since  the  Union  of  1707,  it 
has  been  considered,  in  conformity  with 
the  English  doctrine,  that  an  act  passed 
by  the  British  parliament  most  be  held  as 
law,  and  judicially  enforceable,  until  it 
is  repealed. 

The  law  of  Scotland,  the  judicial  asd 
executive  system,  and  the  ecclesiastical 
polity,  bein^  quite  distinct  from  the  cor- 
responding institutions  of  England,  many 
statutes  are  from  time  to  time  passed  by 
the  British  legislature  solely  applicable  to 
Scotland,  prepared  by  persons  profession- 
ally acquainted  with  the  institutions  of 
thi^  part  of  the  empire.  The  revenix 
laws  of  Scotiand  were  formerly  distinct; 
but  now,  with  few  exceptions,  one  i^^stem 
embodied  in  one  series  of  acts  applies  to 
the  United  Kingdom.  In  matters  of  na- 
tional policy,  and  frequently  in  the  cri- 
minal law  and  in  legislation  for  internal 
economy,  acts  are  made  applicable  both 
to  England  and  Scotland  at  the  same 
time.  In  these  departments  of  legislatioo 
much  confusion  has  arisen  from  its  either 
being  left  doubtful  whether  a  statute  ap- 
plies to  Scotland,  or  from  terms  beine  u^ 
which  are  not  the  proper  technical  phra>e- 
ology  of  Scottish  law.  This  nnoertainty 
has  been  a  considerable  source  of  litiga- 
tion in  Scotland;  and  the  courts  have 
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been,  from  the  want  of  nniformity  in  the 
eomposition  of  the  statutes,  hitherto  un- 
able to  form  any  rule  serving  as  a  crite- 
rion for  the  extension  of  such  acts  to 
Scotland.  In  many  cases— such  as  the 
Bankrupt  Act,  the  Tithes  Commutation 
Ac^  &c. — the  institutions  to  which  the  le- 
gislation refers  distinctly  limit  its  appli- 
cation to  England.  In  other  instances, 
however,  general  laws  are  made  which 
are  as  applicable  to  Scotland  as  to  Eng- 
land, while  the  machinery  by  which  the 
act  directs  them  to  be  enforced  is  to  be 
ibund  only  in  England.  In  many  in- 
stances these  acts  have  only  been  capable 
of  enforcement  in  Scotland  by  reading, 
instead  of  English  institutions,  those  of 
Scotland  which  most  nearly  correspond 
with  them— as,  by  substituting  "The 
Court  of  Session"  for  **The  Cwxrts  of 
Becord  at  Westminster."  The  remedy 
for  this  evil  appears  to  be,  to  incorporate 
with  each  act  a  clause  stating  the  territo- 
rial extent  of  its  application ;  and,  when- 
ever it  is  intended  that  it  shall  apply  to 
Scotland,  to  have  clauses  especially  appli- 
cable to  its  enforcement  in  that  part  of  the 

empire.    

STATUTE  (Ireland).  In  Ireland, 
the  metiiod  by  which  the  early  irregular 
convocations,  called  Parliaments,  passed 
their  acts,  appears  to  have  been  a  close 
imitation  of  the  English  practice.  The 
authenticated  printed  statutes  begin  in 
the  year  1310— S  Edw.  II.  After  five 
short  acts  of  this  parliament  there  b 
a  hiatus  until  the  year  1429,  although 
it  is  known  in  history  that  repeated  par- 
liaments were  held  in  the  interval. 
Many  of  these  statutes  are  character- 
istic indications  of  the  state  of  the 
country,  and  throw  light  on  the  domina- 
tion of  the  English  over  the  natives — 
€,g.,  the  25  Hen.  VL  c.  4,  *An  Act, 
that  he  that  will  be  taken  for  an  English- 
iQan,  shall  not  use  a  Beard  upon  his  upper 
Lip  alone ;  the  Offender  sball  be  taken 
as  an  Irish  Enemy :'  28  Hen.  VI.  c.  8, 
'An  Act,  that  it  shall  be  lawful  for 
every  Liegeman  to  kill  or  take  notorious 
Thieves,  and  Thieves  found  robbing, 
spoiling,  or  breaking  Houses,  or  taken 
with  the  manner:'  and  in  later  times 
(the  7  Wm.  III.  c  21),  •  An  Act  for  the 
better  suppressing  Tories,  Robbers,  and 


Rapparees;  and  for  preventing  Rob- 
beries, Burglaries,  and  other  heinous 
Crimes.'  The  Statute  of  Drogheda, 
commonly  called  Poyning's  Law,  passed 
in  1495  (10  Hen.  VII.),  had  a  marked 
influence  on  the  later  legislation  and  con- 
stitutional history  of  Ireland.  By  cbap^  22 
it  was  enacted,  that  all  the  acts  then  or 
late  passed  in  England,  **  concerning  or 
belonging  to  the  common  and  public  weal 
of  the  same/'  should  be  law  in  Ireland. 
By  chap.  4  it  was  provided,  that  no  par- 
liament should  afterwards  be  held  in 
Ireland  until  the  lord-lieutenant  and 
council  had  certified  the  king  of  the 
causes  and  considerations  for  holding  it, 
and  of  the  acts  proposed  to  be  passed  at  it, 
and  a  licence  had  been  obtained  from 
England  accordingly.  Thus  no  measure 
could  be  proposed  for  the  adoption  of  par- 
liament until  it  had  first  received  the  royal 
assent  in  England.  It  is  believed  that  tnis 
badge  of  servitude  prevented  the  pasdng 
of  many  exterminating  acts,  which,  in 
times  of  anarchy,  discord,  or  tyranny,  the 
Irish  ministry,  and  their  partisan-parlia- 
ments, would  have  readily  passed.  This 
act  was  repealed,  and  the  mdependenoe  of 
the  Irish  legislature  restored  by  the  cele- 
brated measure  of  1783.  By  the  Act  of 
Union,  in  1800,  the  Irish  Parliament  was 
merged  in  the  United  Parliament  of 
Great  Britain  and  Ireland.  [Parliament 
OF  Ireland.] 

STATUTE  OF  FRAUDS.  This 
name  is  applicable  to  any  statute  the 
object  of  which  is  to  prevent  fraud, 
but  it  is  particularly  applied  to  the  29 
Car.  II.  c.  3,  which  is  entitied  the  *  Sta- 
tute of  Frauds  and  Perjuries.'  One  object 
of  the  statute  was  to  prevent  disputes  and 
frauds  by  requiring  in  many  cases  written 
evidence  of  an  agreement.  Before  the 
passing  of  this  statute  many  eonvejrances 
of  land  were  made  without  any  writing 
as  evidence  of  the  conveyance.  An 
estate  in  fee-simple  could  be  conveyed  by 
livery  of  seisin,  accompanied  with  pro- 
per words,  and  a  use  could  also  be  de- 
clared by  parol.  No  writing  wa  sneces- 
sary  to  oonvejr  any  estate  in  possession, 
for  such  estate  is  technically  said  to  lie  in 
livery;  but  a  reversion  could  only  be 
conveyed  by  deed.  The  Statute  of  Frauds 
declared  that  all  leases,  estates,  and  in- 
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terests  of  freehold  or  tenns  of  years  or 

any  nncertain  interest  in  any  lauds  or 
Hereditaments,  made  by  livery  and  seisin 
only,  or  by  parol,  and  not  put  in  writing 
and  signed  by  the  parties,  &c.,  shall  have 
the  force  of  leases  or  estates  at  will  only. 
Bat  leases  for  not  more  than  three  years, 
whereon  the  rent  reserved  shall  \)e  two- 
thirds  of  the  fall  improved  value  of  the 
thing  demified,  are  excepted  by  the  sta- 
tute. Further,  no  lease,  estates,  or  in- 
terest either  of  freehold  or  terms  of  years, 
or  any  nncertain  interest,  not  being  copy- 
hold or  customary  interest,  shall  be 
assigned,  granted,  or  surrendered  except 
by  deed  or  note  in  writing.  Another 
section  of  the  statute  provides  that  all 
declarations  or  creations  of  trust  or  con* 
fidences  of  any  land,  tenements,  or  here- 
ditaments shall  be  manifested  and  proved 
by  some  writing  signed  by  the  party  who 
is  by  law  enabled  to  declare  such  trust,  or 
by  his  last  will  in  writing,  or  they  shall 
be  yoid.  The  5th  section  of  this  statute 
declared  that  all  devices  of  lands  or  te- 
nements, as  more  particularly  described 
in  this  section,  should  be  in  writing  and 
signed  in  the  manner  here  prescribed  by 
three  or  four  credible  witnesses ;  and  the 
6th  section  related  to  the  revocation  <yf  a 
devise  in  writing  of  lands  or  tenements. 
Both  these  sections  are  lepealed  by  the 
lest  Wills'  Act,  1  Vict.  c.  26,  which  makes 
alterations  in  other  provisions  also  of  the 
Statute  of  Frauds. 

There  are  several  other  important  pro- 
visions in  this  statute,  which  may  be 
omitted  here,  as  the  object  is  to  show 
merely  that  the  purpose  of  the  statute  is  to 
prevent  fraud  by  requiring  the  evidence 
of  writing,  which  is  a  better  kind  of  evi- 
dence than  men's  memory. 

STATUTE  MERCHANT.  [Bur- 
MEL,  AcTON,  Statute  of.] 

STATUTE  STAPLE.    [Staple]. 

STATUTES  OF  LIMITATION. 
There  appear  to  have  been  no  times 
limited  by  the  common  law  within  whidi 
actions  might  be  brought ;  lor  though  it 
is  said  by  Bracton  (lib.  2,  fol.  228),  that, 
**  omnes  actiones  in  mondo  infra  certa 
tempore  limitationem  habent;"  yet  with 
the  exception  of  the  period  of  a  year  and 
a  day,  mentioned  by  Spelmaa  {Gloss., 
32),  as  fixed  by  the  antient  law  for  the 


heir  of  a  tenant  to  claim  after  the  death 
of  his  ancestor,  and  for  the  tenant  to 
make  his  claim  upon  a  disseisor,  all  the 
limitations  of  actions  in  the  English  law 
have  been  established  by  statute.  Certain 
remarkable  periods  were  first  fixed  apon, 
within  which  the  cause  of  action  most 
have  arisen.  Thus  in  the  time  of  Henry 
in.,  the  limitations  in  a  writ  of  right, 
which  was  then  from  the  timeofHemy 
I.,  was  by  the  Statute  of  Mertoo,  e.  8,. 
reduced  to  the  time  of  Henry  II. ;  and  br 
the  Statute  of  Westminster,  1,  c  8,  thie 
period  within  which  writs  of  right  might 
be  sued  out  was  brought  down  to  the 
time  of  Ridiard  I.    (Coi  Lit.,  114,  b.) 

Since  the  4  Hen.  VII.,  c  24,  which 
limited  the  time  within  which  persons 
might  make  their  daim  to  land  of  which 
a  fine  had  been  levied  with  proclamaCionSy 
yarious  statutes  have  been  passed  for  the 
purpose  of  limiting  the  time  within  whi^ 
actions  and  suits  relating  to  real  property 
may  be  commenced.  The  21  Jac.  I.,  c 
16,  limited  the  period  for  all  writs  of 
formedon  to  twenty  years;  and  it  was 
enacted  generally  that  no  penon  ahoukl 
make  entry  into  any  lands,  but  within, 
twenty  years  next  after  his  right  of  entry 
accrued,  llie  act  cont&ined  a  saying  <Sf 
the  rights  of  certain  persons  therein  enu- 
merated. 

By  the  9  Geo.  III.  c.  16,  die  right  of 
the  crown  to  sue  or  implead  Ibr  any 
manors,  lands,  or  other  hereditaments. 
(except  Ubertiesor  franchises)  was  Umited 
to  sixty  years.  Before  this  act,  the  rule 
that  nuUum  tmnpus  oecnrrit  regi  was  «ni- 
versal ;  and  it  still  prevails  as  a  maxin 
of  law,  except  where  abridged  by  statute. 
The  same  maxim  applies  to  the  duchy  of 
Cornwall,  which,  though  it  yests  in  the 
crown  from  time  to  time,  so  long  as  there 
is  no  eldest  son  of  the  king,  or  other 
person  entitled  to  thedignity,  is  not  widi- 
m  the  above  statute. 

The  next  statute  upon  this  subject  is 
the  important  act  of  the  3  and  4  Wm. 
IV.  c.  27,  by  which  great  changes  were 
made  in  the  remedies  for  trying  the  rigfata 
to  real  property,  and  which  embodies  the 
^eater  part  of  the  present  law  of  liaita-- 
tions  relating  thereto. 

By  section  2,  no  person  ean  make  «n 
entry  or  distreBS»  or  bring  an  action  to 
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r«oov«r  any  land  or  rent,  but*  within 
twenty  years  after  the  right  to  make  s^ch 
entry  or  distress,  or  bnng  sach  action, 
hasacomed  to  the  claimant,  or  some  person 
through  whom  he  cUims.  The  meaning 
of  the  terms  "  land,**  "  rent,*  and  "  person," 
is  explained  in  the  first  section  of  this 
act.  It  is  sufficient  to  state  here  the 
^neral  object  of  the  act  The  explana- 
tion of  its  particular  provisions  belongs  to 
Uw  treatises. 

An  administrator  for  the  purposes  of 
this  act  is  to  claim  fh>ra  the  death  of  the 
intestate  (sect.  6).  This  section  removes, 
for  the  purposes  of  the  act,  that  distinc- 
tion which  existed,  under  the  old  law, 
between  executors  and  administrators,  by 
which  the  right  of  the  former  was  con- 
sidered to  commence  from  the  death  of 
the  testator,  and  that  of  the  latter  from 
the  grant  of  adminstration. 

The  enactments  contained  in  the  sec- 
tions from  the  3rd  to  the  Idth  included, 
are  intended  to  remove  one  of  the  great 
difficulties  that  attended  the  investigation 
of  titles  under  the  old  law,  namely,  the 
determination  of  the  time  at  which  ad- 
▼erse  possession  commenced.  Whether 
possession  was  adverse  or  not,  was  fre- 
quency a  question  of  fact  to  be  deter- 
mined by  a  jury,  and  subject  to  great  un- 
certainty, and  the  question  was  often 
further  embarrassed  by  the  various  rules 
of  law,  as  well  as  by  the  principle  for- 
merly hud  down,  that  possession,  rightful 
in  its  commencement,  did  not  become 
wrongful  or  adverse  as  against  the  true 
owner  by  being  continued  beyond  the 
period  at  which  the  right  of  the  party  in 
possession  ceased. 

Persons  under  the  disability  of  infhncy, 
coverture,  idiotcy,  lunacy,  unsoundness 
of  mind,  or  absence  beyond  seas,  or  per- 
sons claiming  under  them,  notwithstand- 
ing the  period  of  twenty  years  shall  have 
expired,  are  to  be  allowed  ten  years  after 
the  person  to  whom  the  right  first  accrued 
has  ceased  to  be  under  any  disability  or 
has  died  (which  shall  have  first  hap- 
pened) (sect.  16).  It  is  to  be  observed 
that  imprisonment  is  not  a  disability  un- 
der this  act,  as  it  was  under  21  Jac.  I. 
O.  16,  s.  2. 

But  no  entry,  distress,  or  acdon  is  to 
he  made  or  brought  by  any  person  iipder 


disability  at  the  time  of  his  right  accru- 
ing, or  by  any  person  claiming  under 
him,  but  within  forty  years  from  the  time 
at  which  the  right  first  accrued,  though 
such  disability  should  have  continued 
during  the  whole  of  such  forty  years,  or 
although  the  term  of  ten  years  from  the 
time  at  which  the  person  to  whom  the 
right  first  accrued  ceased  to  be  under  any 
disability,  or  died,  should  not  have  ex- 
pired (sect  17). 

In  the  case  of  a  person  under  disability 
at  the  time  that  his  right  aoerued  dying 
under  such  disability,  no  further  time  be- 
yond the  said  term  of  twentr  years  next 
after  the  right  accrued,  or  tne  said  term 
of  ten  years  after  the  death  of  such  person, 
is  to  be  allowed  by  reason  of  the  disibility 
of  any  other  person  (sect  IS). 

No  part  of  Great  Britain  and  Ireland, 
nor  the  adjacent  islands,  is  to  be  deemed 
beyond  seas,  within  the  meaning  of  the 
act  (sect  19). 

No  suit  in  equity  is  to  be  brought  for 
the  recovery  of  any  land  or  rent  but 
within  the  time  when  the  plaintiff,  if 
entitled  at  law,  might  have  brought  an 
action  (sect  24).  This  clause  confirms 
the  doctrine  already  established  in  courts 
of  equity. 

In  cases  of  express  trust,  the  right  of  the 
cegtutf  que  trust  to  brin^  a  suit  against  a 
trustee,  or  person  claiming  through  him, 
is  not  to  be  deemed  to  have  accrued 
till  a  conveyance  has  been  made  to  a 
purchaser  for  a  valuable  consideration, 
and  then  only  as  against  such  purchaser 
and  persons  claiming  under  him  (sect 
26).  In  cases  of  express  trust,  no  time, 
as  between  the  cestu^  que  tnut  and  trus- 
tee, can  operate  as  a  bar  to  the  right  of 
the  former;  and  the  above-mentioned 
clause,  applies  as  between  the  cestutf  <pie 
trust  and  strangers  only.  The  possession 
of  the  trustee  is  that  of  the  cegtuy  qu€ 
trust,  and  the  possession  of  the  cestuy  que 
trust  cannot  be  adverse  to  the  trustee, 
unless  where  there  has  been  actual  ouster 
of  the  trustee  by  the  cestuy  que  trusty  or 
where  the  latter  denies  the  title  of  the 
trustee.  Though  no  time  bars  a  direct 
trust,  as  between  trustee  and  cestuy  que 
trust,  a  court  of  equity  will  not  allow  a 
man  to  make  out  a  case  of  constructive 
trust  at  a  great  distance  of  time,  and  after 
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long  acquiesoence,  bat  will  in  saeh 
apply  rales  as  to  length  of  time  by  ana- 
logy to  the  statates  of  limitation.  (17 
Ves.,  97.) 

In  cases  of  concealed  fraud,  the  right 
of  a  person  to  bring  a  suit  in  eqnity  for 
the  recovery  of  land  or  rent  of  which  he, 
or  the  person  tfarongh  whom  he  claims, 
has  been  deprived  by  such  f^ud,  is  to  be 
deemed  to  have  accrued  at  the  time  when 
the  fraud  was,  or,  with  reasonable  dili- 
gence, might  have  been  discovered ;  but 
nothing  in  this  clause  is  to  affect  the  title 
of  a  purchaser  for  valuable  consideration 
who  was  not  a  party  to  the  fraud,  and 
had,  at  the  time  of  his  purchase,  no  notice 
of  such  fraud  (sect.  26).  This  principle 
had  already  been  established  in  courts  of 
equity. 

By  section  36,  all  real  and  mixed  ac- 
tions, except  Ejectment,  and  the  actions 
of  Dower  and  Quare  Impedit,  were  abo- 
lished after  the  Slst  of  December  1834. 

Since  the  Slst  of  December,  1833,  no 
money  secured  upon  land  by  any  mort- 
gage, judgment,  lien,  or  otherwise,  or 
charged  upon  land  by  way  of  legacy,  can 
be  recovered  by  action  or  suit,  but  within 
twenty  years  after  the  right  to  receive  the 
same  accrued,  unless  in  the  meantime 
some  port  of  the  money  or  interest  thereon 
has  been  paid,  or  some  acknowledgment 
in  writing  of  the  right  thereto  signed  by 
the  person  liable  to  payment  or  his  agent, 
to  the  person  entitled  thereto  or  his  agent ; 
in  which  case  the  action  or  suit  must  be 
brought  within  twenty  years  after  such 
payment  or  acknowledgment  (sect  40). 
This  clause  is  a  statutory  confirmation  of 
what  was  formerly  established  by  deci- 
sion as  to  money  secured  upon  land; 
namely,  that  possession  of  the  land  by  the 
mortgagor  or  person  otherwise  liable  ibr 
payment  of  the  money,  without  payment 
or  demand  of  principal  or  interest  for 
twenty  years,  was  sufficient  to  raise  the 
presumption  of  satisfaction.  It  has  been 
determined  that  the  limitation  in  this 
clause  applies  to  bills  of  foreclosure, 
which  are  in  substance  suits  to  recover 
the  money  secured  by  mortgage.  (9  Sim., 
570.)  With  respect  to  legacies,  there  has 
been  some  variety  of  decision.  Formerly 
it  seems  to  have  been  thought  that  there 
was  no  limitation  as  to  the  time  within 


which  a  legacy  might  be  denuoided,  bet 
in*the  kiter  cases  the  oottits  of  equity  sp* 
peiar  to  have  adopted  twenty  jean  as  tbe 
limit. 

The  above-mentioned  seeticii  aervr^ 
to  the  mortgagee  to  whom  a  paymeot  e*' 
principal  or  interest  has  been  made,  era 
acknowled^ent  in  writing  hms  beet 
g^ven,  his  right  of  acdon  or  suit  as  to  the 
money  for  twenty  years  fttNn  the  time  ef 
such  payment  or  acknowledgment,  and  a. 
the  latter  case  his  right  of  entry,  distres. 
or  action  for  the  recovery  of  the  faind  is 
daring  the  same  period  eecnred  Id  him  by 
the  14th  section;  bat  it  being  coosideTed 
doubtful  whether  the  2nd  Bection  did  vt 
bar  this  right,  when  die  act  relied  oo  as 
taking  the  case  out  of  the  statnte  was  a 
payment  of  principal  or  interest,  the  7 
Wm.  IV.  and  1  Vict  c  28,  vras  passed, 
reserving  to  the  mortgagee  the  ri^t  of 
entry,  distress,  and  action  Ibr  the  reco- 
very of  the  land  for  twenty  jem  ftna 
the  last  payment  of  principal  or  interest 
althouffh  more  than  twenty  yean  may 
have  elapsed  since  the  right  first  accnied. 

Arrears  of  dower,  or  damages  for  soeb 
arrears,  are  not  to  be  reooTerable  by  any 
action  or  salt  beyond  six  years  before  ^ 
commencement  of  the  action  or  suit.  He- 
fore  the  act,  there  was  no  limitation  cither 
at  law  or  in  equity  to  a  claim  for  arrears 
of  dower  during  the  life  of  the  hnr 
(sect  41). 

Since  the  Slst  day  of  December,  I63S. 
no  arrears  of  rent  or  of  interest  in  respect 
of  any  money  charged  in  any  manner  oo 
land  or  rent,  or  any  damages  in  respect 
of  such  arrear  of  rent  or  interest,  can  be 
recovered  by  any  distress,  airtion,  or  snit, 
but  within  six  years  next  after  the  same 
respectively  became  due,  or  next  after  ao 
acknowledgment  in  writing  given  to  tiie 
|>erson  entitled  thereto  or  his  agent, 
signed  by  the  person  by  whom  the  ssme 
was  payable,  or  his  agent ;  except  where 
there  has  been  a  prior  mortgagee  or  other 
incombranoer  in  possession  within  one 
vear  next  before  an  action  or  suit  b 
brought  by  any  person  entitled  to  a  sab- 
sequent  mortgage  or  other  ineambrance 
on  the  same  land,  in  which  case  the  ar> 
rears  of  interest  may  be  recovered  for  the 
whole  time  daring  which  such  prior 
mortgagee  or  incumbraBOK*  was  in  pos* 
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session,  though  it  exceed  the  tenn  of 
ax  Tears  (sect  42).  It  had  already  been 
establishea  in  equity,  by  analogy  to  the 
rule  at  law,  that  an  account  of  rents  and 
profits  could  not  go  back  beyond  six 
years  before  the  filing  of  the  bill,  snd  in 
many  cases  where  a  party  had  neglected 
his  rights,  and  where  there  was  no  disabi- 
lity on  the  one  side,  or  fraud  on  the  other, 
the  court  has  refused  to  carry  the  account 
ikrther  back  than  the  filing  of  the  bill.  (1 
Ball  and  H.,  130.)  This  discretionary 
jurisdiction  seems  to  be  within  the  saving 
of  the  27th  clause  of  the  act  It  seems 
that  the  above  section  refers  to  rents 
charged  upon  land  only,  to  which  it  had 
^  been  held  that  the  former  statutes  did 
not  apply,  and  not  to  conventioDal  rents 
(2  Bing^  N,  C,  688),  Che  limitations 
as  to  which  are  provided  for  by  the  21 
Jac  c.  16,  6.  3,  and  the  3  and  4  Wm.  IV. 
c  42,  s.  3. 

This  clause  contains  no  exception  in 
iisTour  of  persons  under  disabilities. 

Limitations  os  to  tithes  and  other  eccle- 
siastical property  are  now  regulated  by 

2  and  3  Wm.  lY.,  c.  100;  and  3  and  4 
Wm-  IV.,  c.  27. 

As  to  limitations  as  to  advowsons,  the 

3  and  4  Wm.  IV.  c  27,  s.  30,  enacts 
that  from  the  3l6t  day  of  December,  1 833, 
no  Quare  Impedit  or  other  action,  nor 
any  suit  to  enforce  a  right  of  presentation 
to  any  church,  vicarage,  or  other  ecclesi- 
astical benefice,  is  to  be  brought  after  the 
expiration  of  the  period  during  which 
three  clerks  in  succession  shall  have  held 
the  same,  all  of  whom  obtained  possession 
adversely  to  the  right  of  the  person  claim- 
ing, or  of  the  person  through  whom  he 
daims,  if  the  times  of  such  incumbencies 
together  shall  amount  to  sixty  years,  and 
if  not,  then  after  such  further  period  as 
with  the  times  of  such  incumbencies  shall 
make  up  the  period  of  sixty  years. 

Limitations  as  to  other  incorporeal 
rights  are  now  mainly  regulated  by  2  and 
3  Wm.  IV^  c  71.  [^Pbescription.] 

II.  As  to  Limitations  of  Personal  Ac- 
tions and  Suits  relating  to  Personal  Pro- 
perty. 

1.  Of  actions  of  assault  and  battery. 

By  the  21  Jac.  I.  c.  16,  s.  3,  all  actions 
of  trespass,  of  assault,  battery,  wounding, 
imprisonment,  or  any  of  them,  most  be 


commenced  and  sued  within  four  yean 
after  the  cause  of  action  arises. 

2.  Ofactions  of  slander. 

By  the  21  Jac  I.  c  16,  s.  3,  all  actions 
on  the  case  for  words  must  be  commenced 
and  sued  within  two  years  next  after  the 
words  spoken. 

3.  Ofactions  arising  upon  simple  con- 
tract, and  actions  founded  in  wrong. 

By  the  21  Jac  I.  c.  16,  s.  3,  all  ac- 
tions of  trespass  quare  clausum  fregit, 
actions  of  trespass,  detenue,  trover,  and 
replevin  for  takmg  away  goods  and  catde, 
actions  of  account  and  upon  the  case 
Texoept  merchants'  accounts),  actions  of 
aebt  grounded  upon  lending  or  contract 
without  specialty,  and  actions  of  debt  for 
arrearages  of  rent,  must  be  commenced 
and  su^  within  six  years  next  after  the 
cause  of  action  arises. 

Formerly  there  was  no  limitation  ap 
plicable  to  a  suit  for  a  legacy,  though  m 
some  cases  presumption  of  payment  was 
admitted;  but  the  3  and  4  Wm.  IV.  c. 
27,  s.  40,  which  fixes  the  period  of  limita- 
tion to  twenty  years,  is  applicable  to  all 
legacies,  whether  charged  on  real  estate 
or  not.  Before  the  statute  of  the  3  and  4 
Wm.  IV.  c  42,  there  was  no  remedy  for 
injuries  done  to  the  real  estate  of  a  person 
deceased,  in  his  lifetime,  nor  against  the 
estate  of  a  person  deceased,  in  respect  of 
wrongs  done  by  him  in  his  lifetime  to  the 
property  of  another;  but  now,  by  sect.  2, 
executors  may  bring  an  action  of  trespass, 
or  trespass  on^he  case,  for  an  injury  done 
to  the  real  estate  of  a  deceased  person  in 
his  lifetime,  and  for  which  he  might  have 
maintained  an  action,  at  any  time  within 
a  year  after  the  death  of  such  person; 
and  any  such  action  may  be  brought 
against  the  executors  or  administrators 
or  a  person  deceased,  for  an  injury  done 
by  him  in  his  lifetime  to  the  real  or  per- 
sonal property  of  the  plaintiff,  within  six 
calen&r  mouths  after  they  shall  have 
taken  upon  themselves  the  administration 
of  the  deceased's  estate,  provided  in  each 
case  that  the  injury  was  conimitted  within 
six  months  of  the  death  of  such  person. 

The  limitation  as  to  arrears  of  rent  in 
the  statute  of  James  does  not  apply  to 
rents  reserved  by  indenture. 

To  setUe  questions  which  arose  upon 
the,  effect  of  subsequent  promises  and 
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acknowledgments,  it  was  enacted  by  9 
Geo.  I  v.  c.  14,  8.  1,  reciting  the  act  of 
James,  that  in  actions  of  debt,  or  upon 
the  case,  grounded  on  any  simple  con- 
tract, no  acknowledgment  should  be 
deemed  sufficient,  unless  it  were  in  writr 
ing,  signed  by  the  party  chargeable  there- 
by; and  that  where  Uiere  were  two  or 
more  joint  contractors,  or  executors,  or 
administrators  of  any  contractor,  the 
written  promise  of  one  or  more  of  them 
should  not  bind  the  others.  But  it  was 
expressl}r  provided  that  nothing  in  the 
act  contained  should  alter,  take  away,  or 
lessen  the  effect  of  any  payment  of  prin- 
cipal or  interest  by  any  person  whatso- 
CTer;  so  that  it  would  seem  that  this 
species  of  acknowledgment  will,  accord- 
ing to  the  old  doctrine  (2  Saund.,  63,  j,  n, 
(Of  be  effectual,  not  a§^inst  the  party 
making  it  only,  but  his  co-contractor. 
Also  (by  sect  6)  no  indorsement  or  me- 
morandum of  payment  upon  a  promissory 
note,  bill  of  exchange,  or  other  writing 
made  by  or  on  behalf  of  the  party  to 
whom  payment  should  be  made,  should 
be  deemed  proof  of  such  payment  to  take 
the  case'  out  of  the  statute ;  and  (sect  4) 
that  the  act  of  James  and  that  act  should 
apply  to  simple  contract  debts  alleged  on 
the  part  of  a  defendant  by  way  of  set-off. 

4.  As  to  actions  arising  upon  specialty. 

Before  the  3  and  4  Wm.  IV.  c.  42. 
there  was  no  statutable  limitation  to  ac- 
tions upon  specialties,  though  the  courts 
held  that  payment  was  prima  fade  to  be 
presumed  after  twenty  years. 

By  the  3rd  section  of  the  above  act  ac- 
tions of  debt  for  rent  upon  an  indenture  of 
demise,  actions  of  covenant  or  debt  upon 
bond  or  other  specialty,  and  actions  of 
debt  or  scire  facias  upon  recognizance  must 
be  commenced  and  sued  within  twenty 
years  after  the  cause  of  such  actions  or 
suits  arises.  If  the  3  and  4  Wm.  I V.  c.  27, 
s.  42,  applies  to  actions  on  specialty,  it  is 
so  far  repealed  by  this  act;  but  the  better 
opinion  seems  to  be  that  the  former  act 
applies  to  rents  which  are  a  charge  upon 
land  only,  and  not  to  conventional  rents, 
whether  reserved  by  indenture  or  other- 
wise.   (2  Bing.,  N.  C,  689.) 

By  sect  5,  it  is  provided,  in  accordance 
with  the  enactment  of  9  Geo.  IV.  c.  14, 
as  to  actions  on  simple  contract,  that  if 


any  acknowledgment  has  been  made, 
either  by  writing  signed  by  the  party 
liable  by  virtue  of  such  indenture,  spe- 
cialty, or  recognizance,  or  his  a^ent,  or 
by  part  payment,  or  part  satisfoction.  on 
account  of  any  principal  or  interest  theo 
due  thereon,  the  person  entitled  may  bring 
his  action  for  the  money  remaining  un- 
paid, and  so  acknowledged  to  be  dne* 
witldn  twenty  years  after  such  acknow- 
ledgment or  part  payment ;  and  in  case 
of  the  plaintiff  being  under  any  of  the 
disabilities  mentioned  in  the  4th  section 
of  the  same  act,  or  absence  of  the  defend- 
ant beyond  seas  at  the  time  of  such  ac- 
knowledgment being  made,  th^i  within 
twenty  years  of  the  removal  of  such  dis- 
ability, or  the  return  of  the  defendant 
from  beyond  seas. 

III.  Of  Limitations  of  Actions  on  Penal 
Statutes. 

By  tiie  31  Eliz.  c.  5,  s.  5  (which  act 
repeals  a  previous  one,  the  7  Hen.  VIII., 
c.  3,  upon  the  same  subject),  all  actioDB» 
suits,  bills,  indictments,  or  informatiQiis 
for  any  forfeiture  upon  any  statute  penal, 
whether  made  before  or  since  the  ad; 
whereby  the  forfeiture  is  limited  to  the 
queen,  her  heirs,  and  successors  only, 
must  be  brought  within  two  years  after 
the  commission  of  the  offence;  and  aU 
actions,  suits,  bills,  indictments,  or  inform- 
ations for  any  forfeiture  upon  any  penal 
statute,  whether  made  before  or  since  the 
act  (except  the  statute  of  tillage^  the 
benefit  and  suit  whereof  is  limited  to  the 
queen,  her  heirs,  and  successors,  and  to 
any  other  that  shall  prosecute  in  that  be- 
half must  be  brought  by  the  person  sae- 
ing  within  one  year  after  the  cnmmisrinn 
of  the  offence ;  and  in  defiiult  of  such  pro- 
secution, the  same  may  be  brought  by  the 
queen,  her  heirs,  or  successors,  at  any 
time  within  two  years  after  the  end  of 
that  year ;  and  any  action,  suit  bill,  in- 
dictment, or  information  brought  after 
the  time  limited  is  to  be  void.  It  is  pro- 
vided that  where  a  shorter  time  is  limited 
by  any  penal  statute,  the  prosecution  must 
be  within  the  time  so  limited. 

A  prosecution  by  the  party  grieved  was 
not  within  the  restraint  of  the  statute; 
but  now,  by  the  3  and  4  Wm.  IV.  c  48, 
s.  3,  all  actions  for  penalties,  damages,  or 
sums  of  money  given  to  the  party  grieved 
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by  any  statute  now  or  hereafter  to  be  in 
force  must  be  brought  within  two  years 
after  the  cause  of  such  actions  or  suits. 
It  is  provided  that  nothing  in  that  section 
should  extend  to  actions  the  time  for 
bringing  which  is  especially  limited  by 
any  statute.  The  saving  in  that  act  in 
the  case  of  the  disability  of  the  plaintiff 
and  the  absence  of  the  defendant  beyond 
seas,  and  also  the  limitation  as  to  further 
proceedings  after  judgment  or  outlawry 
reversed,  apply  to  actions  by  the  party 
grieved. 

By  the  24  Geo.  II.  c.  44,  s.  1,  actions 
against  justices  of  the  peace  and  con- 
stables or  others  acting  in  obedience  to 
their  warrants  are  limited  to  six  calendar 
months. 

There  is  no  time  limited  by  any  statute 
for  indictments  for  felonies  and  other 
misdemeanours  when  there  is  no  forfei- 
ture to  the  queen  or  to  the  prosecutor, 
but  the  acts  of  general  pardon  which 
have  been  passed  from  time  to  time  have 
the  effect  of  limitations.  The  last  of  such 
acts  was  the  20  Geo.  II.  c.  52. 

IV.  Of  the  exceptions  to  the  operation 
of  the  Statutes  of  Limitation. 

The  exceptions  in  the  several  statutes 
of  limitation  may  be  stated  generally  to 
comprehend  infants  and  other  persons 
under  disabilities. 

In  cases  of  express  trust,  the  statutes 
of  limitation  have  no  application  as  be- 
tween trustee  and  cestutf  ipie  trust ;  and 
in  cases  of  fraud  they  operate  only  from 
the  time  of  the  discovery  of  the  fraud. 
If  a  debtor  creates  by  his  will  a  trust  of 
real  or  personal  estate  for  the  payment  of 
his  debts,  such  a  trust  will  prevent  the 
statutes  ft-om  operating  upon  a  debt  not 
barred  at  the  time  of  tiie  creation  of  the 
trust,  that  is,  from  the  death  of  the  testator, 
lu  general,  in  personal  actions  the 
Statutes  of  Limitation  do  not  run  against 
the  estate  of  a  person  who  has  died  in- 
testate, in  respect  of  claims  accrued  a^r 
his  death,  until  the  appointment  of  an 
administrator,  though  the  rule  is  altered 
by  3  &  4  Wm.  IV.,  c.  27,  s.  6,  as  to 
rights  to  chattel  interests  in  land,  and 
apparendy  also  as  to  money  charges  on 
land,  besides  arrears  of  dower  and  arrears 
of  rent  or  interest  of  money  charged  on 
laod.   And  if  there  be  no  personal  repre- 


I  sentative  against  whom  actions  may  be 
brought,  the  rights  of  claimants  against 
the  deceased's  estate  are  unaffected  by 
the  statntesi  as  no  laches  can  be  attributed 
to  them  until  an  administrator  is  ap- 
pointed.   (5  B.  and  Aid.,  204.) 

A  charity  is  never  considered  in  equity 
as  absolutely  barred  by  the  statutes,  or 
by  any  rule  of  limitation  analogous  to' 
them ;  but  the  court  takes  notice  of  a  long^ 
adverse  possession  in  considering  the 
effect  and  construction  of  instruments 
under  which  claims  are  set  up  on  its 
behalf.    (2  J.  and  W.,  321.) 

By  the  3  and  4  William  IV.  c.  27,  «. 
43,  persons  claiming  tithes,  legacies,  or 
any  other  property  for  the  recovery  of 
which  an  action  or  suit  at  law  or  iu 
equity  might  have  been  brought,  cannot 
bring  a  suit  or  other  proceeding  in  any 
spiritual  court  for  the  same  but  within 
the  period  during  which  they  might  have 
brought  their  action  at  law  or  suit  in 
equity.  Also,  by  the  27  Gea  III.  c.  44, 
s.  1,  suits  in  the  Ecclesiastical  Court  ibr 
defkmatory  words  must  be  commenced 
within  six  calendar  months,  and  (sect.  2) 
suits  for  fornication,  incontinence,  or  for 
striking  or  brawling  in  a  church  or 
churchyard,  must  be  brought  within  eight 
calendar  months  after  the  commission  of 
the  offence.  But,  except  in  these  cases, 
it  does  not  appear  that  the  Statutes  of 
Limitation  have  any  application  to  suits 
in  the  Ecclesiastical  or  Admiralty  Courts. 

The  Statutes  of  Limitation  must  in 
general  be  pleaded  positively  by  the 
defendant  in  any  action  at  law,  who 
wishes  to  take  advantage  of  them,  and  it 
has  been  held  in  equity  that  unless  the 
defendant  claims  the  benefit  of  the  sta- 
tutes by  plea  or  answer,  he  cannot  insist 
upon  them  in  bar  of  the  plaintiff's  de- 
mand.   (Mitf ,  277.) 

(Bacon,  Ah,,  art.  *  Limitation ;'  Chitty's 
Statutes ;  and  Bepcri  of  Real  Property 
Commissioners,) 

STERLING,  a  word  applied  to  all 
lawful  money  of  Great  Britain.  In  Rud- 
ing's  work  on  *  Coinage,' vol.  i.,  p.  13, 4to. 
edit,  the  various  suppceed  derivations  of 
the  word  are  given,  with  a  list  of  the  old 
writers  who  have  adopted  each.  Ruding 
himself,  after  an  elaborate  examination, 
says,  *'  its  origin  and  derivation  are  stiU 
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unsettled ;"  bat  he  inclines,  with  the  mar 
jority  of  the  aathorities,  to  attribnte  it  to 
an  abbreviation  of  Esterlings,  people  of 
the  north-east  of  Europe,  some  of  whom 
were  employed  in  the  twelfth  centuryin 
regulating  the  coinage  of  England.  The 
word  was  not  in  use  before  the  Conquest, 
though  some  have  given  it  a  Saxon  deri- 
vation. In  the  twelfth  century  its  use  was 
common,  and  in  the  following  century  a 
writer  ascribes  its  origin  to  the  Ester- 
lings.  From  the  twelfth  century  Eng- 
lish money  was  designated  all  over  Eu- 
rope as  sterling.  By  the  statute  called 
the  Assize  of  Weights  and  Measures, 
which  is  attributed,  in  some  copies,  to 
the  reign  of  Henry  III.  (1216-1272), 
in  others  to  that  of  Edward  I.  (1272- 
1307),  "  the  king's  measure  was  nxade  so 
that  an  English  penny,  which  is  called 
the  sterling,  shall  weigh  thirty-two  grains 
of  wheat  dry  in  the  midst  of  the  ear." 
This  is  the  origin  of  the  pennyweight, 
though  it  now  weighs  twenty-four  grains. 

STEWARD,  LORD  HIGH,  OF 
ENGLAND,  one  of  the  antient  ^reat 
officers  of  state.  Under  the  Norman  kings 
and  the  early  kings  of  the  Plauta^net 
line  it  seems  to  have  been  an  hereditary 
office.  Hugh  Grentmesnell  hoJd  the 
office  in  the  reign  of  Henry  11. ,  and  it 
passed  with  his  daughter  and  co-heir  in 
marriage  to  Robert  de  Bellomont,  who 
was  earl  of  Leicester.  Robert's  son  held 
it,  on  whose  death  without  issue  it  passed 
to  the  husband  of  his  sister,  the  elder 
Simon  de  Montfort,  who  had  also  the 
dignity  of  earl  of  Leicester.  From  him 
it  passed  to  his  son,  the  second  Simon  de 
Montfort,  who  was  slain  at  the  battle  of 
Evesham  in  1265.  This  high  dignity 
then  reverted  to  the  crown,  but  was 
immediately  granted  to  Edmund,  king 
Henry  the  Third's  younger  son,  together 
with  Montfbrt's  earldom  of  Leicester,  in 
whose  descendants,  the  earls  of  Lancaster 
and  Leicester,  it  continued,  and  in  the 
person  of  Henry  the  Fourth,  who  was  duke 
of  Lancaster,  was  absorbed  into  the  regal 
dignity. 

From  this  time  no  person  has  been  in- 
vested with  this  high  dignity  as  an  heri- 
table possession,  or  even  for  Ms  own  life, 
or  during  good  behaviour.  It  is  only 
conferred  for  some  special  occasion,  and 


the  office  ceases  when  the  bosinesa  which 
required  it  is  ended;  and  this  oocasioo 
has  usually  been  when  a  person  was  to  be 
tried  before  the  House  of  Peers.     Oo  this 
occasion  there  is  a  lord  high  steward 
created,  who  presides,  and  when  the  pro- 
ceedings are  closed,  breaks   his  wand, 
and  dissolves  the  court;   bat  if  the  trial 
take  place  durmg  the  session  of  parlia- 
ment, though  a  lord  steward  is  appointed, 
it  is  not  considered  as  his  coorty  for  he 
has  no  judicial  functions  and  onlT  votes 
with  the  rest  as  a  peer,  although  be  pre- 
sides. 
STOCK  BROKER.     [Brokeb.] 
STOCKS.    [National  Dkbt.1 
STOPPAGE  IN  TRA'NSITU  U  the 
seizure  bjr  the  seller  of  goods  sold  oa 
credit  during  the  course  of  their  pasmge 
(transitus)  to  the  buyer.    This  principk 
is  said  to  have  been  established  about 
1690  in  the  Court  of  Chancery  (2  Vein-, 
203);   and  it  has  since  been  acknow- 
ledged in  the  courts  of  common  law.    The 
transitus  is  defined  to  be  the  passage  ci 
the  goods  to  the  place  agreed  upon  Inr 
the  buyer  and  seller  or  the  place  at  whioi 
they  are  to  come  into  the  possesaon  at 
the  buyer.    This  definition  does  not  mean 
that  the  term  transitus  implies  continual 
motion :  goods  are  in  transitu  while  they 
are  at  rest,  if  they  are  still  on  the  road  to 
the  place  to  which  they  have  been  sent 
This  doctrine  of  stoppage  in  transitu  en- 
titles a  seller,  in  case  ofthe  insolvency  or 
bankruptcy  of  the  buyer,  to  stop  the  goods 
before  they  come  into  the  buyer^s  posses- 
sion.   The  right  of  stoppage  in  transitn 
is  not  confined  to  cases  of  buying  and 
selling.     A  factor   either  at    home  or 
abrcoid,  if  he  consigns  goods  to  his  prin- 
cipal by  the  order  of  the  prinapal  and 
has  got  the  goods  in  his  own  name  or 
on.  his  own  credit,  has  the  same  right  €i 
stoppage  in  transitu  as  if  he  were  the 
seller  of  the  goods.    Questions  of  stop- 
page in  transim  sometimes  involve  difi- 
cult  points  of  law.    The  right  of  stof^iage 
implies  that  the  goods  are  in  the  posses- 
sion of  the  seller  or  factor  when  he  ezei^ 
cises  this  right.    Accordingly  the  law  cf 
Stoppage  involves  the  law  of  Possesdoa 
of  moveable    things.      The    following 
references  will  supply  all  the  necessary 
information  on  this  subject    (Abbot,  (h 
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Shipping;  Cross,  On  Lien  and  Stoppage 
in  iVansitu;  Smith's  Leading  Caseg, 
note  to  Lickbairow  v.  Mason ;  Russeirs 
JYeaiige  on  the  Laws  Relating  to  Fac- 
tors and  Brokers.) 

SUBINFEUDATION.  [Pbudal 
Systbm.] 

SUBORNATION  OP  PERJURY. 
[Perjury.] 

SUBPCENA.    [Witness.] 

SUBSIDY,  from  subsidium,  a  Latin 
vord  signifying  aid  or  assistanoe.  **  Sub- 
sidies/' says  Lord  Coke,  '*  were  antientlj 
<»lled  aoxilia,  aides,  granted  by  act  of 
parliament  upon  need  and  neoessi^;  as 
also  for  that  originally  and  principally 
they  were  grantnl  for  the  defence  of 
the  realm  and  the  safe  keeping  of  the 
seas."  &c.  [AiBs.]  The  word  used 
iu  its  general  sense  was  applied  to  aids 
of  every  description ;  these  were  of  two 
kinds,  one  perpetual,  the  other  tempor- 
ary. Those  which  were  perpetual  were 
the  antient  or  grand  customs,  the  new 
or  petty  customs,  and  the  custom  on 
broadcloth.  The  temporary  included 
tonnage  and  poundage;  a  tate  of  four 
shillings  in  the  pound  on  lands,  and  two 
shillings  and  eight  pence  on  goods ;  and 
the  fif^enths  or  tenths,  &C.,  of  moveable 
goods.  The  limited  sense,  which  is  also 
ihe  more  common  sense,  of  the  word 
subsidy,  attaches  only  to  the  rate  on  lands 
and  goods.  The  grand  customs  were 
duties  payable  on  the  exportation  of  wool, 
sheepskins,  and  leather.  The  petty  cus- 
toms were  paid  by  merchant  strangers 
only,  and  consisted  of  one-half  over  and 
above  the  grand  customs  payable  by  native 
merchants. 

Tonnage  and  poundage  was  a  duty 
varying  in  amount  at  different  tiroes  from 
one  shilling  and  sixpence  to  three,  shill- 
ings upon  every  tun  of  wine,  and  from 
sixpence  to  a  shilling  upon  every  pound 
of  merchandise  coming  into  the  kmgdom. 
The  object  in  granting  it  was  said  to  be, 
that  the  king  might  have  money  ready  in 
case  of  a  sudden  occasion  demanding  it 
for  the  defence  of  the  realm  or  the  guutl- 
ing  of  the  sea.  This  kind  of  subsidy  ap- 
pears to  have  bad  a  parliamentary  origin* 
The  earliest  statute  mentioned  bv  Lord 
Coke  as  having  granted  it  is  47  Iiid.  III. 
In  the  early  instances  it  was  granted  fcr 


limited  periods,  and  express  provision 
was  made  that  it  should  have  intermis- 
sion, and  vary,  lest  the  king  should  claim 
it  as  his  duties.  The  duties  of  tonnage 
and  pounda^  were  granted  to  Henry  V. 
for  his  life  with  a  proviso  that  it  should  not 
be  drawn  into  a  precedent  for  the  future. 
However,  notwithstanding  the  proviso, 
it  was  never  afterwards  granted  to  any 
king  for  a  less  period.  These  duties  were 
farmed  while  Lord  Coke  was  commis- 
sioner of  the  treasury,  for  160,000iL  a 
year.  In  the  course  of  the  aitnuuent  in 
the  case  of  ship-money  in  IS  Charles  I., 
the*  king's  duties  are  said  to  amount  to 
300,0001  This  probably  was  the  aggre- 
gate of  ,the  customs  and  tonnage-  and 
prisage. 

Subndy  in  its  more  usual  and  limited 
sense  consisted  of  a  rate  of  4s.  in  the 
pound  on  the  lands,  and  2<.  Sd,  on  goods, 
and  double  upon  the  goods  of  aliens. 
The  taxes  called  tenths,  fifteenths,  were 
the  tenth  or  fifteenth  part  of  the  value  of 
moveable  ^oods.  Other  portions,  sndi  as 
the  fifth,  eighth,  eleventh  part,  were  some- 
times, but  rarely,  also  levied.  Hiese 
taxes  seem  to  have  had  a  parliamentary 
origin.  There  are  no  appearances  of  the 
king  ever  having  attempted  to  collect 
them  as  of  right  Henry  III.  received  a 
fifteenth  in  return  for  granting  Magna 
Charta  and  the  Charta  de  Foresta.  In 
the  earlier  periods  never  more  than  one 
subsidy  and  two  fifteenths  were  granted. 
About  the  time  of  the  expectation  of  the 
Armada  (31  Eliz.),  a  double  subsidy  and 
four  fifteenths  were  granted.  The  then 
chancellor  of  the  exchequer.  Sir  Walter 
Mildmay,  when  moving  for  it,  said,  '*  his 
heart  did  quake  to  move  it,  not  knowing 
the  inconvenience  that  diould  grow  upon 
it"  The  inconvenience  did  grow  very 
fest,  for  treble  and  quadruple  subsidies 
and  »x  fifteenths  were  granted  in  the 
same  reign.  These  grants  seem  to  have 
been  at  intervals  of  about  four  years  at 
that  period.  Subsidies  and  fifteenths 
were  originally  assessed  upon  each  indi- 
vidual, but  subsequenUy  to  the  8  Edward 
II L,  when  a  taxation  was  made  upon  all 
the  towns,  cities,  and  boroughs,  by  com- 
missioners, the  fifteenth  became  a  sum 
certain,  being  the  fifteenth  part  of  their 
then  existing  value.    After  the  fifteenth 
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▼as  granted  by  parliament,  the  inhabit- 
ants rated  diemselves.  The  6ul)8idy,  never 
having  been  thus  fixed,  continued  uncer- 
tain, and  was  levied  upon  each  person  in 
respect  of  his  lands  and  goods.  But  it 
iq>pears  that  a  person  paid  only  in  the 
county  in  which  he  lived,  even  though 
he  possessed  property  Jn  other  counties. 
And,  as  Hume  observes,  probably  where 
a  man's  property  increased  he  paid  no 
more,  though  where  it  was  diminished  he 
paid  less.  It  is  certain  that  the  subsidy 
continually  decreased  in  amount  In  the 
eighth  year  of  the  reign  of  Elizabeth  it 
amounted  to  120,000/.,  in  the  fortieth  to 
78,OOOZ.  only.  Lord  Coke  estimates  a 
subsidy  (probably  in  the  reign  of  James  I. 
or  Charles  I.)  at  70,000/.:  the  subsidy 
raised  by  the  clergy,  which  was  distinct 
from  that  of  the  laity,  at  20,000/. ;  a  fif- 
teenth  at  about  29,000/.  Eventually  the 
subsidy  was  abolished,  and  a  laud  tax 
substituted  for  it. 

(2  Inst. ;  4  Inst. ;  *  Bate's  Case,'  &c., 
2  State  Tnals,  371,  ed.  1809 ;  *The  Case 
of  Ship  Money,'  3  State  Trials,  826,  ed. 
1809;  Venn's  Abrt.,  tit  *  Prerogative ;' 
Comyn's  Dta.,  tit  *  Parliament,'  *  Prero- 
gative.')   [Customs.] 

SUCCESSION.  This  is  a  legal  term 
derived  from  the  Roman  "Successio," 
which  signifies  a  coming  into  the  place  of 
another,  and  Successor  is  he  who  comes 
into  such  place. 

The  Roman  term  signifies  a  coming 
into  the  place  of  another  so  as  to  have  the 
same  rights  and  obligations  with  respect 
to  property  which  that  other  had.  There 
might  be  successio  either  by  coming  into 
the  place  of  a  person  living,  or  by  becom- 
ing the  successor  of  one  who  was  dead. 
Gaius  (iii.  77,  &c)  gives  instances  of 
successio  in  the  case  of  persons  living, 
one  instance  of  which  is  the  Bonorum 
Cessio  according  to  the  Lex  Julia.  Suc- 
cession was  again  either  Universal  or  Sin- 
gular. The  instances  of  universal  suc- 
cession (per  universitatem)  which  Gaius 
(ii.  97)  enumerates,  are  the  being  made  a 
person's  heres,  getting  the  possessio  of  the 
bona  of  another,  buying  all  a  man's  pro- 
perty, adopting  a  person  by  adrogatio,  and 
admitting  a  woman  into  the  manus  as  a 
wife;  in  all  which  cases  all  the  property  of 
the  seveial  persons  enumeratea  passed  at 


once  to  the  person  who  was  made  hef«s, 
or  got  the  bonorum  possessio,  or  bought 
the  whole  property,  or  adopted  anocher 
by  adrogation,  or  married  the  womaa. 
An  instance  of  singular  saocessioD  is  the 
taking  of  a  legacy  under  a  man's  wilL 

The  term  Succession  is  used  in  our 
language.  We  speak  of  the  suocessioa  ts 
the  crown  or  the  regal  dignitj,  ax«d  the 
term  implies  that  the  saccessor  in  aJJ 
things  represents  the  predecessor.  Indeed, 
the  king,  as  a  political  person,  never  didk 
and  upon  the  natural  death  of  a  king  the 
heir  immediately  succeeds.  The  Ei^isb 
heir  at  law  takes  the  descendible  lands  of 
his  ancestor  as  universal  saooessor;  atti 
the  executor  takes  the  chattels  real  and 
other  personal  property  of  his  testator  as 
universal  successor.  The  general  assignee 
or  assignees  of  a  bankrupt  or  insolveat 
take  by  universal  succession. 

Blackstone  says  that  **  corporatioBa  a^ 
gregate  consist  of  many  persons  oniti^ 
together  into  one  society,  and  are  kept  up 
by  a  perpetual  succession  of  membeis,  so 
as  to  continue  for  ever."  It  is  true  that 
when  members  of  a  corporate  body  die 
others  are  appointed  to  fill  up  their  places, 
but  they  do  not  succeed  to  the  others  in 
the  Roman  sense  of  succession — they  am- 
ply  become  members  of  the  eorporaxko. 
But  it  has  been  established  in  some  caees 
[Corporations,  p.  679]  that  the  oseof 
the  word  ^successors"  implies  that  the 
legislature  meant  to  establish  a  corpo- 
ration ;  and  yet  it  is  certain  that  a  feoff- 
ment of  laud  to  a  corporation  agj;;Tegate 
without  the  word  **  successors  '*  is  a  valid 
grant  In  a  feoffment  to  a  oorporatHo 
sole  the  word  **  successors  "  is  neoessaxr. 
The  succession  in  the  case  of  a  corpora- 
tion sole  follows  the  nature  of  the  liomaa 
succession.  In  the  case  of  a  corporatkn 
A^g^g^te  there  is  no  succession,  and  tiie 
rule  that  a  corporation  may  be  established 
by  the  use  of  the  word  **  eocceseors  "  is  a 
statute  is  founded  on  an  erroneous  undef> 
standing  of  the  term  *' succe&sors. ' 

SUFFRAGAN.    [BieHOP.] 

SUICIDE  is  the  death  of  a  persoB 
caused  by  his  own  act,  voluntary  or  inTo> 
luntar}'. 

A  rescript  of  Hadrian  expressly  di- 
rected that  those  soldiers  who,  either 
from  impatience  of  pain,  from  disgust  of 
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life,  from  disease,  from  madness,  from 
dread  of  infamy  or  disgrace,  had  wounded 
tiiemselves  or  otherwise  attempted  to  put 
a  period  to  their  existence,  should  only 
be  punished  with  ignominia  {Dig,,  49,  tit. 
16,  s.  6,  <De  He  Militari');  but  the 
attempt  of  a  soldier  at  self-destruction  on 
other  grounds  was  a  capital  offence.  Per- 
sons who,  being  under  prosecution  for 
heinous  offences,  or  being  taken  in  the 
commission  of  a  great  crime,  put  an  end 
to  their  existence  m>m  fear  of  punishment, 
forfeited  all  their  property  to  the  Fiscus, 
if  the  offence  was  such  as  would  have 
been  followed  by  confiscation  if  they  had 
been  conyicted.  {Dig.,  48,  tit.  21,  s.  3.) 
Suicide  was  not  uncommon  among  the 
Bomans  in  the  later  republican  period; 
and  it  became  very  common  under  the 
emperors,  as  we  see  from  the  examples  in 
Tacitus  and  in  the  younger  Fliny,  who 
mentions  the  case  of  Corellius  Rufus 
{Ep.,  i.  12),  Silius  Italicus  (iii.  7),  Arria 
(iii.  16),  and  the  woman  (vi.  24)  who 
succeeded  in  persuading  her  husband, 
who  wais  labouriug  under  an  incurable 
disease,  to  throw  himself,  tied  to  her,  into 
a  lake.  Except  in  the  cases  mentioned  in 
the  two  titles  of  the  *  Digest '  above  cited, 
suicide  was  not  forbidden  by  the  liomau 
law :  nor  was  it  discountenanced  by  public 
opinion.  (Kein,  Das  H&mische  Criminal- 
rechtf  p.  8b3.) 

Voluntary  suicide,  by  the  law  of  Eng- 
land, is  a  crime;  and  every  suicide  is 
presumed  to  be  voluntary  uutil  the  con- 
trary is  made  apparent.  This  crime  b 
called  self-murder  and  felonia  de  se  (self- 
felony),  neither  of  which  terms  is  calcu- 
lated to  convey  a  correct  notion  of  the 
legal  character  of  this  offence,  or  of  the 
mode  in  which  it  is  punished. 

A  felo  de  se  (self-felon)  is  a  person 
who,  being  of  years  of  discretion  and  in 
his  senses,  destroys  his  own  life,  either 
intending  to  do  so,  or  intending  to  do  some 
other  act  of  a  character  both  unlawful 
and  malicious ;  as  if,  in  attempting  to  kill 
another,  under  circumstances  which  would 
have  rendered  such  killing  either  mur- 
der or  manslaughter,  a  gun  bursts  in  the 
assailant's  own  hand,  or  he  runs  upon  a 
knile  camallj  in  the  hand  of  the  person 
whom  he  intended  to  kill.  But  in  no 
ease  is  self-felouy  considered  to  be  com- 


mitted if  death  do  not  ensue  within  a 
year  and  a  day  of  the  blow  or  injury ;  or, 
in  other  words,  if  a  whole  year  intervene 
between  the  day  on  which  the  blow,  &c, 
is  given,  and  the  day  on  which  death  takes 
place. 

The  legal  effect  of  a  self-felony  is  a 
forfeiture  to  the  crown  of  all  the  personal 
property  which  the  party  had  at  the  time 
when  he  committed  the  act  by  which  the 
death  was  caused,  including  debts  due  to 
him ;  but  though  the  crime  is  called  fe- 
lony, it  was  never  attended  with  forfei- 
ture of  freehold,  and  never  worked  any 
corruption  of  blood.  It  appears,  how- 
ever, that  formerly  the  crown  was  en- 
titled to  the  year,  day,  and  waste  of  the 
freehold  lands  of  a  self-felon.  The  fact 
that  a  self  felony  has  been  committed  is 
ascertained  by  an  inquest  taken  before 
the  coroner  or  other  officer  who  has  au- 
thority to  hold  inquests,  upon  view  of  the 
dead  body.    [Coroner.] 

When  a  self-felony  is  found  by  the  in- 
quisition, the  jury  ought  also  to  inquire 
and  find  whether  the  party  had  any,  and, 
if  any,  what  goods  and  chattels  at  the 
time  when  the  felony  was  committed. 

The  crown  takes  the  property  of  the 
self-felon  subject  to  no  liability  in  respect 
of  his  debts  or  engagements.  Upon  a 
memorial  presented  to  the  treasury  by  a 
creditor  of  the  deceased,  a  warrant  under 
the  sign-manual  is  generally  obtained, 
which  authorises  the  ecclesiastical  court 
to  grant  letters  of  administration  to  such 
creditor,  who,  upon  such  grant  being 
made,  acquires  the  ordinary  rights,  and 
becomes  subject  to  the  oi-dinary  liabilities 
of  a  personal  representative. 

Involuntary  suicide  is  death  occasioned 
by  the  act  of  the  party,  either  without  an 
actual  intention  of  destroying  life  or  of 
committing  any  other  wilful  malicious 
act,  or  without  the  legal  capacity  of  in- 
tending to  do  so.  Neither  self-felony  nor 
an^  other  crime  can  be  committed  by  a 
child  who  has  not  attained  years  of  db- 
cretion;  nor  can  it  be  committed  by  a 
person  who,  by  disease  or  otherwise,  has 
lost,  or  has  been  prevented  from  acquir- 
ing, the  faculty  of  discerning  right  from 
wrong. 

At  common  law,  which  in  this  respect 
follows  the  canon  law,  a  person  found  by 
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inquest  to  be  felo  de  se  18  considered  as 
having  died  in  mortal  sin;  and  his  re- 
mains were  formerl  j  interred  in  the  pub- 
lic highway  without  the  rites  of  Chris- 
tian burial,  and  a  stake  was  driven 
through  the  body :  but  by  the  4  Geo.  I V. 
c  52,  the  coroner  or  other  officer  by 
whom  the  inquest  is  held  is  required  to 
give  directions  for  the  private  interment 
of  the  remains  of  onv  person  against 
whom  a  finding  of  felo  de  se  shall  be  had, 
without  any  stake  being  driven  through 
the  body,  m  the  churchyard  or  other 
burial-ground  of  the  parish  in  which  the 
remains  of  such  person  might  by  the 
laws  or  customs  of  England  be  interred, 
if  the  verdict  of  felo  de  se  had  not  been 
found ;  such  interment  to  be  made  within 
twenty-four  hours  from  the  finding  of  the 
inquisition,  and  to  take  place  within  the 
hours  of  nine  and  twelve  at  night,  with- 
out performance  of  any  of  the  rites  of 
Christian  burial. 

The  Code  Pdnal  of  France  contains  no 
legislation  on  the  subject  of  suicide.  Of 
the  modem  codes  of  Germany,  some  con- 
tain no  provisions,  and  others  vary  in 
their  paiticular  provisions.  In  the  Ba- 
varian and  Saxon  codes  suicide  is  not 
mentioned.  The  Prussian  code  forbids 
all  mutilation  of  the  dead  body  of  a  self- 
murderer  under  ordinary  circumstances ; 
but  declares  that  it  shall  be  buried  with- 
out any  marks  of  respect  otherwise  suit- 
able to  the  rank  of  the  deceased ;  and  it 
directs  that  if  any  sentence  has  been  pro- 
nounced, it  shall,  as  far  as  it  is  feasible, 
be  executed,  due  regard  being  had  to  de- 
cency and  propriety,  on  the  dead  body. 
The  body  of  a  cnminal  who  commits 
self-murder  to  escape  the  execution  of  a 
sentence  prouounced  against  him  is  to  be 
buried  at  night  by  the  common  execu- 
tioner, at  the  usual  place  of  execution  for 
criminals.  The  Austrian  code  simply 
provides  that  the  body  of  a  self-murderer 
shall  be'  buried  by  the  officers  of  justice, 
but  not  in  a  churchyard  or  other  place  of 

mmon  interment. 

SUIT  is  a  legal  term  used  in  different 
tenses.  The  word  sectci,  which  is  the 
Latin  form,  is  from  "  sequor,*'  to  follow ; 
and  hence  the  general  meaning  of  the 
word  may  be  deduced. 

1.  A  suit  in  the  sense  of  litigation,  is  a 


proceeding  by  which  any  legal  or  equit- 
able right  is  pursued,  or  sought  to  be  en- 
forced in  a  court  of  justice.  Where  the 
remedy  is  sought  in  a  court  of  Law,  tibe 
term  Suit  is  synonymous  with  Actioo;  bat 
when  the  proceeding  is  in  a  court  of 
equity  the  term  Suit  is  alone  used.  Hie 
term  is  also  applied  to  proceedings  in  the 
ecclesiastical  and  admiralty  courts. 

2.  Suit  of  court,  in  the  sense  of  an  ob- 
ligation to  follow,  that  is,  to  attend,  and  to 
assist  in  constituting,  a  court,  is  cither 
real  or  personal. 

Suit-real,  or  rather  suit-regal,  is  the 
obli^tion  under  which  all  the  residents 
within  a  leet  or  town  are  bound,  in 
respect  of  their  allegiance  as  subjecti,  to 
attend  the  king's  criminal  court  for  the 
district,  whether  held  before  the  king*s 
officer  and  called  the  sheriff's  toum,  or 
held  before  the  grantees  of  leets  or  the 
officers  of  such  grantees,  and  called  coorts- 
leet    [Leet.] 

Suit-personal  is  an  obligation  to  attend 
the  civil  courts  of  the  lord  under  whom 
the  suitor  holds  lands  or  tenements ;  and 
this  is  either  suit-service  or  suit-custom. 
If  fi'eehold  lands,  &c  be  held  of  the  king 
immediately,  or,  as  it  is  feudally  termed, 
in  chief,  suit-service  is  performed  by 
attendance  at  the  county  court,  the  court 
held  by  the  king's  officer,  the  sheriff, 
unless  Uie  lands,  &c.,  constitut<?d  an  entire 
barony,  in  which  case  the  suit  demand- 
able  from  the  tenant  was,  his  attendance 
as  a  lord  of  parliament.  If  freehold  lands, 
&c.,  are  held  mediately  only  of  the  king, 
but  immediately  (or  in  chief)  of  an  infe- 
rior lord,  the  suit  demaudable  is  attend- 
ance at  the  court  baron  of  the  lord :  in 
either  case  suit-service  is  expressly  or 
impliedly  reserved;  upon  the  crwation  of 
the  tenure,  as  part  of  the  services  fc> 
be  rendered  for  the  estate.  In  manors 
^Manors]  where  there  are  copyhold,  that 
is,  customary  estates,  the  custom  of  the 
manor  imposes  upon  the  copyholder  an 
obligation  to  attend  the  lord  s  customaiy 
court;  but  as  this  obligation  is  not  an- 
nexed by  tenure  to  the  land  held  by  the 
copyholder,  but  is  annexed  by  costom  to 
his  position  as  tenant,  the  suit  is  not  soit- 
servicc  but  suit-custom.  In  the  cue  of 
freeholders  attending  as  suitors  the  oounty 
court  or  the  oourt-bi^n  (as  iu  the  caae  <^ 
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the  antient  tenants  per  baroniam  attend- 
ing parliament),  the  snitora  are  the  judges 
of  tne  court,  both  for  law  and  for  fiust, 
and  the  sheriff  or  the  under-sheriff  lA  the 
county  court,  and  the  lord  or  his  steward 
in  the  court-baron,  are  only  presiding  of- 
ficers with  no  judicial  authority.  But  in 
the  criminal  jurisdiction  of  the  toum  and 
leet,  the  sheriff  and  the  grantee  of  the 
leet,  or  his  steward,  are  the  judges ;  and 
the  suitors  act  only  a  subordinate  part 

In  the  customary  court,  though  its 
functions  are  confined  to  matters  of  a  ciyil 
nature,  yet,  on  account  of  the  original 
baseness  of  the  copyhold  tenure,  the  judi- 
cial power  is  wholly  in  the  lord  or  his 
stewiurd. 

d.  Besides  smt  of  court,  secta  ad  cu- 
riam, there  are  other  species  of  personal 
suit,  which,  like  suit  of  court,  are  di- 
visible into  suit-service  and  suit-custom. 
Of  these  the  most  usual  is  suit  of  mill, 
secta  ad  molendinum,  which  is  where,  by 
tenure  or  by  custom,  the  freehold  or  cus- 
tomary tenant  is  bound  to  grind  his  com 
at  the  lord's  mill. 

SUIT  and  SERVICE.    [Suit.] 

SUMMARY  CONVICTIONS.  [Law, 
Criminal.] 

SUPERANNUATIONS.  [Pension.] 

SUPERCARGO.  [Ships.] 
^  SUPERSE'DEAS,  in  law,  the  name  of 
a  writ  used  for  the  purpose  of  superseding 
proceedings  in  an  action  (Tidd's  FrcuUice ; 
Archbold's  Practice):  in  bankruptcy  it 
is  the  writ  used  for  the  purpose  of  super- 
seding the  fiat  It  is  obtained  on  appli- 
cation by  petition  to  the  court  of  bank- 
ruptcy, and  is  granted  on  the  ground  that 
the  fiat  is  invalid  in  point  of  law,  has 
not  been  duly  prosecuted,  &c.  [Bank- 
BDPTCT.I  (Deacon's  Law  of  Bcmhruptcy ; 
Eden's  bankruptcy  Law.) 

Supersedeas  .also  in  its  more  general 
sense  is  used  to  express  that  which  super- 
sedes legal  prooeedines,  although  no  writ 
of  supersedeas  may  have  been  used  for 
that  purpose.  Thus  if  a  writ  of  certiorari 
be  delivered  to  an  inferior  court  for  the 
purpose  of  removing  a  record  to  a  superior 
court  the  writ  of  certiorari  is  said  to  be 
a  supersedeas  of  the  proceedings  before 
the  inferior  court. 

SUPPLY.     [Parliament.] 

SUPREMACY  is  a  term  used  to  de- 

YOL.  II. 


signate  supreme  ecclesiastical  authority : 
and  is  either  papal  or  regal.  Papal 
supremacy  is  the  anthoritr  exercised  un* 
til  nearly  the  middle  of  the  sixteenth 
century  by  the  pope  over  the  churches 
of  England,  Scotland,  and  Ireland,  as 
branches  and  integral  parts  of  the  Wes- 
tern or  Latin  church,  and  which  con- 
tinues to  be  exercised  to  some  degree  over 
that  portion  of  the  inhabitants  of  those 
countries  who  are  in  communion  with 
the  Church  of  Rome.  The  extent  of  the 
legislative  authority  of  the  pope  was  never 
exacUy  defined. 

The  papal  supremacy  was  abolished  by 
the  legislatures  of  the  three  kingdoms  in 
the  sixteenth  century.  In  order  to  en- 
sure acquiescence  in  that  abolition,  par- 
ticularly on  the  part  of  persons  holdinff 
offices  m  England  and  Ireland,  an  oam 
has  been  required  to  be  taken,  which  is 
generally  called  the  oath  of  supremacy, 
a  designation  calculated  to  mislead,  it 
being  in  fact  an  oath  of  non-supremacy ; 
since,  though  in  its  second  branch  it 
negatives  the  supremacy  of  the  pope,  it  is 
silent  as  to  any  supremacy  in  the  king. 
This  oath  is  therefore  taken  without 
scruple  by  persons  who  are  not  Roman 
Catholics,  whether  members  of  the  An- 
glican church  or  not  The  form  of  the 
oath  was  established  in  England  by  1 
Wm.  &  Mary,  c.  8 ;  it  is  as  follows : — '*  I, 
A.  B.,  do  swear  that  I  do  from  my  heart 
abhor,  detest  and  abjure,  as  impious  and 
heretical,  that  damnable  doctrine  and 
position,  that  princes  excommunicated  or 
deprived  by  the  pope,  or  any  authority  of 
the  see  of  Rome,  ma^  be  deposed  or 
murdered  by  their  subjects,  or  any  other 
whatsoever.  And  I  do  declare  that  no 
foreign  prince,  person,  prelate,  state,  or 
potentate  hath  or  ought  to  have  an^ 
jurisdiction,  power,  superiori^,  pre-emi- 
nence, or  authority,  ecclesiastioil  or  spi- 
ritual, within  this  realm.  So  help  me 
God."  Under  this  and  many  former  sta- 
tutes, all  subjects  were  bound  to  take  the 
oath  of  supremacy  when  tendered ;  but 
by  the  31  Geo.  III.  c  32,  s.  18,  no  per- 
son, since  the  24th  June,  1791,  is  liable  to 
be  summoned  to  take  the  oath  of  supre- 
macy, or  prosecuted  for  not  obeying  such 
summons;  and  Roman  Catholics,  upon 
taking  the  oath  introduced  by  that  Act 
3i> 
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•.  1 ,  io  which  the  citnl  and  temporal  autho- 
rity of  the  pope  ate  abjured,  may  hold 
office  without  taking  the  oath  of  supre- 
macy. As  to  other  cases  concerning  the 
oath  of  supremacy  see  Law,  Crihinal, 
p.  218.  • 

Henry  VIIL  was  acknowledged  as 
supreme  head  of  the  church  by  the  clergy 
in  1528.  This  supremacy  was  confirmed 
by  parliament  in  1534,  when,  by  the 
statute  of  26  Hen.  VIIL  c  1,  it  was 
enacted  **that  the  king  our  sovereign 
lord,  his  heirs,  and  successors,  kings  of 
t^  realm,  shall  be  taken,  accepted,  and 
reputed  the  only  supreme  head  in  earth 
of  the  Church  of  England,  and  shall 
have  and  eiyoy,  annexed  to  the  imperial 
crown  of  this  realm,  as  well  the  st^le 
and  title  thereof  as  all  honours,  dignities, 
pre-eminences,  jurisdictions,  privileges, 
authorities,  immunities,  profits,  and  com- 
modities to  the  said  diffnity  of  supreme 
head  of  the  same  church  belonging  and 
appertaining;  and  shall  have  power  from 
time  to  time  to  visit,  repress,  redress,  re- 
form, order,  correct,  restrain,  and  amend 
all  such  errors,  heresies,  abuses,  offences, 
contempts,  and  enormities,  whatsoever 
they  be,  which,  by  anv  manner  of  spiri- 
tual authority  or  jurisdiction,  may  law- 
fully be  reformed,  repressed,  ordered,  re- 
dressed, corrected,  restrained,  or  amended, 
most  to  tiie  pleasure  of  Almighty  God, 
the  increase  of  virtue  in  Christ's  religion, 
and  for  the  conservation  of  the  peace, 
unity,  and  tranquillity  of  this  realm ;  any 
usage,  custom,  foreign  laws,  foreign  au- 
thority, prescription,  or  any  other  thing 
to  the  contrary  notwithstanding." 

SURETY.  A  surety  is  one  who  un- 
dertakes to  be  answerable  for  the  acts  or 
omissions  of  another,  who  is  called  his 
principal.  Such  undertaking  must  be  in 
writing,  and  it  may  be  either  by  bond  or 
by  simple  writing.  A  contract  is  not 
binding  unless  made  upon  some  sufficient 
consideration ;  but  in  the  case  of  a  bond 
this  consideration  is  inferred  from  the 
circumstances  of  deliberatioi  incident  to 
its  execution  as  a  deed.  When  the  un- 
dertaking is  not  by  bond,  it  is  necessary 
that  the  consideration  should  appear  upon 
the  face  of  the  written  instrument,  or  be 
necessarily  implied  from  the  terms  of  it, 
and  that  the  instrument  should  be  signed 


by  the  party  who  becomes  tfie  nretj. 
The  instrument  by  which  the  surely  be- 
comes bound,  when  it  has  referenee  to 
civil  matters,  is  goierally  called  s  gua- 
rantee, and  ordinarily  oonosts  of  an  nxt- 
dertsking  to  become  answerable  finr  the 
payment  of  goods  furnished  to  the  prin- 
cipal, or  for  his  integrity,  skill,  attentioa, 
and  otiier  like  matters.  In  sach  eases 
the  consideration  expressed  would  proba- 
bly be  the  furnishing  of  the  goods  to  tibe 
principal,  or  his  employment  by  the 
party  guaranteed.  In  the  oonstroetion 
of  guarantees  the  same  rule  of  law  pr^- 
vaiU  as  in  the  case  of  all  written  izatra- 
ments,~that  they  shall  be  understood  in 
the  sense  most  mvourable  to  the  party 
making  them  which  the  words  will  rea- 
sonably bear. 

With  respect  to  the  rights  of  tiie 
surety  against  the  principal,  Mr.  Justioe 
BuUer  Ims  distinctly  laid  down  the  law, 
••  wherever  a  person  gives  a  security  by 
way  of  indemnity  for  another,  and  pays 
the  money,  the  law  raises  an  assumpsit," 
tiiat  is,  implies  a  promise  on  the  pairt  of 
the  principal  to  repay  to  the  surety  all 
the  money  that  he  has  expended  on  his 
behalf,  and  this  money  may  be  recovered 
in  an  action  against  the  principal  for 
money  paid  to  his  use.  But  in  no  case  is 
the  surety  entitied  to  more  than  an  in- 
demnity from  his  principal  Tli|^  court 
of  chancery  will  interfere  to  give  the 
surety  relief  out  of  any  funds  of  the  prin- 
cipal which  he  cannot  reach  at  oommon 
law. 

Where  more  perscms  than  one  become 
sureties  for  the  same  principal,  they  are 
called  co-sureties.  If  one  of  these  has 
paid  the  whole  of  the  debt  doe  from  thr 
prindpal,  he  may  recover  in  an  actioo  of 
assumpsit  from  his  co-sureties  the  anxxrats 
for  which  they  were  respectively  liable. 
A  court  of  equity  will  also  interfere  to 
regulate  the  proportions  partiy  due  from 
each.  And  in  case  any  of  them  are  vi- 
able to  pay  fh>m  insolvency,  &c.,  it  will 
compel  the  others  to  contribute  proper- 
tionally  the  amount  for  which  tiie  de- 
faulters were  liable.  The  law  is  th« 
same  as  to  co-sureties,  whether  all  haw 
been  created  by  the  same  instrument  in 
writing,  or  each  one  by  a  distinct  instm- 
meut. 
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(Fell,  On  Guarantees;  Mayhew  t. 
Crickett,  2  Swanston,  185.) 

SURETY  OF  THE  PEACE  is  the 
acknowledging  of  a  recognizance  or  bond 
Co  the  king,  tucen  by  a  competent  judge 
of  recoid  for  keeping  the  peace.  [Recoo- 
MiZAMCE.]  Such  recognizance  may  be 
obtuned  by  any  party  from  another  on 
application  to  a  ma^strate,  and  stating  on 
oa&i  HaX  he  has  just  cause  to  fear  that 
snch  other  "  will  bom  his  house,  or  do 
him  a  corporal  hurt,  as  by  killing  or 
beating  him,  or  that  he  will  nrocure 
o^ers  to  do  him  snch  mischief.  The 
fear  must  be  of  a  present  or  future  dan- 
ger. Upon  the  neglect  or  reftisal  of  the 
party  so  summoned  to  enter  into  the  re- 
copizances  demanded,  he  may  be  com- 
mitted to  prison  by  the  magistrate  for 
a  specified  period,  unless  he  sooner  com- 
plies. Sureties  also  may  be  similarly  re- 
quired for  the  good  behaviour  of  parties 
who  have  been  guilty  of  conduct  tending 
to  a  breach  of  the  peace,  abusing  those  in 
the  administration  of  justice,  &c. 

(Bum's  Justice,  tit.  *  Surety  of  the 
Peace.') 

SURGEONS,  COLLEGE  OF.  The 
present  Culle^  of  Surgeons  of  England, 
had  its  origin  m  the  Company  of  Barber- 
Surgeons,  which  was  incorporated  by 
royal  charter  in  the  first  year  of  Edward 
IV.  By  this  charter  of  1  Edward  IV., 
the  barbers  practising  surgery  in  London, 
who  had  Ixifore  associated  themselves 
in  a  company,  were  legally  incorporated 
as  the  Company  of  the  Barbers  in  London. 
Their  authority  extended  to  the  right  of 
examining  all  instruments  and  remedies 
employed,  and  of  bringing  actions  a^inst 
whoever  practised  illegally  and  iguo- 
rantly ;  and  none  were  allowed  to  practise 
who  had  not  been  previously  admitted 
and  judged  competent  by  the  masters  of 
the  company. 

This  charter  was  several  times  con- 
firmed by  succeeding  kings,  but  in  spite 
of  it  many  persons  practised  surgery  in- 
dependently of  the  company,  and  at  length 
associated  themselves  as  members  of  a 
separate  body,  and  called  themselves  the 
surgeons  of  London.  In  the  drd  rear  of 
Henry  VIII.  it  was  enacted  "  tnat  no 
person  within  the  city  of  London,  or 
within  seven  miles  of  the  same,  should 


take  upon  him  to  exerdse  or  occupy  as  a 
physician  or  surgeon,  except  he  be  first 
examined,  approved,  and  admitted  by  tiie 
bishop  of  London  or  by  the  dean  of  St 
Paul's  for  the  time  being,  calling  to  him 
four  doctors  of  physic,  and  for  surgery 
other  expert  persons  in  that  fiiculty." 
All  who  under  this  act  obtained  licence  to 
practise  were  of  course  equally  qualified, 
whether  members  of  the  company  of 
barbers  or  not ;  and  in  the  32nd  year  of 
Henry  VIII.  the  members  of  the  latter 
company,  and  those  who  had  incorporated 
themselves  as  the  company  of  surgeons, 
were  united  in  one  company,  **by  the 
name  of  masters  or  governors  of  the  m}^- 
tery  and  commonal^  of  barbers  and  sur- 
geons of  London." 

In  the  18th  year  of  George  II.  an  act 
was  passed  by  which  the  union  of  the 
barbers  and  surgeons  was  dissolved,  and 
the  surgeons  were  constituted  a  separate 
company ;  and  in  the  40th  year  of  George 
III.  a  charter  was  granted  by  whidi  it 
was  confirmed  in  all  the  privileges  which 
had  been  conferred  upon  it  by  the  act  of 
Geoi^  II.  By  this  charter  the  titie  of 
the  company  was  altered  iVom  that  of 
the  masters,  governors,  and  commonalty 
of  the  Art  and  Science  of  Surgeons  to 
that  of  the  Roval  College  of  Surgeons  in 
London.  Under  this  charter  it  was 
governed  by  a  council  or  court  of  assist- 
ants, consisting  of  twenty-one  members, 
of  whom  ten  composed  the  court  of  ex- 
aminers. Of  these  ten  one  was  annually 
elected  president,  or  principal  master,  and 
two  were  annually  chosen  vice-presidents 
or  governors.  By  the  bye-laws  which 
the  council  were  empowered  by  the  charter 
to  make,  the  members  of  the  council  were 
to  be  chosen  for  life  from  those  members 
of  the  College  whose  practice  was  confined 
to  surgery,  and  were  to  be  elected  by  ballot 
at  a  meeting  of  the  council.  The  ex- 
aminers were  generally  chosen  in  or- 
der of  senioriw  from  the  members  of 
the  council:  the  presidents  and  vice- 
presidents  were  chosen  in  rotation  from 
the  court  of  examiners,  the  president 
for  the  current  year  having  been  the 
senior  vice-president  during  the  past 
year. 

A  new  charter  was  granted  to  the  Col- 
lege of  Surgeons  in  the  7th  year  of 
3  D  2 
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Victoria,  by  which  it  is  declared,  that 
the  name  of  the  college  shall  heDoeforth 
be  The  Royal  College  of  Surgeons  of 
England ;  and  that  a  portion  of  Uie  mem- 
bers of  the  said  college  shall  be  fellows 
thereof  by  the  name  of  The  Fellows  of 
the  Royal  College  of  Snrgeons  of  Eng- 
land. The  oharter  declares  that  the 
present  president  and  two  vice-presidents 
and  all  other  the  present  members  of  the 
council  of  the  saia  college,  and  also  such 
other  persons,  not  being  less  than  250  nor 
more  than  300,  and  being  members  of 
the  said  college,  as  the  council  of  the 
college,  at  any  time  before  the  expiration 
of  three  calendar  months  from  the  date 
of  the  charter,  shall  elect  and  declare  to 
be  fellows  in  manner  by  the  charter  di- 
rected; together  with  any  such  other 
persons  as  the  council  of  the  said  college, 
after  the  expiration  of  the  said  three 
calendar  months  and  within  one  year  from 
the  date  of  the  charter,  shall  appmnt  in 
manner  by  the  charter  authorize,  shall 
be  fellows  of  the  said  college.  But  no 
person,  except  as  hereinbefore  named,  is 
to  become  a  fellow,  unless  he  shall  have 
attained  the  age  of  twenty-fiye  years,  and 
complied  with  such  rules  as  the  council 
of  tne  college  shall  think  fit,  and  by  a 
bye-law  or  bye-laws  direct ;  nor  unless  he 
shall  have  passed  a  special  examination 
by  the  examiners  of  the  said  college. 
Every  person  admitted  as  a  fellow,  as 
last  mentioned,  is  to  become  a  member 
of  the  College  by  such  admiBsion,  if  he  is 
not  already  a  member.  Henceforth,  no 
member  of  the  College,  who  is  not  a  fel- 
low, is  to  be  eligible  as  a  member  of  the 
council.  There  are  also  (10)  some  other 
restrictions  as  to  eligibility.  The  present 
members  of  the  council  are  to  continue 
life  members  as  heretofore;  and  the 
number  of  members  of  council  is  to  be 
incr^sed  from  twenty-one  to  twenty- 
four,  and  all  future  members  are  to  be 
elective, and  to  be  elected  periodically,  in 
the  manner  prescribed  by  the  charter  (12) 
when  the  number  of  dective  members 
of  the  council  shall  be  completed  and 
made  up  to  twenty-four.  Three  members 
shall  go  out  annually,  but  they  may  be 
re-elected  immediately.  The  members 
of  council  are  to  be  elected  by  the  fel- 
lows, including  the  members  of  the  coun- 


cil as  such,  in  the  manner  prescribed  by 
the  charter  (15);  and  the  election  is  to 
be  by  ballot  (17).  There  are  various  spe- 
cial provisions  as  to  the  eligibility  of 
fellows  for  which  we  refer  to  the  chapter. 
There  are  to  be  ten  examiners  of  snr- 
^ns  for  the  college,  and  the  present 
examiners  are  to  continue  for  life ;  and 
all  future  examiners  are  to  be  elected  by 
the  council,  either  from  the  members  of 
the  council,  or  fh>m  the  other  fellows  of 
the  college,  or  from  both  of  them ;  and 
all'future  examiners  of  the  College  shall 
hold  th^r  office  ^during  the  pleasure  of 
the  council.    The  charter  contains  other 
regulations,  and  confirms  the  powers  of 
the  college  and  the  coundl«  except  so  &r 
as  they  are  altered  by  the  charter ;  and  it 
declares   that  no  bye-law  or  ordiiance 
hereafter  to  be  made  by  the  cooadl  sh^ 
be  of  an V  force  until  the  crown  shall  have 
signified  its  approval  thereof  to  the  Col- 
lege under  the  hand  of  one  of  the  princi- 
pal secretaries  of  state,  or  otherwise  as 
in  the  charter  stated  (22).    ''llie  By^■ 
Laws  and  Ordinances  of  the  Ro^  College 
of  Surgeons  of  England  "  contam  tite  regu- 
lations as  to  the  candidates  for  the  feUow- 
ship  (sect  1),  for  the  examination  of  can- 
didates for  ihe  fellowship  (2),  admisooo 
of  fellows  (3),  election  of  members  of 
council  (5).    By  section  1,  it  is  required 
that  every  canmdate  for  the  fellowship, 
among  otner  certificates,  shall  produce  a 
certificate,  satisfactory  to  the  court  of 
examiners,  that  he  has  attained  a  compe- 
tent knowledge  of  the  Greek,  Latin,  uid 
French  languages,  and  of  the  elements  of 
mathematics.    The  subjects  of  examiat- 
tion  for  the  fellowship  are  Anatomy  and 
Physiology  on  the  first  day,  and  Patho- 
logy and  Therapeutics  and  Surgery  on  tbf 
second  day.    The  examination  is  to  be  It 
written  answers  to  written  or  printed  qso- 
tions ;  but  any  candidate  may  be  interro- 
gated by  the  examiners,  on  any  matter  con- 
nected with  the  questions  or  answers.    Is 
the  anatomical  examination  the  candidsfir 
must  also  perform  dissections  and  open- 
tions  on  the  dead  body  in  the  presoiceof 
the  examiners. 

The  members  of  the  College  are  ad> 
mitted  by  diploma  after  examinatko 
before  the  court  of  examiners,  and  their 
diploma  confers  upon  them  the  right  of 
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wactinng  sargery  in  any  part  of  the 
British  dominions. 

The  cooncil  of  the  College  haye  at 
▼arions  times  required  certain  qoalifi- 
cations  of  age,  education,  &C.,  from  can- 
didates for  examination.  The  regolations 
last  issned  are  dated  October,  1841. 

The  examinations  of  members  are  con- 
ducted viva  voce,  or,  if  the  candidate  desire 
it,  in  writing.  The  questions  are  almost 
exclusiveljanatomicsd  and  surgical :  and 
the  examination  of  each  candidate  occu- 
pies about  an  hour  and  a  half,  during 
which  time  he  is  usually  questioned  by 
four  of  the  examiners  in  succession. 

According  to  the  financial  statement 
(June,  1843^,  the  receipts  of  the  College 
for  the  previous  year  were  as  follows : — 

Court  of  examiners ;  fees 
for  diplomas,  at  20  gui- 
neas each,  exdnsiye  of      £       »,    d. 
stamps         .        .    *    .  14,093  11    0 

Bent  .  ...         12  10    0 

Incidental,  sale  of  lists, 
catalogues,  &c    .  160    6    6 

Dividends  on  invest- 
ments in  government 
securities,  &c.     .        .    1,499    0    4 

£15,765     7  10 
And  the  disbursements  were  as  follows : — 

College  department,  in- 
dttdmg  council,  court 
of  examiners,  auditors, 
diploma-stamps,  sala- 
ries, &c  .  .  .  7,402  19  1 
\  Museum  department,  in- 
cluding catalogues,  spe- 
cimens, spirit,  salaries, 
studentships,  &c.  .    3,653    0  10 

Library  department,  in- 
cluding tne  purchase 
and  binding  of  books, 
salaries,  &c.        .        .     1,120  12    7 

Miscellaneous  expenses, 
taxes,  rent,  &c.  .        698  18     1 

Repairs  and  alterations        253  10    6 

Hunterian  oration,  lec- 
tures, Jacksonian  prize, 
&c 264    4    0 


The 


£13,393     5     1 
of  the  College  coosisti  of 


the  collection  made  by  John  Hunter, 
which  was  given  in  trust  by  government, 
who  pnrchued  it  for  15,000/.,  and  of  nu- 
merous additions  made  to  it  by  donations 
of  members  and  others,  and  by  purchase. 
The  parts  of  it  which  illustrate  physiology, 
palaoontoloffy,  and  morbid  anatomy  are 
probably  the  most  valuable  collections  of 
the  kind  in  Europe. 

Lectures  on  anatomy,  for  which  510/. 
were  left  to  the  company  of  barber  sur- 
geons by  Edward  Arris,  and  16/.  per 
annum  by  John  Gale,  are  delivered  an- 
nualljr  by  one  of  the  members  of  the 
council  or  some  other  member  selected  by 
them.  Twenty-four  museum  lectures  are 
also,  in  oompliance  with  the  deed  of  trust, 
annuallv  delivered  by  the  Hunterian  pro- 
fessor, the  subjects  of  which  must  be  illus- 
trated by  preparations  from  the  Hunterian 
collection,  and  from  the  other  contents  of 
the  museum.  An  oration  in  commemo- 
ration of  John  Hunter,  or  of  others  who 
have  been  distinguished  in  medical  sci- 
ence, is  delivered  annually  on  the  14th  of 
February,  the  annivena^  of  Hunter's 
birth. 

Abstracts  of  the  several  acts  and  char- 
ters relating  to  the  College  of  Surgeons 
may  be  found  in  Willoock  *  On  the  Laws 
relating  to  the  Medical  Profession,*  Lon- 
don, 1830,  8vo.,  and  in  Paris  and  Fon- 
blanque's  'Medical  Jurisprudence,'  vol. 
iii.  The  bye-laws,  the  list  of  members, 
the  catalogues  of  the  museum  and  library, 
&C.,  are  published  by  the  college.  The 
dissection  of  human  bodies  is  now  regu- 
lated by  2  &  3  Wm.  IV.  c.  75  [Anatomy 
Act]. 

SURRENDER.  •*  Suratm  nddiHo 
properly  is  a  yielding  up  of  an  estate  for 
life  or  years  to  him  that  hath  an  imme- 
diate estate  in  reversion  or  remainder, 
wherein  the  estate  for  lifo  or  years  may 
drown  by  mutual  agreement  between 
them."  (Co.  Litt,  337  b.)  A  surrender 
and  a  release  both  have  the  effect  of 
uniting  the  particular  estates  with  that  in 
reversion  or  remainder;  but  they  difier 
in  this,  that  whereas  a  release  generally 
operates  by  the  greater  estate  descending 
on  the  less,  a  surrender  is  the  foiling  of 
the  less  estate  into  the  greater.  [M  to 
the  difference  between  Scbrender  and 
Rbsionation,  see  Resignation.] 
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Coke  mentions  three  kinds  of  sur- 
render: I.  A  surrender  at  common  law, 
which  is  the  surrender  properly  so  called ; 
2.  A  surrender  bj  custom  of  copyhold 
lands  or  customary  estates;  and,  3.  A 
surrender  improperly  taken,  as  of  a  deed, 
a  patent,  of  a  rent  newly  created,  and  of 
a  fee-simple  to  the  king.  (Co.  Litt 
338  a.) 

As  to  surrender  of  copyholds,  see 
Copyhold. 

A  surrender  may  be  made  of  letters- 
patent  and  offices  to  the  king,  to  the  in- 
tent that  he  may  make  a  fresh  grant  of 
the  same  right;  and  a  grant  of  the  second 
patent  for  years  to  the  same  person,  for  the 
same  thing,  causes  a  surrender  in  law  of 
the  first    (10  Rep,,  66.) 

SURROGATE  IS,  according  toCowell's 
<  Interpreter,'  *<  one  that  is  substituted  or 
appointed  in  the  room  of  another,  most 
oommonly  of  a  bishop  or  a  bishop's  chan- 
cellor." 

The  qualifieadons  required  in  persons 
appointed  as  surrogates  are  defined  and 
enforced  by  the  canons  of  1603.  The 
person  who  undertakes  the  office  without 
beinff  qualified  is  subject  to  certain  pe- 
nalues.    (Gibs.,  Cocf.,  tit  zliii.,  c  3.) 

The  pnnciiHd  du^  of  ecclesiastical 
surrogates  consists  in  granting  probates  to 
wills,  letters  of  administration  to  the  ef- 
fects of  intestates,  and  marriage  licences. 
The  proper  performance  of  these  duties  is 
guarded  by  particular  enactments.  (92nd 
of  the  Canons  of  1603  and  93rd  Canon ; 
Gibson,  Cod,,  tit  zziy.,  c  4.) 

Surrogates  are  also  persons  appointed 
to  execute  the  offices  of  judges  in  the 
courts  of  Vice  Admiralty  in  the  Colonies, 
in  the  place  of  the  regular  judges  of  those 
courts.  The  acts  of  such  surrogates  haye, 
by  the  56  Geo.  III.  c  82,  the  same 
effect  and  character  as  the  acts  of  the 
regular  judges. 

SURVIVOR,  SURVIVORSHIP. 
[Estate,  p.  858.] 

SUZERAIN.  [Fbudal  Ststbm,  p. 
22.] 

SWEARINjG,  a  pro&ne  use  of  tiie 
name  of  the  Deity.  By  the  109th  Canon, 
churchwardens  are  to  present  those  who 
offend  their  brethren  by  swearing,  and 
notorious  offenders  are  not  to  be  admitted 
to  commuiion  until  they  are  reformed. 


Profhne  cursing  and  Bwesring  were  first 
made  an  ofience  punishable  by  law  by  20 
Jas.  I.C.  21  (continued  by  3  Cbas.  I.  e.4 ; 
16  Chas.  I.  c  4;  and  6  and  7  Wm.  III. 
c  11).     The  19  Geo.  II.  e.  21,  cnaets. 
that  if  any  person  shall  prc^uiely  cnrGe 
or  swear,  and  be  oonyicted  thereof  on  coo- 
fession,  or  on  the  oath  of  one  witness;,  be- 
fore any  magistrate,  he  shall  ftvrfeit,  if  a 
day-labourer,  common  soldier,  sailor,  or 
seaman.  Is.;  if  any  other  penon  imder 
the  degree  of  gentieman,  2s. ;  if  of  or 
aboye  the  deeree  of  a  gentieman^  b9. ;  for 
eyery  second  conyiction  double,  and  for 
eyery  third  and  subsequent  oonyietioo 
treble.    The  penalties  are  to  go  to  the 
poor  of  the  parish.    Parties  wno  do  not 
pay  the  penalties  and  costs  may  be  impri- 
soned and  kept  to  hard  labour  ten  days 
for  the  penalties,  and  six  other  days  for 
the  costs.    Magistrates  and  oonstabls  are 
liable  to  Densities  if  tiiey  wilfall j  omk  to 
do  their  auty  under  the  act    No  person 
can  be  prosecuted  except  within  eight 
days  after  he  has  committed  the  oflfeooe. 
By  22  Geo.  II.  o.  SS,  persons  beloonag 
to  the  nayy  who  are  guilty  of  pronne 
oaths  or  curses  are  liable  to  prniishmpnt 
by  court-martial. 

(Com.,  Dig,, '  Justices  of  Peace,*  K  23 ; 
Bum's  Juitice,  *  Swearing.') 


TACK  is  tiie  technical  term  in  Scot- 
land for  a  lease,  whether  of  lands  or  edi- 
fices; the  rent  is  called  the  tack-duty. 
and  the  tenant  the  tacksman.  The  Seot- 
tish  system  of  leases  haying  lately  st- 
tracted  some  attention,  and  being  intriiisi- 
cally  important,  a  separate  sketch  of  iti 
more  prominent  peculiarities  seems  to  be 
requisite.  The  Scottish  lease,  however 
long  its  duration,  is  purely  a  contract,  and 
does  not  partake— at  least  in  qnestioos 
between  landlord  and  tenant— of  the  pe- 
culiarities of  the  feudal  system.  In  early 
times  it  is  possible  to  trace  some^iog 
like  an  inferior  system  of  yassalage  m 
the  nature  of  the  agriculturist  s  tenure. 
He  held  not  as  party  to  a  contract,  bat 
by  a  unilateral  oonyeprance  from  the 
landlord,  called  assedation.  In  Scotland, 
howeyer»  there  was  no  permanent  inter- 
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ruptioo  of  the  legitimate  system  of  sub- 
fening ;  and  thus  all  descriptioos  of  per- 
manent estates  could  be  constituted  in  the 
land  by  the  pure  adaptation  of  the  feudal 
usages.  There  was  no  temptation  to  con- 
yert  the  contract  for  the  limited  occupa- 
tion and  use  of  the  land  into  a  means  of 
constituting  a  semi-proprietarv  right  in  it 
— of  supplying  with  a  lesseethe  place  of  a 
sub-vassal ;  and  the  system  of  leases,  as  one 
of  mere  letting  and  hiring,  took  its  prin- 
ciples fiom  the  Roman  contract  of  locatio 
condudio.  The  right  of  the  lessee  or  tacks- 
man was  so  purely  personal  that  it  was  in- 
effectual against  a  par^^  acquiring  the 
lands  by  purchase  fiY)m  the  lessor ;  and  so 
early  as  1449  a  statute  was  passed,  pre- 
serving the  rights  of  *<  the  puir  people 
that  labouris  the  ground"  against  new 
owners.  Leasehold  rights,  however,  in 
questions  of  succession,  and  in  the  form 
of  attachment,  employable  by  creditors, 
have  by  usage  come  into  the  position  of 
real  or  heritable  property.  In  the  times 
of  n^nd  agricultural  improvement,  when 
fitrms  were  frequently  taken  on  leases  of 
fifty-seven  years  at  a  low  rent,  a  virtual 
estate  was  created,  the  succession  to 
which  might  fbr  the  tinie  be  more  impor- 
tant than  that  of  the  ownership  of  the 
land.  Unless  there  be  any  specification 
to  the  contrary  in  the  lease,  such  succes- 
sions follow  the  rules  applicable  to  landed 
property.  It  has  been  matter  of  much 
regret,  that  the  system  by  which  feudal 
rights  in  land  may  be  subjected  to  real 
burdens,  has  not  been  extended  to  this  spe* 
eies  of  property,  so  as  to  enable  valuable 
leases  to  be  hardened  with  a  security  for 
borrowed  money,  or  a  guarantee  fund  for 
provisions  for  children.  The  system  of 
granting  and  recording  public  feudal  titles 
not  being  avulable  for  tnis  species  of  pro- 
ferty,  aU  attempts  to  accomplish  this  ob- 
ject, b^  the  tenant  assigning  the  lease  and 
retaining  possession  as  the  assignee's  sub- 
tenant, have  been  ineffectnal  against  the 
rights  of  creditors.  It  has  been  frequently 
proposed  to  pass  an  act  creating  a  system 
of  registration  of  leases,  and  of  bcurdens 
affectmg  them. 

It  is  unnecessary  to  state  very  mi- 
nutely the  title  which  a  person  must 
have  to  enable  him  to  srant  a  lease, 
the  parties  who  may  hold  leases,  or  the 


nature  of  the  titles  which  constitute  an 
ordinary  lease,  as  these  bear  a  generic 
resemblance  to  the  corresponding  features 
of  English  law.  Long  leases,  nowever, 
being  the  prominent  feature  of  the  Scot- 
tish system,  those  cases  in  which  there  is 
a  restrictbn  on  granting  them  may  be 
noticed.  A  person  who  has  a  life-rent 
interest  is,  in  the  general  case,  not  en- 
titled to  grant  a  lease  to  last  beyond  his 
own  life.  Persons  having  the  absolute  ad- 
ministration of  property,  as  trustees,  cor- 
porations, &C.,  are  entitled  and  bound  to 
grant  leases  for  such  a  period  as  is  deemed 
necessarv  to  good  husbandry;  and  this 
period  has,  by  usa^,  in  the  ordinary 
case,  been  fixed  at  nineteen  years.  There 
have  been  many  questions  as  to  the  ex- 
tent to  which  persons  holding  under  en- 
tails may  grant  leases,  because  in  many 
instances  attempts  have  been  made  in 
this  form  to  alienate  a  considerable  estate 
in  the  property,  which  have  been  chal- 
lenged oy  successors.  In  the  celebrated 
Queensberry  case,  leases  granted  for 
ninety-seven  years,  on  a  grassum  (that 
is,  a  sum  of  mon^  paid  by  the  tenant 
on  entering,  like  a  fine  in  England),  were 
found  to  be  struck  at  by  the  entail  as 
an  attempt  to  alienate  part  of  the  pro- 
perty (2  Dow,  90).  In  later  cases,  leases 
of  fort^  and  thir^-one  years  have  been 
found  meffectuaL  A  lease  of  twenty -one 
jrean  is  the  longest  that  has  been  sanc- 
tioned by  the  courts  where  an  heir  of 
entail  has  shown  that  be  has  an  interest 
to  impugn  the  contract 

Writing  ia  necessary  to  constitute  a 
lease,  although  possession  during  the  part 
that  may  remain  over  of  a  year  begun,  may 
be  held  as  a  right  from  siuferance  and  ac- 
quiescence in  its  commencement  The 
proper  form  of  the  written  agricultural 
lease  has  been  an  object  of  much  atten- 
tion by  conveyancers,  and  there  is  a  con- 
riderable  degree  of  uxiiformity  in  the  prac- 
tice tluou^hout  the  country.  There  are 
usually  mneteen  clauses,  as  follow: — 1. 
The  Description  (f  Parties.  2,  Tlie  De- 
stination^ in  which  the  extent  to  which  as* 
signing  or  subletting  is  permitted  or  pro- 
hibited is  set  forth,  and  i>rovision  is  made 
for  the  arrangements  in  case  of  the 
tenant's  decease.  3.  Clatue  of  PosseS' 
siotit    describing    the    subject  let     4i 
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Jhtratiofi,  5.  Reurvaiion,  if  there  be 
any  rights  such  as  that  to  minerals  or 
game  reserved  by  the  landlord.  6.  Land- 
Jord'a  MelioratiorUf  containing  such  ob- 
ligations to  improve  the  snbject  as  the 
landlord  undertakes.  7.  Warrandice  or 
guarantee  of  the  title  given  to  the  tenant 
8.  Eent-dattse,  9.  Tmants  Meliora- 
tiofu,  setting  forth  snch  improvements  as 
the  tenant  nndertakes.  10.  Preaervation^ 
containing  the  tenanf  s  obligation  to  keep 
the  building,  fences,  ftc,  in  repair.  11. 
Insurance,  in  which  the  tenant  becomes 
bound  to  insure  the  buildings,  crops,  &c., 
against  fire.  12.  Tkirlage,  This  clause, 
a  remnant  of  feudal  usages,  is  now  com- 
paratively rare — it  binds  the  tenant  to 
grind  his  com  at  the  mill  of  the  over-lord. 
13.  Management,  14.  Bankruptcy^  pro- 
viding in  general  ibr  the  landlord's  re- 
sumption of  the  lease  if  the  tenant  become 
bankrupt.  15.  Removal,  by  which  the 
tenant  engages  to  evacuate  the  premises 
at  the  prescribed  term.  16.  Reference, 
providing  for  arbitration  of  disputes. 
17.  Mvtial  Petfarmance,  indicating  pe- 
nalties to  be  paid  by  the  party  fkiling.  18. 
Registration  for  execution  [Rboistra- 
tionI.  19.  Testing  clause,  containing 
the  lormalities  of  the  execution  of  the 
contract  Of  these,  the  clause  of  manage- 
ment is  the  most  important  It  is  now 
much  doubted  how  far  it  is  good  policy 
to  bind  the  tenant  to  the  observance  of  a 
particular  course  of  agriculture.  In  the 
liighl;)r  improved  districts,  where  very 
scientific  farming  is  expected,  the  tenant 
is  generally  more  capable  than  the  land- 
lord of  estimating  the  value  of  improved 
systems.  Agricultural  chemistry,  and 
other  means  of  increasing  the  produce 
of  the  soil,  are  at  present  the  object  of 
much  attention  among  farmers,  and  where 
tenants  cannot  alter  a  fixed  routine  with- 
out the  risk  of  a  law-suit,  an  embargo  is 
laid  on  the  practical  application  of  im- 
provements. The  landlord's  chief  in- 
terest in  any  routine  being  followed,  is 
simply  the  preservation  of  the  land  from 
deterioration  towards  the  conclusion  of 
the  lease.  On  the  subject  of  the  usual 
provisions  for  management  Mr.  Hunter 
says, "  In  those  districts  where  agriculture 
is  best  understood,  the  following  are  the 
ordinary  rules  of  management  during  the 


currency  of  the  lease: — 1.  White  com 
crops  ripening  their  seeds  shall  never  be 
taken  from  the  same  land  in  immediate 
succession.  2.  A  certain  proportioii  shall 
be  under  turnips  or  plain  fidlow  every 
year,  and  be  sown  to  grass  with  the  first 
com  crop  after  turnips  or  fiillofw.  3.  No 
farm-yara  dung  or  putrescent  manure 
made  from  the  produce  of  the  &im,  nor 
straw  nor  hay  made  from  tlie  nntinal 
herbage  shall  ever  be  carried  off  the 
farm.  It  is  sometimes  added,  that  no 
turnips  or  rape  or  bay  of  any  Idnd  dudl 
ever  be  removed  or  sold.  And  upon  weak 
soils,  it  is  sometimes  required  that  so 
less  than  half  of  the  turnips  shall  be 
eaten  by  sheep  on  the  ground  where  Ihey 
grow.  4.  If  the  soil  is  not  such  as  n> 
admit  of  being  ploughed  and  cropped 
every  year,  it  is  stipiuated  that  a  oolain 
part  or  proportion  shall  be  always  in 
grass,  and  that  land  laid  down  to  gram 
diall  be,  before  being  broken  up  again, 
two  or  more  years  in  pasture.  5.  Donng 
the  first  five  or  six  jrears  of  a  lease,  the 
conditions  are  sometimes  more  spedal, 
obliging  the  tenant  to  have  so  much  mofe 
in  fallow  or  turnips  every  year,  and  so 
much  more  in  grass,  and  also  to  leave 
the  farm  in  a  particular  shape,  so  as  to 
admit  of  the  incoming  tenant  porsning  a 
correct  rotation  of  cropping  from  his  very 
entry'  Or  C.  What  is  apprarved  of  bf 
some  agriculturists,  it  may  be  agreed  that 
the  lessee  shall  cultivate  the  lands  aeoord- 
ing  to  the  rules  of  husbandry,  bat  with 
the  addition  of  specific  regnlstioiis  ap- 
plicable to  the  four  or  five  last  yean  of 
the  lease.    7.  Adherence  to  the  course 

Prescribed  may  be  enforced  by  cos- 
itioning  for  payment  of  additional  reat 
in  the  event  of  contravention,  beades 
damages,  and  with  a  power  to  prevent 
farther  contravention,  for  which  purpoe 
power  to  make  a  summary  judicial  ap- 

?lication  is  occasionally  taken.  OrS. 
aberty  may  be  given. to  the  lessee  to 
deviate  from  the  prescribed  conrae  upon 
payment  of  an  additional  rent  specified, 
which  may  be  declared  to  be  pactional 
and  not  penal,  and  not  liable  to  jodicis] 
modification.  9.  In  some  distiicit 
though  seldom  in  the  most  improved, 
there  is  occasionally  a  stipulation  that  ^ 
lessee   shall   himself  reside   upon  aad 
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manage  the  faim.*' — i.  369-370.  (A  Trea- 
tise on  the  Law  ^Landlord  ana  Tenant, 
with  an  Appendix,  containing  Forms  of 
Leases,  by  Hobert  Hunter,  Esq.,  Advocate, 
2  vols.  8vo.,  1845.) 
TAIL,  ESTATE.  [Estate.] 
TAILZIE,  in  the  law  of  Scotland,  is 
the  technical  term  oorrespondinff  with 
the  English  word  Entail,  which  now 
generally  snpersedes  it  in  oolloqmal  use, 
even  in  Scotland.  The  early  history  of 
Entail  law  in  Scotland  in  some  respects 
resembles  that  of  England  but  in  later 
times  they  diverged  from  each  other. 
In  Scotland  there  was  no  early  effort, 
such  as  the  statute  of  Westminster  the 
Second  (13  Edw.  I.)  fkvonrin^  deeds 
appointing  a  fixed  series  of  heirs,  nor 
does  there  appear  to  have  been  on  the  part 
of  the  jndges  that  inclination  to  permit 
perpetuities  to  be  defeat^  by  fictions 
which  was  shown  in  England.  Devices, 
however,  of  a  very  nmuar  character  to 
those  of  the  English  statute  were  adopted 
to  defeat  attempts  by  holders  under  en- 
tail to  use  their  lands  as  if  they  were 
absolute  proprietors.     The  first  and  sim- 

Slest  restriction  laid  on  the  destined 
eirs  of  an  entail  was  in  the  fbrm  of 
a  mere  prohibition,  against  contracting 
debt  which  might  occasion  tiie  attach- 
ment of  the  estate  by  creditors,  sell- 
bg  the  property,  altering  tiie  order  of 
succession,  and  the  like.  A  provision  of 
this  character,  called  tiie  **  Prohibitive 
clause,"  was,  however,  quite  insufficient 
to  aooomplish  the  end ;  because  if  a  credi- 
tor had  really  attached  the  estate  for 
debt,  or  a  person  had  bonA  fide  purchased 
it,  it  was  no  ground  for  wresting  the  titie 
out  of  his  himds,  that  the  proprietor  was 
under  a  prohibition  against  permitting 
such  occurrences.  A  second  provision 
was  added,  called  an  Irritant  clause,  by 
which  any  right  acquired  contrary  to  the 
provisions  of  the  entail  was  declared  to 
be  null.  Still  this  did  not  effectually 
intimidate  the  holder  under  the  entail 
from  making  efibrts  to  break  it,  and  did 
not  give  the  next  in  succession  a  sufficient 
titie  to  interfere.  A  third  provision  was 
added  called  the  '*  Resolutive  clause,"  by 
which  the  right  of  the  person  who  contra- 
venes the  prohibition  "  resolves  "  or  be- 
oomes  forfeited.    It  was  provided  by  star 


tute  (1685,  c.  22)  that  all  entails  should 
be  effective  which  contain  Irritant  and 
Resolutive  clauses,  are  duly  recorded  by 
warrant  of  the  court  of  session  in  Registers 
of  Entails,  and  are  followed  by  recorded 
saisins  containing  the  Prohibitory,  Irri- 
tant, and  Resolutive  clauses.  No  attempts 
were  made  to  counteract  the  Entail  sys- 
tem by  fictions  of  law,  which  are  not  in 
accordance  with  the  genius  of  the  law 
of  Scotland,  and  it  b^ame  a  permanent 
feature  in  the  institutions  of  the  country. 
A  sort  of  judicial  war  has,  however,  been 
carried  on  against  Entails  individually, 
which  has  ^n  productive  of  a  vast 
amount  of  litigation  and  strife,  has  occu- 
pied much  ju£cial  time,  and  has  tended 
to  place  the  tities  of  property  in  a  pre- 
carious and  doubtful  position.  An  Entail 
is  excluded  from  the  fevourable  interpre- 
tation of  the  law.  The  interpretation  of 
its  clauses  is  to  be  what  is  termed  stricti^ 
simi  juris.  The  intention  of  the  framer 
is  never  to  be  contemplated:  every 
blunder  is  to  be  given  effect  to,  and 
nothing  is  to  be  explained  by  reference 
to  the  context,  if  its  own  meaning  as  a 
sentence  is  doubtAil.  Thus,  in  a  late 
case,  those  who  held  under  an  Entail 
were  prohibited  among  other  things  fW>m 
contracting  debt  to  the  effect  of  the  estate 
being  attached.  The  Irritant  clause  pro- 
ceeded to  say  **  if  the  heirs  shall  contra- 
vene the  premises,  by  breaking  the  Tail- 
zie, contracting  of  debts,"  &c.  (enumerate 
ing  other  contraventiousX  it  was  provided 
that  "then  and  in  any  of  these  cases,  the 
said  venditions,  alienations,  dispositions, 
infefrmeuts,  alterations,  infringements, 
bonds,  .tacks,  obligements,  made  to  the 
oontnur"  should  be  null.  It  was  found 
that  proceedings  by  creditors  to  attach 
the  estate  for  debt  were  good,  because 
they  were  not  by  name  enumerated  among 
the  things  that  should  be  null,  though 
they  were  prohibited,  and  mentioned 
among  the  things  which,  if  coming  to 
pass  should  cause  a  nullity.  {Dvffta^s 
Trustees  y,  Dunbar,  2Sth  January,  1842, 
A  D,  B,  M.  523.)  Some  statutory  en- 
largements have  been  made  on  the  powers 
of  persons  holding  under  entul  to  provide 
for  widows  and  younger  children:  but 
the  ^stem  is  still  productive  of  great  do- 
mestic inequality,  and  it  is  to  be  hoped 
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diat  in  no  long  time  it  will  be  swept 
away  as  an  impediment  to  the  improve- 
ment of  the  oonntry,  and  an  injustice  to 
the  mercantile  classes. 

TARIFF,  a  table  of  duties  payable  on 
goods  imported  into  or  exported  from  a 
country.  The  principle  of  a  tariff  de- 
pends upon  the  commercial  policy  of  the 
state  by  which  it  is  framed,  and  the  de- 
tails are  constantly  fluctuating  with  the 
change  of  interestB  and  the  wants  of  the 
community,  or  in  pursuance  of  com- 
mercial treaties  with  other  states.  The 
British  tariff  underwent  six  important 
alterations  from  1773  to  1842 ;  namely,  in 
1787,  in  1809,  1819,  1825,  1833,  and 
1842.  The  act  embodying  the  tariff  of 
1833  b  the  3  &  4  Wm.  iV.  c.  56.  Its 
character  has  been  described  in  the  Re- 
port of  a  Committee  of  the  House  of 
Commons  in  1840,  on  the  Import  Duties, 
as  presenting  *<  neither  congruity  nor 
«nity  of  purpose :  no  general  principles 
seem  to  have  been  applied.  The  tariff 
often  aims  at  incompatible  ends:  the 
duties  are  sometimes  meant  to  be  both 
productive  of  revenue  and  for  protective 
objects,  which  are  frequentiy  inconsistent 
with  each  oUier.  Hence  they  sometimes 
operate  to  the  complete  exclusion  of 
foreign  produce,  and  in  so  far  no  revenue 
can  of  course  be  received;  and  some- 
times, when  the  duty  is  inordinately  high, 
the  amount  of  revenue  becomes  in  con- 
sequence trifling.  An  attempt  is  made 
to  protect  a  great  variety  of  particular 
interests  at  the  expense  of  the  revenue  and 
of  the  commercial  intercourse  with  other 
countries."  The  sdiedules  to  the  act  3  & 
4  Wm.  IV.  c.  56,  contain  a  list  of  1150 
articles,  to  each  of  which  a  specific  duty 
is  afEixed.  The  unennmerated  articles 
are  admitted  at  an  a<i  valorem  duty  of 
a  and  of  20  per  cent.,  the  rate  having 
previously  been  20  and  50  per  cent  In 
1838-9,  seventeen  articles  produced  944 
per  cent  of  the  total  customs*  duties,  and 
the  remainder  only  5^  per  cent,  in- 
cluding twenty-nine,  which  produced 
d/ji  per  cent  The  following  table  of  the 
tariff  of  1833,  showing  the  duties  received 
in  1838-9,  is  an  analysis  of  one  prepared 
by  the  inspector-general  of  imports  for 
the  parliamentary  committee  to  which 
allusion  has  been  made  :-^ 


No.  of 
Articles.         £ 

1 .  Articles  producipg  on )  ^-  ojy vk 
an  average  less  than  24/./  ***           ^^ 

2.  Do.  less  than  2402.         132         31,629 

3.  Do.  less  than  7132.  45         32,056 

4.  Do.  less  tiian  2,2902.      107      244,933 

5.  Do.  less  than  22,1802.      63    1,397,324 

6.  Do.  less  than  183,8642.    10    1,838,630 

7.  Do.  less  tiian  2,063,885     9  18,575,071 

8.  Articles  on  which  no)  , .,      ''""T^ISa 
duty  has  been  received /^[2_^_^ 


862  22,122,095 
Under  the  head  CuROMS-DcriiSy 
mention  is  made  of  the  tariff  of  184J,  of 
the  repeal  of  the  duty  on  wool  in  1843^ 
and  of  the  duty  on  cotton  in  1845.  In  the 
same  year,  by  an  act  (8  Vict,  c  7)  **  to 
repeal  the  Duties  of  Cniioms  doe  upon  the 
Exportation  of  certain  Goods  from  the 
United  Kingdom,"  the  duties  on  the  ex- 
portation of  coals,  culm,  &c.  are  whoSy 
repealed. 

Caps.  84  to  94  of  the8&  9  Vict  are  all 
acts  relating  to  Customs,  Trade,  and  Na- 
vigation, and  they  all  came  into  operatkm 
on  the  4tii  of  August,  1845.  Cap.  84  is 
**  An  Act  to  repeal  the  several  Laws  re> 
lating  to  Customs,"  by  which  26  act§ 
were  repealed.  Cap.  85  is  ^  An  Act  fcr 
the  Management  of  Customs,"  and  regn* 
lates  the  wpointment  and  duties  of  A- 
cers,  the  taking  of  Und  for  warehoiisei, 
&c  Cap.  86  is  <«  An  Act  for  the  general 
Regulation  of  Customs,"  and  relates  to 
landing,  warehousing,  and  costonk^WDse 
entries.  Cap.  87  is  **  An  Act  for  the  Pre* 
vention  of  Smu^ling,"  and  specifies  the 
acts  which  constitute  smnggUng*  and  the 
penalties.  (This  Act  must  be  added 
to  those  mentioned  in  SMuaotiXG.) 
Cap.  88  is  **  An  Act  for  the  Encourage- 
ment  of  British  Shipping  and  Navi- 
gation," giving,  with  exceptions  whidi 
are  speciled,  certain  privileges  to  Bri- 
tish ships  over  foreign  ships.  Capk  89 
is  *'  An  Act  for  the  Registering  of  ftitish 
Vessels."  Cap.  90  is  "  An  Act  for  grant- 
ing Duties  of  Customs,"  and  imposes 
duties  upon  certain  articles.  (These 
duties  are  referred  to  in  the  preamble  of 
tiie  Tariff  Act  (9  &  10  Vict  c.  23)  here- 
after mentioned.)  Cap.  91  is  "  An  Act 
for  the  Warehousmg  of  Goods."    Cap« 
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22  is  **  An  Act  to  grant  certain  Bounties 
and  Allowances  of  Customs,"  which  is 
confined  however  to  refined  sugar.  Cap. 
93  is  **  An  Act  to  regulate  the  Trade  of 
British  Possessions  abroad."  Cap.  94  is 
**  An  Act  for  the  Regulation  of  the  Trade 
of  the  Isle  of  Man." 

On  the  26th  of  June,  1846,  the  royal 
assent  was  given  to  Sir  Robert  Peel's 
last  tariff,  which  carries  out  still  &rther 
the  principles  of  free  trade  by  a  total  repeal 
of  several  important  duties,  and  by  a  great 
reduction  of  numerous  others.  It  is  en- 
titled *'  An  Act  to  lUter  certain  Duties  of 
Customs"  (9  &  10  Vict  c  23.) 

On  the  same  day  (June  26, 1846)  the 
royal  assent  was  given  to  the  act  for  re- 
peiding  the  duties  on  the  importation  of 
foreign  com.  It  is  entitled  **  An  Act  to 
ameiM  the  laws  relating  to  the  Importa- 
tion of  Com"  (9  &  10  Vict  c.  22.)  By 
this  act  certain  reduced  "sliding'^cale" 
duties  are  substituted  for  those  of  1842, 
and  they  are  to  continue  till  Feb. 1, 1849, 
when  all  duties  on  the  importation  and 
entry  for  home  consumption  of  com, 
srain,  meal,  and  flour  in  the  United  Kinf- 
dom  and  in  the  Isle  of  Man  are  repealed, 
with  the  exception  of  Is.  per  quarter  on 
all  wheat,  barley,  bear  or  bigff,  oats,  rye, 
peas,  and  beans,  merely  for  tne  purpose 
of  regis^tion  of  the  quantities  imported. 
The  duties  on  all  whea^meal  and  flour, 
harley-meal,oat-meal,'rye-meal  and  flour, 
nea-meal,  and  bean-meal  are  to  be  4^. 
for  every  cwt 

The  slidiog-scale  duties  of  1842  (5  & 
6  Vict  c.  14)  are  given  under  Cobn- 
Laws,  p.  663.  The  duties  of  9  &  10 
Vict  c.  22  are  as  follows  :— 

«.  d. 

Wheat,  per  quarter,  under  48«.         10  0 

48«.  and  under  49s.     ••90 

.  49s.  and  under  50s.      •     •     8  0 

50s.  and  under  51s.     •     •     7  0 

51s.  and  under  52s.      ••60 

52s.  and  under  53s.      •     •     5  0 

53s.  and  ui>wards   ..•40 

Barl^,  bear,  or  bigg,  per  quarter, 

under  26s. 5  0 

26«.  and  under  27s.  ••46 
27s.  and  under  28«.  •  •  4  0 
28s.  and  under  29s.  •  •  3  6 
29s.  and  under  30s.  •  •  3  0 
SUs.  and  under  Sis.  .  •  26 
t  '        31s.  and  upwards    •••20 


Oats»  per  quarter,  under  18s. 
18s.  and  under  19s.  • 
19s.  and  under  20s.  • 
20s.  and  under  21s.  . 
21s.  and  u^der  22s.  • 
22s.  and  upwards 


4  0 
3  6 
30 
2  6 
2  0 
1  6 


On  rye,  peas,  and  beans  the  duty  is 
equal  in  amount  to  the  duty  pavable  on 
barW.  But  there  appears  to  be  some 
blunder  here,  for  the  duty  on  rye,  peas, 
and  beans  being  regulated  by  the  duty  on 
barley,  is  regulated  bv  the  price  of  bar- 
ley, and  not  by  the  price  of  rye,  peas,  and, 
beains.  The  consequence  of  this  is  that 
when  barley  is  under  26s.  the  quarter, 
and  is  paymg  5s.  duty,  rye,  peas,  and 
beans  will  pay  58.  duty,  whatever  their 
respective  prices  may  be ;  and  they  will 
only  pay  the  lowest  duty  of  2s.  per 
quarter  when  barley  is  31s.  and  up- 
wards the  quarter.  (See  'Economist' 
Newspaper,  June  4th  and  Uth,  1846.^ 
The  duties  payable  on  all  flour  and 
meal,  as  above  enumerated,  until  the 
1st  Febraary,  1849,  are  enumerated  in 
the  schedule  to  the  act.    The  average 

6 rice  both  weekly  and  aggregate  of  ail 
ritish  com  is  to  continue  to  ht  made  up 
according  to  5  &  6  Vict  c  14. 

Of  the  exemptions  from  duty  and  re- 
ductions of  duty  made  by  the  last  tariff 
act  (9  &  10  Vict  c.  23),  it  will  suffice  to 
mention  a  few  of  the  most  important 

No  duties  are  chargeable  on  the  fol* 
lowing  living  animals : — oxen  and  bulls, 
cows,  calves,  horses,  mares,  geldings, 
colts,  foals,  mules,  asses,  sheep^  lambs, 
swine  and  hogs,  sucking-pigs,  goati,  kids. 

No  duties  are  chargeable  on  bacon* 
beeC  f^esh  or  slightly  salted,  beef  salted, 
not  bong  comed  beef,  meat  fmh  or. 
salted,  not  otherwise  described,  pork 
fresh  or  salted  (not  hams),  potatoes,  all 
vegetables  not  otherwise  enumerated 
or  describoi,  hay,  hides,  and  some  other 
articles  slighUy  wrought,  and  a  few 
wholly  manufactured. 

Of  the  reduced  duties  the  following 
are  the  most  important : — ale  and  beer  of 
all  sorts,  1/.  the  barrel ;  arrow-root  2s.  6d. 
the  cwt,  and  if  from  a  British  possession 
6  J.  the  cwt. ;  pearled  barley.  Is.  the  cwt, 
and  if  from  a  British  possession  6d.  the 
cwt ;  buckwheat.  Is.  the  quarter ;  butter 
10s.  the  cwt,  and  if  from  a  British  pos- 
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session  2s,  Qd,  the  cwt;  tallow-eandles, 
5c^  the  cwt ;  cheese,  A«.  the  cwt.,  and 
if  from  a  British  possession  2s.  the 
cwt ;  cored  fish.  Is.  the  cwt ;  hams  of 
all  kinds,  7s.  the  cwt,  and  if  from  a 
British  possession  Is.  6d.  the  cwt ;  men's 
hats,  2s.  eadi;  men's  boots,  14s.  the 
dozen  pairs;  men's  shoes,  7s.  the  doaeen 
pairs;  women's  boots  and  shoes,  from 
4s.  Bd,  to  7s.  6d.  the  dosen  pairs,  ac- 
cording to  kinds,  as  described;  maize 
or  Indian  com,  Is.  the  quarter;  potato 
flour,  Is.  the  cwt;  rice.  Is.  the  cwt, 
^d  if  from  a  British  possession  6d,  the 
cwt ;  sago,  Is.  the  cwt ;  tallow,  Is.  6 J. 
the  cwt 

The  dnties  on  mannfkctnred  goods  of 
brass,  bronze,  china-ware,  copper,  iron 
and  steel,  lead,  pewter,  tin,  woollen,  and 
cotton,  are  102.  for  eyery  100/.  value.  On 
silk  manufhctores  the  duties  are  about 
one-third  higher,  or  Ss.,  6s.,  and  9s.  the 
lb.,  according  to  kinds,  as  described,  or 
152.  on  every  100/.  value. 

The  duty  on  foreign  spirits  of  proof 
strength  is  15s.  the  ^llon. 

The  du^  on  foreign  solid  timber,  from 
and  after  April  5, 1847,  is  1/.  the  load  of 
50  cubic  feet ;  from  and  after  April  5, 
1848,  the  duty  is  15s.  the  load.  On 
deals  or  boards,  the  duty,  from  and  after 
April  5,  1847,  is  1/.  6s.  the  load;  from 
and  after  April  5,  1848,  it  is  1/.  the  load. 
The  Tariff  of  1842  is  not  altered  with  re- 
spect to  timber  imported  from  a  British 
possession,  which  is  still  Is.  the  load  of  so- 
lid timber,  and  2s.  the  load  of  sawn  timber. 
The  duties  on  coffee  and  tea  are  not 
altered  by  the  tariff.  The  act  8  Vict. 
c  5,  which  fixed  the  sugar-duties  fbr  one 
year,  terminated  July  5,  1846,  and  has 
been  renewed  for  a  month;  the  subject 
of  those  duties  is  now  under  the  con- 
sideration of  parliament,  and  they  will 
probably  be  altered. 

TAX,  TAXATION.  A  tax  is  a  por- 
tion of  the  produce  of  a  country  or  its 
value,  applied  to  public  purposes  by  the 
government  Taxation  is  the  general 
charging  and  levying  of  particular  taxes 
upon  the  community. 

In  a  free  state  it  is  assumed  that  all 
taxation  is  necessary  fbr  the  public  good ; 
and  it  is  justified  by  necessity  alone. 
The  amount  of  expenditure  will,  in  a 
great  measure,  be  determined   by  the 


magnitude  of  a  state  and  by  the  namb^' 
and  importance  of  its  political  relations ; 
yet  the  prudence  with  which  its  affidrs 
are  administered  will  aflfect  the  demands 
of  tiie  government  upon  the  people 
nearly  as  much  as  its  necessities.  Tlie 
expenses  of  a  private  person  must  be  re- 
gulated by  his  income ;  but  in  a  state,  the 
expenditure  that  is  needed  is  the  measnre 
of  the  public  income  that  must  be  obtuned 
to  meet  it  A  civilized  commmiity  re- 
quires  not  only  protection  from  foitam 
enemies  and  intenud  security,  bat  it  neeos 
various  institutions  which  are  oondiidve 
to  its  wel&re.  It  is  the  business  of  a 
government  to  provide  fbr  these  olijeets 
in  the  best  manner  and  at  the  least  ex- 
pense consistent  with  their  effideney. 
Every  tax  should  be  viewed  as  the  pm^ 
chase-money  paid  for  equivalent  advan- 
tages given  m  return.  This  prineiple 
assumes  the  necessity  of  moderatioD  in 
levying  taxes,  and  will  scarcely  be  denied 
by  any  one  when  stated  in  that  fisim; 
yet  it  18  not  uncommon  to  hear  it  argued 
that  so  long  as  taxes  are  Mpent  in  tke  cant- 
try,  the  amount  is  not  of  consequence^  as 
the  money  is  returned  througn  varioas 
channels  to  the  people  frtnn  whom  it  was 
derNed.  The  principle  we  have  jnst  laid 
down  exposes  tiie  fidlacy  of  this  doctrine, 
by  reducing  it  to  a  simple  question  be- 
tween debtor  and  creditor.  For  example, 
by  paying  a  million  of  money  every  year, 
the  people  obtain  the  services  of  an  anny. 
This  we  will  suppose  to  be  an  equivalent 
and  we  will  ibither  assume  that  tibe  food 
and  clothing  of  the  force  are  purciiased» 
and  that  the  entire  pay  of  the  men  is 
spent,  within  the  country.  The  whole 
of  the  money  will  thus  be  returned :  but 
how  ?  Not  as  a  free  ^ft,  not  as  the  re- 
pa^ent  of  a  loan,  but  in  the  purdiase  of 
articles  equal  in  value  to  the  whole  sum. 
The  only  benefit  obtained  by  this  letuxn 
of  the  million  is  clearly  nothing  more 
than  the  ordinary  profits  of  trade;  fbr  the 
community  has  already  provided  the 
money,  and  then  out  of  its  own  ei^tal 
and  industry  it  produces  what  is  equal  to 
it  in  value,  and  this  it  sells  to  the  state, 
receiving  as  payment  the  very  sum  it  had 
itself  contributed  ss  a  tax. 

No  branch  of  le^lation  is  perhaps  so 
important  as  the  wise  application  of  just 
principles  in  the  matter  of  taxation.    Tlie 
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wealth,  happinefls,  and  even  the  morals 
of  the  people  are  dependent  upon  the 
financial  policy  of  their  goyemment 

Adam  Smith  lays  down  four  general 
maxims,  which  are  as  follow : — 

I.  **  The  subjects  of  every  state  ought 
to  contribute  towards  the  support  of  the 
government  as  nearly  as  possible  in  pro- 
portion to  their  respective  abilities ;  that 
IS,  in  proportion  to  the  revenue  which 
they  respectively  e^joy  under  the  protec- 
tion of  the  state." 

II.  "  The  tax  which  each  individual  is 
bound  to  pay  ought  to  be  certain,  and  not 
arbitrary.  The  time  of  payn^ent,  the 
manner  of  payment,  the  quantity  to  be 
paid,  ought  all  to  be  clear  and  plam  to  the 
contributor,  and  to  every  other  person." 

III.  *'  Every  tax  ought  to  be  levied  at 
the  time  or  in  the  manner  most  likely  to  be 
convenient  for  the  contributor  to  pay  it." 

IV.  **  Every  tax  ought  to  be  so  con- 
trived as  both  to  take  out  and  keep  out  of 
the  pockets  of  the  people  as  little  as  pos- 
sible over  and  above  what  it  brings  mto 
the  public  treasury  of  the  state." 

In  discussing  the  merits  of  particular 
taxes  we  shall  have  to  consider  with  some 
minuteness  the  application  of  Adam 
Smith's  first  maxim.  Its  justice  requires 
no  enforcement  or  illustration,  although 
the  object  is  most  difficult  of  attainment. 
The  second  maxim  is  of  great  importance, 
and  the  necessity  of  adhering  to  it  must  be 
universally  acknowledged.  Uncertainty 
f^ves  rise  to  frauds  and  extortion  on  the 
part  of  the  tax-gatherer,  and  to  ill-will 
and  suspicion  on  that  of  the  contributor, 
while  it  offers  a  most  injurious  impedi- 
ment to  all  the  operations  of  trade.  Not- 
withstanding the  many  evils  of  uncer- 
tainty, it  is  by  no  means  an  uncommon 
&ult  in  modem  systems  of  taxation. 

Under  the  constitutional  governments 
of  Europe,  the  people  do  not  indeed  suffer 
from  violent  exactions,  as  in  the  Turkish 
empire  and  in  Persia ;  but  industry,  and 
commerce  are  often  restrained  by  irregu- 
lar and  ill-defined  taxes.  Spain  affords 
many  examples  of  misgovemment,  and 
the  injurious  character  of  its  taxation  is 
shown  in  reference  to  this  as  well  as  other 
principles.  To  select  one  instance  of  un- 
certainty :  "  Every  landowner  is  liable  to 
have  his  property  taken  in  execution  for 


government  taxes,  if  he  is  not  prepared 
to  pay  a  half-year  or  more  in  advance, 
acooniing  to  the  difficulties  of  the  Ex- 
chequer ;  consequently  he  is  often  com- 
pelled to  make  ^reat  sacrifices  in  order 
to  meet  such  exigencies."  {Madrid  in 
1835,  vol.  U.  p.  107.) 

To  levy  a  tax  *'at  the  time  and  in  the 
manner  most  likely  to  be  convenient  for 
the  contributor  to  pay  it"  is  always  a 
wise  policy  on  the  part  of  the  state.  The 
time  or  manner  of  payment  may  often  be 
more  vexatious  than  the  amount  of  the 
tax  itself,  and  thus  have  the  evil  effect* 
of  high  taxation,  while  it  produces  no 
revenue  to  the  state.  Suppose,  for  ex-« 
ample,  that  a  merchant  imports  goods 
and  is  required  to  pay  a  duty  up<m  them 
immediately  and  before  he  has  found  a 
market  for  them:— he  must  either  ad- 
vance the  moneijr  himself  or  borrow  it 
from  others,  and  in  either  case  he  will  be 
obliged  to  charge  the  purchaser  of  the 
goods  with  the  interest ;  or  he  must  sell 
the  goods  at  once,  not  on  account  of  any 
commercial  occasion  for  the  sale,  but  in 
order  to  avoid  prepayment  of  the  tax.  If 
he  pays  the  tax  and  holds  the  goods,  the 
consumer  will  have  to  repay  not  only  the 
tax  but  the  interest;  and  if  he  parts  with 
them  at  a  loss  or  inconvenience,  trade  is 
injured,  and  the  general  wealth  and  con- 
sequent productiveness  of  taxation  pro- 
portionately diminished.  To  prevent 
these  evils  the  Bonding  or  Warehousing 
system  was  established  in  this  country, 
which  affords  the  most  liberal  con- 
venience to  the  merchant  and  a  general 
&cility  to  trade.  Certain  warehouses  aro 
appointed  under  the  charge  of  officers  of 
the  customs,  in  which  gtrads  mav  be  de* 
posited  without  being  chargeable  with 
duty  until  they  are  cleared  for  consump- 
tion, and  thus  the  tax  is  paid  when  the 
article  is  wanted,  and  when  it  is  least  in- 
convenient to  pay  it. 

Similar  accommodation  is  granted  on 
their  own  premises  to  the  manufacturers 
of  articles  liable  to  excise  duties.  At 
present  the  customs  bonding-warehouses 
are  confined  to  the  ports.  An  extension 
of  them  to  inland  towns  would  be  sound 
in  principle,  very  convenient  to  trade, 
and  unattended  by  any  serious  risk  to  the 
revenue  or  difficulty  of  management 


TAX,  TAXATION. 


[782] 


TAX,  TAXATION. 


The  evils  resulting  from  inoonTenient 
modes  of  assessing  and  collecting  taxes 
have  been  very  serionsly  felt  m  this 
•  country  under  the  operation  of  the  excise 
laws.  When  any  manufiBUSture  is  subject 
to  excise  duties,  the  officers  of  the  re- 
venue have  cognizance  of  every  part  of 
the  process,  inspect  and  control  tne  pre- 
mises and  machinery  of  the  manu£Mturer, 
and  often  even  prescribe  the  mode  of  con- 
ducting and  the  times  of  commencing  and 
completing  each  process;  while  the  ob- 
servance of  numberless  minute  regula- 
tions is  enforced  by  severe  penalties.  The 
manu&cturer  is  put  to  great  inconve- 
nience and  expense,  and  his  ingenuity 
and  resources  are  constantly  interfered 
wiUi  in  such  a  manner  as  to  impede  in- 
ventions and  improvements,  and  to  dimi- 
nish his  profits.  A  London  distiller 
stated  to  the  Commissioners  of  Excise 
Inquiry,  that  assuming  that  the  duties  on 
spirits  distilled  by  him  should  be  fully 
secured  to  the  revenue,  "  it  would  be  well 
worth  his  while  to  pay  3000/.  a-year  for 
the  privilege  of  exemption  from  excise 
interference."  {Digest  ofEeportaof  Com- 
misnoners  of  Excise  Inquiry,  p,  15.) 

Any  injury  done  to  trade  is  injurious 
to  the  state  by  diminishing  the  national 
wealth  and  the  employment  of  labour. 
It  has  the  same  effect  also  upon  the  re- 
venue as  excessive  taxation.  The  high 
price  of  the  article  limits  the  consump- 
tion and  consequently  the  revenue  arising 
from  it  The  injurious  effects  of  the 
excise  restrictions  **must  be  felt  in  an 
accumulated  degree  b^  the  public  who 
are  the  consumers,  a^inst  whom  the  tax 
operates  by  the  addition  made  to  the  price 
of  the  commodity,  not  only  by  its  direct 
amount,  but  by  the  necessity  of  compen- 
sating the  manufacturer  for  his  advance 
of  capital  in  defraying  it,  and  also  by  the 
increased  cost  of  production."  {Ibid., 
p.  1 5.)  In  the  case  of  a  heavy  tax,  which 
also  diminishes  consumption,  the  state,  at 
least,  derives  some  IxMiefit;  but  in  the 
case  of  onerous  restrictions  and  impedi- 
ments to  trade  caused  by  the  mode  of  col- 
lecting a  tax,  the  state  gains  nothing 
whatever,  and  the  manufacturer  and  the 
consumer  are  seriously  injured,  without 
an  equivalent  to  any  party.  If  the  con- 
sumer must  suffer,  it  should,  at  least,  be 


for  the  benefit  of  the  revenne,  far  then 
his  contributions  may  be  diminislied  in 
some  other  direction.  Great  attentioa 
has  been  paid,  of  late  yean,  to  the  im- 
provement of  tiie  excise  regulatioDs,  espe- 
cially by  the  Commissionen  of  Inqiiiiy, 
under  the  able  direction  of  Sir  Henry 
Pamell.  Various  reBtrictioos  hsve  been 
removed,  especially  those  affecting  the 
manufiictare  of  glass,  and  it  is  to  be 
hoped  that  the  excise  revenue  may  be 
found  capable  of  beinp  coUeeted  witiioBt 
inflicting  greater  injuries  upon  trade  tian 
other  branches  of  taxation. 

The  net  produce  of  a  tax  is  all  that 
the  state  is  interested  in,  and  therefive 
any  violation  of  tiie  fourth  maxim  of 
Adam  Smith  is  liable  to  the  same  olgee- 
tions  as  those  already  stated  in  reference 
to  the  third.  Such  violation  increases 
the  amount  of  the  tax  directly,  as  the 
former  was  shown  to  increase  it  indi- 
rectiy,  without  any  advantage  to  the 
Facility  of  collection  is  a  great 
mendation  to  any  tax ;  and,  <m  the  con- 
trary, a  disproportion  between  the  cost 
of  collecting  and  the  aroonnt  oltimatelj 
secured  is  a  good  ground  for  removing  a 
tax,  though  founded,  in  other  respects, 
upon  just  principles.  On  this  accoont 
alone,  as  well  as  for  the  general  eonve- 
nience  of  trade,  it  has  been  a  wise  policy 
to  reduce,  as  fiir  as  possible,  the  number 
of  articles  upon  which  customs  dnties  aiv 
levied.  The  cost  of  collecting  the  dnties 
upon  the  larger  and  more  productive 
articles  of  import  bears  only  a  snoall  pro- 
portion to  the  amount  of  the  tax*  while 
the  expense  of  collecting  the  duties  on 
the  smaller  and  less  prwluetive  articles 
bears  a  large  proportion  to  the  tax,  sod 
may  in  some  cases  exceed  it. 

In  England  there  is  little  variatioD 
from  year  to  year  on  the  gross  charges  of 
collection,  but  there  is  a  oondderable  dis- 
proportion in  the  cost  of  collecting  dif- 
ferent branches  of  the  revenue.  In  IS4I 
the  excise  cost  6/.  7s,  8d.  per  cent,  in  tbe 
collection ;  the  assessed  taxes  4/.  2s.  9tLi 
and  the  revenue  arising  from  stamps  only 
2/.  S».  4d. 

The  French  revenue  is  collected  at  a 
much  greater  cost  For  some  years  past 
the  average  revenue  of  that  country  hts 
been  1,020,000,000  francs,  or  40,000,000/,, 
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amd  the  expenses  of  managing  and  col- 
lecting that  sam  haye  amounted  to 
150,000»000  firancs,  or  6,000,000/.,  beinff 
no  leas  than  15  per  cent.  {CommercuU 
Tariffs,  Part  IV,,  France,  1842,  p.  11.) 
It  U  very  probable  that  many  items  may 
be  included  in  the  French  calculation  of 
the  expenses  of  collection  which  are  not 
stated  in  Uie  English  accounts;  but 
making  liberal  allowance  on  that  account, 
a  great  disproportion  remains  between 
the  cost  of  collecting  the  revenue  in  the 
two  countries.  It  may  perhaps  be  &irly 
estimated  that  the  revenue  of  France  costs 
twice  as  much  in  the  collection  as  that  of 
England.  The  expenses  of  collecting  a 
revenue  may  be  high  without  any  re- 
ference to  the  mode  of  taxation.  An  ex- 
cellent tax  may  be  collected  in  a  bad 
manner,  either  by  having  numerous  idle 
and  highly  paid  officers,  or  by  cumbrous 
regulations  and  checks,  which  may  cost 
the  government  much  and  protect  the 
revenue  very  little.  Of  these  two  causes 
of  expense  it  is  difficult  to  pronounce 
which  is  most  injurious  to  a  country. 
The  former  will  generally  be  found  to 
form  part  of  a  peneral  system  of  ill- 
related  expenditure;  the  latter  may 
arise  from  unwise  precautions  for  the 
securitv  of  the  revenue.  In  France  the 
prodiffious  number  of  official  persons  is 
notorious,  and  in  that  fact  we  must  seek 
for  the  main  cause  of  the  enormous  cost 
of  collecting  the  revenue. 

Difftrent  Kinds  of  Taxes, — In  selecting 
taxes  for  raising  the  revenue  of  a  state, 
the  principles  already  discussed  should  be 
adhered  to  as  far  as  possible;  but  these 
do  not  point  out  any  particular  mode  of 
taxation  as  preferable  to  others.  What- 
ever mode  or  raising  the  necessary  funds 
may  be  found  to  press  most  equally  upon 
different  members  of  the  commnni^,  to 
be  least  liable  to  objections  of  uucerti^nty, 
or  inconvenience  in  the  mode  or  times  of 
pa3rment,  or  to  be  attended  with  the  least 
expense,  is  fairly  open  to  the  choice  of 
a  statesman ;  unless  objections  of  some 
other  nature  can  be  proved  to  outweigh 
these  recommendations. 

The  two  great  divisions  under  which 
most  taxes  may  be  classed  are  direct  and 
indirect. 

Direct  Tcures.—All  taxes  ought  to  be 


paid  from  the  income  of  the  community. 
To  derive  revenue  from  capital  is  to  act 
the  part  of  a  spendthrift;  and  such  a 

Sractice,  as  in  private  life,  must  be  oon- 
emned.  If  the  taxes  of  any  country 
should  become  so  disproportioned  to  its 
income,  that  in  order  to  pay  them  conti- 
nual demands  must  be  made  upon  its 
capital,  its  resources  would  fidl,  employ- 
ment of  labour  would  decrease,  and  the 
revenue  must  necessarily  be  reduced  by 
the  general  impoverishment  of  the  tax- 
payers. Such  a  system  could  not  long 
continue  as  regards  all  capital,  but  it  may 
affect  particular  branches  of  capital,  or 
all  capital  in  certain  conditions.  In 
whatever  degree  it  is  permitted  to  operate 
it  is  injurious.  A  tax  upon  legacies  is  a 
direct  deduction  from  capital;  and  on 
that  account  objectionable,  although  it  is 
profitable  to  the  treasury  and  very  easily 
collected.  [Legact,  Probate.]  The 
same  observations  apply  to  the  probate 
duty,  and  to  duties  charged  upon  succes- 
sion to  the  personal  property  of  intestates. 

With  these  exceptions  it  has  been  the 
object  of  the  Britisn  legislature  to  derive 
all  taxes  fh)m  income,  either  by  direct 
assessment  or  by  means  of  the  voluntary 
expenditure  of  the  people  upon  taxed 
commodities. 

Direct  taxes  upon  the  land  have  been 
universally  resorted  to  by  all  nations.  In 
countries  without  commerce,  land  is  the 
ool^  source  from  which  a  revenue  can  be 
denved.  In  most  of  the  Eastern  monar- 
chies the  greater  part  of  the  revenue  has 
usually  been  raised  by  heavy  taxes  upon 
tiie  soil ;  and  in  Spain,  at  the  present  time, 
the  taxes  upon  the  soil  are  most  oppres- 
sive and  injurious. 

In  England,  under  the  Saxon  kings, 
there  was  a  land  tax.  When  the  inva- 
sions of  the  Danes  became  frequent,  it 
was  customary  to  purchase  their  forbear- 
ance by  large  sums  of  money ;  and,  as 
the  ordinary  revenues  of  the  crown  were 
not  sufficient,  a  tax  was  imposed  on  every 
hide  of  laud  in  the  kingdom.  This  tax 
seems  to  have  been  first  imposed  a.i>. 
991,  and  was  called  Danegeld,  or  Danish 
tax  or  tribute.  {Saxon  Chronicle,  by 
Ingram,  p.  168.)  It  was  originally  one 
shilling  for  each  hide  of  land,  but  after- 
wards rose  to  seven :  it  then  f^ll  to  four 
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shillings,  at  which  rate  it  remiuned  till  it 
wss  abolidied,  about  seven^  yean  after 
the  Norman  conquest  (Heni^,  Hisi. 
voL  iii.  p.  368.)  A  revenue  still  conti- 
nued to  be  deriyed,  under  different  names, 
from  assessments  upon  all  persons  holdinff 
lands,  which,  however,  became  merged 
in  the  general  subsidies  introduced  in  the 
reigns  of  Richard  II.  and  Henij  IV. 
During  the  troubles  in  the  reign  of 
Charles  L  snd  the  Commonwealth,  the 
practice  of  laying  weekly  and  monthly 
assessments  of  specific  sums  upon  the 
several  counties  was  resorted  to,  and  was 
found  so  profitable,  that  after  the  Resto- 
ration the  ancient  mode  of  granting  sub- 
sidies was  renewed  on  two  occasions 
only.  (Report  of  House  of  Commons  on 
Land  Tax  as  affecting  Catholics,  1828.) 
In  1692,  a  new  valuation  of  estates  was 
made,  and  certain  payments  were  appor- 
tioned to  each  county  and  hundred  or 
otiier  division.  For  upwards  of  a  cen- 
tury the  tax  was  payable  under  annual 
acts,  and  varied  in  amount,  from  one 
shilling  in  the  pound  to  four  shillings ; 
at  which  latter  sum  it  was  made  perpe- 
tual by  the  38  Geo.  III.  c.  60 ;  subject, 
however,  to  redemption  by  the  landowners 
upon  certain  conditions.  But  no  new 
valuation  of  the  land  has  been  made,  and 
the  proportion  chargeable  to  each  district 
has  continued  the  same  as  it  was  in  the 
time  of  Kiug  William  III.,  as  regulated 
by  the  act  of  1692.  That  assessment  is 
said  not  to  have  been  accurate  even  at 
that  time,  and  of  course  improved  culti- 
vation and  the  application  of  capital 
during  the  last  150  years  have  completely 
changed  the  relative  value  of  didBTerent 
portions  of  the  soil.  On  account  of  the 
generally  increased  productiveness  of 
land,  the  tax  bears  upon  the  whole  a  tri- 
fling proportion  to  the  rent,  yet  its  ine- 
quality is  very  great  For  instance,  in 
Bedfordshire,  it  amounts  to  28.  Id,  in  the 
pound ;  in  Surrey,  to  Is,  \d. ;  in  Durham, 
to  3^.;  in  Lancashire,  to  2d,;  and  in 
Scotland,  to  2|(i.  {Appejtdix  to  Third 
Report  on  Agricultural  Distress,  1836, 
p.  545.)  Adam  Smith  imagined  that  this 
tax  was  borne  entirely  by  the  landlords, 
but  this  opinion  has  been  proved  to  be 
erroneous  by  modem  political  economists, 
who  hold  that  the  tax  increases  the  price 


of  the  produce  of  the  land,  and  is  there- 
fore paid  by  the  consumers.  The  tax  is 
also  obviously  objectionable  on  the  grouid 
of  inequality. 

A  tax  upon  the  gross  rent  of  Und 
would  &11  upon  the  landlord,  and  would 
be  in  fiict  a  tax  upon  his  annual  income, 
and  as  such  woula  &11  with  undue  seve- 
rity upon  him,  unless  other  classes  of  the 
community  should  be  liable  to  a  propor- 
tionate d^uction  from  their  respective 
incomes  for  the  benefit  of  the  state.  This 
brings  us  to  consider  the  expediency  of  a 
general  tax  upon  all  incomes. 

In  whatever  form  the  tax  may  be  levied, 
the  contribution  should  be  paid  fitun  in- 
come, and  not  ftxmi  capital ;  and  accord- 
ingly the  simplest  and  most  equitable 
mode  of  taxation  would  appear  to  be  that 
which,  after  assessing  the  annual  income 
of  each  person  arising  from  all  sources, 
should  take  from  him,  directly,  a  ootain 
proportion  of  his  income  as  his  share  of 
the  general  contribution.  Sudi  a  tax, 
equitably  levied,  would  appear  to  agree 
in  theory  with  all  the  four  maxims  of 
Adam  Smith ;  but  practically,  every  tax 
upon  income  must  abound  in  inequalities, 
in  uncertainty,  and  in  great  perstmal 
hardships  and  inconvenience. 

In  order  to  make  such  a  tax  fisdl  equally 
upon  all,  in  the  first  place,  the  assess- 
ment must  be  equal.  But  this  is  im- 
possible, because  there  are  many  cases  m 
which  a  man  can  conceal  the  sources  of 
his  income.  Even  if  we  suppose  the 
actual  income  of  each  individual  to 
be  ascertained,  the  mere  income  of  per- 
sons is  a  most  &llacious  test  of  their  al^ 
lity  to  bear  taxation.  One  man  has  a 
fee-simple  estate  in  land,  or  money  in  the 
funds,  producing  an  income  of  lOOO/.  a- 
year,  which  land  or  money  is  his  absokiti* 
property,  and  may  come  to  his  childns 
after  hiis  death :  another,  by  a  laborioos 
and  uncertain  profession,  also  obtains  so 
annual  income  of  lOOO/.,  dependent  not 
only  upon  his  life,  but  upon  bis  health 
and  a  thousand  accidents.  The  annual 
incomes  of  these  two  men  are  the  same, 
but  their  circumstances  are  most  dis- 
similar. Yet  these  two  men,  with  means 
so  unequal,  would  be  assessed  alike,  and 
charged  with  equal  contributions.  The 
professional  man  may  spend  the  whole 
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of  bis  income^  and  yet  he  is  charged 
upon  it  just  as  if  it  were  the  annual  pro- 
duce of  realized  property.  If  be  saves 
any  part  of  his  income,  he  is  charged 
upon  that  part,  and  thus  his  capUcU  is 
taxed. 

The  case  of  annuitantB  also  may  be 
instanced  as  one,  amongst  numerous 
others,  of  peculiar  inequality.  One  per- 
son invests  bis  money  in  permanent 
securities,  and  retains  bis  capital,  but 
derives  a  small  income,  and  therefore 
contributes  a  proportionally  small  rate 
of  tax :  another  purchases  an  anniuty, 
and  parts  with  his  capital;  but  as  bis 
income  is  much  larger  than  that  of  the 
capitalist,  he  pays  a  higher  tax.  At  first 
sight  this  may  appear  a  just  arrangement; 
but  in  fact  not  only  the  income  of  the 
annuitant  is  taxed,  but  also  his  capital ; 
for  that  which  is  taxed  as  his  income  is 
derived  partly  from  the  interest  of  bis 
pnrchase-money,  and  partly  from  an 
annual  repayment  of  a  portion  of  bis 
principal. 

There  is  this  essential  difference  be- 
tween taxes  upon  income  and  taxes  upon 
expenditure :  the  former  are  compulsory, 
the  latter  are  voluntary,  and  paid  or 
avoided  at  the  option  of  each  individual. 
If  a  man  be  saving  money,  an  income- 
tax  seizes  upon  his  accruing  capital:  a 
tax  upon  expenditure  is  levied  upon  that 
portion  of  nis  income  only  which  he 
thinks  it  prudent  to  spend. 

To  smooth  in  some  degree  the  inequali- 
ties of  an  income-tax,  1st,  the  annual 
premiums  on  policies  of  insurance  should 
not  be  reckoned  as  income  in  the  assess- 
ment, being  clearly  capital,  and  the  pay- 
ments being  no  longer  optional,  as  the 
insurance  could  not  be  discontinued  with- 
out loss;  this  provision  was  made  bjr  Mr. 
Pitt  in  1798:  2udly,  incomes  arising 
from  realized  property  should  be  taxed  at 
a  higher  rate  than  the  profits  of  trades 
and  professions :  3rdly,  annuitants  should 
be  rated  on  such  terms  as  to  avoid  the 
assessment  of  any  portion  of  their  capital 
as  part  of  their  income :  4thly,  all  per- 
sons should  be  liable  to  the  tax,  whatever 
mav  be  the  amount  of  their  incomes. 

In  addition  to  the  unequal  pressure  of 
an  income-tax,  which  cannot  be  alto- 
gether corrected  by  any  expedients,  there 
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is  much  uncertainty  in  the  assessment  of 
certain  classes  of  persons.  The  vidssi- 
tttdes  of  trade,  bad  debts,  or  deferred  pay- 
ments, render  the  incomes  of  commercial 
and  profesnonal  men  very  uncertain; 
and  nominal  income  therefore,  wbidi 
afterwards  cannot  be  realized,  may  be 
charged  with  the  tax. 

But  the  last  and  strongest  of  the  objec- 
tions to  an  income-tax  is  the  inquisitorial 
nature  of  the  investigation  into  the  tSSakn 
of  all  men,  which  is  necessarv  to  secure  a 
statement  of  their  incomes.  This  objection, 
indeed,  is  treated  lightiy  by  some ;  but  by 
the  mass  of  the  contributors  it  is  con- 
sidered the  most  inconvenient  and  unsea- 
scmable  quality  of  an  income-tax.  Even 
if  the  exposure  of  a  man*s  afihirs  could 
do  him  no  possible  injury,  yet  as  an 
offimce  to  his  feeling  or  even  caprice,  it 
is  a  hardship  which  is  not  involved  in  the 
payment  of  other  taxes.  But  apart  fltMn 
matters  of  feeling,  iniury  of  a  real  chap 
racter  is  also  inmcted  upon  individuals 
by  an  exposure  of  their  means  and  sources 
01  income.  Mercantile  men,  from  tiie 
dread  of  competition,  take  pains  to  con- 
ceal ftom  others,  especially  if  in  the  same 
business,  the  application  of  their  capital, 
the  rate  of  profit  realized,  their  connec- 
tions, and  their  credit,  all  of  whicb  must 
be  disclosed,  perhaps  to  their  serious  in- 
jury, when  there  is  an  investigation  of 
their  profits. 

For  these  reasons,  the  mode  of  coUect- 
mg  the  income-tax  certainly  cannot  be 
approved  of  as  being  **  most  likely  to  be 
convenient  to  the  contributor."  Its  gene- 
ral unpopularity  when  in  operation  is  the 
best  proof  of  its  hardship  and  inconve- 
nience. Upon  the  wholc^  a  tax  upon  in- 
come is  so  difficult  to  adjust  equitably  to 
the  means  of  individuals,  and  the  mode  of 
collection  is  necessarily  liable  to  such 
strong  objection,  that,  if  resorted  to  at  all, 
it  should  be  reserved  for  extraordinary 
occasions  of  state  necessity  or  danger, 
when  ordinary  sources  of  revenue  cannot 
safely  be  relied  on. 

The  English  assessed  taxes  have  as  few 
objections  in  principle  as  most  modes  of 
direct  taxation.  With  an  equitable  as- 
sessment and  special  exemptions  in  cer- 
tain cases,  they  are  capable  of  being  made 
to  bear  a  tolerably  just  proportion  to  the 
d£ 
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incomes  of  the  indiyidiuls  paying  them. 
They  share,  however,  in  the  general 
unpopularity  of  all  direct  taxes,  and  it 
cannot  be  denied  that  they  often  press 
unequally  upon  particular  persons.  The 
number  of  windows  in  a  house  is  a  very 
imperfect  criterion  of  its  annual  value, 
and  the  house-tax  which  has  been  re- 
moved was  far  preferable  to  the  window- 
duty,  which  is  still  retained.  The  in- 
equalities in  the  assessments  were  un- 
deniable ;  but  these  might  have  been  cor- 
rected. Under  ordinary  circumstances,  a 
tax  upon  houses  will  &11  upon  the  occu- 
pier, who  is  intended  to  pay  it;  but  if  a 
very  heavy  tax  were  imposed,  it  would 
discourage  the  occupation  of  houses,  lessen 
the  demand  for  them,  and  thereby  dimi- 
nish the  rent  of  the  landlord,  or,  in  other 
words,  transfer  the  actual  payment  to 
him.  (Adam  Smith,  book  5,  chap.  iL; 
J^cardo's  Political  Ecommv^  chap,  xiv.) 
Such  a  tax  would  be  attended  with  very 
bad  consequences :  it  would  compel  many 
persons  to  live  in  inferior  houses  or  in 
lodgings,  and  thus  diminish  their  com- 
forts and  deteriorate  their  habits  of  life ; 
and  by  reducing  the  demand  for  houses 
it  would  limit  the  employment  of  capital 
and  labour  in  bmlding.  The  direct  taxes 
upon  horses,  carriages,  hair-powder,  ar- 
morial bearings,  &c.,  being  paid  volun- 
tarily by  the  rich  to  gratify  their  own 
taste  for  luxury  or  display,  are  not  likely 
to  meet  with  many  objectors.  The  use 
of  such  articles  generally  indicates  the 
scale  of  income  enjoyed  by  the  contribu- 
tor, and  the  tax  is  too  light  to  discourage 
expenditure  or  to  make  any  sensible  de- 
duction from  his  means. 

.For  arguments  and  illustrations  con- 
cerning the  incidence  of  tithes,  of  taxes 
upon  profits,  upon  wages,  and  other  de- 
scriptions of  direct  imposts,  we  refer  to 
the  works  of  Adam  Smith,  Ricardo, 
M*Culloch,  and  other  writers  upon  poli- 
tical economy. 

Indirect  Taxes. — In  preferring  one  tax 
to  another,  a  statesman  may  be  influenced 
by  political  considerations,  as  well  as  by 
strict  views  of  financial  expediency,  and 
nothing  is  more  likely  to  determine  his 
choice  than  the  probability  of  a  cheerful 
acquiescence  on  the  part  of  the  people. 
All  taxes  are  disliked,  and   the  more 


directly  and  distinctly  they  are  reqained 
to  be  paid,  the  more  luttefnl  they  beoome. 
On  this,  as  well  as  on  other  grounds, "  in- 
direct taxes,"  or  taxes  upon  the  oooramp- 
tion  of  various  articles  of  merchaiidise, 
have  been  in  fevour  with  most  govern- 
meats.  "  Taxes  upon  merchandise,'' saya 
Montesquieu,  **  are  felt  the  least  by  the 
people,  because  no  formal  demand  is  made 
upon  iheau  They  can  be  so  wisdy  con- 
trived, that  the  people  shall  scarcely  know 
that  they  pay  them.  For  this  end  it  is 
of  great  conseouence  that  the  seller  shall 
pay  the  tax.  He  knows  well  that  he  does 
not  pay  it  for  himself;  and  the  buyer, 
who  pays  it  in  the  end,  confounds  it  with 
the  price."  (Eeprit  de»  Lois^  livre  xiii., 
chi^.  viL)  This  effect  of  indirect  taxes 
is  apt  to  be  undervalued  by  writen  on 
political  economy;  but  it  is  nndoubiedly 
a  great  merit  in  any  mtem  of  inTation 
(which  is  but  a  part  of  general  govern- 
ment) that  it  should  be  popular  imd  not 
give  rise  to  discontent  A  tax  that  is 
positively  injurious  to  the  very  parties 
who  pay  it  without  thought,  is  certainly 
not  to  be  defended  merely  on  the  ground 
that  no  complaints  are  made  of  it ;  but  it 
may  be  safely  admitted  as  a  psineiple, 
that  of  two  taxes  equally  good  in  oOier 
respects,  that  is  the  best  which  is  anost 
acceptable  to  the  people.  The  very  Uti- 
lity, however,  wiu  which  indirect  taxes 
may  be  levied,  makes  it  necessaiy  to  ood- 
sider  the  incidents  and  efiects  of  them 
with  peculiar  caution.  The  statesman 
has  no  warning,  as  in  the  cases  of  direct 
taxes,  that  evils  are  caused  by  an  impost 
which  is  productive  and  which  every  one 
seems  willing  to  pav.  When  any  branch 
of  industry  is  visibly  declining,  and  itt 
fiulure  can  be  traced  to  no  other  came 
than  the  discouraging  pressure  of  a  tax, 
the  necessity  of  relief  is  felt  at  onee ;  but 
if  trade  and  manufiictures  are  flouridiifig, 
and  the  country  advancing  in  pronwrity, 
it  is  difficult  to  detect  the  latent  iunuenee 
of  taxes  in  restraining  that  progress, 
which  but  for  them  would  have  been 
greater ;  and  still  more  difficult  to  ima- 
gine the  new  sources  of  wealth  which 
micht  have  been  hud  open  if  such  taxes 
had  not  existed,  or  had  been  less  heavy, 
or  had  been  collected  at  different  times 
or  in  different  ways.  , 
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The  govenuaent  is  directly  interetted 
in  the  increase  of  lUttioDBl  wealth,  and 
taxes  apon  commodities  should  be  allowed 
to  interfere  with  it  as  little  as  possible. 
On  this  acooont  duties  npon  raw  materials 
are  objectionable.  They  increase  the 
price  of  such  materials,  and  thus  limit  the 
power  of  the  mann&ctnrer  to  parehase 
them,  and  to  em|>loy  labour  in  increasing 
their  value,  and  in  adding  to  the  produc- 
tion and  cajntal  of  the  country.  They 
discourage  forei^  commerce  and  the  em- 
ployment of  shipping;  for  as  the  power 
of  buying  is  restrains,  so  also  is  that  of 
sellinff,  and  the  interchange  of  mei^ 
cfaandiae  between  different  countries  is 
checked.  Moreover,  by  increasiDg  the 
price  of  the  exported  manufiictnres,  they 
limit  the  demand  for  them  abroad  and 
subject  them  to  dangerous  competition. 

Similar  objections  may  be  ursed 
against  taxes  up(m  domestic  manurac- 
tues,  since  by  increasing  the  price  they 
diminish  consumption,  and  consequently 
disoouraffe  the  manufectores,  which  if 
left  to  themselves  would  have  given  em- 
ployment to  more  cajutal  and  labour,  and 
would  have  added  greatly  to  the  amount 
of  national  wealth  and  prosperity.  The 
object  of  a  government  should  always  be 
to  collect  its  revenue  from  the  results  of 
successful  employment  of  capital  and  in- 
dustry, and  not  to  press  upon  any  inter- 
mediate sta^  of  production. 

The  British  legislature  has  of  late  years 
very  wisely  repealed  or  reduced  various 
duties  upon  raw  materials  and  upon  ma- 
nu&ctnres.  Of  the  former  we  may  in- 
stance the  customs'  duties  on  barilla ;  on 
raw,  waste,  or  thrown  silk;  on  cotton- 
wool and  sheep's  wool,  unwrought-iron, 
hemp,  and  flax;  and,  above  ^,  upon 
timber;  which  have  been  from  time  to 
time  very  much  reduced  or  renealed.  Of 
the  latter,  the  taxes  on  printed  goods,  on 
candles,  and  on  tiles,  have  been  altoge- 
ther removed ;  and  tiiose  on  malt  and  on 
soap,  have  been  partially  remitted.  As 
to  some  of  the  most  important  recent  al- 
terations see  Tariff.  There  are  still 
many  similar  taxes  which  need  revision. 

One  of  the  chief  recommendations  of 
indirect  taxes  is,  that,  when  placed  upon 
the  proper  description  of  articles,  the  pay- 
ment of  them  by  the  consumer  is  optional. 


If  chaived  upon  what  may  be  stricdy 
called  the  necessaries  of  life,  their  pay- 
ment becomes  compulsory,  and  &lls  with 
unequal  weight  upon  labour.  Compe- 
tition generally  reduces  a  large  proportion 
of  the  working  classes  to  a  state  which 
aUows  them  littie  if  anything  beyond 
necessaries;  oonsequentiy  a  duty  upon 
these,  as  it  will  have  no  effect  in  dimi- 
nishing the  competition  of  labour  and  in 
raising  wages,  must  reduce  the  comforts 
and  stint  the  subsistence  of  labouring 
men. 

That  dass  of  articles  commonly  called 
luxuries,  of  which  the  consumption  is  op- 
tional, is  a  fkir  subject  of  taxation.  In 
principle  there  is  no  objection  to  such 
taxes :  they  do  not  interfere  with  industry 
or  production,  but  are  paid  out  of  the  in- 
comes of  the  contributors,  and  paid  will- 
ingly, and  for  the  most  part  without  un- 
due pressure  upon  tiieir  means.  But  in 
laying  on  taxes  upon  particular  articles 
of  this  description  care  must  be  taken  to 
proportion  the  charse  to  the  value  of  the 
article.  Excessive  duties  fiiil  in  the  very 
object  they  have  in  view,  by  rendering 
the  revenue  less  productive  than  moderate 
duties ;  while  the  causes  of  their  fhilure 
are  injurious  to  the  wealth  of  the  country 
by  discouraging  consumption,  and  to  ,its 
morals  by  offering  an  inducement  to 
smu^g^ne.    [Smugolino.] 

Hieh  mities  npon  forei^  articles  im- 
ported into  a  country  are  liable  to  all  the 
objections  which  apply  to  immoderate 
taxes  upon  articles  of  consumption,  and 
thejr  are  chargeable  with  another—they 
diminish  importation,  and  thereby  restrict 
commercial  intercourse  and  the  demand 
for  and  exportation  of  domestic  produce 
and  manu&ctures. 

The  success  of  moderate  duties  upon 
articles  of  consumption,  in  encouraging 
the  use  of  them,  placing  them  within  the 
reach  of  a  larger  number  of  persons,  and 
at  the  same  time  augmenting  the  revenue, 
was  never  better  shown  than  in  the  ar- 
ticle of  coffee.  In  1824  the  duty  on  British 
plantation  coffee  was  Is.,  upon  East  India 
Is,  6d,,  and  upon  foreign  coffee  2s,  6d. 
per  lb.  In  1825  those  duties  were  re- 
duced one-balf^  and  the  consequence  was 
considerably  more  than  a  threefold  in- 
crease in  the  consumption,  while  the 
3e2 
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revenne  in  1841  had  been  more  than 
doubled. 

In  1835  coffee,  the  produce  of  British 
possessioDB  in  India,  was  admitted  at  the 
same  duty  as  plantation  coffee,  viz.  6tL 
per  lb.,  and  the  effect  of  the  reduction, 
m  encouraging  the  growth  of  the  plant 
in  India  and  the  consumption  of  the 
berry  in  this  country,  has  already  l)een 
very  great,  and  perhaps  the  coffee-trade 
of  the  East  may  as  yet  be  considered  in 
its  infimcy.  In  1834,  the  year  before 
the  reduction,  8,875,961  lbs.  were  im- 
ported from  the  East  India  Company's 
territories  and  Ceylon;  and  in  1840, 
16,885,698  lbs.,  or  nearly  double.  In 
1842  the  duty  on  foreign  coffee  was  re- 
duced to  8<f .  a  lb.,  and  on  coffee  the  pro- 
duce of  British  possessions,  to  4<f. ;  and 
notwithstanding  so  extensive  a  reduction 
the  revenue  has  not  very  materially  suf- 
fered. 

Thus  reductions  of  existing  duties  are 
proved  by  these  examples  to  increase  the 
revenue;  but  whether  the  effect  of  them 
be  immediate  or  deferred  must  depend 
upon  a  variety  of  circumstances.  If  the 
reduction  puts  an  end  to  extensive  smug- 
gling, tiie  revenue  will  derive  immediate 
benefit,  as  both  the  demand  and  the  sup- 
ply of  the  article  already  exist ;  and  the 
reduced  tax,  without  affecting  produc- 
tion or  consumption,  acts  as  a  police  re- 
gulation, and  at  once  protects  the  revenue 
from  fraud.  But  where  there  is  little  or 
no  smuggling,  and  the  revenue  can  only 
be  increased  by  means  of  additional  con- 
sumption, the  effect  of  reduced  duties 
may  be  deferred  and  even  remote.  The 
article  may  have  to  be  produced ;  capital, 
skill,  labour,  and  time  may  be  rec^uired 
to  provide  it  in  sufficient  quantities  to 
meet  the  growing  demands  of  the  con- 
sumer ;  and  even  should  the  supply  be- 
oome  abundant,  the  habits  and  tastes 
of  a  people  cannot  be  changed  on  a 
sudden.  The  high  price  of  an  article 
mav  have  placed  it  out  of  their  reach, 
and  in  the  meanwhile  they  may  have 
become  attached  to  a  &vourite  substi- 
tute, or  may  be  slow  to  spend  their 
money  upon  a  commodity  which  they 
have  learned  to  do  without.  These  and 
other  causes  may  defer  for  a  consider- 
able time   such   an   increase  of  con^ 


sumption  as  would  make  up  te  the 
reduced  rate  of  tax,  espedally  when  tbe 
reduction  has  been  so  great  as  to  require 
an  extraordinary  addition  to  the  prenooa 
amount  of  consumption,  before  toe  sacri- 
fice made  in  the  revenue  can  be  redeemed. 
But  where  the  article  on  which  it  is  pro- 
posed to  reduce  a  tax  is  already  in  uni- 
versal request,  and  the  supply  immediate 
and  abundant,  and  where  the  tax  is  so 
heavy  as  to  restrain  oonsamption,  no 
present  loss  need  be  apprehended  from 
a  remission  of  part  of  the  tax,  and  a  very 
speedv  increase  of  revenue  may  be  ex- 
pected. Sugar  is  an  article  of  this  de- 
scription. It  has  become  a  necessary  of 
life  as  well  as  a  fovonrite  luxury.  There 
are  scarcely  any  limits  to  the  supply  that 
could  be  raised,  and  the  peaent  duties 
add  materially  to  the  pnoe  and  check 
consumption.  As  a  proof  of  the  sudden- 
ness with  which  the  consumption  of 
foreign  sugar  might  be  expected  to  in- 
crease if  the  excessive  duty  were  re- 
duced, we  may  refer  to  the  effects  of 
equalising  the  duties  on  East  and  West 
India  sugars  in  1836.  In  that  year  the 
duty  on  East  India  sugar  was  reduced 
from  32s.  tiie  cwt  to  24s.  In  1835  the 
quantity  imported  had  been  147,976 
cwts. ;  and  in  1837,  one  year  only  after 
the  change,  the  import  had  increued  to 
302,945  cwts. ;  in  1838,  to  474,100  cwts. ; 
and  in  1839,  to  587,142  cwts.  As  tbe 
tax  was  diminished  only  by  one-fourth, 
and  the  consumption  was  immediaiely 
more  than  doubled,  the  revenue  at  ooee 
gained  connderably  by  the  reduction  of 
duty. 

A  recent  financial  experiment  will 
serve  to  show  how  litde  an  increased 
revenue  can  be  depended  upon  as  the 
result  of  an  augmentation  of  taxes  vfoa 
articles  of  consumption.  In  1640  an  ad- 
dition of  5  per  cent,  was  made  to  all  the 
duties  of  customs  and  excise,  and  a  pro- 
portionate increase  of  revenue  was  an- 
ticipated, but  not  realised.  The  net  pro- 
duce of  the  customs  and  excise  in  the 
year  ending  January  5th,  1840,  amounted 
to  37,911,506/.  The  estimated  produce 
for  the  year  ending  January  5th,  1842, 
was  39,807,081/.,  1,89.5,575/.  being  ex- 
pected from  the  additional  5  per  cent. 
The  actual  increase,  howler,  was  only 
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206,715/.,  or  little  more  than  one-half 
per  cent,  intteul  of  the  5per  cent 
which  had  been  expected.  This  resolt 
was  undoubtedly  in  part  caused  by  a 
general  stagnation  of  trader  and  by  the 
consequent  distress  which  prevailed  in 
that  Tear,  but  we  notice  it  because  the 
principle  of  an  indiscriminate  augmen- 
tation of  existing  taxes,  without  refers 
ence  to  their  present  amount,  character, 
and  circumstances,  is  Tery  unwise.  We 
have  said  that  experience  alone  can  show 
the  precise  rate  of  a  particular  tax  which 
will  not  afieet  consumption  and  will  at 
the  same  time  discourage  smuggling. 
It  must  be  presumed  that  existing  rates 
have  been  ued  in  order  to  secure  these 
results,  and  that  ihey  are  justified  by  ex- 
perience. To  add  to  them  therefore,  not 
because  they  are  insuffident  for  their  im- 
mediate object,  but  because  a  general  ad- 
dition to  the  revenue  is  needed,  is  to 
neglect  experience  and  to  disturb  the 
proper  relations  between  the  amount  of 
tax  and  the  value  of  particular  articles. 
During  the  last  century  it  was  a  common 
financial  course  to  add  a  general  per 
centage  of  increase  upon  all  uie  customs' 
duties  whenever  the  revenue  was  found 
to  be  insufficient  for  immediate  purposes. 
To  this  unwise  policy  must  be  attriouted 
many  of  the  stran£»  anomalies  which 
have  existed  in  the  British  tariff.  Any 
recurrence  to  so  dumsv  a  mode  of  taxa- 
tion should  be  avoided.  The  tax  upon 
each  article  ought  to  be  adjusted  by  it- 
self upon  sound  principles,  and  then 
should  not  be  changed  merely  to  save 
the  trouble  or  to  avmd  the  unpopula* 
rity  of  selecting  particular  articles  for 
increased  taxation  or  of  inventing  new 
burthens. 

Protective,  DtMeriminatinpt  and  Pro- 
hihUonf  Dutiet. — ^The  lep;itimate  object 
of  taxation  is  that  of  obtamiug  a  revenue 
in  the  least  injurious  manner  for  the  be- 
nefit of  the  community ;  but  this  object 
has  oonstantiy  been  overlooked  for  tiie 
sake  of  ends  not  fairly  to  be  accom- 
plished by  taxation.  Legislature  should 
endeavour  to  encourage  apiculture,  trade, 
and  manufbctures ;  and  it  would  be  cul- 
pable to  neglect  any  proper  means  of  en- 
couragement, whidi  are  not  only  bene- 
ficial to  particular  interests,  but  add  to 


the  general  prosperity.  Unfortunately* 
however,  the  zeal  of  most  legislatures 
upon  this  point  has  been  misdirected. 
They  have  seized  upon  taxation  as  the 
instrument  of  protection  and  enoonrace- 
ment;  and,  usmg  it  ak  such,  have  m- 
jured  the  great  mass  of  their  own  ooun- 
tryii^en,  and  ultimately  have  fiiiled  in 
promoting  the  very  interests  ihey  had  in- 
tended to  serve.  When  the  system  of 
protection  has  existed,  severe  injuries  and 
even  injustice  are  inflicted  whenever  an 
attempt  is  made  to  undo  the  mischief 
which  has  been  done.  Reason  and  ex- 
perience unite  in  teaching  the  impolicy 
of  protective  taxes;  and,  in  our  own 
country,  it  is  now  acknowledged  by  the 
acts  df  the  present  year  (1846)  which 
regulate  the  trade  in  grain,  meal,  and 
flour,  and  other  articles.    (^Tariff.] 

The  object  of  a  protective  duty  is  to 
raise  artificially  the  price  of  the  produce 
dT  manufoctures  of  one  country  as  com- 
pared with  the  produce  or  manufiustures 
of  another.  A  heavy  tax  easily  effects 
this  object,  and  thus  prevents  compe- 
tition on  the  part  of  that  country  whose 
commodities  are  taxed,  and  establishes  a 
monoiK>ly  in  the  supply  of  those  commo- 
dities in  fovonr  of  tne  parties  for  whose 
benefit  the  tax  was  improved.  The  re- 
venue, the  avowed  object  of  a  tax,  so  for 
from  bong  improved,  is  here  actually 
sacrificed  by  tte  exclusion  of  merchan- 
dise, which  at  moderate  duties  would  fill 
the  coffers  of  the  state.  The  state  clearly 
is  a  loser;  the  foreigner,  whose  goods 
are  denied  a  market,  is  a  loser.  Who 
then  gains  by  these  losses?  Not  the  con- 
sumer; for  the  more  abundant  the  sup- 
ply, the  better  and  cheaper  will  he  find 
the  market;  but  the  seller,  who  is  en- 
abled to  obtun  a  high  price  for  his  wares 
because  he  has  a  monopoly  in  the  sale  of 
them,  is  the  only  party  who  gains.  The 
community  at  large  snflfer  doubly :  first, 
by  having  to  buy  dear  instead  oif  cheap 
goods,  or  by  being  denied  the  use  of 
them  altogether ;  and,  secondly,  by  beins 
obliged  to  pay  other  taxes  which  would 
not  nave  been  required  if  the  very  ar- 
ticles which  would  have  made  their  pur- 
chases cheaper  had  been  charged  with  a 
moderate  impost  Even  the  sellers,  for 
whom  all  these  sacrifices  are  made,  do 
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not  derive  the  benefit  which  might  be 
expected.  In  the  goods  which  they  sell 
tfaemflelveR,  indeed,  they  are  gainers ;  but 
in  parchaaing  of  odier  monopolists  they 
lose  by  an  artificially  high  price,  like 
the  rest  of  the  community.  It  oopstantly 
happens  too,  that  although  the  prices  at 
which  they  sell  are  high,  their  profits 
are  reduced,  by  the  competition  of  others 
selling  the  same  articles,  to  the  general 
level  of  profits  throughout  the  country. 
When  this  is  the  case,  all  parties,  with- 
out exception,  are  losers— the  state,  the 
community,  and  the  monopolists.  The 
general  injury  done  to  trade  by  the  pro- 
tective system  is  too  extensive  a  question 
to  enter  upon,  but  it  is  well  illustrated  in 
the  'Report  of  the  Committee  of  the 
House  of  Commons  upon  Import  Duties* 
in  1840 ;  and  the  best  refhtation  of  the 
fallacies  on  which  it  is  rested  is  in  the 
debates  in  Parliament  within  the  hist 
few  years,  and  especially  during  the  pre- 
sent year,  1846,  which  has  been  rendered 
memorable  by  the  acts  above  referred 
to. 

Protection  may  be  accomplished  b^  ac- 
tual prohibition  of  the  import  of  particu- 
lar articles,  by  exorbitant  duties  which 
amount  to  prohibition,  or  by  such  duties 
only  as  give  the  home  producer  an  ad- 
vantage. Duties  may  also  discriminate 
between  the  produce  of  different  coun- 
tries, and  give  the  preference  to  some,  to 
the  injury  and  exclusion  of  others.  In 
this  country  all  these  modes  of  protec- 
tion have  been  resorted  to :  but  their  im- 
e»licy  has  been  recognised  by  tiie  legis- 
ture,  which,  within  the  last  few  years, 
has  advanced  rapidly  in  the  adoption 
of  a  more  sound  system  of  taxation. 
[Tabifp.] 

Duties  are  called  discriminating  or 
differential  when  they  are  not  levied 
equally  upon  the  produce  or  manu- 
motures  of  different  countries.  The 
object  of  them  is  to  give  an  advantage 
to  the  country  on  whose  commodities  ue 
tax  is  lightest,  as  compared  with  others. 
To  obtain  such  a  preference  has  been 
the  object  of  various  negociations  and 
commercial  treaties  between  different 
states,  as  it  opens  extensive  markets  to 
the  industry  of  the  favoured  nation.  By 
the  present  commercial  policy  of  Eng- 


land, the  principle  of  discrimination  nisy 
be  said  to  be  confined  to  the  protection 
of  our  colonies  against  the  oompetitiQii 
of  foreign  countries.  As  regards  eftcfa 
other,  all  foreign  countries  enjoy  eq[iui 
commercial  advantages  in  their  inter- 
course with  England.  It  may  be  con- 
tended that  colonies  form  an  integral  port 
of  the  mother-country,  and  that  the  com- 
mercial intercourse  between  the  several 
parts  of  the  British  empire  ought  to  be 
viewed  as  a  vast  coasting-trade.  If 
this  principle  were  acted  upon,  it  would 
oertamly  present  a  grand  fiscal  nnian 
worthy  of  admiration;  but  the  existing 
system  does  not  partake  in  any  degree  m 
the  character  of  a  ooasting-^rsde.  To 
put  it  upon  such  a  footing,  the  duties  on 
colonial  produce  imported  into  the  United 
Kin^om  should  be  little  more  than 
nominal,  and  we  should  rely  upon  pro- 
ductive imposts  upon  fixreign  produoe 
for  our  revenue.  Our  practice  is  the 
reverse  of  this.  Where  our  taxes  dis- 
criminate, we  derive  our  revenue  from 
the  colonial  produoe;  and  we  either 
exclude  foreien  produce  altogether,  or 
limit  its  introduction  so  much  as  to  pre- 
vent it  f^m  contributing  materially  to 
the  revenue.  The  object  of  the  duties 
upon  the  foreign  produce,  which  would 
enter  into  competition  with  the  colonieB, 
is  not  revenue,  but  exclusion,  for  the 
sake  of  creating  a  monopoly  in  fiivonr  of 
the  latter.  There  are  two  great  articles 
of  consumption,  sugar  and  timber,  upon 
which  the  discriminating  duties  have 
been  most  mischievous  in  their  results. 
The  question  ofsngar  is  now  (July,  1846) 
under  consideration,  and  will  donbticfis 
be  satis&ctorily  settled.  Though  the 
population  of  the  country  has  rafttdly 
increased,  and  with  it  the  demand  fn- 
most  articles  of  consumption,  the  supply 
of  sugar  is  so  restrained  by  our  com- 
mercial policy  that,  in  1831,  3,781,011 
cwts.  were  retained  for  home  eonsomp- 
tion,  and  in  1840  only  3,594,832  cwts. 
So  inadequate  have  the  colonies  alone 
been  to  supply  our  wants,  that  their 
exports  have  actually  been  diminishing. 
In  1831  the  West  Indies  exported  to  the 
United  Kingdom  4,103,800  cwts.  In  no 
succeeding  year  has  tiieir  export  been  so 
great;  and  in  1840  it  had  sunk  so  low 
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as  2,214,764  cwtB.  Daring  this  period 
the  consumDtion  of  cofPee,  cocoa,  and  tea 
had  oonsiderably  increased,  and  the 
people  most  therefore  have  safifered  a 
serious  pri-vation  on  accoont  of  the  limited 
supply  of  SDgar.  The  oommimity  is  a 
loser  by  the  colonial  monopoly ;  and  the 
fidling  o£F  of  the  produce  of  the  West 
Indies,  in  spite  of  an  increasing  demand 
for  it,  is  not  the  only  proof  that  they  haye 
not  gained  much  by  their  protection: 
meanwhile  the  revenae  has  lost  incal- 
culable soma  by  the  exclusion  of  foreign 
sugar,  which,  with  moderate  duties, 
mi j(ht  be  imported  at  a  low  price  in  un- 
limited (quantities. 

The  discriminating  duties  upon  timber 
have  been  yery  considerably  modified. 
On  the  5th  April,  1847,  the  duty  upon 
fbreign  timber  will  be  reduced  to  20s. 
the  load,  and  on  the  5th  April,  1848,  to 
15s.  The  duty  upon  oolcmial  timber  is 
Is.  a  load.  The  effect  of  these  alterations 
will  be  to  reduce  fhe  bounty  upon  colo- 
nial timber  from  45s.  the  load  to  14«. 

Export  IhUie84 — ^Duties  leried  upon 
goods  exported  to  foreign  countries  are 
ultimately  paid  by  the  foreign  consumer, 
and  thus  haye  tlie  effect  of  making  the 
subject  of  one  state  bear  the  burthens  of 
another.  Howeyer  desirable  this  nur^ 
appear  to  the  state,  whose  treasury  is 
enriched  at  the  expense  of  foreigners,  the 
expediency  of  such  duties  will  depend 
upon  peculiar  circumstsnces,  and  great 
nicety  is  required  in  the  regulation  of 
them.  If  a  country  possesses  within 
itself  some  produce  or  manufacture  much 
in  request  abroad,  and  for  the  production 
of  which  it  has  peculiar  adyantages,  a 
moderate  export  duty  may  be  yery  denr- 
able.  In  this  manner  Russia,  which 
almost  alone  supplies  tallow  to  the  rest 
of  Europe,  deriyes  a  considerable  reyenue 
firam  an  export  du^  upon  that  article. 
Upon  the  same  prmciple  a  duty  upon 
machinery  exported  from  Great  Britain 
would  haye  been  politic  British  ma- 
chinists fiur  excelled  all  others  in  skill 
and  ingenuity,  and  foreign  manufkcturers 
were  willing  to  pay  almost  any  price  for 
their  machinery.  Notwithstanaing  the 
prohibition,  large  quantities  haye  been 
smuggled  abroiul  at  an  enormous  cost, 
but  the  difficulty  and  expense  of  eyasion 


haye  been  so  great  that  foreigners  haye 
latterly  ahnost  confined  their  purchases* 
in  this  oountiy,  to  models  and  drawings, 
and  haye  made  the  machinery  themselyes, 
with  the  asnstance  of  British  artisans, 
whom  they  haye  enticed  abroad  by  ex- 
trayagant  wages.  {Eeportt  tf  CommUtee$ 
of  the  House  cf  Commons  on  ArtvuuiM 
and  Maclunery,  in  1824  and  1825,  and 
On  the  Exportation  of  Machinery,  1841.) 
I^  instead  of  prohibiting  the  export,  a 
duty  of  7^  or  10  per  cent  ad  valorem 
had  been  imposed,  rareign  mann&ctnrers 
would  haye  paid  much  less  for  the  ma- 
chinery purchased  by  them  in  England 
than  mey  could  haye  had  it  made  for 
abroad ;  there  would  haye  been  a  large 
export  trade  ftom  this  country,  and  a 
considerable  reyenue.  The  partial  re- 
laxation of  the  prohibitory  law  in  1825, 
by  granting  licences  to  export  certain 
kin£  of  machinery,  has  shown  the  ex- 
tent to  which  the  trade  might  haye  been 
carried  under  a  more  liberal  policy.  The 
official  yaloe  of  machinery  exported 
under  licence  in  1840  was  593,064/^  in 
addition  to  yarious  tools  allowed  by  law 
to  be  exported,  of  which  no  account  was 
taken.  {Sess,  Paper,  1841»  No.  201,  p. 
2570 

ThoQgh  moderate  export  duties  upon 
articles  of  which  a  country  has  almost 
the  exdudye  supply  may  be  adyisable, 
heayy  duties  will  check  the  demand 
abroad  in  the  same  manner  as  they  aflfect 
the  consumption  of  commodities  at  home. 
In  tiie  same  manner  also  they  are  in- 
jurious to  trade  and  unprofitable  to  the 
reyetiue. 

All  duties  whateyer  should  be  ayoided 
upon  the  export  of  produce  or  manu&o- 
tnres  which  may  be  also  sent  from  other 
countries  to  the  same  markets.  They 
would  discourage  trade  and  offer  a  pre- 
mium to  foreign  competition. 

Although  Ute  temptation  is  great  to 
shift  taxes  fWxm  one  country  to  another 
by  means  of  export  duties,  this  temptation 
is  equally  great  in  all  countries ;  and  if 
their  seyeral  soyemments  should  be 
actuated  by  the  dedre  to  make  foreigners 
contribute  to  thdr  reyenue,  their  oppor- 
tunities for  carrying  out  such  a  system 
would  probably  be  equal,  and  thus  re* 
taliatioQS  might  be  made  upon  each  other, 
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which,  after  all,  would  nentralue  their 
efforts  to  tax  foreigDers*  and  leave  them 
in  the  same  position  as  if  they  had  been 
contented  to  tax  none  bnt  their  own 
subjects.  In  this  power  of  retaliation 
lies  the  antidote  to  the  evil  of  one  state 
being  forced  to  bear  the  burthens  of 
ano£er  as  well  as  its  own.  Every  state 
would  naturally  renst  such  an  imposition 
upon  its  subjects,  and  export  duties  can 
therefore  only  be  safely  resorted  to  in 
such  peculiar  cases  as  we  have  noticed, 
where  foreigners  are  willine  to  pay  an 
mcreased  price  for  commodities  which 
they  must  nave,  and  which  they  cannot 
obtain  so  good  or  so  cheap  from  any 
other  place. 

Roman  Land  Tax, — ^Under  Land  Tax, 
BoBiAN,  a  reference  was  made  to  this 
article. 

The  old  Roman  Tributum  was  in  effect 
chiefly  a  land  tax.  It  is  described  by 
Niebuhr  (i.  459,  Engl,  tr.)  "as  a  direct 
tax  upon  objects,  wiiiiout  any  regard  to 
their  produce,  like  a  land  and  house  tax : 
indeed,  this  formed  the  main  part  of  it ; 
included  however  in  the  general  return 
of  the  census."  He  states  that  it  was  by 
the  plebs  that  this  regular  tax  according 
to  the  census  was  paid,  and  its  name 
Tributum  was  deduced  from  the  tribes 
(tribus)  of  this  order.  All  this,  however, 
is  vaguely  stated  and  ill  supported  by 
proof.  There  seems  no  reason  to  doubt 
that  the  nobles  (patres)  also  paid  tribu- 
tum. Livy  (ii.  9)  states  that  the  plebs 
were  released  from  portoria  (port  duties 
and  tolls)  and  the  tributum,  in  order  that 
the  rich  alone  might  pay  it  But  neither 
is  this  statement  satisfactory.  The  tri- 
butum is  often  mentioned  by  Livy  (iv. 
60;  V.  10,  12;  vi.  32;  xxiv.  15;  xxxix. 
7,  44),  but  nothing  precise  can  be  stated 
about  it,  except  tmit  it  was  a  tax  on  pro- 
perty, was  paid  in  money,  and  ap^lira  to 
maintain  the  army  after  a  certain  date 
(Livy,  ii.  59),  and  for  other  public  pur- 
poses. The  tributum  was  paid  until  the 
dose  of  the  Macedonian  war,  B.C.  147, 
when  the  Roman  treasury  was  replenished 
by  the  conquest  of  Macedonia.  It  was 
not  restored  near  the  close  of  the  Repub- 
lican period,  as  is  sometimes  erroneously 
stated. 

From  the  end  of  the  Macedonian  war 


the  revenue  of  the  state  chiefly  arose  fhmt 
the  taxes  levied  in  the  proviuoes,  a  great 
part  of  which  were  paid  in  kind.  [Comss 
Trade,  Roman.]  Italy  eontinnea  free 
from  direct  taxes,  though  the  provinees 
paid  them,  until  the  time  of  the  Emperor 
Maximian,  who  established  the  pro- 
vincial taxation  in  Italy.  Thefreedoni 
of  land  in  Italy  firom  all  tax  made  m 
marked  distinction  between  Italian  and 
provincial  land,  and  this  was  one  of  the 
peculiar  privileges  comprehended  in  the 
term  Jus  Italicum.  Wnen  a  ptovincial 
city  received  a  grant  of  the  Jus  ItaUcam, 
it  received  with  other  privileges  that  of 
exemption  fVom  land  tax :  the  land  was 
then  considered  to  be  Italian  land.  The 
provincial  taxes  consisted  of  money  pay- 
ments and  of  contributions  in  kind,  as 
already  stated.  Under  Aogostus  a  com- 
mencement was  made  of  a  general  regis- 
tration of  property  (cadastre),  the  object 
of  which  was  to  change  all  the  taxes  into 
a  money  payment.  We  may  trace  the 
progress  of  this  change:  in  Cicero's  time 
the  tenths  of  the  province  of  Asia  were 
leased  to  the  Publicani ;  in  the  time  of 
Trajan  a  fixed  sum  was  naid.  It  appears 
that  before  the  time  of  Ul|Han,  who  lived 
under  the  Emperor  Alexander  Sevenis« 
the  new  system  was  completed ;  and  it  is 
collected  from  Gaios  (ii.  21),  who  says 
that  provinml  lands  were  subject  either  to 
stipendium  or  tributum,  that  this  mtem 
must  have  been  partially  established 
even  when  he  wrote,  which  was  in  the 
age  of  the  Antonines.  It  is  worthy  of 
note  that  Cicero  (/a  F«rcsi»  iiL  6)  con- 
trasts the  <*vectigal  certum,"  or  '^stipeo- 
diarium,"  a  fixed  payment,  which  at  tiiat 
time  obtained  in  some  cases,  with  tiie 
*'censoria  locatio,"  tiie  leasing  of  the 
tenths.  Under  the  Christian  emperors, 
the  country  was  divided  into  eonal  por- 
tions of  land  called  capita  (heaos),  each 
of  which  capita  paid  a  certain  sum  of 
money ;  and  the  amount  of  tax  required 
for  each  year  was  distributed  (indictom) 
over  these  several  capita.  The  cadastre 
was  renewed  every  fifteen  years,  and  on 
this  was  founded  the  use  of  the  cnrde  of 
indictions,  a  term  wluch  survived  the  sys- 
tem of  taxation  to  which  it  owed  its 
origin.  The  change  of  payment  of  taxes 
in  kind  into  a  money  payment  was  an 
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improved  financial  measure,  and  it  must 
have  been  beneficial  to  agricultare.  It  is 
troe  that  it  also  offered  fiidlities  for  im- 
posing a  heavier  taxation  whenever  the 
goven.meat  had  or  pretended  to  have  a 
necessity  for  it 

The  subject  is  discossed  by  Savigny, 
jSeiUchriftfur  Geschichtliche  liecktamss, 
vi.  XL,  t/Aer  die  RGnL  Steuerverfaasungj 
and  by  Doreau  de  la  Malle,  EcoHomie 
Politique  des  Bomatnt,  ii.  402—437,  who 
dissents  fh>m  some  of  Savigny's  opinions, 
but  the  opinion  of  Savigny  has  been  fol* 
lowed  here. 

TAXES.  The  general  objects,  cha- 
racter, and  principles  of  taxation,  and  of 
different  classes  of  taxes,  are  treated  of 
under  the  head  of  Taxation.  In  this 
place  it  is  proposed  to  give  a  short  sum- 
mary of  the  amount  and  description  of 
taxes  paid  in  Great  Britain  and  Ireland, 
whether  assessed  directly  upon  property, 
or  collected  indirectly  upon  articles  of 
consumption;  including  not  only  such 
taxes  as  are  paid  to  the  ^eral  govern- 
ment, but  also  all  municipal  ana  local 
assessments  or  contributions. 
United  Kingdom. 
The  chief  sources  of  revenue  are  from 
indirect  taxes,  as  will  be  seen  by  the  fol- 
lowing statement,  made  up  to  5th  Janu- 
ary, 1842  :— 

Rate  per  cent. 
at  which 
Gfon  Receipt.       collected. 
£  £    8.    d. 

Customs    .     •  23,821,486        5    6    4 
Excise       .     .  15,477,674        6    7    8^ 
Stamps      .     .     7,494,239        2    3    4 
Taxes  (Assessed, 

&c.).     •     •     4,720,457        4    2    9| 
Post-Office      .     1,539,274      60    9    6} 
Duties  on  Pen- 
sions and  Sa- 
laries    .     .  5,752        1  17 
Crown  Lands.       438,297        8  18 
Small  branches 
of  hereditary 
revenue .     •  5,562 
Surplus  fees  of 
public  offices         93,504 


Total  ordinary 
revenues      .  53,596,250        6  13    8^ 
The  assessed  taxes  are  the  window-tax. 


tax  on  male  servants,  taxes  on  carriagesr 
on  horses,  on  dogs,  armorial  beariogsf 
horse-dealers'  duty,  game  duties,  stage* 
coach  duties,  and  duties  on  passengers  con- 
veved  for  hire  by  carriages  travelling  on 
railways.  In  1840  (8  &  4  Vict  c  17) 
10  per  cent  additional  was  imposed  on 
all  the  assessed  taxes. 

Farm-houses  belonging  to  fimns  under 
200/.  a  year  are  exempt  from  window 
duty.  Bachelors,  except  Boman  Catholic 
clergymen,  pay  an  additional  duty  of  ll. 
on  male  servants.  [Bachelor.!  The 
chai^ges  for  game  duties  are  stated  under 
Game  Laws.  The  duty  on  passengers 
conveyed  for  hire  by  carriages  travelling 
on  railways  is  5  per  cent  on  the  gross 
amount  of  the  ftres.  As  to  the  duties  on 
stag&HXMiches,  see  Stao&Cabriaob. 

To  these  parliamentary  taxes  may  be 
added  the  fdlowing  local  assessments : — 

Poor-rates      £6,351,828  (which  includes 
county  rates, 
700,000/.) 
Church-rates       600,000  (in  round  num- 
bers.) 
Highway-rates  1,312,812 
Turnpike-tolls 
(England 

and  Wales)  1,577,764 
Grand-jury 
presentments 
(Ireland)    •  1,265,866 


Total  of  local 
taxes  .     .    11,108,270 

(Parliamentary  Papers,  1839  (562), 
1841  (344)  (421),  1842  (135)  (235). 

Since  the  year  1842  considerable 
changes  have  been  made  in  the  Customs, 
some  of  which  chaoges  are  mentioned 
under  Tariff.  In  the  Excise  also 
changes  have  been  made.  The  excise- 
duty  on  glass  has  been  taken  off.  But,  on 
the  other  hand,  since  5th  April,  1842, 
the  income-tax  has  been  in  operation. 
The  income-tax  was  imposed  April  5th, 
1842,  for  three  years,  and  has  been  re- 
newed for  another  three  years.  In  con- 
sequence of  all  these  changes  some  years 
will  elapse  before  it  will  be  possible  to 
saj  how  fkr  the  increased  consumption 
will  make  up  for  the  direct  reduction  in 
the  revenue  by  the  diminution  and  repeal 
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f>{  taxes,  and  whether  it  will  be  neces- 
sary to  keep  the  income-tax.  The  pro- 
dace  of  the  income-tax  for  1845  and 
1846,  respectively,  was  5,26I,954Z.  and 
5,183,912/.  So  mr  however  as  we  can 
judge,  the  experiment  of  reducing  taxa- 
tion has  been  successful,  even  if  we  look 
only  to  the  revenue.  The  net  produce  of 
the  revenue  for  the  year  ending  July  Stfa, 
1845,  was  51,067*856/.,  and  for  the  year 
ending  July  5th,  1846,  it  was  50,056,083/.; 
and  this  result  has  been  obtained  not- 
withstanding the  total  removal  of  some 
duties  and  of  the  excise  on  glass  and  the 
great  reduction  made  in  other  duties.  If 
the  quarters  ending  July  5th  in  the  years 

1845,  1846,  respectively,  are  compared, 
there  is  an  increase  on  the  quarter  for 

1846,  compared  with  that  of  1845,  of 
575,599/.,  and  this  is  the  first  quarter  in 

1845  in  which  many  reductions  took 
effect,  while  business  has  been  materially 
injured  in  the  corresponding  quarter  of 

1846  by  the  delay  in  passing  the  Com 
Repeal  JSill  and  the  Customs' Bill.  [Ta- 
BIFF.]  Under  these  circumstances  the 
prospect  of  at  least  an  equal  revenue  with 
a  reduced  taxation  seems  to  be  assured, 
and  at  the  same  time  the  consumer  and 
all  classes  of  industrious  persons  are 
benefited  by  the  reduction  in  taxation. 

The  tithes  of  Great  Britain  and  Ireland 
are  said  to  amount  to  4,000,000/. 

It  is  instructive  to  compare  the  present 
amount  of  taxes  with  that  rendered  neces- 
sary by  a  war  expenditure.  From  1805 
to  1818  the  payments  into  the  British 
exchequer  fh>m  taxes  and  loans  in  no  one 
year  amounted  to  less  than  100,000,tX)0/., 
and  in  1813  arose  to  the  enormous  sum  of 
176,346,023/. 

There  was  published  under  the  direo* 
tion  of  the  Poor-Law  Commissioners  in 
1846,  a  valuable  work  entitied  <The 
Local  Taxes  of  the  United  Kingdom, 
containing  a  Digest  of  the  Law  with  a 
Summary  of  statistical  Information  con- 
cerning the  several  Local  Taxes  in  Eng- 
land, Scotiand,  and  Ireland.'  England 
includes  England  and  Wales.  It  is  re- 
marked in  the  Introduction  that  **  these 
Local  Taxes  are  of  two  kinds :  the  rates 
nused  in  defined  districts ;  and  the  tolls, 
dues,  and  fees  paid  for  particular  services 
or  on  certain  occasions.     But  those  rates 


only  will  be  here  noticed,  which  are  an- 
thorised  by  general  statutes  or  the  com- 
mon law ;  excluding  such  as  derive  tbetr 
origin  from  s^ial  or  local  Acts."  The 
rates  are  divided  into  three  daaes.  I. 
Rates  of  independent  district^,  oo  tbe 
basis  of  the  poor-rate.  II.  Rates  of  in- 
dependent districts,  not  on  the  basis  of 
the  poor-rate.  III.  Rates  of  aggregate 
distncts  on  the  basis  of  the  poor-rate. 
No.  I.  comprehends-*l.  The  Poor  Rate. 
2,  The  Workhouse  Bidlding  Rate.  3, 
The  Survey  and  Valuation  Rata  4, 
The  Jail  Fees'  Rate.  5,  The  Constables' 
Rate.  6,  The  Highway  Rates  (three). 
7,  The  Lip:hting  and  Watching  Rate.  8, 
The  Militia  Rate.  No.  II.  comprehends 
— 1,  The  Church  Rates  (three).  2,  The 
Sewer*  Rate.  3,  The  General  Sewers' 
Tax.  4,  The  Drainage  and  Indosore 
Rates.  5,  The  Indorare  Rate.  6,  The 
Regulated  Pasture  Rate.  No.  III.  oom- 
prebends — Counties.  1,  The  County  Rate. 
2,  The  Police  Rate.  3,  The  ^ire  Hall 
Rate.  4,  The  Lunatic  Asylum  Rate.  5» 
The  Burial  BAte.^Hundr€ds.  6,  The 
Hundred  Ratc—^oroaoAx.  7,  The  Bo- 
rough Rate.  8,  The  Watch  Rate.  9, 
The  Jail  Rate.  10,  The  Prisoners*  Rates. 
11,  The  Lunatic  Asylum  Rate.  12,  The 
Museum  Rate. — Counties  and  Bcronghsn 
13,  The  District  Prison  Rates. 

The  nature  of  many  of  these  several 
rates  may  be  collected  from  the  article 
RATESand  the  articles  referred  to  in  that 
article.  The  nature  of  those  rates  which 
are  not  particularly  mentioned  in  this 
Dictionary,  is  fully  explained  in  the  work 
published  under  the  direction  of  the  Poor- 
Law  Commissioners. 

The  head  of  Tolls,  Dues,  and  Fees 
comprehends — 1,  Turnpike  Tolls.  2, 
Borough  Tolls  and  Dues.  3,  Light 
Dues.  4,  Post  Dues.  5,  Church  Dues 
and  Fees.  6,  Marria^  Fees.  7,  Regis- 
tration Fees.    8,  Justiciary  Fees. 

The  following  statement  is  given  in 
the  work  published  under  the  direction 
of  the  Commissioners,  as  an  approximate 
summary  of  the  present  annual  amount 
of  the  Liocal  Rates  in  England  and  Wales 
(P»  178> 

•  The  3  &  4  Wm.  I\\  c  2S,  the  chief  pcoriiions 
of  which  act hftTe  been  stated  nnder  Sswxag,«as 
amended  by  4  fc  5  Vict,  c  45. 
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The  Parish  Rates:— 

Poor-rate,    including     the 
Workhouse  Building  Rate, 
and  the  Surrey  and  Va- 
luation Rate  •        • 
Relief  of  the  Poor     .         .4,976.093 
Other  objects     .         .         .      567,567 
Contributions  to  County  and 

Borough  Rates       •         •  See  below 
The  Jail  Fees'  Rate  .         .  Unknown 
The  Constables'  Rate         •      do. 
The  Highway  Rates  .         .  1,312,812 
The  Lighting  and  Watching 

Rate     ....  Unknown 
The  Militia  Rate       •        Not  needed 
The  Church  Rates     .         .      506,812 
The   Sewer    Rate,   and    the 
General  Sewers'  Tax- 
In  the  Metropolis      .        •       82,097 
In  the  rest  of  the  country  •  Unknown 
Drainage  and  Inclosure  Rates, 
The    Inclosure    Rate,  The 
Regulated  Pasture  Rate      .  Unknown 
The  County  Rates  Icontributed] 
The  Hundred  Rate  >  from  the  >  1,356,457 
The  Borough  Rate  J  Poo»-Hat«  j 


Tolls,  Dues,  and  Fees    . 


£8,801,838 
.  2,607,241 

£11,409,079 


Some  of  the  taxes  are  regularly  in- 
creasing, and  the  produce  of  some,  as 
appears  from  this  table,  is  not  known. 
It  IS  assumed  that  the  Local  Taxation  of 
England  and  Wales  may  be  in  round 
numbers  twelve  millions;  but  this  esti- 
mate, as  already  shown,  does  not  include 
the  sums  raisea  under  special  or  local 
acts,  of  the  amount  of  which  sums  no  es- 
timate can  be  formed. 

A  cen1ui7  ago  the  Poor-Rate  was  about 
700,000/.;  it  is  now  about  7,000,000/. 
In  1818  it  was  9,320,000/.  But  the  sums 
levied  under  the  name  of  the  Poor-Rate 
are  expended  on  various  purposes  besides 
the  reUef  of  the  poor. 
^  The  work  publidied  under  the  direc- 
tion of  the  Poor-Law  Commissioners  con- 
tains a  chapter  on  the  Local  Taxes  of 
Scotland  written  at  the  request  of  the 
Poor-Law  Commissioners  by  J.  Hill 
Burton,  Advocate,  Edinburgh.  { 


The  Local  Taxes  in  Scotland  are  dis- 
tributed by  Mr.  Burton  under  the  follow- 
inff  heads : — 

I.  Administration  of  Justice,  which 
includes  Criminal  Prosecutions^  Court 
Rooms  and  County  Buildings,  Rural 
Police,  Town  Police,  Prisons.  II.  In- 
ternal Transit,  which  includes  Commu- 
tation Roads,  Turnpike  Roads,  Highland 
Roads  and  Bridges.  III.  Navigation. 
IV.  Civic  Economy,  which  indudes. 
Direct  Municipal  Taxes,  Petty  Customs, 
Miscellaneous  Burdens.  V.  ReUef  of 
the  Poor.  VI.  The  Church  and  Edu- 
cation, which  includes  The  Church  of 
Scotiand  Education.  VII.  Miscella- 
neous Taxes. 

Mr.  Burton  observes  "  that  the  money 
expended  on  the  ecclesiastical  establish- 
ment and  on  education,  partakes,  in  some 
respects,  of  the  nature  of  a  tax."  The 
amount  of  money  annually  levied  by 
local  taxation  in  Scotiand  is  not  accu- 
rately known.  The  sum  of  956,678/.  is 
the  approximate  amount  given  by  Mr. 
Burton. 

The  Local  Rates  levied  in  Ireland  are 
distributed  under  the  following  heads  in 
the  work  published  under  the  direction 
of  the  Poor-Law  Commisaoners. 

I.    Grand   Jur^    Cess   (in  all  the 

counties,  including  counties  of 

cities  and  towns). 

II.  Poor-Rates  (in  130  Unions,  com- 

prising every  townland  and 
denomination  of  land  in  Ire- 
land). 

III.  Lighting,  Cleansing,  and  Watch- 

ing Rates  (in  all  cities,  towns, 
and  boroughs  whidi  may  adopt 
the  provisions  of  the  statute). 

IV.  Borough  Rates  (in  certain  Bo- 

roughs). 
V.    Pipe  Water  Rates  (in  every  city 
and  town,  except  Dublin,  Cork, 
and  Limerick,  which  gives  tide 
to  a  bishop  or  archbishop). 
VI.    Parish    Cess    (in   all    parishes, 
unions  of  parishes,  or  chapelries 
in  Ireland^. 
VII.    Rates  for  deserted  children  (in 
all  parishes  in  Ireland,  except 
those  in  the  city  of  Cork). 
VIII.    Ministers'  Money  (in  cities  and 
towns  corporate  in  Ireland). 
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IX.    Board  of  Health  Rates  (in  pa- 
rishes in  ivhich  the  lord  lieute- 
nant  shall   direct   officers    of 
health  to  be  appointed). 
**  Besides  the  above  rates  leviable  under 
general  acts  of  parliament,  there   are 
rates  leviable  under  roecial  acts  in  many 
places,  as  Dublin,  Cork,"  &c    No  ac- 
count is  given  in  the  work  here  referred 
to  of  the  provisions  of  these  special  acts, 
but  the  amount  of  the  sums  levied  under 
them,   which  is  considerable   in   some 
places,  is  given  so  &r  as  it  has  been  ob- 
tained. 

£ 
The  rates  fbr  Ireland  are  given 

at 1,631,818 

Tolls,  Dues,  and  Fees  .        .     199,469 


£1,831,287 
The  amount  of  annual  local  taxation 
of  Great  Britain  and  Ireland  accordingly 
amounts  to  14,197,0442.  But  it  is  ob- 
served that  if  the  deficient  information 
were  supplied,  it  would  appear  to  be  at  least 
15,000,000/.  a  year;  and  this,  as  already 
observed,  does  not  include  the  local  taxes 
raised  in  particular  places  under  special 
acts  of  parliament  The  sum  raised  by 
general  taxation  in  the  United  Kingdom 
n>r  the  year  ended  5th  January,  1846, 
was  51,719,1182.  The  amount  of  the 
local  and  general  taxation  is  accordingly 
about  67,000,000/.  a  year.  The  public 
expenditure  for  the  year  ending  5^ 
January,  1846,  was  49,06 1 ,41 1/.,  of  which 
sum  28,253,872/.  was  paid  on  account  of 
the  Funded  and  Unfiinded  Debt  This 
leaves  somewhat  under  21,000,000/.  for 
the  rest  of  the  general  public  expendi- 
ture. Accordingly  the  present  amount  of 
the  local  taxation,  15,000,000/.,  is  nearly 
equal  to  three-fourths  of  the  public  ex- 
penditure after  deducting  the  payments 
on  account  of  the  Funded  and  Unfunded 
Debt  It  is  well  remarked  in  the  work 
from  which  these  fieustB  are  derived  (p. 
190),  **  when  the  Local  Taxes  are  brought 
under  review  in  this  collective  amount 
it  then  at  once  becomes  manifest  how 
reallv  deserving  of  serious  consideration 
are  the  modes  of  raising  and  expending 
them,  so  as  to  secure  the  most  efficient 
and  economical  management  of  .a  revenue 
6o  large  and  important:  a  revenue,  in- 


deed, which  derives  its  importance  not 
only  from  the  largeness  of  its  aggregate 
sum,  but  from  the  extent  of  the  property 
and  the  number  of  persons  affected  by  it; 
and  from  the  numerous  and  diversified 
public  objects  to  which  it  is  api^ed.".! 

Infonamtion  about  the  several  taxes  of 
European  States  will  be  found  in  the 
Parliamentary  Paper,  No.  227,  of  1842, 
ordered  by  the  House  of  Commons  to  be 
printed,  8rd  May,  1842. 

TEA.  The  first  importation  bj  the 
English  East  India  Company  took  place 
in  1669  fit>m  the  Company's  foctaiT  at 
Bantam.  The  directors  ordered  their 
servants  to  ^send  home  l^  tiieir  slupa 
one  hundred  pounds  weight  of  the  best 
tey  ihey  could  get"  In  1678,  47  W  lbs. 
were  imported,  but  in  the  six  foUowing 
years  the  entire  imports  amounted  to  do 
more  than  410  lbs.  The  continuoiis 
official  accounts  of  the  trade  do  not  com- 
mence before  1725;  but,  according  to 
Milbum  (Ortento/  Commerce),  t^  con- 
sumption in  1711  was  141,995  lbs.; 
120,695  lbs.  in  1715 ;  and  237,904  Iba.  in 
1720.  In  1725  the  quantity  of  tea  re- 
tained  for  consumption  was  370,323  lbs. 
at  which  time  the  customs'  duty  was 
13/.  ]8«.  7|(/.  per  cent,  and  the  ezdse 
was  4s.  per  lb.  In  1745  the  amount  was 
730,729  lbs.,  and  in  that  year  the  exdse 
was  made  Is.  per  lb.  and  25  per  cent  on 
the  price.  In  1747  the  customs'  dnty 
was  18/.  18s.  7^  per  cent  and  the 
quantity  in  the  year  was  2,382,775  Ihs. 
bi  1759thecustoms'duty  was23/.  18t.7|dL 
per  cent  and  the  quantity  was  3,957,744 
lbs.  In  1782  the  duty  per  cent  was 
27/.  Os.  lOf/.,  the  highest  amount  that  the 
duty  ever  reached,  and  there  was  an 
increase  in  the  excise  also;  the  quantity 
in  the  year  was  4,691,060  lbs.  In  1784 
the  quanti^  was  4,948,983.  In  1785 
the  customs  duty  was  12^  per  cent  and 
the  excise  duty  was  repealed :  the  quan- 
tity in  that  year  was  10,856,578  lbs.  In 
1786  thecu8t<nns*  duty  was  5  per  cent  on 
ice,and  an  excise du^y  of  7^per 
The 


cent  on  the  ffroes  price  was  Uud  on.     

quantity  in  ttiat  year  was  12,539,389  lbs. 
The  quantity  went  on  increasing  up  to 
1834,  and  in  the  meantime  the  customs' 
duty  was  very  little  nused,  and  in  1819 
it  was  repealeo.    The  excise  duties  wen 
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changed  very  often.  When  Ihe  eastonu* 
duty  was  rq)ealed  in  1819,  the  excise 
duty  was  made  96  per  cent  on  the  gross 
price  wheir  it  was  under  2s.  a  lb.,  and 
100  per  cent  when  it  was  ahove  2s.  per 
lb.  jProm  1834  included,  in  which  year 
the  excise  duty  was  repealed,  the  quan- 
tities in  each  year  to  1841  and  the  cua- 
ttMus*  duties  were  as  follows : — 

Yevs.        lbs. 

1834  34,969,651  Bohea,  ls.6(f.;  Excise 

Congou,Twan-    duty 
kay,  &c.  2s.  6d. ;  repealed. 
Hyson,  &C.,  3s. 
per  lb. 

1835  36,574,004  „  „ 

1836  49,142,236  After  1st  July      „ 

all  sorts  2s.  Id. 
per  lb. 

1837  30,625,206 

1838  32,351,593     „  „ 

1839  35,127,287     „  „ 

1840  32,252,628      2s.  2ld.  „ 

1841  36,675,667     „  „ 

1842  37,35.5,211      „  „ 

1843  40,293,393     „  „ 

1844  41,363,770     „  „ 

For  aboTe  a  century  and  a  half  the 
sole  object  of  the  East  India  Company's 
trade  with  China  was  to  provide  tea  for 
the  consumption  of  the  United  Kingdom. 
Tlie  Company  had  an  exclusive  trade, 
and  were  bocmd  to  send  orders  for  tea, 
and  to  provide  ships  to  import  the  same, 
and  always  to  have  a  year's  consumption 
in  their  warehouses.  The  teas  were  dis- 
posed of  in  London,  where  only  they 
could  be  imported,  at  quarterly  sales ;  and 
die  Company  was  bound  to  sell  them  to 
the  highest  bidder,  provided  an  advance 
of  one  penny  per  lb.  was  made  on  the 
price  at  which  each  lot  was  put  up,  which 
price  was  determined  by  adding  together 
the  prime  cost  at  Canton  and  the  bare 
charges  of  freight,  insurance,  interest  on 
capital,  and  certain  charges  on  importa- 
tion; but  by  the  mode  of  calculating 
these  items,  and  the  heavier  expenses 
which  always  attend  every  department 
of  a  trade  monopoly,  the  upset  prices 
were  greatly  enhanced.  The  prices  rea- 
lised at  the  Company's  sales  were,  how- 
ever, in  still  greater  proportion  beyond 
the   upset  prices,  a  result  eauly  pro- 


duced by  a  body  who  monopolized  the 
sole  supply,  as  it  was  only  necessary  that 
the  quantity  offered  for  sale  should  not 
be  augmented  in  proportion  to  the  grow- 
ing demand  of  a  rapidly  increasing  popu- 
lation. The  18  Geo.  II.  c  26,  paned 
immediately  after  a  large  reduction  of  the 
duty  had  taken  place,  provided  for  such 
a  contingency  as  this,  by  enacting  that  if 
the  East  India  Company  fkiled  to  import 
a  quantity  sufficient  to  render  the  prices 
as  low  as  in  other  parts  of  Emrope,  it 
should  be  lawftil  to  grant  licences  to 
other  persons  to  import  tea.  This  would 
have  constituted  a  very  efficient  check  if 
it  had  been  acted  upon ;  but  eventually 
the  mode  of  levying  the  du^^  gave  the 
government  almost  the  same  interest  in  a 
restricted  supply  as  the  East  India  Com- 
pany, the  duties  being  collected  ad  vah" 
rem  on  the  amount  realised  at  the  Com- 
pany's sales ;  and  thus  the  very  circum- 
stance which  enhanced  theprice  raised 
the  total  amount  of  duty.  The  du^r  was 
nominally  90  and  100  per  cent  ad  valo- 
rem, but  being  charged  on  a  monopoly 
price,  the  difference  on  the  cheaper  teas 
consumed  by  the  working  and  middle 
classes  amounted  to  above  300  per  cent 
on  the  cost  price  of  the  same  teas  at 
Hamburg;  and  in  1830  the  difference 
between  the  prices  realised  at  the  Com- 
pany's sales  and  the  Hamburg  prices 
amounted  to  a  sum  of  1,869,975/. 

The  Company's  sales  were  in  March, 
June,  September,  and  December,  the  last 
being  the  largest  About  2,000,000  lbs. 
were  offered  belonging  to  the  officers  of 
the  Company,  who  were  allowed  to  import 
a  certain  Quantity  of  tea  on  their  own 
account  In  1839  there  were  only 
122,312  lbs.  offered  for  sale  by  the  East 
India  Company.  The  3  &  4  Wm.  IV. 
c.  93,  on  the  22nd  of  April,  1834,  opened 
the  trade  to  China.  The  importation  of 
tea  is  no  longer  confined  to  the  port  of 
London.  In  1839  eighteen  ships  arrived 
inwards  from  China  at  different  outports, 
ten  of  which  were  entered  at  Liverpool. 
In  the  four  years  ending  1834  the  average 
annual  number  of  ships  entered  inwaras 
from  China  at  the  iK>rts  of  the  United 
Kingdom  was  23,  in  the  four  following 
years  the  average  was  66,  and  other  com- 
modities besides  tea  have  been  extensively 
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imported,  and  a  oorresponduig  increase 
in  tkie  quantity  and  variety  of  the  export! 
to  China  has  taken  place.  The  exports 
of  tea  from  the  United  Kingdom,  which 
formerly  did  not  exceed  a  quarter  of  a 
million  lbs.  annually,  amounted  to 
4,847,432  lbe.in  1841,  and  have  averaged 
above  three  million  Ibe.  a-year  sinoe  the 
opening  of  the  trade,  a  hct  which  shows 
that  prices  here  are  no  loneer  so  much 
above  those  ot  the  principal  continental 
ports.  The  quantity  retained  for  eon- 
sumption  has  also  conriderably  increased, 
although  accompanied  by  an  extraordi- 
nary increase  in  the  use  of  coffee. 

The  tea-duty  produces  about  one- 
twelfth  of  the  total  revenue.  The  tariff  of 
1842  made  no  alteration  in  the  tea-duty. 
As  it  was  foreseen  that  on  the  openins  of 
the  tea-trade  there  would  be  a  considei^ 
able  reduction  of  price,  and  that  an  ad 
valorem  duty  would  not,  even  with  the  in- 
creased consumption,  be  so  productive  as 
formerly,  a  fixed  duty  of  2s.  1  d,  per  lb.  was 
imposed  in  1636.  Up  to  March,  1836, 
each  of  the  hundred  thousand  tea-dealers 
in  the  United  Kingdom  was  visited  ooce 
a  month  by  the  officers  of  excise,  who  took 
an  account  of  his  stock ;  and  no  quan- 
tity exceeding  six  pounds  could  be  sent 
from  his  premises  without  a  permit,  of 
which  above  800,000  were  required  in  a 
year.  The  number  of  tea-dealers  in  1 839 
was  82,794  in  EngUnd;  13,611  in  Scot- 
laud;  12,774  in  Ireland:  total  109,179. 
Tea  is  now  sold  by  the  importing  mer- 
chants by  public  auction  and  private  sales. 

The  following  table  shows  the  net 
amount  which  Uie  tearduty  has  yielded 
in  the  United  Kingdom  in  each  of  the 
followmg  years  during  the  present  cen- 
tury, and,  to  some  extent,  it  is  an  index 
of  the  prices  in  each  year. 


1801 

£ 
1.428,660   1 

f   1841 

£ 
3,973,668 

1810 

3,647,737 

1842 

4,088,957 

1820 

3,484,226 

1843 

4,407,642 

1830 

3,387,097 

1844 

4,524,193 

1840 

3,472,864 

Between  1831  and  1841  the  population 
increased  14  per  cent,  and  the  mcrease 
in  the  consumption  of  tea  was  16^  per 
cent  The  low  prices  of  1836,  and  the 
general    prosperous    condition    of  the 


.country,  raised  the  quantity  which  p«id 
duty  for  consumption  to  neaiiy  50,000,000 
lbs.  In  1840  prices  were  about  25  per 
cent  higher,  luge  classes  of  consamera 
were  in  a  distressed  state,  and  the  con- 
sumption fell  to  32,000,000  Iba.  In  1841 
the  distress  still  continued,  but  prices 
were  lower,  and  the  consumption  roae  to 
above  36,000,000  lbs.  On  the  5th  of  Jan., 
1840,  the  stock  of  tea  in  London,  Liver- 
pool, Bristol,  Glascow,  and  Leith  was 
35,478,490  lbs. ;  ana  at  the  corresponding 
period  in  1841  the  quantity  was  46,545,610 
lbs.  The  proportion  of  black  to  green 
teas  consumed  in  Ensland  is  about  as 
5  to  1 ;  but  in  the  Umted  States  the  oae 
of  green  tea  is  greatest. 

The  duty  on  tea  is  still  too  high,  and 
it  is  certain  that  an  increased  consumiK 
tion  would  follow  a  diminution  of  the 
duty. 

(Papers  iasaed  6y  the  Chinese  and  East 
India  Association ;  ParL  Papers,  &c.) 

The  total  export  of  tea  from  Canton  to 
Europe  and  America  exceeds  50,000,000 
lbs.  Russia  is  supplied  with  6,500,000 
lbs.  via  Kiakhta;  the  United  States  of 
America  require  about  8,000,000  lbs. ; 
France  about  2,000,000  lbs. ;  and  HoUand 
imports  about  2,800,000  lbs. 

TELLERS  OF  THE  EXCHEQUER 
were  the  holders  of  an  ancient  office  in 
the  Exchequer.  They  were  four  in  num- 
ber :  their  duties  were  to  receive  money 
payable  into  the  Exchequer  on  b^udf  of 
the  king,  to  give  the  derk  of  the  pelb 
(skins  or  rolls  of  parchment)  a  bill  of  i«^ 
ceipt  for  the  money,  to  pav  all  money 
according  to  the  warrant  of  the  auditor  oi 
receipts,  and  to  make  weekly  and  yeariy 
books  of  receipts  and  payments  for  the 
lord  treasurer.  (4  Inst^  108;  Com.I)ig^ 
tit  *  Court,'  D.  4, 14, 15.)  The  office  was 
abolished  by  act  of  parliament  (4  &  5 
Wm.  IV.  c  15),  together  with  that  <tf 
the  clerk  of  the  pelb  and  the  several  of- 
fices subordinate  thereto^  and  a  oomptral- 
ler-general  of  the  receipt  and  issue  of  his 
Majesty's  Exchequer  was  appointed  to 
perform  the  duties  of  the  roar  tellers. 
(4  &  5  Wm.  IV.  c.  15.) 

TENANCY.    [Tenant.] 

TENANCY.  JOINT.     [EaTATE.] 

TENANCY    IN    COMMON.     [Es- 

TATB.] 
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TENANCY  IN  COPARCENARY. 

[Estate.] 

TENANT.  Tenants,  in  the  more  ex- 
tended le^  sense  of  the  word,  are  of 
Tsrioos  kinds,  distingoiBhed  from  each 
other  by  the  nature  of  their  estates;  such 
as  tenants  in  fee  simple,  in  fee  tail,  for 
life,  for  years,  at  will,  and  at  snfferanoe. 
[Estate;  Tenihie.] 

TENANT  AND  LANDLORD.  The 
-word  tenant,  in  the  more  limited  legal 
sense,  which  is  also  the  popolar  sense,  is 
one  who  holds  land  under  another,  to 
whom  he  is  boond  to  payrent,  and  who 
is  called  his  landlord.  The  word  Land 
means  not  only  land  itself,  bat  also  all 
things,*sach  as  buildings,  houses,  woods, 
and  water,  which  may  be  upon  it.  Any 
one  who  has  an  estate  in  land,  provided 
he  is  also  in  possession,  may  let  the  land 
to  another.  Where  the  letting  takes 
place  by  an  express  contract  between  the 
parties,  the  contract  is  called  a  Lease,  the 
nature  of  which  is  explained  generally 
under  Lease.  The  loss  of  a  lease  will 
not  destroy  the  tenancy,  provided  the 
previous  existence  and  the  terms  of  it  can 
be  proved. 

But  the  relation  of  landlord  and  tenant 
may  be  created  otherwise  than  by  a 
formal  lease.  If  one  man  with  the  con- 
sent of  another  occupies  his  land,  a  con- 
tract of  letting  is  assumed  to  have  been 
made  between  them,  and  the  occupier 
becomes  tenant  to  the  owner.  Such 
tenants  are  considered  to  be  upon  the 
same  footing  as  if  the  lands  had  been  let 
to  them  for  a  year  dating  from  the  com- 
mencement of  their  occupation.  At  the 
end  of  the  first  year,  a  second  year's 
tenancy  begins,  unless  six  months'  notice 
of  the  intention  to  determine  the  contract 
has  been  given  by  either  party  to  the 
other,  and  so  on  from  year  to  year.  The 
same  rule  of  law  applies  to  cases  where  a 
tenant  continues  to  occupy  land  after  the 
expiration  of  a  lease  nu^e  by  deed ;  but 
in  this  case  all  the  covenants  of  the  ex- 
pired lease  as  to  payment  of  rent,  repairs, 
insurance,  and  the  like,  are  in  force  un- 
less the  lease  is  cancelled  by  destroying 
the  seal ;  and  even  if  there  should  be  a 
verbal  agreement  for  a  different  rent,  still 
the  old  covenants  subsist,  unless  the  lease 
is  cancelled.  [DfXD.J 


Besides  tenancies  for  fixed  periods,  a 
tenancy  may  exist  at  Will  and  by  Suf- 
ferance. [Estate.]  The  law  as  to  land- 
lord and  tenant  generally  applies,  so  far 
as  it  is  not  restricted  or  varied  by  the 
particular  dreumstanoes  of  a  contract  be> 
tween  the  parties,  and  so  fiir  as  the  cir- 
cumstances render  it  applicable,  to  the 
case  of  the  letters  and  occupiers  of 
lodgings. 

In  every  case  where  the  relation  of 
landlord  and  tenant  exists,  either  by 
express  'or  by  implied  contract,  certain 
terms  are  implied  by  law  to  have  been 
agreed  upon  by  the  parties  as  forming 
part  of  the  contract  It  is  of  course  in 
the  power  of  the  parties,  where  the  con- 
tract is  express,  to  qualify  these  terms  so 
implied  by  the  language  of  the  contract 
itMlf.  But  it  may  be  observed  that  as 
these  terms  are  comprehensive  in  their 
nature,  and  distinctly  understood  in  law, 
the  interests  of  j^arties  are  often  better 
consulted  by  leavmg  them  to  the  general 
protection  afforded  by  these  implied 
terms  than  by  attempts  to  define  by  enu- 
meration in  detail  the  respective  rights 
and  duties  of  the  landlonl  and  tenant. 
The  terms  implied  on  the  part  of  the 
landlord  are,  that  the  tenant  shall  quietly 
enjoy  the  premises  without  let  or  hin- 
drance from  the  landlord ;  on  tiie  part  of 
the  tenant,  that  he  will  pay  rent,  keep  the 
premises  in  repair  to  a  certain  extent,  as 
hereafter  mentioned,  and  use  the  land, 
&C.  in  a  fair  and  husbandlike  manner. 

When  the  landlonl  is  himself  tenant 
of  the  premises  to  a  superior  landlord, 
and  neglects  to  pay  his  rent,  and  the  oc- 
cupving  tenant  is  called  upon  to  pay  it 
to  the  superior  landlord,  he  may  do  so, 
and  set  it  off  against  the  rent  due  from 
him  to  his  own  hmdlord.  If  a  tenant 
has  covenanted  without  exception  or  re- 
servation to  pay  rent  during  the  term  for 
which  the  lease  has  been  granted  to  him, 
he  will  be  bound  to  pay  it  even  if  the 
premises  should  be  destroyed  by  fire  or 
other  casualty.  If  he  should  have  as- 
signed his  lease  to  another  and  ceased 
to  be  in  possession,  he  will  still  remain 
liable  under  his  covenant  to  pay  rent. 

The  rules  of  law  as  to  tne  repairs  of 
premises  may  be  determined  by  the  terms 
of  the  lease.    If  they  are  not  determined 
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by  the  terms  of  the  lease,  they  are  some- 
what anoertain  and  depend  on  a  variety 
of  circumstances,  which  are  laid  down  in 
law  treatises. 

No  tenant,  in  the  absence  of  an  agree- 
ment to  that  effect,  is  bound  to  rebuild 
after  accidental  destruction  of  the  pre- 
mises by  fii«.  But  under  a  general  cove- 
nant to  repair,  and  leave  repaired^  the 
tenant  is  bound  to  rebuild  even  in  the 
case  of  destruction  by  fire. 

In  agricultural  tenancies  the  lease  ge- 
nerally determines  the  mode  in  which 
the  &rm  is  to  be  treated.  [Lease.]  Un- 
less also  the  lease  expressly  or  impliedly 
excludes  the  operation  of  the  custom  of 
the  country,  the  tenant  is  bound  to  con- 
form to  it  The  custom  of  the  country 
means  the  general  practice  employed  in 
neighbouring  fiirms  of  a  sinular  descrip- 
tion, with  reference  to  rotation  of  crops, 
,  keeping  up  fences,  and  other  like  matters. 
In  leases  of  farms  it  is  often  the  practice 
to  protect  the  landlord  against  certun 
acts  of  the  tenant,  such  as  ploughing  up 
meadow  land,  &c,  by  introducing  certain 
provisions  into  the  lease.  These  provi- 
sions may  operate  according  to  the 
phraseology  u«ed,  either  to  assiffn  a  pe- 
nalty or  to  determine  the  liquidated  da- 
mages agreed  to  be  paid  for  tne  act  done. 
It  is  often  a  matter  of  great  importance 
and  of  some  nicety  to  determine  under 
which  class  the  provisions  fkll.  If  under 
the  first,  the  landlord  is  not  entitied  to 
the  whole  penalty  upon  the  act  being 
done,  but  he  can  only  recover  in  an  action 
the  amount  of  the  actual  damage  which 
has  accrued.  If  under  the  second,  he  is 
entitled  to  the  whole  amount  of  the  da- 
mages agreed  on.  A  covenant  by  a 
tenant  not  to  plough  up  meadow  under  a 
penalty  of  5/.  for  every  acre  ploughed,  is 
an  instance  of  the  first  class :  a  covenant 
to  pay  5/.  rent  for  every  acre  of  meadow 
ploughed  up,  is  of  the  second  class.  The 
right  to  timber  and  timber-like  trees  be- 
longs to  the  landlord;  loppings  of  pol- 
lards and  bushes,  to  the  tenant  Different 
definitions  prevail  in  different  counties  of 
timber  and  timber-like  trees,  and  various 
customs  prevail  as  to  what  amount  of 
wood  the  tenant  may  be  allowed  to  em- 
ploy (after  the  landlord  has  been  called 
on  to  select  it)  for  the  purposes  of  the 


fieum.  No  tenant,  untoss  he  employs  the 
land  as  a  nurseryman  or  gardoiery  can 
remove  any  kind  of  shrub  fnm  the  flo41. 
Neither  can  a  tenant  remove  fixture^ 
though  put  down  by  himself  A  fixture 
is  a  chattel  which  is  let  into  the  soil,  or 
united  to  some  other  which  is  let  in. 
There  are  some  exceptions  to  this  role  in 
favour  of  fixtures  used  for  the  purpose  of 
trade  or  agriculture,  or  merely  orna- 
mental purposes,  where  the  removal  will 
cause  littie  or  no  damage.  (Amos  and 
Ferard,  On  Fixtures.) 

The  tenant  in  occupation  of  the  pre- 
mises is,  in  the  first  instance,  liable  fbr 
all  taxes  and  rates  of  every  description 
due  in  reject  of  tiie  premises.  The 
party  therefore  who  is  antlMxrised  to  col- 
lect them  may  proceed  against  the  tenant 
in  occupation  to  recover  them.  It  is 
generally  a  matter  of  agreement  between 
the  landlord  and  tenant  that  the  tenant 
shall  pay  all  rates  and  taxes  except  the 
land  tax ;  and  sometimes  it  is  agreed  that 
the  landlord  shall  pay  the  sewer  rate  also. 
I^  however,  the  landilord  has  undertaken 
to  pay  the  tenant  the  rates  and  taxes,  and 
fiiiis  to  do  so,  the  tenant  may  deduct  the 
amount  from  his  rent,  or  brins  an  aetioo 
to  recover  it;  but  this  shomd  be  done 
during  the  current  year,  and  if  the  tenant 
allows  a  connderable  time  to  elapse  with- 
out claiming  a  deduction  or  bringing  an 
action,  he  will  be  held  to  have  waived 
his  claim  to  recover  them  finm  the  land- 
lord. 

Where  a  fixed  rent  has  been  agreed 
upon,  has  become  due,  and  is  neither  paid 
nor  tendered,  the  landlord,  with  certain 
exceptions,  can  seise  growing  crops,  any 
kind  of  stock,  goods,  or  chattels,  upon 
the  premises,  or  pasturing  any  common 
enjoyed  in  right  of  the  premises,  whether 
such  things  are  the  actual  propfoty  of  the 
tenant  or  not;  and  if  the  rent  remains 
nnpiud,  he  may  sell  them.  It  fi>llows 
fh)m  this  general  rule  that  a  landkird 
can  distrain  on  the  goods  of  a  lodger 
who  occupies  under  his  tenant  [Dis- 
tress; Rent.] 

As  to  a  surrender  of  a  lease,  see  Sta- 
tute OF  Frauds. 

A  forfeiture  of  a  lease  may  arise  either 
by  a  breach  by  the  tenant  of  one  of  those 
conditions  which  are  implied  by  or  at- 
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tached  to  the  relation  of  landlord  and 
tenant,  as  where  a  tenant  diBclaims  or 
impugns  the  title  of  his  landlord  by  ac- 
knoivledging,  for  instance,  the  right  of 
property  to  be  vested  in  a  stranger,  or 
asserts  a  claim  to  it  himself  or  by  a 
breach  of  a  condition  irhich  is  expressly 
introduced  into  the  lease,  the  breach  of 
which  is  to  be  attended  with  a  forfeiture 
of  the  tenancy,  as  a  condition  to  pay  rent 
on  a  particular  day,  to  cultivate  in  a  par- 
ticulu*  manner,  &c.  To  this  head  may 
be  referred  provisoes  in  a  lease  for  re- 
entry by  the  landlord  on  the  doing  or 
fidlure  in  doing  of  certain  acts  by  the  te- 
nant, such  as  the  commission  of  waste,  the 
failure  to  repair,  &c.  The  courts  are 
said  to  be  nn&vourable  to  forfeitures; 
therefore,  when  the  landlord  has  notice  of 
an  act  of  forfeiture,  or  an  act  which  en- 
titles him  to  re-enter,  he  must  imme- 
diately proceed  in  such  a  way  as  to  show 
that  ne  intends  to  avail  himself  of  his 
strict  legal  right  If  after  the  commis- 
sion of  me  act  he  does  anvfhing  which 
amounts  to  a  recognition  of  the  tenancy, 
as  by  the  acceptance  of  rent  subsequently 
due,  he  will  nave  waived  his  right  to 
insist  upon  the  forfeiture. 

A  yearly  tenancy,  where  no  period  of 
notice  is  agreed  on,  must  be  determined 
by  a  notice  to  quit  at  the  expiration  of 
the  current  year,  given  six  months  previ- 
ously. In  the  case  of  lodging  the  time, 
when  less  than  a  year,  for  which  they  are 
taken,  will  be  the  time  for  which  a  notice 
is  necessary.  Thus  lodgings  taken  by 
the  month  or  week  require  a  month's 
or  week's  notice. 

The  notice  to  quit  need  not  be  in 
writing,  though,  fVom  the  greater  fedlity 
of  proving  it,  a  written  notice  is  alwavs 
better.  It  should  distinctly  describe  the 
premises,  be  positive  in  its  announce- 
ment of  an  intention  to  quit  or  require 
possession,  be  signed  by  the  party  giving 
It,  and  served  personally  upon  the  party 
to  be  affected  by  it. 

If  a  tenant,  after  having  given  notice 
to  quit,  continues  to  occupy,  he  is  liable 
to  pay  double  rent.  If  be  does  so,  no 
fresh  notice  is  necessary.  If  he  continues 
to  occupy  after  the  landlord  has  given 
him  notice,  he  is  liable  to  pay  double 
value  fer  the  premises. 
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At  the  expiration  of  the  lease,  the 
tenant  is  bound  to  deliver  up  possession 
of  the  premises ;  but  if  either  by  special 
agreement  or  by  the  custom  of  the  country 
the  tenant  is  entitied  to  the  crops  still 
standing  on  the  land,  and  which  are 
called  away-going  crops,  he  may  enter 
for  the  purpose  of  gathering  them,  and 
also  use  the  bams  and  stables  for  the 
purpose  of  threshing  theuL  The  in-com- 
ing  tenant  may  a&>  enter  during  the 
tenancy  of  the  preceding  tenant  to  plough 
and  prepare  the  land. 

As  to  the  recovery  of  rent  by  action  see 
Bent. 

If  the  tenant  refuses  to  deliver  the  pos- 
session of  the  land,  the  landlord  may 
bring  an  action  of  ejectment  to  recover  it, 
and  the  process  is  simplified  by  4  Geo. 

II.  c  28.     [Rent,  p.  637.] 

By  the  11  Geo.  11.  c.  19,  and  57  Geo. 

III.  c  52,  if  a  tenant,  under  any  lease 
or  agreement,  written  or  verbal,  though 
without  a  clause  of  re-entry,  of  lands  at 
a  rack-rent,  or  rent  of  three-feurths  the 
yearly  value,  shall  be  in  arrear  for  half 
a  year*s  rent,  and  shall  leave  the  pre- 
mises deserted  and  without  sufficient 
distress,  any  two  justices  of  the  county, 
at  the  request  of  the  landlord,  may  go 
and  visit  the  premises,  and  fix  on  the 
most  conspicuous  part  of  them  notice  in 
writing  on  what  day,  distant  fourteen 
days  at  least,  they  will  return  again  to 
view  the  premises ;  and  if  on  the  second 
day  no  one  appears  to  pay  the  rent,  aiid 
there  is  no  sufficient  distress  on  the  pre- 
mises, the  justices  may  put  the  landlord 
into  possession,  and  the  lease  shall  become 
void.  These  proceedings  are  subject  to 
appeal  before  the  judges  of  assize  for 
the  same  county  at  the  ensuing  assizes. 

By  1  ft  2  Vict  c  74,  where  uie  interest 
of  any  tenant  of  land,  &c.,  at  will,  or  for 
a  time  less  than  seven  years,  liable  to  the 

Ejrment  either  of  no  rent  or  a  rent  of 
ts  than  20/.  a  year,  shall  have  ended 
or  been  duly  determined,  and  the  tenant 
shall  refuse  to  quit,  the  landlord  mav 
serve  him  with  a  notice,  a  form  fer  which 
is  given  in  the  act,  to  appear  before  a 
justice  for  the  county ;  ana  if  he  fells  to 
show  aatisfectory  cause  why  he  should 
not  ffive  up  possession,  the  justices,  on 
proof  of  the  tenaney  and  of  the  expiration 
3f 
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of  it,  may  give  possession  to  the  landlord. 
If  the  landlord  was  not  at  the  time  of  the 
proceedings  lawfully  entitled  to  posses- 
sion, he  will  be  liable  to  an  action  of 
trespass  at  the  suit  of  the  tenant,  notwith- 
standing the  act  of  parliament 

(Woodfall's    Landlord   and    Tenant; 
Coote's  Landlord  and  Tenant.) 

TENANT      AT     SUFFERANCE. 
[Estate,] 
TENANT  AT  WILL.    [Estate.] 
TENANT  FOR  LIFE.    [Estate.] 
TENANT  FOR  YEARS.    [Estate; 
Lease.] 

TENANT  IN  FEE  SIMPLE.  [Es- 
tate.} 
TENANT  IN  TAIL.  [Estate.] 
TENANT-RIGHT  is  the  name  for  a 
species  of  customary  estates  peculiar  to 
.  the  northern  parts  of  Englanil,  in  which 
bordep  services  against  Scotland  were 
antiently  performed  before  the  political 
union  of  the  countries.  Tenant-right 
estates  were  holden  of  the  lord  of  the 
manor  by  payment  of  certain  customary 
rents  and  the  render  of  the  services  above 
mentioned,  are  descendible  from  ancestor 
to  heir  according  to  a  customary  mode 
differing  in  some  respects  from  the  rule 
of  descent  at  common-law,  and  were  not 
devisable  by  will  either  directly  or  by 
means  of  a  will  and  surrender  to  the  use 
of  the  same,  though  they  are  now  made 
devisable  by  1  Vict.  c.  26,  s.  3.  Although 
these  estates  appear  to  have  many  inci- 
dents which  do  not  properly  belong  to 
villeinage  tenure  or  copyhold,  not  being 
holden  at  the  will  of  the  lord,  or  by  copy 
of  court  roll,  and  being  alienable  by  deed 
and  admittance  thereon,  it  has  been  de- 
termined that  they  are  not  freehold,  but 
that  they  fall  under  the  same  general 
rules  as  copyhold  estates.  (Doe  d.  Reay 
v.  Huntingdon,  4  East,  271.) 

TENDER.  A  tender  is  the  offer  to 
perform  some  act  In  practice  it  gene- 
rally consists  in  an  offer  to  pay  money  on 
behalf  of  a  party  indebted,  or  who  has 
done  some  injury,  to  the  creditor,  or  to  the 
party  injured. 

A  tender  to  the  amount  of  408.  may  be 
in  silver;  but  beyond  that  amount  it 
must  be  in  gold,  or  in  Bank  of  England 
notes  payable  to  bearer  on  demand  for  any 
sum  above  5/.  (3  &  4  Wm.  IV.  c  6.) 


If  a  tender  be  made  of  a  larger  aawont 
in  silver,  or  in  country  bank-notes,  and 
no  objection  be  taken  at  the  time  to  the 
silver  or  notes,  the  objection  to  the  tender 
on  that  ground  is  waived,  and  the  tender 
is  good  to  the  amount  to  which  it  is 
made.  The  money  most  be  prodoced 
and  shown,  or  the  bag  or  other  thing 
which  contains  it  shown  to  the  party  to 
whom  'it  is  intended  to  be  given,  unless 
this  is  dispensed  with  by  some  dedara^ 
tion  or  act  of  the  creditcM'.  This  is 
insisted  upon  with  such  strictness,  that 
even  though  a  party  tell  his  creditor  that 
he  is  about  to  {my  him  so  much,  and  put 
his  hand  into  his  pocket  to  produce  the 
money,  yet  if  the  creditor  leave  the  pre- 
sence of  the  debtor  before  the  money  is 
actually  produced,  no  tender  will  have 
been  made :  but  if  the  creditor  refuse  to 
receive  the  money  menti(»ed  on  the 
ground  that  it  is  insufficient  in  amount, 
3ie  actual  production  of  it  is  not  neces- 
sary to  constitute  a  valid  tender.  The 
offer  must  be  absolute  and  without  ooo- 
didons.  An  offer  of  a  larger  amount 
with  a  request  of  change ;  an  offer  with  a 
request  of  a  receipt,  or  on  condition  that 
something  shall  be  done  on  the  part  of 
the  creditor,  are  not  valid  tenders ;  but 
an  offer  of  a  larger  sum  absolutely  with- 
out a  demand  of  change  is  good.  A  ten- 
der may  be  made  either  to  the  party 
actually  entitled  to  receive  it,  or  to  an 
agent  or  servant  authorised  to  receive  it 
or  to  a  managing  clerk;  and  a  tender 
will  not  be  invalidated  even  though  be- 
fore it  is  made  the  creditor  has  pot  the 
matter  into  the  hands  of  his  attorney  and 
the  mauaginjg;  clerk  of  the  creditor  re- 
fuses to  receive  it,  and  assigns  that  cir- 
cumstance as  his  reason  for  doing  sa  If 
the  attorney  write  to  the  debtor  demand- 
ing the  money,  a  tender  afterwards  made 
to  him  or  to  his  managing  clerk  is  good, 
unless  at  the  time  when  it  is  made  they 
disclaim  authority  to  receive  the  money. 
A  tender  ought  to  be  made  <m  behalf  of 
the  party  from  whom  the  money  is  due ; 
if  the  agent  appointed  by  him  to  make 
the  tender  offer  a  larger  sum  than  he  is 
authorised  to  do,  the  tender  will  neverthe- 
less be  good  for  the  full  amount  to  which 
the  tender  is  made. 
If  the  defendant  in  an  action  plead  a 
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tender,  he  most  state  that  he  has  always 
been  ready  to  pay  the  money,  and  he  must 
also  pay  it  into  conrt.  The  effect  of  the 
plea  18  to  admit  the  existence  of  the  am- 
tract  or  other  hcts  stated  in  the  declarap 
tion  which  form  the  cause  of  action  in 
the  plaintiff.  The  plea  goes  only  in  bar 
of  damages.  The  plaintiff  therefore  in 
such  case  can  never  be  nonsuited :  but  if 
issue  is  taken  on  the  mere  £ict  whether 
or  not  the  tender  has  been  made,  and  that 
laqt  is  found  for  the  defendant,  it  is  a  good 
defence  to  the  action. 

By  various  statutes,  magistrates,  officers 
of  excise,  &Ci,are  empowered,  ajfler  no- 
tice of  action  to  be  brought  against  them, 
to  tender  amends ;  and  if  the  amount  ten- 
dered is  sufficient,  the  tender  is  a  defence 
to  the  action. 

TENEMENT,  in  its  usual  and  popular 
acceptation,  is  applied  only  to  houses  and 
other  buildings ;  but  in  its  original,  proper, 
and  legal  meaning  it  includes  everything 
of  a  permanent  nature  that  may  be  au  ob- 
ject of  tenure,  or  may  be  held  in  the  legal 
sense,  whether  corporeal  or  incorporeal. 
It  is  sometimes  applied  in  a  more  confined 
sense  to  objects  of  feudal  tenure ;  in  ge- 
neral, however,  it  includes  not  only  land, 
but  every  modification  of  right  concern- 
ing it  Thus  the  word  '*  Liberum  tene- 
mentum,"  frank-tenement,  or  freehold,  is 
applicable  not  only  to  lands  and  other 
solid  objects,  but  also  to  offices,  rents, 
commons,  and  the  like.  [Estate,  T£- 
NURB.]    ( Harg.,  Co.  Litt.,  1 54,  a.  n.  7.) 

TENTHS  are  the  tenth  part  of  the 
yearly  value  of  all  ecclesiastical  livings. 
They  were  formerly  claimed  by  the  pope ; 
and  his  claim  was  sanctioned,  in  this 
country,  by  an  ordinance  in  the  20th 
year  of  Edward  I.,  when  a  valuation  of  all 
livings  was  made,  in  order  that  the  pope 
might  know  the  amount  of  his  revenue 
from  this  source.  The  possessions  after^ 
wards  acquired  by  the  church  were  not 
liable  to  the  payment  of  tenths  to  the  pope, 
as  all  livings  continued  to  be  charged  ac- 
cording to  that  valuation.  (Coke,  2  Inst,^ 
627.)  When  the  authority  of  the  pope 
was  extinguished  at  the  Reformation, 
Henry  VIII.  transferred  the  revenue 
arising  from  tenths  to  the  crown,  and  had 
a  new  valuation  of  all  the  livings,  so  as  to 
obtain  the  tenth  of  their  true  yearly  value 


at  that  time.  (36  Hen.  VIII.  c.  3,  s. 
9-11.)  By  royai  grants  under  1  Eliz.  c. 
19,  8.  S,  the  Archbishop  of  Canterbury 
and  the  Bishop  of  London  were  exempted 
from  tenths,  and  were  also  authorised  to 
receive  the  tenths  of  several  benefices  as 
a  compensation  for  certain  estates  which 
were  alienated  from  their  sees.  By  the 
6  Anne,  c.  24,  all  benefices  were  dis- 
charged from  the  payment  of  tenths 
which,  at  that  time,  were  under  the  an- 
nual value  of  50/.,  except  those  of  which 
the  tenths  had  previously  been  granted 
by  tlie  crown  to  other  parties.  There  are 
aUo  some  other  special  exemptions.  At 
the  present  time,  out  of  10,498  benefices, 
with  and  without  cure  of  souls,  there  are 
4898  which  remain  liable  to  tenths. 
(Pari,  Hep.  First-Fruits  and  Tenths, 
1837,  No.  384.)  Queen  Anne  gave  up 
the  revenue  arising  from  tenths,  as  well 
as  from  first-fruits,  which  had  been  en- 
joyed by  her  predecessors  since  the  Re- 
formation, and  by  act  2  and  3  of  her 
reign,  c  II,  assigned  it  to  the  augmenta- 
tion of  poor  livings ;  for  which  purpose  she 
erected  a  corporation  by  letters  patent  in 
1704  to  administer  the  funds,  called  the 
Governors  of  Queen  Anne's  Bounty.  Th  is 
act  declared  that  episcopal  sees  and  liv- 
ings not  exempted  should  continue  to  pay 
in  such  rates  and  proportions  only  as 
heretofore,  or  according  to  the  valuation 
of  Henry  VIII.,  commonly  known  as 
the  "  King's  Books."  Tenths  under  the 
act  I  Vict  c.  20,  are  collected  bv  the 
Treasurer  of  the  Governors  of  Queen 
Anne's  Bounty.  Payment  is  enforced  by 
Exchequer  process,  when  not  duly  made, 
and  the  treasurer  is  required  to  give  no- 
tice of  arrears  within  one  month  after  the 
proper  time  of  payment  In  case  of  a 
livmg  being  vacated,  the  Exchequer  is 
empowered  by  act  26  Hen.  VIII.  c.  3,  s. 
18,  to  recover  arrears  of  tenths,  not  only 
from  the  executors  and  administratorf, 
but  also  f^om  the  successor  of  the  last  in- 
cumbent. (2  Bum's  Ecclesiastical  Law, 
9th ed., pp.  273-295.)  [Benefice;  First- 

FRUIT8.J 

TENURE.  The  general  nature  of 
tenure  and  its  origin  and  history  in  Eng- 
land are  explained  in  the  article  Feudal 
Law.  A  few  remarks  may  be  made 
here  on  tenure  as  at  present  existing  by 
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the  lav  of  England,  fbr  whkh  purpose  a 
short  recapitulation  is  necessary. 

All  land  was  and  is  held  of  the  king 
either  mediately  or  immediately.  All 
tenures  were  distribntable  under  two 
general  heads,  according  as  the  services 
were  free  or  base;  and  consequently 
there  was  the  genenU  dirision  of  tenures 
into  Frank-tenement  or  free-holdinff,  and 
Villeinage.  The  act  of  Charles  fl.  (12 
.Car.  II.  0.  24)  abolished  nulitary  ten- 
ares,  which  were  one  kind  of  free  ser- 
Tioes,  and  changed  them  into  the  other 
species  of  jQree  serrices,  namely  free  and 
oonmion  socage.  Thus  one  tenure  in 
socage  was  established  for  all  lands  held 
by  a  free  tenure,  which  comprehended  all 
lands  held  of  the  king  or  others,  and  all 
tenures  except  tenures  in  frankalmoigne, 
copyhold,  and  the  honorary  sendees  of 
grand-seijeantT ;  and  it  was  enacted  by 
the  same  aet  that  all  tenures  which  should 
be  created  bT  the  king  in  future,  should 
be  infree  ana  common  socage.  It  is  par- 
ticularly provided  in  the  act  which  abo- 
lishes military  tenures,  that  it  shall  not 
alter  or  change  any  tenure  by  copy  of 
court-roll,  or  any  services  incident  thereto, 
nor  take  away  the  honorary  services  of 
grand^seijeanty,  other  than  charges  inci- 
dent to  tenure  by  knights'  service. 

Thus  it  appears  that  tenure  is  still  a 
fundamental  principle  of  the  law  relating 
to  hind  in  England, 

All  land  in  England  which  is  in  the 
hands  of  any  layman  is  held  of  some 
lord,  to  whom  the  holder  or  tenant  owes 
some  service.  It  is  by  doing  this  service 
that  the  tenant  is  entitled  to  hold  the 
land :  his  du^  is  a  service,  and  the  right 
of  the  lord  is  a  Seignory.  The  word 
tenure  comprehends  the  notion  of  this 
duty  and  of  this  right,  and  also  the  land 
in  resj^eei  of  which  the  duty  is  due:  the 
land  IS  a  Tenement  As  already  ob- 
served, all  land  u  held  either  mediately 
or  immediatelv  of  the  king;  and  ulti- 
mately all  land  is  held  of  the  king.  He 
who  is  the  owner  of  land  in  fte  simple, 
which  is  the  largest  estate  that  a  man 
can  have  in  land,  is  not  absolute  owner : 
he  owes  services  in  respect  of  his  fee  (or 
fief),  and  the  seignory  of  the  lord  always 
sabsists.    This  seignory  is  now  of  less 

^lue  than  it  wa«,  but  still  it  subosts. 


The  nature  of  tiie  old  f^d  was  this:  the 
tenant  had  the  use  of  the  land,  but  the 
ownership  remained  in  the  lord;  and 
this  is  still  the  case.  The  owner  of  a  fise 
has  in  fiict  a  more  profitable  estate  tima 
he  once  had;  but  he  still  owes  serviees, 
fealty  at  least,  and  the  ownership  of  the 
land  is  really  in  the  lord  and  ultimately 
in  the  king.  For  all  practical  pnrpoaea 
the  ownei^s  power  of  enjoyment  is  as 
complete  as  if  his  land  were  allodial;  but 
the  circumstance  of  its  not  being  allodial 
has  several  important  practical  conae- 
quenoes. 

No  land  in  England  can  be  without  an 
owner.  If  the  last  owner  of  tiie  fee  has 
died  without  heirs,  and  withoat  disposing 
of  his  fee  by  will,  the  lord  takes  die  land 
by  virtue  of  his  seignory.  If  land  is 
auened  to  a  person  who  hM  a  capacity  to 
acquire  but  not  to  hold  land  in  Rnglanrf, 
the  king  takes  the  land;  this  happens  in 
the  case  of  lands  being  sold  to  an  alien. 
If  a  man  commits  treason,  his  freehold 
lands  are  liable  to  be  forfSeited  to  the  king; 
and  his  copyhold  estates  to  the  lord  of 
the  manor,  m  the  form  and  under  the 
limitations  and  conditions  explained  in 
Law,  Crihihal,  p.  183.  If  a  man  com- 
mits  a  felony,  his  f^^ehold  and  copyhold 
lands  are  subject  to  fbrfeitnre  in  the 
manner  stated  in  Law,  Criminal,  p.  185. 
These  forfeitures  are  conseqnenoea  of 
tenure. 

The  case  of  church  lands  seems  some- 
thing peculiar.  Thev  are  held  by  tenure 
though  no  temporal  services  are  due. 
This  is  the  tenure  in  frankalmoigne, 
which   is   exjdained   under   Frankal- 

MOIONS. 

Tenure  in  fhmkalinoigne  is  now  ex- 
actiy  what  it  was  before  the  ISth  of 
Charles  II.  was  passed.  Chnrch  lands 
then,  which  are  held  in  f^mkalmoigne, 
owe  no  temporal  services,  but  they  owe 
spiritual  services,  and  the  lord  of  whom 
tney  are  held  must  be  considered  the 
owner.  And  this  conclusion  is  oonsislent 
with  and  part  of  the  law  of  tenure,  by 
which  no  land  in  England  is  ever  without 
an  owner.  Chnrch  land  diSen  from 
land  held  by  lavmen  in  this,  that  the 
beneficial  ownership  can  never  revert  to 
the  lord,  for  all  spiritual  persons  are  of 
the  natore  of  oorporationsi  and  when  a 
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panon  cUet,  the  corporation  sole  (as  he  is 
termed  by  an  odd  contradiction  in  terms) 
is  not  extinct,  and  it  is  the  duty  and  right 
of  some  definite  person  to  name  a  sacces- 
sor.  It  is  stated  by  Blackstone  (i.  470) 
that  "the  law  has  wisely  ordained  that 
the  parson,  qvatenus  parson,  shall  never 
<tie  any  more  than  the  king^  by  making 
him  and  his  successors  a  corporation ;  by 
which  means  all  the  original  rights  of  the 
parsonage  are  preserved  entire  to  the 
successor :  for  the  present  incnmbent  and 
his  predecessors  wfaio  lived  seven  centuries 
aoo^  are  in  law  one  and  the  same  person/* 
Kit  notwithstanding  this  ingenious  at- 
tempt to  make  one  man,  together  with 
others  not  ascertained,  a  corporation, 
which  term  means  one  juristical  person 
composed  of  more  than  one  natural 
person,  the  difficulty  really  is,  that  when 
a  parson  dies,  there  is  no  person  who  has 
a  legal  ownership  of  the  land  until  a  suo- 
oessor  is  appointed,  if  Blackstone's  theory 
is  true.  The  comparison  of  the  case  of  a 
parson  with  that  of  the  king  is  unapt,  for 
the  successor  to  a  deceased  king  is  ascer- 
tained by  the  death  of  his  ijredeoessor ; 
but  the  successor  of  a  parson  is  generally 
ascertained  by  the  will  of  some  other 
person  beinff  exercised,  and  till  the  per- 
son entitied  to  appoint  a  parson  has 
named  one,  and  he  has  been  duly  insti- 
tuted, the  lands  of  the  church  have  no 
legal  owner,  unless  the  lord  is  the  owner. 
This  seigpory  may  be  wortii  noUiing,  but 
it  still  exists.  The  difficulty  m&j  indeed 
be  solved  without  the  supposition  of  a 
seignory  still  existing,  and  m  the  folloif  • 
ing  manner.  There  is  succession  in  the 
case  of  one  parson  succeeding  another, 
for  which  the  notion  of  a  corporation  is 
not  necessary.  The  notion  of  succesnon 
is  this :  the  right  which  u  the  object  of 
the  succession,  continues  the  same ;  the 
subject,  that  is  the  person,  changes.  In 
order  to  constitute  strict  succession,  the 
new  ownership  or  right  must  begin  at  the 
moment  when  the  former  ceases,  and  the 
new  ownership  or  right  is  derived  from 
and  founded  on  a  former  ownership  or 
right  This  is  the  case  of  succession  to 
the  crown,  and  also  of  the  heir-at-law 
succeeding  to  real  property.  In  the  case 
of  a  parson,  when  a  new  one  is  appointed, 
his  right  by  a  fiction  at  law  commences 


at  the  time  when  his  predecessor's  right 
ceased,  though  an  interval  has  elapsed 
between  the  time  of  his  predecessor's 
death  and  his  own  appointment ;  and  this 
was  the  doctrine  which  the  Romans 
applied  to  the  case  of  a  heres  who  did  not 
take  possesion  of  the  hereditas  till  some 
time  after  the  death  of  the  testator  or 
intestate.  This  subject  is  discussed  by 
Savignv,  Sifstem  de$  RdittUchen  Eechts, 
&C.,  vol.  iii.  When  then  the  parson  dies, 
the  freehold  may,  according  to  this  doc- 
trine, be  considexed  to  be  in  abeyance  till 
the  appointment  of  his  successor,  one  of 
the  few  instances  in  the  English  law  in 
which  it  is  said  that  a  ft«ehold  estate  can 
be  in  abeyance. 

No  seignory,  in  the  sense  above  ex- 
plained, can  now  be  created  except  by 
the  king.  It  was  enacted  by  the  statute 
Quia  Emptores  (18  Edw.  I.  c.  1),  that  all 
feofiments  of  land  in  fee  simple  must  be 
so  made  tiiat  the  feoffee  must  hold  of  the 
chief^  that  is,  tiie  immediate  lord  of  the 
aliening  tenant,  by  the  same  services  by 
which  the  tenant  held.  All  seignories 
exist  now  which  existed  at  the  time  when 
the  statute  of  Quia  Emptores  was  passed. 
A  lord  ma^  release  the  services  to  a 
tenant ;  but  it  would  be  consistent  that  the 
king  could  not  release  the  services  due  to 
him,  for  if  that  were  the  case  land  might 
become  allodial,  and  on  the  death  of  a 
person  without  heirs  there  mi^ht  be  land 
without  an  owner,  which  is  inconsistent 
with  the  ftmdamental  prindples  of  law 
relating  to  English  land.  Still  it  ia 
said  that  the  king  can  release  to  his 
tenant  all  services,  and  yet  that  the  tenant 
holds  of  him.  By  this  assumption  of  a 
still  subsisting  tenure  the  consequence 
above  mentioned  is  avoided. 

Tenure  of  an  imperfect  kind  may  be 
created  at  present  Wherever  a  particu- 
lar estate  is  created,  it  is  held  of  the 
reversioner  by  an  imperfect  tenure :  tiiis 
is  the  common  case  of  landlord  and 
tenant  If  no  rent  or  other  services  are 
reserved  from  the  tenant  of  the  particular 
estate  for  life  or  years,  the  tenure  is  by 
foalty  only,  and  he  may  be  required 
to  take  the  oath  of  fealty.  But  the  right 
of  the  reversioner  to  whom  services  are 
due  is  solely  incident  to  the  reversion, 
and  is  created  at  the  same  time  with  it 
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The  perfect  tenure  originated  in  the  pure 
feudal  system,  in  which  the  seignory  of 
the  lord  was  the  legal  ownership  of  the 
land,  and  the  tenant  owed  his  services  for 
the  enjoyment  of  it  The  only  perfect 
tenure  uow  existing  is  Socage  tenure,  the 
services  of  which  are  certain,  and  con- 
sist, besides  fealty,  of  some  certain  annual 
rent.    [Socage.] 

The  right  of  wardship  was  one  of  the 
incidents  to  military  tenures.  The  lord 
had  a  right  to  the  wardship  of  his  infant 
tenant  until  he  was  twenty-one  years  of 
age ;  and  this  right  was  in  many  respects 
prejudicial  to  the  interests  of  the  heir. 
This  right  was  abolished  with  the  aboli- 
tion of  military  tenures.  The  right  of 
guardianship  to  an  infant  tenant  in  socage 
only  continues  to  the  age  of  fourteen; 
but  the  act  of  Charies  II.  (12,  c.  24) 
gave  a  father  power  by  deed  or  will, 
executed  as  the  statute  prescribes,  to 
appoint  a  guardian  to  any  of  his  children 
till  their  full  age  of  twenty-one,  or  for 
any  less  time.  (See  I  Vict  c.  26.)  The 
guardian  in  socage  was  the  next  of  kin 
to  the  heir,  and  he  was  chosen  from  that 
line,  whether  paternal  or  maternal,  from 
which  the  lands  had  not  descended  to 
the  heir,  and  consequently  such  guardian 
could  never  be  the  heir  of  the  infant 
This  wardship  then  had  no  relation  to 
tenure. 

If  the  services  due  in  respect  of  a  per- 
fect tenure  are  not  rendered  bv  the  tenant 
to  the  lord,  he  may  distrain,  that  is,  take 
any  chattels  that  are  on  the  land  in  re- 
spect of  which  the  services  are  due ;  and 
an  imperfect  tenure  so  for  resembles  a 
perfect  one,  that  a  reversioner  can  dis- 
train for  the  services  due  from  the  tenant 
of  the  particular  estate. 

A  right  still  incident  to  a  seignory  such 
as  a  subject  may  have  is  that  of  escheat, 
which  happeus  when  the  tenant  in  fee 
simple  dies  without  leaving  any  heir  to 
the  land,  and  without  having  incurred 
any  forfeiture  to  the  crown,  as  for 
treason.  Such  a  right  exists  by  virtue  of 
a  seignory  created  before  the  statute  of 
Quia  Emptores.  It  has  been  observed 
that  the  acquisition  by  escheat  is  not  a 
purchase,  because  the  escheated  land  de- 
scends as  the  seignory  would  have  de- 
scended.     Forfeiture   is  another  right 


incident  to  a  seignory,  and  it  may  happen 
in  consequence  of  any  act  by  which  the 
tenant  breaks  his  fidelity  (fealty)  to  his 
lord  of  whom  he  holds.  It  therefore 
extends  to  other  cases  than  treason  and 
felony.  This  subject  is  explained  under 
Forfeiture,  and  Tenant  and  Land- 
lord. When  lands  are  forfeited  to 
the  king  for  treason,  or  to  the  lord  for 
felony,  the  tenure  is  extinguished ;  and 
generally,  in  whatever  way  lands  come 
to  the  king  or  lord,  the  tenure  is  of 
necessity  extinguished.  If  lands  escheat 
to  the  king,  he  may  grant  them  again  in 
fee  simple. 

The  nature  of  tenure  will  be  better 
understood  by  consulting  the  fc^lowiog 
articles:  Copyhold;  Feudal  System; 
Manor;  Rent. 

TERM.  The  law  Terms  are  those 
portions  of  the  year  during  which  the 
courts  of  common  law  sit  for  the  despatch 
of  business.  They  are  four  in  number, 
and  are  called  Hilary  Term,  Easter  Term, 
Trinity  Term,  and  Michaelmas  Temi: 
they  take  their  names  from  those  festivals 
of  the  Church  which  immediately  pre- 
cede the  commencement  of  each.  Va- 
rious acts  of  parliament  have  been  passed 
relative  to  the  regulation  of  the  Terms. 
The  statute  which  now  determines  them 
is  the  11  Geo.  IV.  &  I  Wm.  IV.  c.  70, 
amended  by  I  Wm.  IV.  c  8,  which  en- 
acts that  Hilary  Term  shall  begin  on  the 
11th  and  end  on  the  Slst  of  January; 
Easter  begin  on  the  15th  of  April  and  end 
on  the  8th  of  May;  IVinity  begin  on  the 
22ud  of  May  and  end  on  the  12th  of 
June ;  Michaelmas  begin  on  the  2nd  and 
end  on  the  25th  of  November.  Monday 
is  in  all  cases  substituted  for  Sunday  when 
the  first  day  of  Term  fiills  on  Sunday. 
During  Term  four  jnd^  sit  in  each 
court,  and  are  occupied  in  deciding  pore 
matters  of  law  only,  without  the  interven- 
tion of  a  jury.  The  fifth  judge  in  each 
court  sometimes  sits  alone  to  determine 
matters  of  smaller  importance  or  to 
try  causes  at  Nisi  Prius.  By  the  sta- 
tute 1  &  2  Vict  c.  32,  the  ooortB  of 
common  law  are  empowered,  upon  giv- 
ing notice,  to  hold  sittings  out  of  Tenn 
for  the  purpose  of  disposiug  of  the 
business  then  pending  and  undecided  be- 
fore them.    These  sittings  are  condiicled 
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in  the  same  manner  as  those  during  the 
Term,  except  that  no  new  business  is 
introduced.  The  period  during  which 
they  have  the  power  to  do  this  is  re- 
stricted to  *'8udi  times  as  are  now  by 
law  appointed  for  holding  sittings  at 
Nisi  Pnus  in  London  and  Westminster." 
These  times  are  appointed  by  1  Wm.  IV. 
c  70,  s.  7»  and  consist  of  **  not  more  than 
twenty-four  days,  ezclosiTe  of  Sundays, 
after  any  Hilary,  Trinity,  and  Michael- 
mas Term,  not  more  than  six  days,  ez- 
clnsive  of  Sundajrs,  after  any  Easter 
Term,  to  be  reckoned  consecutiyely  after 
such  Terms."  The  judges  are  aUo  em- 
powered by  the  same  section  to  appoint 
such  day  or  days  as  they  shall  think  fit 
for  any  trial  at  bar  (that  is,  a  trial  before 
four  judges  of  the  court),  and  the  time  so 
appointed,  if  in  vacation,  is  for  the  pur- 
poses of  ibe  trial  to  be  deemed  a  part  of 
thepreeeding  Term. 

There  is  also  a  provision  which  enables 
the  judges,  with  the  consent  of  the  par- 
ties, to  appoint  any  time  not  within  the 
twenty-four  days  for  the  trial  of  any 
cause  at  Nisi  Prins.  The  sittings  during 
these  twenty-four  and  six  days  are  called 
the  sittings  after  Term,  and  are  held  for 
the  trials  of  causes  at  Nisi  Prius  fbr 
London  and  Westminster,  which  places 
do  not  form  part  of  any  of  the  circuits. 
Sittings  at  Nisi  Prins  are  also  held  fbr 
the  same  purpKwe  befbre  single  judges 
during  Term  time,  but  no  special  jury 
cases  are  taken  within  the  Term.  (Spel- 
man.  Of  the  Ternu;  3  Blackstone's  Com^ 
276.) 

TERM  OF  TEARS  rignifies  the  es- 
tate and  interest  which  pass  to  the  person 
to  whom  an  estate  for  years  is  granted  by 
the  owner  of  the  fee.    [Estate.] 

TERRIER,  fitmi  the  French  word 
terrier,  a  land-book,  a  register  or  survey 
of  lands.  Those  best  known  in  this  conn- 
try  are  the  eeclesastieal  terriers  made 
under  the  provisions  of  the  87th  canon. 
They  consist  of  a  detail  of  the  temporal 
possessions  of  the  church  in  the  parish. 
They  ought  to  be  signed  by  the  passon, 
and  are  sometimes  also  signed  by  the 
churchwardens  and  some  of  the  substan- 
tial inhabitants  of  the  parish.  Their 
proper  place  of  custody  is  the  bishop's  or 
Archdeacon's  registry :  a  copy  also  is  fre- 


quently placed  in  the  parish  chest  If  a 
terrier  is  proved  to  be  produced  from  the 
proper  custody,  and  therefore  maj  be  pre- 
sumed to  be  ^nuine,  it  is  in  all  instances 
evidence  agaihst  the  parson.  In  those 
instances  where  it  hais  been  signed  by 
churchwardens  elected  by  the  parish  or 
by  the  inhabitants,  it  is  also  evidence 
against  the  inhabitants  generally;  even 
against  those  occupying  lands  other  than 
the  lands  occupied  by  the  inhabitants  who 
signed  it  The  questions  in  respect  of 
which  a  terrier  is  generally  employed  as 
evidence  are  those  relating  to  the  glebe, 
tithes,  a  modus,  &c  (Starkie,  On  Evi- 
dence,) 
TEST  ACT.  [Established  Church  ; 

NONGONFORHITT.1 

TESTAMENT.    [Will.] 
TESTE  OF  A  WRIT.      [Writ.] 
TESTIMONY.    [Evidence.] 
THEATRE.    Before  the  reign  of  Eli- 
zabeth theatrical  representations  appear 
to  have  been  subject  to  no  legal  restnunt 
beyond  the  liability  of  those  who  con- 
ducted them  to  the  vagrant  laws. 

But,  although  players,  as  such,  were 
subject  to  no  general  legal  restrictions,  it 
is  probable  that  the  practice  of  granting 
licences  from  the  crown  to  such  persons 
prevailed  as  early  as  the  rei^  of  Henry 
VlII.  The  eantest  theatrical  licence 
from,  the  crown  now  extant  is  that 
granted  by  Queen  Elizabeth,  in  1574,  to 
James  Burbiuze  and  four  other  persons, 
<*  servants  to  ti^e  Earl  of  Leicester,^'  which 
contains  a  proviso  that  the  performances 
thereby  andiorized,  before  tney  are  pub- 
licly represented,  shall  be  seen  and  al- 
lowed by  the  queen's  master  of  the  revels ; 
a  stipulation  analogous  to  the  licence  of 
the  lord  chamberlain  under  the  Licensing 
Act  at  the  present  day.  These  licences 
firom  the  crown  were  originally  nothing 
more  than  authorities  to  itinerate,  which 
ezempted  strolling  players  from  being 
molested  by  proceedings  taken  under  the 
laws  or  prodamations  against  vagrants, 
and  also  superseded  the  necessity  of 
licences  firom  local  magistrates. 

Although  theatrical  representations 
became  much  more  general  m  the  reigns 
of  James  I.  and  Charles  I.,  no  laws  were 
enacted  for  their  regulation,  with  the 
exception  of  the  stat  I  Car.  I.  c  I,  which 
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suppressed  the  performance  of**  interludes 
and  common  plavs  "  upon  the  Lord's  Day. 
An  ordinance  of  the  Long  Parliament,  m 
1648,  was  directed  to  the  suppression  of 
all  stage-plays  and  interludes,  but  though 
occasionally  enforced  with  much  rigour, 
it  &iled  to  abolish  these  entertsdnments. 
The  Stat  12  Ann.  stat  2,  c.  23,  in  general 
terms,  classed  players  of  interludes  as 
rogues  and  Tagabonds ;  but  the  stat  10 
Geo.  II.,  c  28,  s.  1,  expounded  the  former 
statute,  by  enacting  that  •*  every  person, 
who  should  for  hire,  gain,  or  reward,  act, 
represent,  or  perform  any  play  or  other 
entertainment  of  the  stage,  or  any  part 
tkerein,  if  he  shall  not  nave  any  legal 
settlement  where  the  offence  should  be 
committed,  without  authority  by  patent 
from  the  king,  or  licence  from  the  lord 
chamberlain,  would  be  deemed  a  rogue 
and  vagabond  within  the  stat  12  Ann." 
This  provision  is  now  repealed  by  the  stat 
5  Geo.  IV.  c.  83,  and  players  as  such, 
whether  stationary  or  itinerant  are,  at 
the  present  day,  not  amenable  to  the  law 
as  rogues  and  vagabonds.  By  the  2nd 
section  of  the  above  statute,  10  Geo.  II. 
c.  28,  which,  with  the  exceptions  just 
mentioned,  is  still  in  full  operation,  and 
forms  the  law  of  the  metropolitan  thea- 
tres, it  is  enacted  generally,  that  **  every 
person  who  shall,  without  a  patent  or 
licence,  act  or  perform  any  entertainment 
of  the  stage  ror  hire,  gain,  or  reward, 
shall  forfeit  the  sum  of  50/."  By  the  3rd 
section  it  is  declared,  that  **  no  person 
shall  for  hire,  gain,  or  reward  act,  per- 
form, or  represent  any  new  interlude, 
tragedy,  comedy,  opera,  play,  farce,  or 
other  entertainment  of  the  stage,  or  any 
parts  therein;  or  any  new  act,  scene,  or 
other  part  added  to  any  old  interlude, 
tragedy,  comedy,  opera,  play,  farce,  or 
other  entertainment  of  the  stage,  or  any 
new  prologue  or  epilogue,  unless  a  true 
copy  thereof  be  sent  to  the  lord  cham- 
berlain of  the  king's  household  for  the 
tim(%  being,  fourteen  days  at  the  least  before 
the  acting,  representing,  or  performing 
thereof,  together  with  an  account  of  the 
play-house  or  place  where  the  same  shall 
be,  and  the  time  when  the  same  is  first  in- 
tended to  be  first  acted,  represented,  or 
performed,  signed  by  the  master  or  ma- 
nager."   The  4th  section  authorizes  the 


lord  chamberlain  to  prohibit  the  perfonn- 
ance  of  any  theatrical  entertaiiunent,  and 
subjects  the  persons  infiinging  this  pro- 
hibition to  a  penalty  of  dOZi,  and  the  for- 
feiture of  their  patent  or  lioeiMe.  Tlie 
5th  section  provides  that  *'iio  person 
shall  be  authorized  by  patent  from  tibe 
crown,  or  licence  from  the  lord  chamber- 
lain, to  act,  represent,  or  perform  for  hire 
or  reward,  any  interlude,  tragedy,  come- 
dy, opera,  play,  fkrce,  or  other  entertun- 
ment  of  the  stage,  in  any  nart  of  Great 
Britain,  except  in  the  city  of  Westminster 
and  within  the  liberties  thereof^  and  in 
such  places  where  the  king  shall  person- 
ally reside,  and  during  sach  residence 
only."  The  7th  section  enacts,  that  **if 
any  interlude,  tragedy,  comedy,  opera, 
play,  farce,  or  other  entertainment  of  the 
stage,  or  any  act  scene,  or  part  thereof 
shall  be  acted,  represented,  or  performed 
in  any  house  or  place  where  wine,  ale, 
beer,  or  other  liquors  shall  be  sold  or 
retailed,  the  same  shall  be  deemed  to  be 
acted,  represented,  and  performed  for 
gain,  hire,  and  reward."  Within  a  fow 
}rears  after  the  passine  of  this  act  of  parw 
liament,  the  clause  which  reatricted  the 
power  of  granting  patents  by  the  crown 
to  theatres  within  the  city  of  Westmin- 
ster and  places  of  royal  residence,  was 
found  to  be  productive  of  inconvenience ; 
and  special  acts  of  parliament  were  paased, 
which  exempted  several  large  towns,  in 
which  such  entertainments  were  desired, 
from  the  operation  of  that  daose,  and 
authorized  the  king  to  grant  letters  lor 
establishing  theatres  in  such  places.  In- 
stances of  statutes  of  this  kind  occur 
with  respect  to  Bath,  in  stat  8  Geo.  III. 
c.  10 ;  with  respect  to  Liverpool,  in  the 
stat  11  Geo.  III.  c  16 ;  and  with  respect 
to  Bristol,  in  the  stat  18  Geo.  III.  c  8. 

A  further  relaxation  of  the  rule  estar 
blished  by  the  stat  10  Geo.  II.  c  28,  for 
the  regulation  of  theatrical  performances, 
was  effected  by  the  statute  28  Geo.  IIL 
c.  SO,  in  favour  of  places  which  could  not 
be  expected  to  bear  the  expense  of  a  spe- 
cial act  of  parliament  By  this  latter 
statute,  the  justices  of  the  peace  at  gene- 
ral or  quarter  sessions  are  authorial  to 
license  the  performance  of  any  audi  tra- 
gedies, comedies,  interludes,  operas,  plays, 
or  farces  as  are  represented  at  the  patent 
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or  licensed  theatres  in  Westminster,  or  as 
have  been  submitted  to  the  Lord  Cham- 
berlain, at  any  place  within  their  jnris- 
dicdon  not  within  20  miles  of  Loudon, 
Westminster,  or  Edinburgh,  or  8  miles 
of  any  patent  or  licensed  theatre,  or  10 
miles  of  the  king's  residence,  or  14  miles 
of  either  of  the  universities  of  Oxford  or 
Cambridge,  or  2  miles  of  the  outward 
limits  of  any  place  having  peculiar  juris- 
diction. 

The  penalties  imposed  by  the  stat  10 
Geo.  II.  c.  28,  being  found  in  practice 
insufficient  to  prevent  the  p«rformanoe  of 
theatrical  entertainments  without  licence, 
and  great  evils  being  alleged  to  follow 
from  the  resort  of  the  Tower  orders  in  Lon- 
don to  such  entertainments,  the  legislature, 
in  the  year  1839,  gave  additional  powers 
to  the  metropolitan  police  for  their  preven- 
tion. By  the  46th  section  of  the  stat  2 
&  3  Vict  c.  47,  **the  commissioners  of 
police  are  empowered  to  authorize  a  su- 
perintendent, with  such  constables  as  he 
may  think  necessary,  to  enter  into  any 
house  or  room,  kept  or  used  within  the 
metropolitan  police  district  for  stage 
plap  or  dramatic  entertainments,  into 
which  admission  is  obtained  by  payment 
of  money,  and  which  is  not  a  licensed 
theatre,  and  to  take  into  custody  all  per- 
sons who  shall  be  found  therein  without 
lawful  excuse."  The  same  clause  enacts 
that  **  every  person  keeping,  uising,  or 
knowingly  letting  any  house  or  other 
tenement  for  the  purpose  of  being  used  as 
an  unlicensed  theatre,  shall  be  liable  to  a 
penalty  of  20/.,  or,  in  the  discretion  of 
the  magistrate,  ma^  be  committed  to  the 
House  of  Correction,  with  or  without 
hard  labour,  for  two  calendar  months; 
and  ever3r  person  performing  or  being 
therein  without  lawful  excuse  shall  be 
liable  to  a  penaltyof  forty  shillings." 

The  3  &  4  Wm.  IV.  c  15,  and 
subsequent  acts,  regulate  property  in 
dramatic  compositions.  [Copybioht,  p. 
642.1 

THEFT.    [Law,  Criminal.] 

THEODOSIAN  CODE.  [Consti- 
TUTioNB,  Roman,  p.  621.1 

THIRTY-NINE  ARTICLES.  [Esta- 
blished Church.] 

THREATENING  LETTERS.  [Law, 
Cbixikal,  p.  194.] 


TIMBER  TRADE.  [Tax,  Taxa- 
tion.] 

TIN  TRADE.    [Mines.] 

TITHES  are  the  tentii  part  of  the  in- 
crease yearlv  arising  and  renewing  from 
the  profits  of  lands,  the  stock  upon  lands, 
and  the  personal  industry  of  the  inhabit- 
ants, and  are  offerings  payable  to  the 
church,  by  law.  Under  the  Jewish  sys- 
tem, tHe  tenth  part  of  the  yearly  increase 
of  tixeir  goods  was  due  to  the  priests. 
(Numbers  xviii.  21  ;  Deut.  xiv.  22 ; 
Levit,  xxvii.  30,  32.) 

In  the  earliest  ages  of  the  Christian 
church,  offerings  were  made  by  its  mem- 
bers at  the  altar,  at  collections,  and  in 
other  ways ;  and  such  pavments  were  en- 
joined by  decrees  of  the  church,  and 
sanctioned  by  general  usage.  For  many 
centuries,  however,  they  were  voluntary. 
But  when  the  church  had  increased  m 
power,  and  began  to  number  amongst  its 
members  many  who  adhered  to  it  because 
it  was  the  prevailing  religion,  it  was 
found  necessary  to  eiiforce  certain  fixed 
contributions  for  the  support  of  the  mi*> 
nisters  of  religion.  The  church  relied 
upon  the  example  of  the  Jews,  and 
claimed  a  tenth.  Meanwhile,  the  con- 
version of  temporal  princes  to  Christian'^ 
ity,  and  their  zeal  in  fiivonr  of  their  new 
faith,  enabled  the  church  to  obtain  the 
enactment  of  laws  to  compel  the  ^yment 
of  tithes.  In  England,  tne  first  instance 
of  a  law  for  the  offering  of  tithes  was 
that  of  Offa,  king  of  Mercia,  towards 
the  end  of  the  eighth  century.  He  first 
gave  the  church  a  civil  right  in  tithes, 
and  enabled  the  clergy  to  recover  them 
as  their  legal  due.  Tbe  law  of  Ofia  was 
at  a  later  period  extended  to  the  whole  of 
England  by  King  Ethelwulph.  (Prideaux, 
On  Tithes,  167.) 

At  first,  though  every  man  was  obliged 
to  pay  tithes,  the  particular  church  or 
monastery  to  which  they  should  be  paid 
appears  to  have  been  left  to  his  own  op- 
tion. In  the  year  1200,  however.  Pope 
Innocent  III.  directed  a  decretal  epistle 
to  the  archbishop  of  Canterbury,  in  which 
he  enjoined  the  payment  of  tithes  to  the 
parsons  of  the  respective  parishes.  This 
parochial  appropriation  of  tithes  has 
ever  since  been  the  law  of  England. 
(Coke,  2  In8t.»  641.) 
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•  The  tithes  thus  payable  were  of  three 
kinds — pradial,  mixed,  and  peraonaL 
Pradial  tithes  are  sach  as  arise  immedi- 
tttely  from  the  ground,  as  grain  of  all 
sorts,  fruits,  and  herbs.  Mixed  tithes 
arise  from  things  nourished  by  the  earth, 
as  colts,  calves,  pigs,  lambs,  chickens, 
milk,  cheese,  and  eggs.  Personal  tithes 
are  paid  from  the  profits  arising  from  the 
labour  and  industry  of  men  engaged  in 
trades  or  other  occupations;  being  the 
tenth  part  of  the  clear  gain,  after  deduct- 
ing all  charges.  (Watson,  On  Tithes^  c. 
49.)  It  is  sometimes  stated  that  personal 
tithes  seem  to  have  been  generally  com- 
muted for  the  more  moderate  tribute  of 
Easter  Offerings ;  unless  in  fishing-towns, 
or  other  places  where  peculiar  circum- 
stances have  caused  a  continuance  of  the 
primitive  usages.  (Burton,  Compend.  of 
the  Law  cf  Real  Property,  §  1173.) 

Tithes  are  further  divided  into  ^eat 
and  small.  The  great  tithes  consist  of 
com,  hay,  wood,  &c.;  the  small  tithes 
consist  of  the  prsodial  tithes  of  other 
kinds,  together  with  mixed  and  personal 
tithes.  This  distinction  is  arbitrary,  and 
not  dependent  upon  the  relative  value  of 
the  different  kinds  of  tithe  within  a  par- 
ticular parish.  Potatoes,  for  instance, 
grown  in  fields,  have  been  adjudged  to 
be  small  tithes,  in  whatever  quantities 
planted  (Smith  t;.  Wyatt.  2  Atk.,  364), 
while  com  and  hay  in  the  smallest  portions 
still  continue  to  be  treated  as  great  tithes. 
The  distinction  is  of  material  consequence, 
as  great  tithes  belong,  of  right,  to  the 
rector  of  the  parish,  and  small  tithes  to 
the  vicar. 

No  tithes  are  paid  for  quarries  or 
mines,  because  their  products  are  not  the 
increase,  but  are  part  of  the  substance 
of  the  earth.  There  may,  however,  be 
tithes  of  minerals  by  custom.  Neither 
are  houses,  considered  separately  from 
the  soil,  chargeable,  as  having  no  annual 
increase.  By  the  common  law  of  Eng- 
land no  tithe  is  due  for  wild  animsds 
such  as  fish,  game,  &c. ;  but  there  are 
local  customs  Dy  which  tithe  has  been 
paid  from  such  things  from  time  imme- 
morial, and  in  those  places  such  custom- 
ary tithes  may  be  exacted.  Tame  ani- 
mals, kept  for  pleasure  or  curiosity,  are 
also  exempt  fh>m  tithes. 


Tithes  were  originally  paid  in  kind, 
that  is,  the  tenth  wheat-sheaf,  the  tenth 
lamb  or  pig,  as  the  case  might  be,  be- 
longed to  the  parson  of  the  parish  as  his 
tithe.  The  inconvenience  and  vexation 
of  such  a  mode  of  payment  are  obTion.s 
but  no  attempt  had  been  made  in  this 
country,  till  very  recently,  to  introdooe 
a  general  improvement  in  the  mode  of 
collection.  The  inconvenience  of  paying 
tithes  in  kind  must  long  since  have  been 
fiilt,  and  certain  modes  of  obTiatiog  it 
were  occasionally  practised.  Sometimes 
the  owner  of  land  would  enter  into  a 
composition  with  the  parson  or  vi<ar, 
with  the  consent  of  the  ordinary  and  the 
patron  of  the  living,  by  which  certain 
land  should  be  altogether  discharged  from 
tithes,  on  conveying  other  land  for  the  use 
of  the  church,  or  making  compensation. 
In  other  words,  the  owner  of  the  land  pui^ 
chased  an  exemption  from  tithes.  Sach 
arrangements  between  landowners  and  the 
church  were  recognised  by  law ;  but  it  was 
found  that  they  were  often  injurious  to  the 
church  by  reason  of  an  insufficient  value 
being  given  fi)r  the  tithes.  The  acts  1  Eli- 
zabeth, c.  19,  and  13  Elizabeth,  c.  10,  were 
accordingly  passed,  which  disabled  arch- 
bishops, bishops,  colleges,  deans,  chapters, 
hospitals,  parsons,  and  vicars,  ftom  mak- 
ing any  alienation  of  their  property  fi>r  a 
longer  term  than  twenty-one  years  or 
three  lives.  In  order  to  establish  an  ex- 
emption from  tithes  on  the  ground  of  a 
real  composition,  it  is  therefore  necessary 
to  show  that  such  composition  had  been 
entered  into  before  the  statutes  of  Eliza- 
beth. Since  that  time  compositions  have 
rarely  been  made,  except  under  the  au- 
thority of  private  acts  of  parliament. 

Another  method  of  avoiding  the  pay- 
ment of  tithes  in  kind  was  by  a  modvs 
decimandi,  commonly  called  a  modua. 
This  consists  of  any  custom  in  a  arti- 
cular place,  by  which  the  ordmary 
mode  of  collecting  tithes  has  been  super- 
seded by  some  special  manner  of  tithing. 
In  some  parishes  the  custom  has  pre- 
vuled,  time  out  of  mind,  of  paying  a  cer- 
tain sum  of  money  annually  for  every  acre 
of  land,  in  lieu  of  tithes.  In  others,  a 
smaller  quantity  of  produce  is  given,  imd 
the  residue  is  made  up  in  labour,  as  every 
12th  sheaf  of  wheat  instead  of  the  lOtb, 
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but  to  be  housed  or  threshed  by  the 
tithe-payer. 

A  large  portion  of  the  land  of  Eng- 
land and  Wales  is  tithe-f^  from  various 
causes.  Some  has  been  exempted  under 
real  composition,  as  already  explained, 
and  some  by  prescription,  which  sup- 
poses a  composition  to  have  been  for- 
merly made.  The  most  frequent  ground 
of  exemption  is  that  the  land  once  be- 
longed to  a  religious  house,  and  was  there- 
fore discharged  m  followingmanner : — All 
abbots,  priors,  and  other  heads  of  religious 
houses,  originally  paid  tithes  from  the 
lands  belonging  to  them,  until  Pope 
Paschal  II.  exempted  all  spiritual  persons 
from  paying  tithes  of  lands  which  were 
in  their  own  hands.  This  general  dis- 
charge continued  till  the  time  of  King 
Henry  II.,  when  Pope  Adrian  IV.  re- 
strained it  to  the  three  religious  orders  of 
Cistercians,  Templars,  and  Hospitalers, 
to  whom  Pope  Innocent  III.  added  the 
Pnemonstratenses.  These  four  orders, 
on  account  of  their  exemption,  were 
commonly  called  the  privileged  orders. 
The  Council  of  Lateran,  in  1215,  further 
restrained  this  exemption  to  lands  in  the 
occupation  of  those  religious  orders  of 
which  they  were  in  possession  before  that 
council.  Bulls  were,  however,  obtained 
for  discharging  particular  monasteries 
from  the  payment  of  tithes,  which  would 
not  otherwise  have  been  exempt;  by 
which  means  much  land  has  been  ever 
since  tithe-free.  Another  mode  by  which 
lands  belonging  to  religious  houses  be- 
came not  liable  to  the  payment  of  tithes 
was  that  of  unity  rf  ponession;  as 
where  the  hinds  and  the  rectory  belonged 
to  the  same  establishment,  which  would 
not,  of  course,  pay  tithes  to  itself.  Yet 
the  lands  were  not  absolutely  discharged 
by  this  unity  of  possessiou,  for,  upon  any 
disunion,  the  payment  of  tithes  was  re- 
vived ;  so  that  the  union  only  suspended 
the  payment  The  act  31  Hen.  VIII.  c. 
13,  which  dissolved  several  of  the  reli- 
gious houses,  continued  the  discharge  of 
tiieir  lands  from  tithes,  though  in  the 
possession  of  the  king  or  any  other  per- 
son by  grant  from  the  crown;  and,  in 
consequence  of  this,  the  lands  of  many 
laymen  which  were  granted  by  the 
crown  are  tithe-free,  and  the  right  to 


tithe  and  the  property  in  many  rectoriM 
are  vested  in  laymen.  Many  monas- 
teries had  previously  been  dissolved  by 
act  of  parliament,  but  as  no  such  clause 
as  that  contained  in  the  31  Hen.  VIII. 
had  been  introduced  into  other  acts,  the 
lands  of  the  monasteries  dissolved  by 
them  became  chargeable  with  tithes. 

We  have  stated  enough  concerning  the 
nature  of  tithes  and  the  various  circum- 
stances affecting  them,  to  show  how  com- 
plicated must  be  the  laws,  and  how  en- 
tangled the  interests  of  different  parties 
who  had  to  pav  or  to  receive  them.  The 
payment  of  tithes  in  kind  has  been  a 
cause  of  constant  dispute  between  cler- 
gymen and  their  parishioners.  W^ith  the 
best  intentions  on  both  sides,  the  very 
nature  of  titiies  is  such,  that  doubts  and 
difficulties  must  arise  between  them ;  and 
even  where  there  is  no  doubt,  the  form  and 
principle  of  payment  are  odious  and  dis- 
couraging. The  hardships  and  injustice 
of  tithes  upon  the  agriculturist  are  well 
described  by  Dr.  Paley :— "  Agriculture 
is  discouraged  by  every  constitution  of 
landed  property  which  lets  in  those  who 
have  no  concern  in  the  improvement  to  a 
participation  of  the  profit ;  of  all  institu- 
tions which  are  in  this  way  adverse  to 
cultivation  and  improvement,  none  is  so 
noxious  as  that  of  tithes.  A  claimant 
here  enters  into  the  produce  who  con- 
tributed no  assistance  whatever  to  the 
production.  When  years  perhaps  of  care 
and  toil  have  matured  an  improvement ; 
when  the  husbandman  sees  new  crops 
ripening  to  his  skill  and  industry;  the 
moment  he  is  ready  to  put  his  sickle  to 
the  grain,  he  finds  himself  compelled 
to  divide  his  harvest  with  a  stranger." 
(Moral  and  Political  PhUonphy,  chapter 
xii.) 

If  tithes  then  be  in  principle  an  inju- 
rious and  restrictive  tax  upon  agriculture, 
and  if  the  mode  of  collection  be  vexatious, 
it  became  the  duty  of  a  legislature  to 
provide  a  remedy  for  these  evils.  But 
tithes  are  unlike  any  other  tax,  which 
being  found  injurious  to  the  state,  may  be 
removed  on  providing  others.  They  are 
not  the  property  of  the  state :  they  are 
payable  not  only  to  spiritual  persons,  but 
to  lay  impropriators;  they  have  been  the 
subject  of  innumerable  private  bargains ; 
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Und  has  been  6oId  at  a  higher  price  on 
aoooont  of  its  exemption  from  tithe  ;  the 
value  of  the  patronage  of  the  greater 
portion  of  the  livings  of  this  country  is 
dependent  upon  the  existing  liability  of 
land  to  tithes;  in  short,  the  various  rela- 
tions of  society  have  been  for  centuries  so 
closely  connected  with  the  receipt  and 
payment  of  tithes,  that  to  have  abolished 
them  would  have  been  injustice  to  many, 
and  no  advantage  to  the  community ;  for 
the  whole  profit  would  immediately  have 
been  enjoyed  by  those  whose  lands  were 
discharged  from  payments  to  which  they 
had  always  been  liable,  and  subject  to 
which  they  had  most  probably  been  pur- 
chased. 

As  for  these  reasons  the  extinction  of 
tithes  was  impracticable,  a  commutation 
of  them  has  been  attempted  and  has  been 
found  most  successful.  Dr.  Paley,  who 
saw  so  clearly  the  evils  of  tithes,  himself 
suggested  this  improvement  **  No  measure 
of  such  extensive  concern  appears  to  me 
so  practicable,  nor  any  single  alteration 
so  beneficial,  as  the  conversion  of  tithes 
into  corn-rents.  This  commutation,  I  am 
convinced,  nu|[ht  be  so  adjusted  as  to 
secure  to  the  tithe-holder  a  complete  and 
perpetual  equivalent  for  his  interest,  and 
to  leave  to  industry  its  full  operation  and 
entire  reward."  {Moral  and  Political 
Philosophy t  chapter  xii.)  This  principle 
of  commutation  was  first  propoMd  to  be 
applied  by  the  legislature  to  Ireland.  In 
addition  to  the  common  evils  of  a  tithe 
system,  that  country  was  labouring  under 
another.  The  mass  of  the  people,  who 
are  Roman  Catholics,  were  paying  tithes 
to  a  Protestant  clergy.  Resistance  to  the 
payment  of  tithes  had  become  so  general 
that  a  commutation  was  deemed  ab^lutely 
necessary  for  the  safety  of  the  church  of 
Ireland.  It  was  recommended  by  com- 
mittees of  both  houses  of  parliament  in 
1832,  but  not  finally  carried  into  effect 
until  1838. 

The  statutes  for  the  general  commu- 
tation of  tithes  in  England  are  the  6  &  7 
Will.  IV.    c  71,  the  7  Will.  IV,    and 

1  Vict    c  69,  the  1  &  2  Vict  c.  64,  the 

2  &  3  Vict  c.  32,  and  the  5  &  6  Vict 
c.  54.  Their  object  is  to  substitute  a  rent- 
charge,  payable  in  money,  but  in  amount 
varying  according  to  the  average  price  of 


com  for  seven  preceding  years,  lor  all 
tithes,  whether  payable  ondler  a  modas  or 
composition,  or  not  A  voluntary  agree- 
ment between  the  owners  of  the  land  and 
of  the  tithes  was  first  promoted,  and  in 
case  of  no  such  agreement,  a  oompnlaory 
commutation  was  to  be  effected  by  oom- 
missioners.  In  case  of  dispute,  provision 
was  made  for  the  valuation  and  apportion- 
ment of  tithe  in  every  parish.  Hie  rent- 
charge  was  to  be  mns  calculated:  the 
comptroller  of  com  returns  is  required 
to  publish  in  January  the  ayerage  price 
of  an  imperial  bushel  of  British  wheat, 
barley,  and  oats,  computed  fhim  the 
weekly  averages  of  the  com  retoms 
during  seven  preceding  years.  Kvery 
rent-<marge  is  to  be  of  the  value  of  snch 
number  of  imperial  bushels  and  decimal 
parts  of  an  imperial  bushel  of  wheat 
barley,  and  oats,  as  the  same  would  have 
purchttBed  at  the  prices  so  ascertained  and 
published,  in  case  one-third  of  snch  rent- 
charge  had  been  inyested  in  the  parchaae 
of  wheat,  one^hird  in  barley,  and  the 
remainder  in  oats.  For  exami>le,  suppose 
the  value  of  the  tithe  of  a  parish  to  have 
been  settied  by  agreement  or  by  award  at 
300/.,  and  that  the  average  price  of  wheat 
for  the  seven  preceding  years  had  been 
109.  a  bushel,  of  barley  5*.,  and  of  oats 
2s,  6d. ;  the  SCO/,  would  then  represent 
200  bushels  of  wheat,  400  bnaheb  of 
barley,  and  800  bushek  of  oats.  How- 
ever much  the  average  prices  of  oom  may 
fluctuate  in  future  years,  a  sum  equal  io 
value  to  the  same  number  of  bosnels  of 
each  description  of  com,  according  to 
such  average  prices,  will  be  payable  to 
the  titheK>wner,  and  not  an  nnyarying  sum 
of  3002.  The  quantity  of  oom  b  fixed, 
but  the  monejr  payment  to  the  tithe- 
owner  varies  with  me  septennial  average 
price  of  com.  Land  not  ocoeeding  ^ 
acres  may  also  be  given  by  a  parish,  on 
account  of  any  spiritual  benefioe  or  dig- 
nity, as  a  commutation  for  tithes  to  eccle- 
siastical persons,  but  not  to  lay  impro- 
priators. (6  &  7  Will,  IV.  c  71.  s.  26-2$.) 
By  Uie  last  Report  (1845)  of  the  tithe 
commissioners,  it  appears  that  already 
yoluntary  proceedings  have  commenced 
in  9594  titiie  districts;  6964  agreements 
have  been  receiyed,  of  which  6616  hxve 
been  confirmed ;  4545  notices  fior  maidng 
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awards  have  been  issued ;  3824  drafts  of 
eompulsory  awards  have  been  received, 
of  which  2821  have  been  confirmed; 
8338  apportionments  have  been  received, 
of  which  7919  have  been  confirmed.  Of 
the  whole  business,  of  assigning  rent- 
charts  and  apportioning  uem,  ahoat 
half  IS  completed. 

The  complete  and  final  commutation  of 
tithes  must  be  regarded  as  a  most  valuable 
measure.  It  is  perfectiy  fair  to  all  parties, 
and  is  calculated  to  add  security  and  per- 
manence to  the  property  of  the  church, 
and  to  remove  all  grounds  of  discord  and 
jealousy  between  the  clergy  and  their 
parishioners.  Nor  must  we  omitto  mention 
an  improvement  in  the  mode  of  recovering 
tithes,  consequent  upon  the  commutation. 
There  were  formerly  various  modes  of  re- 
covery, in  the  ecclesiastical  as  well  as  in  the 
dvil  courts,  and  before  justices  of  the  peace, 
all  more  or  less  leading  to  unseemly  liti- 
gation. The  present  mode  of  recovering 
the  rent-charge,  if  in  arrear,  is  by  dis- 
training for  it  upon  the  tenant  or  occu- 
pier, in  the  same  manner  as  a  landlord 
recovers  his  rent ;  and  if  the  rent-charge 
shall  have  been  fortf  days  in  arrear, 
possession  of  the  land,  may  be  given  to 
the  owner  of  the  rent-charge  until  the 
arrears  and  costs  are  satisfiei  Indeed, 
.the  whole  principle  of  the  Tithe  Com- 
mutation Acts  is  to  strip  tithes  of  the 
character  of  a  tax,  and  to  assimilate 
them  as  mudi  as  possible  to  a  rent-charge 
upon  the  land. 

TITHING.    [Shire.] 

TITLES  OF  HONOUR  are  designa- 
tions which  certain  persons  are  entitled 
to  claim  in  consequence  of  possessing  cer- 
tain dignities  or  stations.  They  vary 
in  a  manner  corresponding  to  the  variety 
of  the  dipities.  Thus  Emperor,  King, 
Czar,  Pnnce,  are  titles  of  nonour,  and 
the  possessors  of  these  dignities  are,  by 
common  consent,  entiUed  to  be  so  deno- 
minated, and  to  be  addressed  by  such 
terms  as  Your  Majesty  and  Your  Roj^ 
Highness.  These  are  the  terms  used  in 
England,  and  the  phrases  in  use  in  other 
countries  of  Europe  do  not  much  difier 
from  them. 

The  five  orders  of  nobility  in  EIngland 
are  distinguished  by  the  respective  tities 
of  Duke»  Marquis,  Earl,  Viscount,  and 


Baron:  and  the  persons  in  whom  the 
dignity  of  the  peerage  inheres  are  entitied 
to  be  designated  by  these  words;  and  if 
in  any  le^  proceedings  they  should  be 
otherwise  desisnated,  tiiere  would  be  a 
misnomer  by  wnich  the  proceedings  would 
be  vitiated,  just  as  when  a  private  person 
is  wrongly  described  in  an  indictment; 
that  is,  uie  law  or  the  custom  of  the  realm 
guarantees  to  them  the  possession  of  these 
terms  of  honour,  as  it  does  of  the  dignities 
to  wluch  they  correspond. 

The  orders  of  nobility  in  other  Eu- 
ropean countries  difier  litUe  iVom  our 
own.  The^  have  their  Dukes,  Marquises, 
Counts,  Viscounts,  and  Barons. 

Another  dignity  which  brin^  with  it 
the  right  to  a  title  of  honour  is  that  of 
knighmood.  [Knight.]  The  Baronet, 
which  is  a  new  dignity,  originated  in  the 
reign  of  James  I.    [Babonet.] 

Besides  these,  there  are  the  ecclesias- 
tical dignities  of  Bishop  and  Archbishop, 
which  bring  with  them  the  right  to  cer- 
tain titles  of  honour  besides  the  phrases 
by  which  the  dignity  itself  is  designated. 
And  custom  seems  to  have  sanctioned  the 
claim  of  the  persons  who  possess  inferior 
dignities  in  the  diurch  to  certain  honour- 
able tities,  and  it  is  usual  to  bestow  on  all 
persons  who  are  admitted  into  the  clerical 
order  the  title  of  Reverend,  a  titie  which 
was  formerly  given  to  others  qmte  as  ap- 
propriately, to  judges  for  instance. 

There  are  also  academical  distinctions 
which  are  of  the  nature  of  tities  of  honour, 
although  they  are  not  usually  considered 
to  fall  under  the  denomination.  Munici- 
pal offices  have  also  titles  accompanying 
them ;  and  in  the  law  there  are  eminent 
offices  the  names  of  which  become  titles 
of  honour  to  the  possessors  of  them,  and 
which  bring  with  them  the  right  to  cer- 
tain terms  of  distinction. 

All  tities  of  honour  appear  to  have 
been  originally  names  of  office.  The  earl 
in  England  had  in  former  ages  substan- 
tial duties  to  perform  in  his  county,  as 
the  sheriff  (the  Vice-Comes  or  Vice-Earl) 
has  now;  but  the  name  has  remained 
now  that  the  peculiar  duties  are  gone,  and 
so  it  is  with  respect  to  other  dignities. 

Some  of  these  dignities  acd  the  tities 
correspondent  to  them  are  hereditary. 
So  were  the  eminent  offices  which  th^ 
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dfisiguate  in  the  remote  ages,  when  there 
were  duties  to  be  performed.  Heuoe 
hereditary  titles. 

The  distinction  which  the  possession 
of  titles  of  honour  gives  in  society  has 
always  made  them  objects  of  ambition. 
Such  titles  exist  even  in  democratical 
states,  as  in  the  United  States  of  North 
America;  but  they  are  only  temporary 
and  annexed  to  certain  offices,  as  that  of 
President  The  hereditary  nature  of 
most  of  the  chief  titles  of  honour  in  Eu- 
ropean states  gives  them  a  different  cha-  ) 
racter. 

Whoever  wishes  to  study  this  subject 
will  do  well  to  resort  to  two  great  works : 
one,  the  late  *  Iteports  of  the  Lords'  Com- 
mittees on  the  dignity  of  the  Peerage  */ 
the  other,  the  large  treatise  on  *  Titles  of 
Honour/  by  the  learned  Selden.  The 
latter  was  first  printed  in  4tOn  1614; 
again,  with  large  additions,  folio,  1631. 

TOBACCO.  The  tobacco  duty  yields 
a  gross  revenue  of  above  3,500,UUO/.  a 
year;  only  two  articles  of  foreign  pro- 
duction, sugar  and  tea,  bring  in  a  larger 
sum.  Since  1S42  the  duty  has  been  3«. 
per  lb.  The  value  of  the  article  in  bond 
varies  from  2^(/.  to  6 J.  From  1815  to 
1325  t]ie  duty  was  43.  the  lb.  In  1825 
it  was  reduced  to  3«.  the  lb.  and  2«.  9d.  if 
it  was  the  produce  of  the  British  posses- 
sions in  America.  In  1842  the  duty  was 
made  3s.  also  ou  tobacco  produced  in  the 
British  possessions  in  America.  In  1786 
the  duty  in  Great  Britain  was  only  \0d. 
per  lb. ;  but  in  the  following  year  it  was 
increased  to  U.  3d. ;  in  1796  to  1«.  7d.\ 
and  it  was  successively  increased  at  differ- 
ent times  until  it  amounted  to  4«.  in 
1815. 

For  the  following  years  the  consump- 
tion of  tobacco  and  Uie  population  for  each 
decennial  were; — 

Population.  Consamption.  Duty  per  lb. 
1801  Ui,»4K,64«         16,514,998  lbs.     'U.    Id. 

1811         12,609,864         H,92.'),243  2t.  2d. 

1S21         14,391,631         12,983,108  4x. 

1831  16,J39,:n8         15,3uO,0]H  S»% 

1841         18,53.^,786         16,000,000  Zt. 

It  appears  that  the  consumption  in  1841 
was  considerably  less  than  one  lb.  per 
head :  in  Prussia  it  is  three  lbs.  It  is 
impossible  to  believe  that  the  use  of  to- 
bacco has  declined,  or  even  been  station- 


ary, within  the  last  few  years :  there  it 
little  doubt  indeed  of  its  having  increased, 
though  the  returns  give  a  different  result. 
In  1828  only  6600  lbs.  of  cigars  paid 
duty  at  18s.  the  lb.;  in  1831,  the  duty 
having  been  reduced  one-hal^  66,000  lbs. 
were  entered  for  consumption;  and  in 
1841  there  were  entered  213,613  lb5. 
The  following  account  shows  the  quanti- 
ties of  unmanufactured  tobacco  on  which 
duty  was  paid  in  the  United  Kingdom  in 
the  three  years  and  a  half  ending  July, 
1842:— 

England,  1839,  15,686,245  lbs. ;  184(\ 
15,475,431  lbs.;  1841,  14,590,129  Ifas. ; 
half-year  ending  5th  July,  1 842,  7,189,  lot; 
lbs.      Scotiand,    1839,    2,082,469    lbs.; 

1840,  2,071,350  lbs.;  1841,  2,03l,:«*J 
lbs.;  hsLlf-year  ending  5th  July,  1^42, 
2,575,022  lbs.  Ireland,  1839,  692,7U2 
lbs.;  1840, 5,355,617  lbs. ;  1841,  5,473,479 
lbs.;  half-year  ending  5th  July,  \i^i.i, 
2,663,522  lbs.  United  Kingdom,  \SZ'*. 
22,971,406   lbs.;    1840,  22,902,398   lU.; 

1841,  22,09.\588  lbs.;  half-year  ending 
5th  July,  1842,  10,827,710  lbs. 

The  following  are  the  quantities  re- 
tained for  home  consumption  and  the  ix-t 
amount  of  duty  received  in  1843  aijJ 
1844:— 

1843.  1844. 

Unmann(kctitf«d 

tobacco  22,361,330  lbs.    23X7.934  lbs. 

Manufactured,  or 

cigan     .     .  249,514  Sft6,0T« 

Net  amount   of 
duty  receiTed     ^£3,525,265         ir3,710,€41 

There  is  both  smuggling  and  exteosive 
adulteration  of  tobacco ;  an  act  was  passtd 
(5  &  6  Victoria,  c.  93)  intended  to  remwly 
one  of  the  sources  of  loss  to  the  revenu^. 
by  again  subjecting  the  mann&cturers 
and  dealers  to  the  supervision  of  the  ex- 
cise. Up  to  1825  both  a  customs  aii>l 
excise  duty  was  collected  on  tobacco ;  tut 
since  that  year  the  duty  has  been  wholly 
collected  by  the  officers  of  the  customs  at 
the  ports  of  importation.  A  strict  survey 
of  the  manufacturers'  premises,  and  a 
registry  of  their  operations  and  the  salts 
of  the  retail  dealers,  were  still  kept  up 
by  the  excise,  though  they  no  longer  col- 
lected any  duty.  This  survey  was  at 
length  abolished  in  1840  by  the  3  k 
4  Vict  c.  18;  it  is  now  partially  re-esta- 
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blished.  The  nature  of  the  adulterations 
practised  may  be  gathered  from  one  of 
the  clauses  of  the  Act  5  &  6  Vict,  which 
prohibits,  under  a  penalty  of  200/.,  manu- 
facturers having  in  their  possession  **  any 
sugar,  treade,  molasses,  or  honey,  or  any 
commings  or  roots  of  malt,  or  any  ground 
or  unground  roasted  grain,  ground  or  un- 
ground  chicory,  lime,  sand  (not  being  to- 
bacco sand),  umbre,  ochre,  or  other  earths, 
sea-weed,  ground  or  powdered,  wood, 
moss,  or  weeds,  or  any  leaves,  or  any 
herbs  or  plants  (not  being  tobacco  leaves 
or  plants^  respectively,  nor  any  substance 
or  material,  syrup,  liquid,  or  preparation, 
matter  or  thmg,  to  be  used  or  capable 
of  being  used  as  a  substitute  for  or 
to  increase  the  weight  of  tobacco  or 
snuff." 
TOLERATION    ACT.      [Nonooh- 

FORMITY.] 

TOLL,  from  the  Saxon  **tolne;"  in 
German,  "zoU"  (called  in  Law  Latin  "  telo- 
uium,"  "  theolonium,"  and  "  tolnetum," 
with  many  other  variations,  which  may 
be  seen  in  Ducange,  all  which  Latin 
terms  are  derived  apparently  from  tcAc6- 
pioVf  **  collection  of  tribute  or  revenue  "), 
is  a  payment  in  money  or  in  kind,  fixed 
in  amount,  made  either  under  a  royal 
grant,  or  under  a  pre&criptive  usage  from 
which  the  existence  of  such  a  grant  is 
implied,  in  consideration  of  some  service 
rendered,  benefit  conferred,  or  right  for- 
borne to  be  exercised  by  the  party  who 
is  entitled  to  such  payment 

The  owner  of  land  may  in  general  pre- 
vent others  from  crossing  it  either  per- 
sonally or  with  their  cattle  or  goods,  by 
bringing  actions  against  trespassers,  or 
distraining  their  cattle  or  goods.  These 
remedies  cannot  be  resorted  to  where  the 
o^ner  of  the  land  has  acquiesced  in  its 
being  used  as  a  public  way ;  but  in  such 
case  there  may  have  been  a  royal  grant, 
enabling  the  party  to  demand  a  reason- 
able compensation  for  the  accommoda- 
tion :  this  is  tolI-<ravei'se. 

Where  a  corporation,  or  the  owner  of 
particular  lands,  has  immemorially  re- 
paired the  streets  or  walls  of  a  town,  or 
a  bridge,  &c.,  and,  in  consideration  of  the 
obligation  to  repair,  has  immemorially 
received  certain  reasonable  sums  in  re- 
spect of  persons,  cattle,  or  goods  passing 


through  the  town,  such  sums  are  re- 
coverable at  law  by  the  name  of  toll- 
thorough. 

An  ancient  toll  may  be  claimed  bv  the 
owner  of  a  port  in  respect  of  goods  shipped 
or  Unded  tiiere.  Sudi  tolls  are  port-tolls, 
more  commonly  called  port-dues.  The 
place  at  which  these  tolls  were  set  or 
assessed  was  antiently  called  die  Tolsey, 
where,  as  at  the  modem  Exdiange,  the 
merclumts  usually  assembled,  and  where 
commercial  courts  were  held. 

Another  species  of  toll  is  a  reasonable 
fixed  sum  payable  by  royal  grant  or 
prescription  to  the  owner  of  a  fair  or 
market  from  the  buyer  of  tollable  articles 
sold  there.  The  benefit  which  forms  the 
consideration  of  this  toll  is  said  to  be  the 
security  afforded  by  the  attestation  of  the 
sale  by  the  owner  of  the  fiiir  or  market, 
or  his  officers.  It  is  not  due  unless  the 
article  be  brought  in  bulk  into  the  fair  or 
market  Where,  however,  the  proper  and 
usual  course  has  been  to  bring  the  bulk  into 
the  fair  or  market  the  owner  of  the  fair  or 
market  may  maintain  an  action  against  a 
party  who  sells  by  sample,  in  order  to  de- 
prive him  of  his  toll.  In  some  cases,  by 
antient  custom,  a  payment  called  turn- 
toll,  is  demandable  for  beasts  which  are 
driven  to  the  market  and  return  unsold. 
The  term  toll  is  sometimes  extended  to  the 
compensation  paid  for  the  use  of  the  soil 
by  those  who  erect  stalls  in  the  fair  or 
market  or  for  the  liberty  of  picking  holes 
for  the  purpose  of  temporary  erections ; 
but  the  former  payment  is  more  properly 
called  stallage,  and  the  latter  picase;  and 
if  the  franchise  of  the  fair  or  market  and 
the  ownership  of  the  soil  on  which  it  is 
held,  come  into  different  hands,  the  stall- 
age and  picage  go  to  the  owner  of  the 
soil,  while  the  toils,  properly  so  called, 
are  annexed  to  the  franchise. 

If  tolls  are  wrongfully  withheld,  the 
party  entitled  may  recover  the  amount 
by  action  as  for  debt  or  upon  an  im- 
plied promise  of  payment;  or  he  may 
seize  and  detain  the  whole  or  any  part  of 
the  property  in  respect  of  which  the  toll 
is  payable,  by  way  of  distress  for  sueh 
toll.  If  excessive  toll  be  taken  by  the 
lord,  or  with  his  knowledge  and  consent, 
the  franchise  shall  be  seized ;  if  without 
such  consent  the  officers  shall  pay  double 
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damages  and  soflfer  impriBonment  (Stat 
SEdw.  I.C31.) 

Grants  of  tolls  were  formerly  of  very 
ordinary  ocearrenoe.  Bat  it  seems  to  be 
very  probable  that  many  antient  pay- 
ments of  this  description,  thongh  pre- 
sumed, ftom  their  being  so  long  ao- 
qniesoed  in,  to  have  a  lawful  origin  under 
a  royal  grant,  were  in  fkct  mere  encroach- 
ments. The  evil  was,  however,  practi- 
cally lessened  by  the  exertion  of  the 
royal  preroptive  of  granting  immunities 
and  exemptions  from  liability  to  the  pay- 
ment of  tolls,  either  in  particolar  districts 
or  throaffhont  the  realm ;  a  prerogative 
exercised  also  by  inferior  lords  who  pos- 
sessed jura  regalia. 

The  term  **  toll  **  is  nsed  in  modem  acts 
of  parliament  to  designate  the  ^yment 
directed  to  be  made  to  the  proprietors  of 
canals  and  railways,  the  trustees  of  turn- 
pike-roads or  bridges,  &&,  in  respect  of 
the  passage  of  passengers  or  the  convey- 
ance of  cattle  or  goods. 

The  term  toll  is  applied  to  the  portion 
which  an  artificer  is,  by  custom  or  agree- 
ment, allowed  to  retun  out  of  the  bulk  in 
respect  of  services  performed  by  him 
upon  the  article;  as  com  retained  by  a 
miller  in  payment  of  the  mulcture ;  also 
to  the  portion  of  mineral  which  the  owner 
of  the  soil  is  entitied,  by  custom  or  by 
agreement,  to  take,  without  payment,  out 
Ktt  the  quantity  brought  to  the  sur&oe, 
or,  as  it  is  technically  called,  to  ^r€U8, 
and  made  merchantable,  by  the  mining 
adventurer.  To  collect  these  dues  the 
duke  of  Cornwall,  and  other  great  land- 
holders in  the  mining  districts  of  the 
west,  have  their  ofiicers,  called  **  tollers." 

TOLSEY.    [Toll.] 

TONTINE,  a  species  of  life  annuity, 
so  called  from  Lorenxo  Tonti,  a  Neapoli- 
tan, with  whom  the  scheme  originated, 
and  who  introduced  it  into  France,  where 
the  first  tontine  was  opened  in  1653. 
The  subscribers  were  divided  into  ten 
classes,  according  to  their  ages,  or  were 
allowed  to  appoint  nominees,  who  were 
so  divided,  and  a  proportionate  annuity 
being  assigned  to  each  class,  those  who 
lived  longest  had  the  benefit  of  their  sur- 
vivorship, by  the  whole  annuity  being 
divided  amongst  the  diminished  number. 
The  terms  of  this  tontine  may  be  seen  in 


the  French  '  Eneydop^e '  ('  Finaaee ' 
division,  vol.  iiL,  p.  704).  In  1689  a 
second  tontine  was  opened  in  Fianee. 
The  last  survivor  was  a  widow,  who^  at 
the  period  of  her  death,  at  the  age  of  9<», 
enjoyed  an  income  of  7S,50alivre8  for 
her  original  subscription  of  300  Irrrea. 
The  last  French  tontine  was  opened  in 
1759.  They  had  been  found  very  oner- 
ous, and  in  1763  the  Council  of  Sttte  de- 
termined that  this  sort  of  financial  <9Jfni- 
tion  should  not  be  agun  adopted.  Ton- 
tines have  seldom  been  resorted  to  in 
England  as  a  measure  of  finance.  The 
last  for  which  the  government  opened 
subscriptions  was  in  1789.  The  terms 
may  be  seen  in  Hamilton's '  Hist  Public 
Revenue,  p.  210.  There  have  been  nn- 
merons  pnvate  tontines  in  this  country. 

TORTURE,  in  a  1^  sense,  means  tibe 
application  of  bodily  pain  in  order  to  force 
discoveries  from  witnesses,  oroonfessioQS 
from  persona  accused  of  Crimea.  Torture 
was  applied  to  slaves  at  Athens  TDemos- 
then.,  Orat,  adv.  PatUesnet.) ;  and  Cicoti 
states  that  the  Athenian  and  Rhodian  laws 
allowed  it  to  be  applied  even  to  dtiaens 
and  freemen  (Uratorut  Partita  34); 
but  there  is  some  doubt  as  to  the  accuracy 
of  this  statement  with  respect  to  Athenian 
freemen.  Cicero  speaks  of  torture  as  an 
ancient  Roman  practice,  and  attribotea  it 
to  the  customs  ot  an  earlier  age  (**  moriboa 
majorum  ").  (  Oratio  pro  Rege  DeiUan, 
cl;  Pro  MiUme,  c  22;  OraL  PariiL, 
34.)  However  this  may  have  been,  the 
use  of  torture  in  judicial  inquiries  had  be- 
come fully  established  in  the  time  of  the 
early  emperors.  The  Roman  law  allowed 
the  torture  as  a  eeneral  mle  only  in  the 
case  of  slaves  when  examined  either  as 
witnesses  or  offenders.  Rules  for  regu- 
lating the  mode  of  applying  torture,  ukI 
limiting  the  occasions  of  its  aj^ication. 
were  early  established.  One  of  the  rocst 
important  of  these  is  that  which  Cicero  in 
the  passages  above  cited  refers  to  ancient 
usage,  that  a  slave  should  not  be  tortured 
to  give  evidence  against  his  master,  ex- 
cept in  the  cases  of  incest  (in  the  Roman 
sense^  and  conspiracy.  Tacitus  (AamoL 
ii.  30)  says  that  in  order  to  evade  an  old 
senatus  consultum  which  prohibited  the 
torture  of  a  slave  in  order  to  get  evidence 
which  might  affect  the  life  orstetnaof  his 
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nwBter,  Tiberius  invented  the  de^ce  of 
making  over  the  slave  from  the  accused 
to  a  public  functionary,  and  then  putting 
him  to  the  torture  against  his  former 
master.  This  device  is  however  ascribed 
to  Augustus.  (Dion,  lib.  Iv.  5.^  In  ju- 
dicial inquiries,  or  trials  for  crimes,  the 
"  qusBstio  "  was  applied  at  the  instance  of 
the  accuser  in  the  presence  of  the  pnetor 
and  judices,  and  the  statements  made  un- 
der torture  were  reduced  into  writing  (in 
tabulas  relata),  and  signed  by  the  prstor 
(Heineccius,  Ant,  Rom.^  lib.  iv.  c  18,  sect 
35);  but  private  persons  also  were  per^ 
mitted  to  extract  evidence  from  their 
slaves  by  torturew  (Cicero,  Orat.  pro 
CluentiOf  cc.  63, 66 ;  Quintilian,  J)eclam.t 
S28,  338,  353.)  At  a  later  period  of  the 
Roman  empire  many  new  regulations 
were  made,  and  the  earlier  restrictions 
upon  this  practice  were  removed  or  greatly 
modified.  Several  exceptions  to  the  rule, 
which  prohibited  slaves  from  being  tor- 
tured to  give  evidence  that  might  affect 
the  life  or  status  of  their  master,  were 
introduced,  and  even  freemen  were  sub- 
jected to  torture,  when  there  was  positive 
evidence  of  a  crime,  and  probable  or  pre- 
sumptive evidence  that  the  accused  was 
the  guilty  penon.  Moreover  when  the 
offence  was  of  a  grave  character,  and 
affected  the  Emperor  immediately,  per- 
sonal exemptions  from  torture  were  not 
admitted.  (Dig.  48,  tit  18,  s.  10,  J)e 
Quaxtiowihua.) 

In  Germany  judicial  torture  was  intro- 
duced as  the  Roman  law  became  more 
established,  and  displaced  the  ancient 
Teutonic  and  feudal  proceedings  by  or- 
deal and  battle.  Indeed  while  these  in- 
dicia dei,  as  they  were  called,  continued 
in  use,  there  is  no  notice  of  the  existence 
of  torture.  In  most  German  cities  judicial 
torture  was  unknown  until  the  end  of  the 
fourteenth  century;  although  it  appears 
in  the  statutes  of  the  Italian  municipali- 
ties at  a  much  earlier  period.  ,  (Mitter- 
maier's  DeuUche  Stnrfverfahren,  theil  i. 
pp.  73,  394.)  The  regular  torture,  as 
derived  from  the  Roman  law,  continued 
in  many  European  states  until  the  middle 
of  the  last  century,  when  more  enlightened 
views  led  to  a  ^eral  conviction  of  the 
inefficacy  and  injustice  of  this  mode  of 
ascertaining  truth.  In  France  the  **  ques- 
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tion  pr^paratoire ''  was  discontinued  in 
1780  by  a  remarkable  decree,  which  is  in 
MerWs  **  Repertou^,"  vol.  x.  p.  502 ; 
and  torture  in  general  was  abolished 
throughout  the  French  dominions  at  the 
Revolution  in  1789.  In  Russia  its  aboli- 
tion, though  recommended  by  the  empress 
Catherine  in  1763,  was  not  effected  until 
1801.  In  Austria,  Prussia,  and  Saxony 
it  was  suspended  soon  after  the  middle  of 
the  last  century;  but  although  so  seldom 
used  as  to  be  practically  extmct,  torture 
was  allowed  by  the  law  of  Bavaria, 
Hanover,  and  some  of  the  smaller  states 
of  Germany,  within  the  last  forty  years. 
(Mittermaier's  Deutsche  Strafier/ahren, 
well  i.  p.  396,  note.)  In  Scotiand,  the 
use  of  torture  prevailed  until  the  reign  of 
Queen  Anne,  when  it  was  declared  by  the 
act  for  improving  the  union  of  the  two 
kingdoms  (7  Anne,  c.  21,  s.  5),  that  in 
future  "  no  person  accused  of  an^  crime 
in  Scotiand  shall  be  subject  or  liable  to 
any  torture." 

It  may  be  inferred  from  the  case  of  the 
Templars  in  the  reign  of  Edward  II. 
(1310),  as  well  as  from  the  statement  of 
Walter  de  Hemingford  (p.  266),  tiiat 
torture  was  then  unknown  in  England. 
Nevertheless,  from  the  year  1468  until 
the  Commonwealth,  the  practice  of  tor- 
ture was  frequent,  and  the  particular 
instances  are  recorded  in  the  council-books, 
and  the  torture-warrants  in  many  cases 
are  still  in  existence.  The  last  instance 
on  record  occurred  in  1640,  when  one 
Archer,  a  glover,  who  was  supposed  to 
have  been  concerned  in  the  riotous  attack 
upon  Archbishop  Laud's  palace  at  Lam- 
betii,  *'  was  racked  in  the  Tower,'*  as  a 
contemporary  letter  states,  '*to  make  him 
confess  his  companions."  A  copv  of  the 
warrant  under  the  privy  seal,  aumorizing 
the  torture  in  this  case,  is  in  the  State 
Paper  Office.  With  this  instance  the 
practice  of  torture  in  England  ceased, 
no  trace  of  its  continuance  being  discern- 
ible during  the  Commonwealth  or  after 
the  Restoration.  But  although  the  prac- 
tice continued  during  the  two  centuries 
immediately  before  the  Commonwealth, 
it  was  condemned  as  contrary  to  the  law 
of  Enffland  by  judges  and  legal  writers  of 
the  high^t  character  who  lived  witiiin 
that  period,  such  as  Fortescue,  who  con- 
30 
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demns  the  practice  in  the  strongest  terms, 
thongh  he  does  not  expressly  deny  its 
existence  in  England  (Fortescae,  cap. 
22);  by  Sir  Thomas  Smith,  who  wrote  m 
the  early  part  of  Elizabeth*s  reign,  and 
says  that  '*  torment  or  question,  which  is 
used  by  the  order  of  the  civil  law  and 
custom  of  other  countries,  is  not  used  in 
England"  (Smith,  Commonwealth  cfEng' 
land,  book  ii.  cap.  27);  and  by  Sir  Ed- 
ward Coke,  who  wrote  in  the  reign  of 
James  I.  (3  Intt.  35).  Notwithstanding 
this  denunciation  of  the  practice  as  against 
law,  both  Smith  and  Coke  repeatedly 
acted  as  commissioners  for  interrogating 
prisoners  by  torture  (Jardine's  Reading 
on  the  Ute  of  Thrture  in  England)  \  and 
the  latter,  in  a  passage  whidi  occurs  in 
the  same  book,  and  only  a  few  pages  be- 
fore the  words  just  cited  (p.  25),  impliedly 
admits  that  tenure  was  used  at  examina- 
tions taken  before  trial,  though  it  was  not 
apnli^  at  the  arnugnment  or  before  the 
juage.  There  is  also  a  direct  judicial- 
opinion  against  the  lawfulness  of  torture 
in  England.  In  1628  the  judges  unani- 
mously resolved,  in  answer  to  a  question 
propounded  to  them  by  the  kine  in  the 
case  of  Felton,  who  had  stabbed  the  Duke 
of  Buckingham,  '*  that  he  ought  not  to  be 
tortured  by  the  rack,  for  no  such  punish- 
ment is  known  or  allowed  by  our  law." 
(Rushworth's  Collections,  vol.  i.  p.  638.) 
And  yet  several  of  the  judges  who  joined 
in  this  resolution  had  themselves  executed 
the  warrants  for  torture  when  they  held 
ministerial  offices  under  the  crown.  Possi- 
bly the  explanation  of  this  inconsistency 
between  the  opinions  of  lawyers  and  the 
practice  may  be  found  in  a  distinction  be- 
tween prerogative  and  law,  which  was 
better  underwood  two  centuries  ago  than 
it  is  at  the  present  day.  It  was  true,  as 
the  above  authorities  declared,  that  tor- 
ture was  not  part  of  the  common  law ;  in 
England  no  ludge  could  direct  the  torture 
to  be  applied,  and  no  party  or  prosecutor 
could  aemand  it  as  a  right  But  that 
which  was  not  lawful  in  the  ordinary 
course  of  justice,  was  done  under  the  pre- 
rogative of  the  crown,  which  authorued 
this  mode  of  discovering  crimes  that  a^ 
fected  the  state,  such  as  reason  or  sedition, 
and  sometimes  of  ofiences  of  a  grave 
character  not  political,— acting  in  this 


respect  independently  of  and  even  p«r»- 
mount  to  the  common  law.  (^RofU  <f  Par- 
liament, 20  Edw.  I.,  JLD.  1292.^  This 
view  of  the  subject  is  confirmed  by  the 
circumstance  that  in  all  instances  of  the 
application  of  torture  in  England,  the 
warrants  were  issued  immediately  by  the 
king,  or  by  the  privy  couueiL  The  con- 
sequence was  that  in  no  country  was 
torture  so  dangerous  an  instrument  of 
power  as  in  England.  In  other  countries^ 
where  it  was  part  of  the  system  of  trial, 
it  was  subject  to  rules  aim  restrictions, 
fixed  and  determined  by  the  same  law 
which  authorised  the  use  of  such  an  in- 
strument, and  those  wbi  tranwressed  them 
were  liable  to  severe  punishment.  But 
in  England  there  were  no  rules,  no  law 
beyond  the  will  of  the  king.  "  Tlie 
rack,*'  says  Selden,  "^  is  nowhere  used  as 
in  England.  In  o^r  countries  it  is  used 
in  jumcature  when  there  is  a  nemipUata 
probaiio,  a  half-proof  against  a  man ;  then, 
to  see  if  they  can  make  it  foil,  they  rack 
him  if  he  will  not  confess.  Bat  here  in 
England  they  take  a  man  and  rack  him, — 
I  do  not  know  why  nor  when, — ^not  in  time 
of  judicature,  but  when  somebody  Ittda." 
(ToAfc-ThiA,  •'Trial.") 

The  particular  modes  of  torture,  by  the 
rack  or  otherwise,  are  now  mere  oljects 
of  literary  curiosi^. 

Althoi^  torture  was  to  flome  extent 
practised  under  the  Roman  Law,  Ulpian 
?48  tit  18,  s.  1,  §  24)  remarks  that  it  is 
declared  by  the  Imperial  constitotioiis 
that  we  must  not  always  give  credit  to  it, 
nor  yet  always  refuse  credit  to  it,  i^  it 
is  a  thing  uncertain,  dan^roos,  calculated 
to  mislead.  The  opimons  of  eminent 
lawyers  in  England  have  been  already 
cited ;  and  the  juridical  writers  of  the 
Continent,  in  more  recent  times,  have 
unanimously  taken  the  same  view  of  the 
subject  (Mittermaier^s  DeiAseke  Straf- 
verfahren,  theil  i.  p.  396.)  There  is  a 
curious  defence  of  torture  in  Wiseman's 
*  Law  of  Laws,  or  the  excellence  of  the 
Civil  Law,' p.  72. 

TORY.  This  name  has  now,  for  aboot 
two  hundred  ^ears,  served  to  designate 
one  of  two  pnndpal  political  parties  in 
this  country.  The  name  Tory,  as  well 
as  the  name  Whig,  and  the  existence  of 
two  parties  in  the  state  corresponding  to 
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those  which  have  now  been  known  for  a 
long  time  as  Whig  and  Tory  parties,  date 
fhim  the  reign  of  Charles  ll.  and  from 
the  year  1679. 

The  first  Tories  opposed  the  Exelnnon 
Rill  and  supported  Charles  II.  in  his  en- 
deavoar  to  prevent  a  renewal  of  the  at- 
tack npon  his  brother,  by  saocessiye  pro- 
rogations of  the  parliament  The  origin 
of  the  name  is  referred  by  Roger  Nonh, 
a  very  hot  Tory,  in  a  canons  psssage,  to 
the  connexion  of  the  parhr  with  the  Duke 
of  York  and  his  popish  allies.  (£xammi. 
p.  821.)  The  origin  of  the  word  Whiff, 
which  is  a  little  younger  than  Tory,  is 
ezj^ained  onder  Whig. 

Dr.  Johnson  gives  an  explanation  of 
the  word  Tonf,  which  is  perhaps  as  good 
a  short  seneral  description  of  the  prin- 
dE^es  of  Tomsm  as  is  to  be  given: — 
**  One  who  adheres  to  the  antient  consti- 
tution of  the  state,  and  the  apostolical 
hierarchy  of  the  Church  of  England." 
Things  as  they  have  been,  or,  when  some 
great  change  has  taken  place  against  the 
will  of  this  party,  things  as  they  are,--the 
king  before  the  aristocracy,  and  the  aris- 
tocracy before  the  popular  element  in  the 
constitution,  which  led  the  first  Tories  to 
ar^  from  the  divine  right  of  kings  for 
theur  exemption  from  parliamentary  con- 
trol, and  for  pasnve  obedience,  and  which 
has  afterwaids  directed  their  endeavours 
to  contracting  the  suffiage  so  as  to  make 
the  popular  element  as  little  popular  as 
po6sible,~the  fireedom  of  the  chnroh  from 
state  OGotrol,~and  the  fiiUest  possible 
amount  of  political  privilege  and  honour 
for  the  church,  as  distinguished  from 
every  other  religions  denomination, — 
these  have  been  the  cardinal  characteris- 
tics of  Toryism,  firom  the  beginning  to  the 
present  time. 

During  Uie  reigns  of  Charles  II.  and 
James  II.  the  support  of  the  king  broi^ht 
the  Tories  into  a  connexion  wiw  the  fio- 
man  Catholics,  which  was  inconsistent 
with  their  High  Church  ?iews;  and  they 
were  involved  in  a  continnal  dUffionlty  of 
reconciling  their  persecntion  of  Protes- 
tant dissenters,  with  the  fiivour  they 
denred  to  show  the  Roman  Catholics, 
as  political  partisans.  Lord  Bolincbroke 
has  ^ven  the  following  description  of 
Toryism  at  this  period :— **  Divine,  here- 


ditary, indefoasibie  ri^t,  lineal  suooea- 
sion,  passive  obedience,  prerogative,  non- 
resistance,  slavery,  nay,  and  sometimes 
popery  too,  were  assnciated  in  many 
minds  to  the  idea  of  a  Tory,  and  deemed 
incommunicable  and  inconsistent  in  the 
same  manner  with  the  idea  of  a  Whig." 
f*  Dimertation  on  Parties,'  MuceUoMouM 
HWAc,  vol.  iil  p.  88,  Edinburgh,  1773.) 
But  Wpery  was  an  accident  to  the  creed 
of  the  puty.  The  lengths  to  which 
James  went  for  the  Roman  Catholic  reli- 

r  opened  the  eyes  of  the  Tories ;  and 
bulk  of  the  party  united  with  the 
Whigs  in  bringing  about  the  revolution 
of  1688.  The  doctrines  of  divine  right 
and  passive  obedience  were  then  aban- 
donea  l^  the  Tories  in  practice.  During 
the  reij^  of  Anne  they  again  raised  their 
heads  in  argument,  and  the  impolitic  pro- 
secution of  Sacheverel  gave  force  to  their 
re-appearuice.  But  tmrn-  the  Revdution 
down  to  the  present  time  the  stmggie 
between  the  two  parties,  so  fiu-  as  it  has 
been  one  of  principle,  has  been  a  struggle 
by  the  Tories  in  behalf  of  the  church,  to 
invest  it  with  political  power  and  privi- 
leges, and  against  the  increase  of  the 
power  of  the  people  in  the  state,  throuffh 
the  House  of  Commons;  and  a  strug^e 
by  the  Whigs  for  the  toleration  of  dissent- 
ers from  the  established  religion,  and  for 
the  strengthening  of  the  popular  element 
of  the  constitution. 

TOURN.    [Lkw.I 

TOWN,  in  its  popular  sense,  is  a  large 
assemblage  of  adjoining  or  nearly  ad- 
joining houses,  to  which  a  market  is 
usually  incident  Formerly  a  wall  seems 
to  have  been  considered  necessary  to  con- 
stitute a  town ;  and  the  derivation  of  the 
word,  in  its  Anglo-Saxon  form  *tnn,'  is 
nsually  referred  to  the  verb  'tinan,'  to 
shut  or  enclose ;  in  its  Dutch  form  *  tuyn,' 
it  signifies  a  fiarden;  and  in  its  German 
form '  zaun,' it  means  a  hedge.  In  le|nl 
language  *town'  oomsponds  with  Uie 
Norman  *  vill,'  by  which  latter  term  it  is 
frequently  spoken  of  in  order  to  dis- 
tinguish it  nam  the  word  town  in  its 
popular  sense.  A  vill  or  town  is  a  sub- 
division of  a  county,  as  a  parish  is  part 
or  subdivision  of  a  diocese ;  the  vill,  the 
civil  district,  being  usually  co-extensive 
with  the  parish,  the  ecclesiastical  district 
3a  2 
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and,  primd  fade,  every  parish  U  a  Till, 
and  erery  vill  a  parish.  Many  towns, 
however,  not  only  in  the  popvlar,  bat  in 
the  legal  sense  of  the  term,  contain  several 
parishes;  and  many  parishes, particnlarly 
in  the  north  of  England,  where  the 
parishes  are  ezoeedinglv  large,  contain 
several  vills,  which  vills  are  nsoall^ 
called  dthing^  or  townshins.  As  until 
the  contrary  is  shown  the  law  presomes 
towns  (or  viUs)  and  parishes  to  be  co- 
extensive, Lord  Coke  goes  so  fiir  as  to  say 
that  it  cannot  be  in  law  a  vill  unless  it 
hath,  or  in  times  past  hath  had,  a  chnrch, 
and  celebration  of  divine  service,  sacra- 
ments, and  burials.  But  this,  for  which 
no  authority  is  given,  appears  to  confound 
perish  and  vill,  and  to  be  inconsistent 
with  die  oases  in  which  it  has  been  held 
that  a  parish  may  consist  of  several  vills. 
(1  Lord  Raymond,  22.)  The  test  pro- 
posed by  Lord  Holt  is,  that  a  vill  must 
have  a  constable,  and  that  otherwise  the 
place  is  only  a  hamlet,  an  assemblage  of 
nouses  having  no  specnfic  legal  character. 
Hence  a  vill  is  sometimes  called  acon- 
HtMeunck,  Towns  are  divided  into 
dties,  boroughs,  and  upland  towns,  or 
(as  we  should  now  call  them)  country 
towns.  Towns  belonging  to  the  last 
of  these  classes  have  been  described  as 
places  which,  though  enclosed,  are  not 

Stvemed,  as  cities  and  boro^hs  are,  by 
eir  own  elected  officers.  The  Anglo- 
Saxon  'tun'  terminates  the  names  of  a 
great  number  of  places  in  England ;  and 
in  the  southern  counties  the  mrm  enclo- 
sure in  which  the  homestead  stands  is 
nsuallv  called  the  barton  (bam-toim),  in 
Law  Latin,  bertona. 
TOWN  CLERK.    [Municipal  Cob- 

FORATION8,p.39l.] 

TOWNS,  HEALTH  OF.  On  the 
14th  of  May,  1838,  the  Poor  Law  Com- 
missioners presented  to  Lord  John  Russell, 
then  Secretary  of  State  for  Home  Affiurs, 
a  Report  by  Dr.  Amott  and  Dr.  Kav, 
and  two  Ri^rts  by  Dr.  Southwood  Smith, 
relative  to  the  prevalence  of  disease 
among  the  labouring  classes  in  certain 
districti  of  the  metropolis.  The  House 
of  Lords  having  on  the  19th  of  August, 
1839,  presented  an  address  to  her  Majesty 
requesting  her  to  direct  an  inquiry  to  bd 
made  as  fo  the  extent  of  the  causes  of 


disease  stated  in  those  Reports  toprevnlr 
the  Poor  Law  Commissioners  received  a 
letter  from  Lord  John  Russell,  in  whidT 
he  stated  that  her  Majesty  required  tfaem 
to  make  such  inquiry,  not  only  as  to  the 
metropolis,  but  as  to  other  pails  of  Kig- 
land  and  Wales,  and  to  prepare  a  Report 
stating  the  results  of  such  inquiry. 

In  1840  the  subject  was  investinled 
by  a  Committee  of  the  House  of  Com- 
mons, the  result  of  which  was  a  Re> 
port  'on  the  Health  of  L«rge  Towns 
and  PopuloDs  Districts.' 

In  July,  1 842,  the  Report  of  the  Poor 
Law  Commissioners  was  presHited  to 
both  Houses  of  Parliament,  entitled  a 
*  Report  on  the  Sanitary  Condition  of  the 
Labouring  Population  of  Great  Britain, 
with  Appendices.'  *  Local  Reports  on 
the  Samtary  Condition  of  tiie  L«bonring 
Population  of  England,'  were  preaented 
at  the  same  time.  Of  these  local  Reports 
there  are  twenty-six,  some  of  which  relate 
to  certain  counties  and  others  to  paitiea- 
lar  towns.  At  the  same  time  were  pre- 
sented *  Reports  on  the  Sanitary  Condi- 
tion of  the  Labouring  Population  of 
Scotland.'  In  1843  «a  Suj^ementary 
Report  on  the  results  of  a  Special  Inquiry 
into  the  practice  of  Interment  in  Towns;' 
was  presented.  On  tins  subject  see  aome 
remarks  under  Intermemt. 

On  the  9th  of  May,  1843,Commi8n<Riers 
were  appointed  by  the  Queen  for  the 
purpose  of  ^  inquiring  into  the  present 
state  of  laroe  towns  and  populous  distrieli 
in  England  and  Wales,  with  reference  to 
the  causes  of  disease  among  the  inhabit- 
ants,  and  into  the  best  means  of  pro- 
moting and  securing  the  public  health, 
under  the  operation  of  the  laws  and  re- 
gulations now  in  force,  and  the  usages  at 
present  previdling  with  regard  to  the 
drainage  of  lands,  the  erection,  drainage, 
and  ventilaticm  of  buildings,  and  the  sup- 
ply of  water,  in  sueh  towns  and  districls, 
whether  for  purposes  of  health,  or  for 
the  better  protection  of  proper^  from 
fire;  and  how  far  the  public  health  and 
the  condition  of  the  poorer  classes  of  tbe 
people  of  this  realm,  and  the  salubrity 
and  safo^  of  their  dwellings,  may  be 

Eromoted   by  the    amendment  of  such 
Lws,  r^ulstions,  and  usages.** 
TThe  niBt  Report  of  theCommisBionexs 
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was  presented  to  both  Houses  of  Piirlia- 
meDt  at  the  end  of  Jane,  1844.  The 
Report  isaocompanied  by  437  foUopagesof 
evidence  on  whieh  the  fieport  is  rounded, 
an  Appendix  of  Special  Reports  on  the 
Sanitary  Condition  of  several  Towns, 
among  the  most  important  of  which  are 
Liverpool,  by  W.  H.  Duncan,  M.D. ; 
Ashton-nndei>Lyne,  by  John  Ross  Coolt- 
hart,  Esq.;  the  City  of  York,  by  Thomas 
lAycock,  M.D. ;  and  Nottingham,  by 
Thomas  Hawksley,  Esq.;  besides  other 
information  on  the  Sapplv  and  Filtration 
of  Water,  on  the  Obstacles  to  Improve- 
ment in  the  Stractnre  of  Buildings,  on 
the  Cleansing  of  Streets  and  Houses,  and 
on  the  implication  of  Refuse. 

The  Second  Report  of  the  Commis- 
noners  was  presents  to  Parliament  in  Feb- 
ruary, 1845.  It  treats  briefly  of  the  Causes 
of  Disease,  and  at  connderable  lensth  of 
Remedial  Measures.  It  is  followed  by  a 
Report  on  the  State  of  Birmingham  and 
other  Towns,  by  R.  A.  Slaney,  Esq. ;  a 
Report  on  the  State  of  Bristol  and  other 
Towns,  by  Sir  Henry  T.  De  la  Beche ;  a 
Report  on  the  State  of  large  Towns  in 
Lancashire,  by  Dr.  L^on  Playftlr ;  and 
A  Supplement  containing  information  on 
sewers,  lodging-houses,  and  other  matters 
connected  with  inquiries  of  the  Commis- 
sioners. 

We  have  thus  briefly  stated  the  origin 
and  progress  of  this  important  investigar 
tion  into  the  sanitary  condition  of  the 
population  of  Great  Britain,  chiefly  in- 
deed of  the  labouring  and  poorer  inhabit- 
ants, but  extending    indirectly    to  all 


Other  agencies  for  improving  the  phy- 
sical condition  of  the  labouring  classes 
and  of  the  poor  are  also  at  work.  Among 
these  is  the  "  Health  of  Towns'  Associa- 
tion," of  which  the  Committee  includes 
noblemen,  dignitaries  of  the  church, 
members  of  parliament,  and  other  gentle- 
men. They  have  published  a '  Lecture 
on  the  Unhealthiness  of  Towns,  its 
Causes  and  RemecUes,  delivered  at  Cros- 
by-Hall, London,  by  William  Aocustus 
Ony,  M.B.,  Physician  to  Kins's  Colle^ 
Hospital ;'  a  *  Lecture  on  the  Unhealthi- 
ness of  Towns,  its  Causes  and  Remedies, 
delivered  Dec  10,  1845,  at  the  Me- 
chanics' Institute  at  Plymouth,  by  Vis- 


count Ebringjton,  M.P.f  and  a 'Report 
of  the  Committee  to  the  Members  of  the 
Association,  on  Lord  Lincoln's  Bill,' 
which  was  introduced  into  Parliament  at 
the  close  of  the  sesrion  of  1845. 

These  important  inquiries  have  proved 
by  undeniable  evidence,  that  the  districts 
inhabited  by  the  labouring  classes,  and 
often  by  tradesmen,  in  Isjrge  towns,  in 
manv  small  towns,  and  in  several  parts 
of  the  country,  are  in  a  very  noxious 
state  from  want  of  drainage,  want  of 
cleanliness,  imperfect  ventuation,  defi- 
ciency of  water,  and  denritjr  of  popula- 
tion; the  eonseciuenoes  of  wmch  are  great 
frequency  of  sickness,  and  excessive  de- 
struction of  human  life.  Typhus  fover, 
cholera,  consumption,  scroftilous  andother 
chronic  oomplamts,  mostly  arising  from 
causes  which  mi^ht  have  been  prevented, 
are  found  to  exist  to  an  extent  which  it 
is  nainfol  to  contemplate.  The  causes  of 
sicxness  are  generally  most  numerous 
and  most  intense  in  the  crowded  dis- 
tricts, and  the  mortality  is  found  to  be, 
with  few  exceptions,  in  proportion  to  the 
density  of  population.  In  the  metropolis, 
for  instance,  Uie  annual  mortality  is  8  per 
cent  in  Whitechapel,  but  only  2  per  cent 
in  St  Geor^'s,  Hanovei>Squaie.  In  the 
district  of  Bethnal-Green;  57  houses,  on 
an  average,  contain  580  persons;  and  in 
some  cases  there  are  30  persons  in  a 
sinffle  house. 

OS  fifty  towns  which  were  visited  by 
direction  of  the  Commissioners,  only 
eight  were  found  to  be  in  a  tolerable  state 
as  to  drainage  and  cleansing ;  and  as  to 
the  supply  of  water  the  rc^rts  were 
still  more  unfovourable. 

The  annual  average  mortality  in  Eng- 
land is  2*207  per  cent.,  or  1  in  45.  In 
healthy  districts  it  is  2  per  cent,  or  1  in 
50.  In  the  metropolis  the  deaths  are  1  in 
39 ;  in  Birmingluun  and  Leeds  1  in  37 ; 
in  Sheffield,  1  in  33 ;  in  Bristol,  1  in  32 ; 
in  Manchester,  1  in  30 ;  in  Liverpool,  1 
in  29.  In  Brussels  they  have  been  found ' 
to  be  1  in  24.  The  mortali^  is  greater 
in  Liverpool  than  in  any  other  town  in 
England.  B^  the  return  made  to  the 
Town  Council  of  Liverpool  in  1841,  by 
their  surveyors,  it  appears  that  there  were 
then  2398  courte,  wUch  contained  a  popu- 
lation of  68»345  penoDS.    In  these  courts 
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1272  oellan  were  occupied  by  6290  per- 
fODS ;  of  the  nnmber  of  cellars  occupied  in 
streets,  2848  were  described  as  damp,  and 
240  as  wet  The  gentry  in  Liverpool 
liye  35  years;  the  tradesmen  22;  the 
working-class  IS.  The  average  of  the 
whole  town  is  only  17  years.  By  extract- 
ing Aom  the  mortnary  registers  of  the 
metropolis  for  1834,  the  ages  at  death  of 
the  gentry,  the  tradesmen,  and  the  work- 
ing classes,  who  died  at  the  age  of  15  and 
npwardl^  Mr.  Gny  ascertained  that  the 
gentry  lived  59  years,  the  tradesmen  49, 
and  the  working-chisses  48.  In  1844  the 
deaths  in  the  metropolis  were  50,423. 
If  the  rate  of  mortality  had  been  1  in  50 
instead  of  1  in  39,  the  deaths  wonld  have 
been  only  40,145,  thns  giving  a  saving  of 
10,278  lives  in  one  year.  From  a  Keport 
of  the  Registrar-General  it  appears  that 
ont  of  every  million  of  inhabitants  27,000 
die  every  year  in  the  large  towns,  and 
only  19,300  in  the  raral  districts. 

The  large  towns  have  already  begnn 
to  make  improvements.  The  improved 
drainage  in  twenty  streets  of  Manchester 
has  been  fonnd  to  diminish  the  annual 
nnmber  of  deaths  by  more  than  20  in 
eveiy  110;  and  similar  results  of  stme* 
tnral  improvement  have  followed  in  other 
instances. 

The  loss  of  life,  and  the  pecuniary 
charges  consequent  upon  it  to  individuals 
and  the  community,  are  not  the  only  con- 
siderations to  be  attended  to.  Not  only 
the  sickness  which  precedes  death,  but 
the  sickness  which  is  cured,  render  the 
snlferers  incapable  of  following  their 
usnal  occupations,  and  oblige  them  and 
their  fiimihes  to  seek  relief  from  the 
parish,  and  ttom  public  and  private 
charity.  It  has  been  shown  that  pecuni- 
ary saving  would  result  from  sanitary 
improvements  to  such  an  amount  as  to 
justify  the  interibrenoe  of  the  legislature, 
if  it  were  only  from  motives  of  public 
economy. 

The  power  vested  in  conrts-leet  by 
ancient  usage  is  resorted  to  in  a  few  towns 
for  the  abatement  of  minor  nuisances. 
Mr.  Coulthart  gives  a  detailed  description 
of  the  various  matters  which  have  been 
taken  cognizance  of  by  the  leet-juries 
at  Ashton-nnder-Lyne  with  beneficial 
effect.    In  most  places,  however,  the  ex- 


ercise of  these  powiera  has  ftUen  into 
desuetude,  even  where  the  oourts  still 
continue  to  be  held. 

The  measures  neeeasary  to  be  adoptod 
in  order  to  improve  the  samtafy  eon^ 
dition  <^  large  towns  and  popnloos  di»- 
tricts  are  comprised  under  the  fbUowing 
beads: — 

1 .  Drainage,  mdudiiig  hone  and  street 
drainage,  and  the  drainage  of  any  plaee 
not  covered  with  houses,  yet  inflncndi^ 
the  health  of  the  inhabitants. 

2.  The  paving  of  streets,  oouIb,  and 
alleys. 

3.  Cleansing,  comprising  the  removal 
of  all  reftase  matter  not  carried  off  by 
drainage,  and  dte  removal  of  mnsaBoea. 

4.  A  sufficient  supply  of  water  for  pab> 
lie  purposes  and  domestic  use. 

5.  The  constractioa  and  ventilation  of 
buildings  in  such  a  manner  as  to  pro 
rather  than  injure  the  health  of  the  i 
bitants. 

The  Second  Report  of  the  Ooanais- 
sioners  gives  Thirty  RecommeBdatiaaa  to 
the  legislature,  each  of  whieh  ia  pre^ 
ceded  by  the  reasons  on  whidi  Ae  re- 
commendation is  Ibnnded .  We  can  only 
afford  space  for  a  sammary  of  tiiese  re^ 
commendations. 

No.  1  reeommends  that  in  all  caestfae 
local  administrative  body  shall  have  die 
special  charge  and  direction  of  all  works 
required  Ibr  sanitaxy  purposes,  hot  that 
the  crown  shall  possess  a  geacTBl  power 
of  supervision. 

Noe.  2  to  11  relate  to  Draiaage;  sar- 
veys  and  plans ;  definition  of  af«a  for 
drainage  by  the  crown ;  appointmeit  of 
surveyors;  investigations  by  aothority of 
the  crown,  on  representations  dniy  mMe ; 
management  of  tke  drainage  of  Ae  entire 
area  by  one  body ;  purchase  of  rickts  of 
mill-owners  and  otheta ;  eoostractioB  of 
sewers,  branch  sewers,  and  bonae-diaiBs ; 
rating  of  landlords  when  house  is  let  in 
separate  apartments,  or  when  the  rent  is 
collected  more  fre<{uently  than  onee  a 
Quarter,  or  when  the  yeariv  rent  is  less 
tnan  lOi. ;  providing  of  foods  by  te  loeai 
administrative  body,  distributioa  of  oost 
among  the  owners  of  the  properties  bae- 
flted,  and  charge  of  hoase^druns  on 
ownen  of  houses  to  which  they  belong; 
power   to  raise  money,  and  prawinon 
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ioal    liqaidalioa  of    debt    in- 


No.  12  reoommendB  that  the  Paving  be 
under  the  same  management  as  the  drain- 
ing; bat  that  it  be  penonned  by  the  local 
pablic  officers. 

Nos.  13»  14,  and  15,  relate  to  the  CUom- 
ingot  9)1  privies  and  cess-pools  at  proper 
times  and  on  doe  notice;  removal  or  larg^ 
oollections  of  dang;  and  abatement  of  nni- 
sanoes  arising  fiom  noziona  exhalations 
from  fiictories. 

Nos.  17  to  21  relate  to  the  siqyply  of 
Water,  in  safficient  quantities  not  only 
Ibr  the  domeatio  wants  of  the  inhabitants, 
bat  also  for  cleansing  the  streets,  soonr- 
ing  the  sewers  and  drains,  and  the  ex- 
tinction of  fires ;  porchase  of  the  interests 
of  water-companies,  and  placing  the  ma- 
nagement of  the  sni^ly  of  water  under 
the  local  adminstrative  bodv;  the  esta- 
blishment of  publie  hatha  amiwaah-homea 
for  the  poorer  classes ;  and  eqiecially  re- 
ooBunending  that  the  supply  of  water  in 
the  mains  l£  not  only  constant,  but  at  as 
high  a  preasnre  as  droomstances  will 
permit 

Nos.  22  to  26  are  regulations  for  Build- 
inga,  inclnding  power  to  raise  money  for 
the  porchase  of  property,  for  the  purpose 
of  opening  thorough&res^  and  widening 
atreets,  courts,  and  alleys;  prohibition  of 
uae  of  cellars  as  dwellings,  except  when 
they  are  of  certain  dimensions  and  pro- 
perly ventilated ;  provision  for  buikung 
all  new  houses  with  proper  privies,  and 
for  a  good  system  of  ventilation  in  all 
edifices  for  public  assemblage  and  resort, 
espedally  school-houses. 

Nos.  27  and  28  reoommend  that  power 
be  given  to  the  local  administrative  body 
to  compel  landlords  to  cleanse  houses, 
duly  reported  to  be  in  a  noxious  state  from 
filthineas— and  that  power  be  given  to 
magistrates  to  license  and  issue  rules  for 
regulation  of  lodging-houses  for  the  re- 
oeption  of  vagrants,  trampers,  and  persons 
of  similar  wayfiuing  habits. 

No.  29  recommends  the  appointment  of 
a  medical  officer  in  each  town  or  district, 
who  shall  report  periodically  on  the  sani- 
tanr  condition  of  such  town  or  district 

No.  SO  recommends  the  establishment 
of  Public  Walkaf  and  that  the  local  admi- 
sif  trative  body  be  empowered  to  nise  the 


necessarv  funds  for  the  mana^ment  and 
care  of  the  walks  when  established. 

A  large  portion  of  the  '  Report  of  the 
Committee  on  Lord  Lincoln's  Bill,'  be- 
fore mentioned,  is  occupied  with  showing 
that  the  supplv  of  water,  wherever  prac- 
ticable, should  be  constant  not  only  in  the 
main-pipes,  but  in  the  branch-pipes,  thus 
doing  away  entirely  with  the  use  of  wa- 
ter-butts; and  contending  that  in  most 
cases  such  a  constant  supply  is  not  onl^* 
practicable  but  economiou,  and  that  it 
would  contribute  in  the  highest  degree  to 
the  deanliness  of  houses  in  crowded  ^o- 
tricts,  and  consequently  to  the  health  of 
the  inhabitants. 

TOWNSHIP.  This  term  is  sometimes 
used  to  denote  the  inhabitants  of  a  town 
in  their  collective  capadty.  In  legal  ng- 
nificadon  it  is  a  vill  formine  peirt  of  a 
parish  in  cases  where  a  parish  nas  been 
divided  for  secular  purposes  into  several 
vills  or  townships. 
TRADER.  [Bankrupt.] 
TRANSLATION.  [Bishop.] 
TRANSPORTATION  (^raiw andpor- 
to),  removal,  banishment  to  some  fixed 
place.  Under  Pdmishxent,  the  ^neral 
nature  of  punishment  has  been  considered, 
and  particularly  of  the  punishment  of 
death.  Other  panishments,  such  as 
transportation  and  imprisonment,  will 
be  briefly  considered  here.  The  object 
of  this  article  is  not  to  discuss  folly  so 
exteiisi?e  a  subject,  but  to  indicate  the 
various  departments  into  which  it  may  be 
distributed,  which  division  will  show  the 
complicated  character  of  that  class  of 
punishments  commonly  called  Secondary 
Punishments,  which  comprise  Transporta^ 
tion  and  Imprisonment,  with  all  the  par- 
ticular puniahmentB  wbich  are  employed 
in  connection  with  Transportation  and 
Imprisonment 

A  complete  diseusuon  of  Thmaporla- 
turn  would  include  its  origin  as  a  mode 
cf  punishment :  acts  of  parliament  rela- 
ting to  it ;  the  system  unoer  which  it  was 
carried  into  execution  in  the  American 
colonies;  ^stem  under  which  it  was 
condocted  m  the  early  history  of  the 
Australian  colonies ;  system  on  which  it 
was  recently  executed  in  New  South 
Wales  and  van  Diemen's  Land-— asngn- 
ment;  ticket  of  leave;  chain-gwigB  and 
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road-parties ;  penal  settlements ;  expense 
of  the  transportation  system  as  hitberto 
enforced;  contemplated  changes  in  the 
convict  discipline  of  the  Anstralian  penal 
colonies  ;  system  of  transportation  as  en- 
forced at  Bermuda ;  theory  of  transporta^ 
tion. 

Connected  with  this  is  the  subject  of 
Hulh — their  origin,  design,  and  history ; 
description  of  a  hnlk ;  dlMipline  of  oon- 
yicts  m  the  hnlks ;  employments ;  ex- 
pense of  the  mtem. 

Thirdly,  Priwiw— their  state  at  the 
end  of  the  last  centnry,  and  the  history  of 
improvements  in  them  since :  the  system 
of  classification ;  the  silent  system — ^its 
theory  and  practical  workins;  regula- 
tions of  the  prisons  in  which  Siis  system 
is  in  force;  the  labour  imposed  on  the 
prisoners — the  treadwheel,  crank  ma- 
chine—expense of  the  silent  system ;  the 
separate  ^stem^its  theory  and  objec- 
tions to  it ;  its  origin  and  history  in  Eng- 
land— principles  of  prison  construction — 
employments  of  prisoners — expense  of  the 
system ;  prisons  of  England  generally ; 
treatment  of  untried  prisoners ;  disposal 
of  prisoners  after  their  discharge ;  prisons 
fbr  juvenile  offenders — Parklmrst  Re- 
fbrmatory. 

Fourthly,  Institutions  in  England  aux- 
iliary to  those  for  punishment,  or  Houses 
of  Reformation ;  Refuge  for  the  Destitute, 
Philanthropic  Institution. 

Fifthly,  Prisons  in  Scotiand  and  Ire- 
land, and  in  the  British  dependencies. 

Sixthly,  Capital  Punishment ;  the  va- 
rious arenments  fbr  and  against  main- 
taining this  punishment  [Punishment.] 
Lastiy,  Progress  of  penal  refbrm  in 
foreign  countnes. 

The  statute  of  39  Elizab^tii,  c.  4,  for 
the  banishment  of  dangerous  rogues  and 
vagabonds,  was  virtually  converted  by 
James  I.  into  an  act  for  transportation  to 
America  by  a  letter  to  the  treasurer  and 
council  of  the  colony  of  Virginia,  in  the 
year  1619,  commandung  them  **  to  send'a 
hundred  dissolute  persons  to  Virginia, 
which  the  knight-marshal  would  ddiver 
to  them  for  that  purpose.'*  Transportation 
is  not  distinctiy  mentioned  in  any  Eng- 
lish statute  prior  to  the  stat  18  Car.  11. 
c  3,  which  gives  a  power  to  the  judges  at 
their  discretion  either  <'to  execute  or 


trani^rt  to  America  fiyr  life  the  moas' 
troopers  of  Cumberland  and  Nonfanm- 
berland."  Until  after  the  passing  of  the 
Stat  4  Geo.  I.  c.  2,  oontinBed  fay  stat.  « 
Creo.  I.  c.  23,  this  mode  of  pnnialtmnit 
was  not  brou^t  into  common  open^&ao. 
By  these  statutes  the  ooorts  were  allowed 
a  discretionary  power  to  older  fUons 
who  were  by  law  entitled  to  their  dergy 
to  be  transported  to  the  American  planta- 
tions. Tran^rtation  to  Amerien  nnder 
the  statutes  of  George  I.  lasted  from  1718 
till  the  commencement  of  the  War  of 
Independence  in  1775. 

A  plan  for  the  establishment  of  peni- 
tentiaries, which  was  strongly  recom- 
mended br  Judge  Blaekstone,  Mr.  Eden, 
(afterwards  Lord  Auckland)^  and  Mr. 
Howard,  was  taken  into  consdention 
by  parliament,  and  the  aet  19  G«ol  III 
c.  74,  fbr  the  erection  of  penitentariea 
passed.  The  government  fidied,  how- 
ever, to  adopt  the  neoessary  raeasatea  ftr 
its  execution ;  and  transportation  was  re- 
sumed 1^  an  act  passed  in  the  S4th  year 
of  GeoT^  IIU  which  empowered  hia 
majesty  in  coundl  to  aj^mt  to  what 
place  beyond  the  seas,  either  witbin  or 
without  hiB  nuijest3^s  dominiona,  offcnden 
should  be  transported ;  and  by  two  ottlen 
in  council,  dated  6th  December,  1786^ 
the  eastern  coast  of  Australia  and  tbe 
adjacent  isUmds  wero  fixed  upon.  In  the 
month  of  M^,  1787,  the  first  band  of 
convicts  left  England,  which  in  the  sae- 
ceedingyear  fixUided  the  ookmy  of  New 
South  Wales. 

The  present  condition  of  a  tran^oited 
f^lon  is  mainly  determined  by  die  5  Geo. 
IV.  c.  84,  the  Transportation  Act.  whiefa 
authorizes  the  king  in  oooneil  **  to  appoint 
any  place  or  places  beyond  tiie  seaa, 
either  within  or  without  the  British  do- 
minions," to  which  ofienden  shall  be 
conveyed,  the  order  fbr  their 
being  left  to  one  of  the  principal  i 
taries  of  state.  The  places  so  appoinied 
are  the  two  Australian  coloniea  of  New 
South  Wales  and  Van  Diemen's  Land ; 
the  small  volcanic  island  called  ^SorMk 
Ishind,  situated  about  900  milca  from  the 
eastern  shores  of  Australia;  and  Ber> 
mnda.  The  5  Geo.  IV.  e.  84y  gives  to 
the  governor  of  a  penal  ooloay  a  property 
in  the  services  of  a  transported  offinder 
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for  the  period  of  his  aentenoe,  and  bq- 
thorises  him  to  assign  over  sach  offender 
to  any  other  person.  The  9  Geo.  IV. 
c  83,  empowers  the  governor  to  grant  a 
temporary  or  partial  remission  of  sen- 
tence; and  the  2  &  3  Wm.  IV.  e.  62, 
limits  his  power  in  this  respect  In  New 
Soath  Wales  and  Van  Diemen's  Land 
conTicts  are  sabiect  to  a  yariety  of  colo- 
nial laws,  framed'  by  the  local  legislatnres 
established  under  the  act  9  Geo.  IV.  c. 
83.  (Langs  History  of  TransporUUum ; 
JRepott  ff  the  Select  Committee  of  tke 
Houee  ^  Commons  on  Transportaiian^ 
1838.) 

The  Tarions  offences  for  which  trans- 
portadon  is  the  penalty  are  mentioned  in 
Law,  Cbihinal. 

Penal  settlements  are  designed  for  the 
punishment  of  criminals  oonTicted  of 
very  mve  offences  in  the  penal  colonies, 
and  of  criminals  who  are  specified  in  the 
instmctions  of  Uie  secretary  of  state  for- 
warded to  the  governors  it  the  colonies 
with  every  transport  vessel.  In  con- 
nection with  New  South  Wales,  the  penal 
settlement  is  Norfolk  Island:  in  con- 
nection with  Van  Diemen's  Land,  there 
was  formerly  Macqnar rie  Harbour ;  at  pre- 
sent there  is  Port  Arthur. 

Up  to  the  year  1886, 100,000  convicts 
had  been  transported  from  this  country 
to  the  Australian  penal  colonies,  of  whom 
13^000  were  women.  The  following  es- 
timate of  the  sums  expended  on  account 
of  those  colonies  fiJls  short  of  the  true 
amount: — 

£ 
Cost  ofthe  transport  of  convicts  2,729,790 
Disbursements  for  general,  con- 
vict, and  colonial  services    •  4,091,581 
Milituy  expenditure  •     .     •  1,632,302 
Ordnance 29,846 


Total  fh>m  1 786  to  3lst  March, 

1837         8,483,519 

Deduct  for  premium  on  bills, 

coins,  &c 507,195 


7,976,324 
The  conveyance  of  each  convict  has 
thus  cost  about  28i.,  and  the  various  ex- 
penses of  residence  and  punishment  have 
been  at  least  54/.  a  head,  making  in  all 
more  than  82/.  a  head.    The  expense  en- 


tailed upon  this  country  by  the  penal 
colonies  has  been,  on  the  average  since 
their  commencement,  156,398/.  a  year; 
but  a  few  years  ago  the  annual  expendi- 
ture was  more  thui  treUe  that  amount. 

The  following  was  the  expenditure  of 
this  country  on  account  of  Mew  South 
Wales  and  Van  Diemen's  Land  in  the 
year  1836-7:— 


New  South  Wales, 

£ 

Ordinances  of  the  army 

46,801 

Commissariat 

3.450 

Ordnance    .        •        •        • 

12,014 

Navy           .         .         .         • 

4,641 

Extraordinaries  of  the  army  . 

55,625 

Special  disbursements  on  ac- 

count of  convicts 

127,949 

250,480 

Van  Diemen's  Land.  £ 

Ordinances  ofthe  army  •        •  '  16,354 

Commissariat                 .        •  2^59 

Ordnance     •         .        •         •  11,625 

Navy           •         •         •         .  515 

Extraordinaries  of  the  army  .  20,867 
Special  disbursements  on  a^ 

count  of  convicts       .         .  113,083 


Transport  of  convicts 


164,508 
73,080 


Total  expenditure  for  the  year 

1836-7  ....  488,018 
(  Dranaportation  Bmort,) 

In  addition  to  this  sum,  the  colonial 
expenditure  on  account  of  the  adminis- 
tration of  justice,  gaols,  and  police  was 
90,000/.,  an  amount  nine  times  as  great 
in  proportion  to  the  populadon  as  that  of 
the  United   Kingdom  for  similar  pur- 


In  1837  a  committee  of  the  House  of 
Commons  was  appointed  to  inquire  into 
die  subject  of  Transportation,  and  to  sug^ 
gest  improvements.  The  labours  of  that 
committee  have  been  followed  by  some 
changes,  and  there  is  a  prospect  of  still 
greater. 

All  convicts  sent  to  Bermuda  are  em- 
ployed by  the  government  on  public 
works  in  the  dockyards.  The  system  of 
punishment  pursued  is  essentiuly  dif- 
ferent from  tnat  which  has  been  in  force 
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ia  the  Australian  penal  oolonies,  and 
elostly  resemblea  tliat  adopted  in  the 
hulks  in  Uiis  country.  The  convieta  sent 
to  Bermuda  are  selected  as  being  the  best 
bekaTed;  they  are  kept  apart  from  the 
free  population;  they  are  shut  up  in 
hulks  by  night,  and  are  worked  in  gangs 
by  day  under  the  snperintendenoe  of  free 
overseers.  A  small  amount  of  wages  is 
paid  to  them  for  their  labour,  a  portion 
of  which  they  are  allowed  to  spends  and 
tiie  remainder  forms  a  fund,  which  they 
receive  on  becoming  free.  At  the  ex- 
piration of  their  sentences  they  do  not 
reoudn  in  Bermuda,  butare  sent  back  at 
the  expense  of  the  government  of  this 
country.  Transportation  to  Bermuda, 
with  some  points  of  recommeudation 
compared  with  transportation  to  the 
Australian  colonies,  is  thus,  on  the  other 
hand,  without  the  argument  in  its  fovour, 
that  it  rids  EngUuid  of  the  criminals  sent 
to  it    (Capper's  Reports.) 

Mr.  Bentham,  Dr.  Wbately,  the  pre- 
sent archbishop  of  Dublin,  and  other 
writers  on  the  theory  of  punishment, 
have  condemned  the  general  prindple  of 
transportation;  and  comparatively  little 
has  been  urged  in  opposition  to  their  ar- 
ffuments.  Mr.  Bentham's  objections  will 
be  found  in  a  chapter  on  Transportation, 
in  his  'Theory  of  Punishments;'  the 
arohbishop  of  Dublin's,  in  his  two*  Let- 
ters to  Karl  Grey.'  Their  arguments  may 
be  summarily  stated  as  follows: — 1st, 
Transportation  has  foiled  in  all  experi- 
■lents  which  have  yet  been  made  upon 
the  principle.  2nd,  That  transportation 
necessarilv  involves,  in  reference  to  the 
country  m>m  which  the  criminals  are 
sent,  want  of  exemplarity.  drd.  That  it 
lays  a  pernicious  roundation  for  fotnre 
communities.  4th,  That  effident  inspec- 
tion is  sacrificed  by  it  5th,  That  it  is 
more  expensive  than  a  home  prison  sys- 
tem. To  these  objections  it  is  replied-^ 
1st,  That  transportation  has  not  foiled, 
hut  only  a  particular  system  of  carrying 
that  punishment  into  execution — ^a  mtem 
which  is  not  necessarily  connected  with 
transportation ;  a  system  which  was  in- 
stituted in  the  colonies  at  a  time  when 
prisons  in  the  parent  country  were  in  the 
worst  state  possible;  a  system  never 
amended  in  principle  according  to  the 


progress  of  improvements  in  penal  wr- 
rangement  generally.  2nd,  Tfakt  in  re- 
ference to  the  end  conteniplatied  by  the 
word  example  or  exemplanty,  transport- 
ation is  not  deficient  excepthtg  in  the 
supposition  that  exemplarity  ia  an  cflcet 
only  of  the  tpedacU  ik  criminals  cndnr- 
ing  punishment;  but  in  that  sense,  that 
all  experience  proves  that,  instead  of  pre- 
venting crimes,  exemplary  ponishiDentB 
have  mghtfully  increased  them  ;*  that  in 
so  fiv  as  there  is  any  real  value  in  the 
principle  (exemplarity)  in  qnestioii,  it  is 
as  an  indefinite,  obscnre  aooroe  or  cnase 
of  apprehension;  but,  that  overlooking 
objections  to  the  prindple,  in  point  of 
foct,  in  the  sense  of  exemplarity  as  con- 
nected with  the  tpedOide  of  pomshment. 
that  transportation  is  in  the  same  sitnation 
as  any  home  system  of  convict  dtadpline, 
the  public  at  large  being  as  little  the 

rtatois  of  the  process  of  the  silaU  or 
aepanUe  prison  as  they  are  of  that 
under  which  transportation  is  carried  into 
effect;  that  in  the  sense  of  general  ten- 
dency to  produce  apprehension  indepen- 
dentiy  of  exhibited  pninishment,  it  has  sa- 
perior  recommendations  to  any  home  sys- 
tem. Srd,  That  the  objection,  that  trans- 
portation lays  a  pemioioos  social  fbanda- 
tion,  IE  made  on  a  presumption  involving 
the  primary  question  whicn  penal  instxta- 
tions  are  designed  to  solve,  via.,  that  ti* 
convicts  sentenced  to  that  panishment  are 

*  Exporaie  In  a  ttmte  of  panishment  tna  ta- 
troduoed  into  Pennsylvania  in  178S.  In  Oo  yttt 
1790,  four  yean  after  iti  eommenonaent,  this 
practice  waa  aboliahed*  and  tlie  effect  waa  vto- 
niahing  :  for  at  the  end  of  another  period  of  foar 
veaxa,  that  ia  to  aav,  17S4.  the  nopolatlon  hariw 
in.  the  meanwhile  Inciemad  at  the  rate  of  few  avi 
a  half  per  cent,  per  annum,  and  the  penal  law  a 
other  reipecta  havini;  remained  nnaltered,  criai'^ 
had  decreased  bv  two-thirds.  The  increaae  of  i^ 
ooided  Crimea  after  the  intzodoction  of  npemt* 
was  too  Kreat  and  too  oontinoooa  to  be  ac«oant«b 
for  to  any  great  extent  by  an  increase  of  peoseca- 
tions  otherwise  than  by  reason  of  an  incieast  of 


crimes.  And  no  part  of  the  sabeeqoent  decrease 
of  reoorded  crimes  can  be  so  aoeoantod  Kk.  We 
have  remarked  in  this  instanoe  one  &et,  whkb 
seems  to  •peak  for  itself  enoogh  to  aKtle  thb 
qaestion.  The  decrease  of  crime  in  the  towa  of 
PhiUdelphIa,  wheie,  donbdem,  moift  of  the  es- 
posures  were  made,  waa  mach  greater  dian  the 
decrease  of  crime  in  the  coMnty,  great  tboogh  tkit 
was,  pp.  87-8.  (Ifa^port  of  the  Committee  m 
Priton  Oiteipfiiu  to  the  Oowrmr-Ontrai  of  hdmt 
1838.) 
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always  to  be  criminal  in  chaneier  and 
habit;  but  that,  on  the  contrary,  the  dr- 
cnmstances  of  sodety  in  a  new  ooontrr 
are  economically,  in  the  respects  of  high 
wages,  abundant  labour,  and  good  pros- 
pects) much  more  calcnlated  to  establish 
and  confirm  the  moral  benefit  to  the  cha- 
racter of  a  fonner  criminal  wrought  by  a 
good  system  of  secondary  punishment, 
than  the  circamstances  of  an  old  society 
in  which  employment  is  uncertain,  wages 
low,  &c ;  that,  besides,  prejudice  is  always 
stronger  against  the  man  once  Ihllen,  and 
consequently  more  opposed  to  his  per- 
manent reformation,  m  an  old  and  esta- 
blished community,  than  in  a  yonn^, 
unorganised,  and,  so  to  speak,  chaotic 
one.  4th,  That  experience  has  not 
proved  the  existence  of  greater  abuses  in 
the  management  of  conTicts  abroad  than 
in  their  management  at  home ;  and  that  the 
same  provision  can  easily  be  made  against 
abuse  in  connection  with  penal  cdonies 
which  has  been  made  in  connection  with 
prisons  in  the  mother  country  (in  the  ap- 
pointment of  inspectors)  within  the  last 
Hew  years.  5th,  That  the  <}oestion  of  ex- 
pense, unless  where  the  difference  suf^ 
posed  between  that  of  two  systems  is  very 
ffreat,  is  prematurely  discussed,  when 
discussed  without  respect  to  any  satis- 
ftctory  evidence  of  the  greater  efficiency 
of  one  than  of  another  system.  (Captain 
Maeonochie^s  Atuiraiiana;  Colonel  Ar- 
thur's Letters  to  the  ArchhUhop  <flhdh 
tin ;  The  Merits  of  a  Home  and  of  a 
CoUmiai  Procete,  of  a  Social  and  a  SepO" 
rate  Swtom  tf  Convict  Management^  die- 
enseeihj  F.  M.  Innes,  1842.) 

HMs  {hulk,  Dutch;  huk,  Saxon,  the 
body  of  a  ship),  used  as  places  of  con- 
finement and  punishment  for  offences; 
corresponds  with  the  galea  of  the  Italians, 
the  gaUre  of  the  French,  and  our  own 
Eufflish  word  galUy, 

Sulks. — ^The  plan  of  confining  of- 
fenders on  board  hulks  was  adopted  in 
Enffland  in  1766,  when  the  disturbances 
in  America  interrupted  the  transportation 
system.  The  first  statute  authorisinff 
such  confinement  was  the  16  George  III. 
c.  44,  passed  in  1776,  for  two  years  only, 
but  anerwards  continued  by  two  other 
acts  of  parliament  till  it  was  repealed  by 
the  19  George  III.  c  74,  which  was, 


however,  founded  upon  the  same  prin- 
ciples with  the  16th,  and  may  be  consi- 
dered in  part  as  an  improved  edition  of 
that  act 

The  notice  of  parliament  does  not  ap- 
pear to.  have  been  called  to  the  hulks  be- 
tween the  passing  of  the  19  George  III. 
c  74,  and  the  year  1783»  when  an  act 
was  passM,  the  24  George  III.  sess.  1, 
c.  12,  converting  the  hulks  firom  prisons, 
in  which  criminals  were  to  be  punished 
by  hard  labour,  into  places  of  temporary 
confinement  for  convicts*  between  the 
period  of  their  sentence  to  transportation 
and  the  completion  of  the  necessary  ar- 
rangements for  carrying  that  sentence 
into  execution.  The  management  of  the 
convicts  was  given  to  officers  called  over- 
seers, whose  powers  corresponded  with 
those  of  the  superintendents  under  the 
former  act.  They  were  to  feed  and  dothe 
the  ofiender,  and  keep  him  in  such  man- 
ner, and  to  permit  lum,  where  the  same 
could  be  safelv  done,  to  labour  at  such 
places,  and  under  such  directions,  limits- 
tions,  and  restrictions,  as  his  majesty  or 
certain  justices  of  the  peace  should  ap- 
point. In  case  the  convict  should  recdve 
employment,  he  was  to  be  allowed  half 
the  return  arising  fixmi  his  labour  for  his 
own  use;  but  it  was  provided  that  no 
convict  should  be  obliged  to  work. 

The  time  of  the  offender's  confinement 
was  to  be  reckoned  in  discharge  or  sati»- 
fliction  of  the  term  of  his  transportation, 
as  for  as  it  mig^t  extend.  Similar  re- 
turns to  parliament  or  the  King's  Bench 
were  required  under  this  as  under  the 
former  act  The  24  George  III.  sess.  1, 
c  12,  was  repealed  by  the  24  George  III. 
sess.  2,  c.  56,  but  its  provisions  were  in- 
corporated in  this  act,  with  the  exception 
of  those  concerning  the  labour  or  the 
convicts,  which  it  was  provided  should 
be  compulsory.  This  last  act  was  ton^ 
tinned  by  vanous  other  acts  till  the  year 
1815,  without  any  alteration  in  its  pur- 
pose, excepting  in  the  28  Georae  III. 
c.  24,  and  the  42  George  III.  By  the 
former  of  these  it  was  provided  that  the 
convicts  should  be  visited  and  treated  as 
offienders  sentenced  to  hard  labour,  and 
that  the  expenses  occasioned  by  their 
maintenance  or  death  should  be  defrayed 
by  the  overseen.  By  the  latter  the  inter- 
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•St  of  the  contractors  was  limited  to  that 
of  supplying  provisions,  clothing,  and 
other  necessaries  to  be  oonsamed  in  the 
hulks.  The  55  George  III.  c.  156,  re- 
pealed and  re«naoted  bj  the  56  G^n-ge 
III.  c.  27,  empowers  the  king  to  appoint 
a  person  to  the  office  of  superintendent, 
aifd  the  persons  to  be  deputy  or  assistant 
superintendents,  also  resident  6TerBeeTs. 
The  latter  of  these  acts  was  ctmtinued  by 
the  1  and  2  George  IV.  for  two  years, 
and  its  prorisions  were  then  re-enacted 
with  some  variations,  in  the  5  George  IV. 
c  .34.  {Statements  and  Observatiom  con- 
cerning the  Hulh,  by  George  Holford, 
Esq,M.P.) 

From  the  evidence  taken  before  a 
Committee  of  the  House  of  Commons 
appointed  in  1832  to  in(}uire  into  the 
subject  of  secondary  punishments,  and 
before  a  Committee  of  the  House  of 
Lords  in  1835,  we  are  led  to  conclude 
tnat  no  material  changes  had  then  been 
effected  in  the  discipline  pursued  on 
board  the  hulks. 

The  stations  at  which  hulks  are  nuun- 
tained  in  Eng^d  are  Portsmouth,  Goe- 

E.  Devonport,  Chatham,  Woolwich, 
tford;  besides  Bermuda,  Gibraltar 
signed  to  be  a  foreign  station. 
The  following  returns  relating  to  the 
hulks  are  taken  fh>m  the  reports  wiiich 
were  made  by  the  superintendent  to  the 
government:— On  the  1st  January,  1841, 
there  were  3552  convicts  on  board  the 
various  hulks  in  England;  and  during 
the  year,  3625  more  were  received  into 
custody,  besides  63  transferred  from  the 
hulks  at  Bermuda.  Of  the  convicts  in 
custody,  and  those  received  in  the  course 
of  the  year,  in  all  7240,  2374  were  trans- 
ported to  Van  Diemen's  Land,  180  of 
whom  were  boys  under  sixteen  years  of 
age;  80  were  sent  to  Bermuda;  66  were 
transferred  to  the  Penitentiary  (Mill- 
bank)  ;  and  7  to  Parkhunt  prison :  262 
were  discharged ;  196  died  (l^ing  2)  per 
cent  upon  the  gross  number) ;  1  escaped ; 
leaving  4254  convicts  on  board  the  hulks 
in  England  on  the  3 1st  December,  1841. 
Of  the  total  number  received,  52  were 
known  to  have  been  transported*  before ; 
10  had  been  in  the  Penitentiary ;  1625  had 


*  This  memu  had  been  in  the  hoiks  before. 


been   convicted    previously  of     

offences;  487  had  been  before  in  enstody ; 
and  the  remaining  1451  were  not  kmmm 
to  have  been  in  prison  before.  Three 
prisoners  were  received  during  the  year 
nnder  10  years  of  age ;  213  between  the 
ages  of  10  and  15;  958  between  15  years 
and  20;  1612  between  the  ages  of  20  and 
30  years;  and  839  who  were  aboive  30 
vears  of  age.  The  total  expense  of  the 
hulks  is  represented  for  the  year  as 
64,527^  10s.  7|4/.,  and  the  total  value  of 
the  hibour  performed  as  72,3862.  I6s.  Sd. 

Sfo  Reports  <^  Jokm  £femy  Corner^ 
..  Superintendent  efShipsamd  VesaeU 
employed  for  the  Confinemeni  cf  Offenders 
under  Sentence  cf  'firansportaltian^  ordered 
to  be  printed  21st  Mmh,  1842.)  The 
total  expense  per  man  in  the  hulks  in 
England  is  181.  12s.  lldL  The  avetage 
value  of  labour  per  man  is  estimated  at 
10^  18s.  9d^  makinff  the  average  annual 
expense  per  man  it  14s.  2<i.  The  total 
cost  per  boy  in  the  hulks  is  I3i.  5s.  6^ 
The  value  of  the  labour  performed  by  the 
prisoners  in  the  hulks  at  Bermuda  leaves 
an  estimated  annual  profit  for  each  of 
13i.  Ss.  &d.  (Lord  John  BusseWs  NoU  em 
Draneportation  and  Secondanf  Btmislh 
menty  8tA  Januarif,  1839.) 

The  hulkp  in  England  are  viewed 
merely  as  an  intermediate  eslablishnient 
between  the  common  gaols  and  the  penal 
colonies,  for  prisoners  sentenced  to  trans- 
portation; but,  in  Cut,  in  many  cases  they 
prove  a  substitute  for  that  punishment. 
They  are  conudered  to  be  the  worst 
branch  of  secondary  punishment  in  Eng- 
land, and  their  discontinuance  has  been 


»N8  (Prisonf  French),  pUees  of 
safe  custody,  of  punishment,  and  reform. 
The  history  of  modem  improvementi 
in  the  prisons  of  thiaeonntrv  begins  with 
the  labours  of  Mr.  Howard  in  the  last 
century.  In  the  first  section  of  Mr. 
Howard's  book  on  <The  State  of  the 
Prisons  in  England  and  Wales'  which  he 
entitles  *  A  General  View  of  the  Distress 
in  Prisons,'  published  in  1 775,  he  presents 
a  sununary  of  the  abuses  wUch  existed 
in  the  management  of  criminals  at  that 
time.  These  aboses  related  to  food*  ven- 
tilation, drainage,  want  of  clasufieatioa 
of  prisoners ;  and  the  effects  were  i " 
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•nd  the  farther  oormption  of  all  penoos 
vho  were  confined  in  prisons. 

The  labours  of  Howard  and  of  others 
were  but  slowly  attended  with  sno- 
cess.  Nearly  fifty  years  after  the  date 
of  the  above  details  the  Prison  Discipline 
Society  remark,  that  there^et  exist  many 
prisons  in  the  same  condition  as  that  in 
which  Howard  left  them— monuments  of 
the  jostioe  of  his  statements,  and  of  the 
indiiEerenoe  with  which  his  recommen- 
dations had  been  reguded.  (jF^  Report^ 
p.  16.)  In  1818  It  appears  by  parlia- 
mentary returns,  that  out  of  518  prisons 
in  the  United  Kingdom,  to  which  upwards 
of  107,000  persons  were  committed  in 
that  year,  23  prisons  only  were  dassed 
or  divided  accordins  to  law ;  59  prisons 
had  no  division  whatever  to  separate 
males  from  fiemales;  136  had  only  one 
division  fi>r  that  purpose ;  68  had  only 
two  divisions,  and  so  on ;  23  onl^  were 
divided  according  to  the  regulations  of 
the  statute  (24  Georse  HI.  c.  54,  sect.  4) 
which  provides  for  eleven.  In  445  prisons 
DO  work  of  any  description  had  been 
introduced ;  in  73  prisons,  though  some 
work  was  performed,  yet  the  number  was 
exceedingly  small  in  which  employment 
to  any  extent  had  been  carried  on.  In 
100  gaols  built  to  contain  only  8545 
prisoners,  there  were  at  a  time  13,057 
persons  confined. 

ClassiJUxUion  of  OJfJnMiew.— The  ar- 
gument of  those  who  wished  to  make  the 
experiment  of  classifying  prisoners  is 
thus  succinctly  stated  by  a  distinguished 
American  writer  on  penal  jurisprudence : 
— **That,a8  a  place  of  punishment,  a 
prison  would  soon  lose  its  terrors  if  its 
deprayed  inmates  were  suffered  to  enjoy 
the  society  within,  which  they  had  always 
prelbrred  when  at  laiige ;  and  that,  instead 

become  the  heat  institution  that  could  be 
devised  for  instruction  in  all  the  mysteries 
of  yice  and  crime,  if  the  professors  of 
guilt  were  suffered  to  make  disciples  of 
those  who  may  be  oomparadvely  ignorant. 
To  remedy  this  evil  therefore  we  must 
resort  to  classification;  first,  the  young 
must  be  separated  from  the  old ;  then  we 
must  make  a  division  between  die  novice 
and  the  practised  offenders.  Further 
subdivisioDS  however  were  found  indis- 


pensable, in  proportion  as  it  was  dis- 
covered that  in  each  of  these  classes  there 
would  be  found  individuals  of  different 
deffrees  of  depravity,  and  of  course  not 
only  corrupters,  but  those  who  were  ready 
to  receive  their  lessons.  Accordingly, 
classes  were  muldplied,  until  in  some 
prisons  in  Enidand  we  find  them 
amountinji;  to  fifteen  or  more.''  The 
same  writer  exposes  the  fedlacy  of  this 
argument  in  what  follows  :->*•  But  in  the 
consideration  of  this  question  these  evi- 
dent  truths  seem  not  to  have  had  their 
proper  force :  first,  that  moral  guilt  is  not 
the  immediate  subject  of  human  observ- 
ation; nor,  if  discovered,  is  it  capable 
of  bem^  so  nicely  appreciated  as  to  enable 
us  to  assign  to  each  individual  who  may  be 
infected  with  it  his  comparative  place  in 
the  scale ;  and  if  it  could  be  discovered, 
it  would  appear  that  no  two  individuals 
could  be  found  contaminated  in  the  same 
degree:  secondly, that  if  these  difficulties 
could  be  surmounted,  and  a  class  formed 
of  individuak  who  had  advanced  exactiy 
to  the  same  point,  not  only  of  offence, 
but  of  moral  depravity,  still  their  asso- 
ciation would  produce  a  forther  prepress 
in  both."  (Livingston's  Peaa/  CwUfor 
the  State  of  Louisiana ;  Introductory 
Report  to  the  Code  of  Reform  and  Prieon 
Diacipline,  p.  309;  see  also  q.  1784, 
JSmdence  <f  Samed  Hoare^  Eaq.  ;  Select 
Committee  tf  the  Houte  of  CommonM, 
1832.)  Classification  continues  to  be  the 
leading  principle  of  arrangement  in  many 
prisons;  in  others  the  object  contem- 
plated by  it,  namely,  the  prevention  of 
contamination,  is  further  sought  by  the 
prohibition  of  oral  communication  between 
the  prisoners. 

Of  the  prisons  which  have  been  sub- 
jected to  any  fundamental  changes  dur- 
mg  the  kist  twenty  years,  the  greater 
number  are  conducted  on  the  silaU  sys- 
tem. The  advocates  of  this  system  sup- 
posed that  contamination  would  be  pre- 
yented  by  the  intercourse  of  the  tongue 
being  prohibited.  The  first  objection  in- 
curred in  carrying  out  this  plan  was  the 
great  expense  of  employing  a  requisite 
number  of  officers  to  enforce  silence.  To 
mitifiate  or  get  rid  of  this  objection, 
another  evil  was  produced  by  the  intro- 
duction of  the  practice  of  giving  to  pri- 
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wnen  a  control  ofver  other  prinnas. 
In  Coldbath  Fields  prison,  containing  on 
an  arerage  900  prisonen,  no  less  than 
218  were,  in  1837,  removed  from  the 
operation  of  the  law  and  the  endoranoe 
of  their  punishment  by  being  appointed 
to  oifloes  of  tnut  or  control.  Besides 
these  218  there  were  64  regular  officers; 
so  that  272  persons  were  appointed  to 
superintend  682  prisoners  (i.  e.  900  minus 
218,  who  had  appointments),  being  in 
the  ratio  of  one  officer  to  2}  prisoners. 
With  all  this  wasteful  superintendence, 
iuTolving  so  entire  a  sacrifice  of  dis- 
cipline, me  great  object  of  prisons  on  the 
principle  of  Coldbath  Fields  was  not 
attained.  "  The  minds  of  the  prisoners 
("say  the  Inspectors  of  Prisons  in  iheir 
Report  for  that  year)  are  kept  under  per- 
petual irritation  by  the  prohibition  of 
speech,  their  ingenuity  at  work  to  find 
means  of  erading  it,  and  they  are  still 
fiuther  depraved  by  frequent  subjection 
to  punishment  Ibr  an  offence  of  a  merely 
arbitrary  diarader." 

Under  any  arran(|ementB  the  principle 
on  which  such  prisons 'are  conducted 
almost  necessarily  inyolTes  great  and 
numerous  vices. 

The  power  of  establishing  rules  fiir 
prisons  IS  vested  by  5  &  €  Wm.  IV.  c 
38  in  the  secretary  of  state  for  the  home 
department  Distinct  diTisions  of  each 
prison  are  appropriated  to  male  and 
female  prisoners.  The  several  wards, 
cells,  yards,  &c,  are  devoted  to  distinct 
clssses  of  prisonen.  There  are  baths 
for  the  cleansing  and  bathing  of  pri- 
soners ;  a  fhmigating  oven  fbr  the  cleans- 
ing and  dinnliBcting  of  their  clothes,  linen, 
or  bedding.  A  competent  number  of 
cells  adapted  to  solitary  confinement  for 
the  punishment  of  refractory  prisoners, 
and  for  Uie  reorotion  of  such  as  may  by 
law  be  sentenced  to  confinement  thdretn, 
is  provided.  Separate  rooms  are  pro- 
vided as  infirmanes  or  sick  wards  for  the 
two  sexes,  and  ss  &r  as  jpossible  for  the 
different  descriptions  of  prisoners.  £veiT 
prisoner  is  provided  with  suitable  bed- 
ding, and  every  male  prisoner  with  a  sepa- 
rate bed,  hammock,  or  cot,  either  in  a 
separate  cell,  or  in  a  cell  with  not  less 
than  two  other  male  prisoners.  Con- 
venient places  are  set  apart  for  wasl^ng, 


combing,  ftc,  and  yards  fbr  exercise. 
It  is  provided  by  law  that  tiie  vnting 
justices  appointed  at  eadi  quai  ter  ■eswoo 
shall  meet  periodically  at  the  prison  and 
inspect  the  several  jcnmalSy  rtgisteti, 
and  books,  and  give  such  direetionB  as 
may  to  thom  seem  necessary ;  that  they 
shail  regulate  a  scaleof  fines  to  be  levied 
by  the  governor  upon  the  sobordinate 
officers  for  negligence  in  the  performance 
of  their  duties ;  that  they  may  suspend 
any  officer ;  examine  from  time  to  time 
the  state  of  the  building  the  claasifica- 
tion,  separation,  inspeetioD,  hard  labour, 
employment,  health,  diet,  instmctioD,  &e. 
of  tiie  prisoners;  aJso  into  the  amount 
and  disposal  of  thor  earnings,  the  ex- 
penses attending  the  prison,  and  any  im- 
provement which  may  be  praelicable: 
they  are  required  to  direct- suueh  books  as 
they  think  proper  to  be  distributed  for 
the  use  of  prisoners  who  do  not  belong 
to  the  established  churdi;  they  may  en- 
ter into  contracts  fbr  the  employment  of 
prisoners  in  any  work  or  trade  within 
the  prison,  subject  to  the  sanctioo  of  the 
general  or  quarter  session;  tfaey  may 
anthoriie  any  prisoner  to  be  employed 
in  the  service  of  the  prison,  bat  not  in 
the  service  of  any  oflioer  in  control  or 
instrucdon  of  any  other  prisoner;  ibty 
may  order  necessary  dothmg  or  tools  m 
be  given  to  any  prisoner  on  his  dis- 


charge,  or  may  pay  his  pasnffe  hon 
present  him  wiui  such  a  BMUerate  tmm 
of  money  as  they  may  think  fit:  tfaey  are 
required  to  make  a  report  re^eeting  the 
state  of  the  prison  at  every  quarter-ses- 
sions :  in  case  of  contagious  diseafle,  or 
any  other  emergency,  they  are  em- 
powered to  issue  an  order  onder  their 
hands  and  seals,  to  remove  the  j 
to  some  other  prnon  or  place  i 
ment  within  thdr  jurisdiction ;  in  case 
of  any  criminal  prisoner  b^ng  guilty  of 
repeated  offence  against  the  rules  of  the 
prison,  or  of  any  sreater  ofienoe  than 
the  governor  is  authorised  to  punish,  a 
visiting  justice  may  order  the  oftmder 
to  be  punished  by  solitary  confinement: 
and  in  case  of  absolute  necessity,  by  con- 
finement in  irons ;  a  visiting  justice  may 
receive  the  complaint  of  any  prisoner. 
Spirits,  wine,  beer,  and  tobacco  are  pro- 
hibited to  any  priaonerezoqrting  incases 
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approred  of  by  the  surgeon.  For  every 
pmon  it  is  provided  that  there  shall  be 
a  goremor,  chapLain,  and  snrgeon ;  and 
for  the  female  branch  of  the  prison  a 
matron;  and  a  sufficient  nnmber  of 
schoolmasters  and  mistresses,  male  and 
female  turnkeys,  and  sabordinate  officers ; 
none  of  whom,  excepting  the  chaplain 
and  surgeon,  are  allowed  to  hold  any 
office  or  have  any  occnpadon  except  what 
refers  to  the  prison.  For  the  various 
rules  as  to  &e  governor,  and  his  admi- 
nistration, the  chaplain,  surgeon,  and 
so  forth,  the  reader  may  consult  the 
Act 

A  different  dress  is  worn  by  a  ptrisoner 
convicted  of  felony  from  one  convicted  of 
a  misdemeanor :  he  is  employed,  unless 
prevented  by  sickness,  at  such  hard 
labour  as  can  be  provided,  and  for  so 
many  hours  (not  exceeding  ten)  daily, 
except  on  Sundays,  Christmas,  Good- 
Friday,  or  any  public  fast  or  thanksgiv- 
ing <Uy.  Scnne  descriptions  of  misde- 
meanants are  allowed  to  wear  their  own 
clothing  if  deemed  sufficient  and  proper ; 
and  they  have  various  other  privileges. 
Prisoners  convicted  of  felony,  but  not 
sentenced  to  hard  labour ;  prisoners  con- 
victed of  misdemeanour,  who  do  not 
oome  under  the  description  contemplated 
in  the  above  detail;  and  other  convicted 
prisoners  not  sentenced  to  hard  labour- 
must  be  clothed  in  a  particular  dress,  and 
employed  in  some  work  or  labour  which 
is  not  severe;  and  they  are  restricted  to 
a  prison  diet  They  are  required,  like 
all  other  prisoners,  excepting  misdemea- 
nants of  the  first  division,  to  preserve 
silence^  {Btdea  amd  BegukUions  for  the 
Chvemmad  o^  Watmntier  BridevMy  as 
certified  by  the  Secretary  of  State  for  the 
Home  Department,  nth  Jvme,  1841;  Be- 
gulations  for  Prieons  in  England  and 
Waies,  1840.) 

The  labour  which  is  most  generally 
imposed  in  prisons  conducted  on  the 
silent  system  is  that  of  picking  oakum, 
and  of  the  tread-wheel.  The  labour  of 
the  tread-wheel  is  at  present  chiefly 
applied  to  the  ffrinding  of  corn  and 
pumping  water  ror  prison  consumption. 
(See  Description  of  the  lyead-mill  for 
the  Employment  of  Prisoners,  with  Obser- 
vations on  its  Management,  published  by 


the  CommOtee  cf  the  Society  for  the  Im* 
provement  of  Prison  Discipline,  ^c.) 

In  some  prisons  females  as  well  as 
males  are  employed  on  the  tread-wheel, 
the  application  of  this  mode  of  punish- 
ment to  either  or  both  of  the  sexes  being 
determined  by  the  discretion  of  the 
justices  of  the  peace  in  connection  with 
each  prison.  The  application  of  tread- 
wheel  labour  to  women  is  liable  to 
occasion  miscarriage  in  eases  of  preg- 
nancy, and  in  various  ailments  of  the  sex 
it  is  apt  to  produce  serious  disease ;  it  is 
injurious  also  to  males  when  applied  for 
a  prolonged  period.  As  a  punishment  it 
is  very  unequal,  its  severity  depending 
upon  the  physical  strength  of  those  sub- 
jected to  It ;  and  it  has  been  administered 
with  great  want  of  uniformity  in  dif- 
ferent prisons. 

Another  mode  of  employing  prisoners, 
but  one  which  is  not  so  much  m  use  as 
the  tread-wheel,  is  with  the  crank  ma- 
chine, which  is  constmcted  of  different 
nxes.  Plans  will  be  found  in  the  work 
to  which  we  refer.  (Description  of  the 
TVead'MxU,  and  cf  the  Portable  Crank- 
Machine  by  Wm,  Hase,) 

The  average  expense  of  each  convict 
^pt  in  a  House  of  Correction,  on  the 
silent  system,  is  about  55/.  or  562.  for 
feur  years.  (Lord  John  Russell's  Note 
on  TVansportation  and  Secondary  Ptmish- 
mmts,  January  2,  1839.^ 

Separate  imprisonment  differs  from 
what  is  ordinarily  understood  by  solitary 
imprisonment  in  we  following  particulars : 
— ^**  In  providing  the  prisoner  with  a  large, 
well-ventilated,  and  lighted  apartment, 
instead  of  immuring  him  m  a  confined, 
ill-ventilated,  and  dark  cell ;  in  providing 
him  with  everything  that  is  necessary  to 
his  cleanliness,  health,  and  comfbrt  dnr- 
ing  the  day,  and  fer  his  repose  at  night, 
instead  of  denying  him  those  advantages ; 
in  supplying  him  with  sufficient  food  of 
wholesome  quality,  instead  of  confining 
him  to  bread  and  water;  in  alleviating 
his  mental  discomfort  by  giving  him 
employment,  by  the  regular  visits  of  tiie 
officers  of  tiie  prison,  of  the  governor, 
surgeon,  turnkeys,  or  trades'  instructors, 
and  particularly  of  the  chaplain,  instead 
of  consigning  him  to  the  torpor  and  other 
bad  consequences  of  idleness,  and  the 
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muery  of  nnimtigated  remorse ;  in  sepa- 
rating him  from  none  of  the  inmates  of 
the  prison  except  his  fellow-prisoners, 
instead  of  cutting  him  off  as  &r  as  may 
be  from  the  sight  and  solace  of  human 
socieW ;  in  allowing  him  the  privilege  of 
attending  both  chapel  and  school,  for  the 
purposes  of  public  worship  and  edncaticoi 
in  class  (securing  on  these  occasions  his 
complete  separation  from  the  sight  and 
heanng  of  his  fellows),  instead  of  ex- 
cluding him  from  divine  service  and  in- 
struction; in  providing  him  with  the 
means  of  taking  exercise  in  the  open  air, 
whenever  it  b  necessary  and  proper,  in- 
stead of  confining  him  to  the  unbroken 
seclusion  of  his  cell/'  {Iruptcior^  He- 
port,  1838.)  Arguments  both  for  and 
against  this  system  have  been  urged  with 
considerable  force.  (AuttreUtanOf  or 
TTumgkU  on  Comnct  Management;  and 
A  General  View  of  The  Social  Sjfstem 
0^  Comnct  Managements  ^c,  by  Captain 
MacoDochie ;  Tni  Merits  if  a  Home  and 
of  a  Colonial  Process ;  of  a  Social  and 
of  a  Smarate  Sustem  cf  Convict  Manage- 
ment, by  F.  M.  Innes;  Reports  (f  the 
Inmectors  of  Prisons.) 

The  separate  system  originated  in  this 
country  in  the  year  1790,  and  was  first 
tried  in  the  county  gaol,  Gloucester. 
This  building  was  provided  with  cells 
in  which  prisoners  were  confined  apart, 
day  and  night,  from  the  hour  of  admission 
to  that  of  discharge.  Those  confined 
under  short  sentences  were  denied, 
those  under  long  sentences  were  provided 
with,  employment  Moral  and  religions 
instructiou  was  nven  in  the  cells  and  in 
the  chapel.  This  discipline  was  enforced 
during  seventeen  years,  in  which  period 
there  were  very  few  re-oommitments. 
But  the  increase  of  population  demanding 
increased  prison  accommodation,  the 
system  was  abandoned  to  make  room  for 
additional  prisoners.  In  1811  the  fiivoui^ 
able  opinion  conceived  of  separation  in 
prisons  by  a  committee  of  the  House  of 
Commons  led  to  a  recommendation  '*  that 
a  separate  prison  should  be  erected  in 
the  first  instance,  for  >the  counties  of 
London  and  Middlesex,  and  that  measures 
should  be  taken  for  carrying  on  the  peni- 
tentiary system,  as  soon  as  might  be 
practicable,   in   different  parts  of  the 


country."  In  the  following  year  (1812> 
the  act  52  Geo.  III.  c  44,  was  fiamed 
in  conformity  with  the  committee's  re- 
commendation, by  which  act  ttie  Peni- 
tentiary at  Millbank  was  commeDoed  in 
1813 — subsequent  acts  granting  leave  to 
increase  its  aocommodatioos.  In  1821 
this  great  prison  was  completed  for 
the  reception  of  1200  coovids,  for 
England,  Scotland,  and  Wales.  The 
separate  system  did  not  bepn  to  be 
carried  out  for  some  years  afler  the 
establishment  of  Millbank  Penitentiary, 
and  after  having  been  for  some  time  m 
operation  it  was  abandoned,  owing  to  the 
great  mortality  which  prevailed  there. 
lliis  mortality,  it  is  alleged,  resulted  ftom 
the  unhealtluness  of  the  ntnation  io 
which  the  Penitentiary  is  boilt,  and  all 
connection  of  it  with  the  separate  system, 
in  the  nature  of  a  oonsequenoe,  is  denied. 
{Inspector^  Reports,) 

A  model  prison  on  the  separate  system 
at  PentonvUle,  London,  has  been  eom- 
pleted,  and  others  have  been  Imilt  or 
projected  in  different  parts  of  RngJand ; 
the  success  or  fidlure  of  which  will  deters 
mine  whether  the  system  shall  or  shall 
not  become  general.  The  Fourth  Beport 
of  the  Inspectors  of  Prisons  explains  the 
general  principles  followed  iu  the  eoo- 
struction  of  the  Model  or  Pemoovilk 
prison. 

Any  estimate  of  the  expense  per  pri- 
soner of  the  separate  system  mns^  until 
that  system  lias  been  for  some  tbne  in 
operation,  be  liable  to  dispute.  At  Mill- 
bank  Penitentiary  (which  is  allowed  tt» 
be  an  imperfect  criterion)  the  net  annual 
expense  of  each  prisoner,  deductias  his 
earnings,  is  said  to  be  242.  6s.  6d~(LoTd 
John  Russeirs  NoU  em  Thau^nrtaiim 
and  Secondary  Punishnents,)  It  is  urged 
by  the  advocates  of  the  system  that  the 
sentence  of  imprisonment  in  a  separaU 
prison  need  be  only  a  half  or  two-thirds 
the  duration  of  a  sentence  to  any  other 
prison  for  it  to  be  as  severe  and  a$ 
much  dreaded,  and  that  the  difference  of 
expense  will  be  thus  made  up. 

The  improvement  in  prison  disdpline 
has  little  more  than  commenced;  and 
even  in  the  metropolis  vices  which  hnrt 
been  long  admitted  as  such  continue  in 
undiminished  force.    The  description  of 
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the  great  gaol  of  Newgate,  giyen  by  the 
Inspectors' of  Prisons  in  their  Report  for 
1837,  equally  applied  in  the  year  1842 : — 
"  The  prisoners  are  associated  in  smaller 
numbers  than  formerly,  but  they  are 
thrown  into  closer  contact,  and  com- 
panionship is  more  directly  &cilitated; 
their  mutual  acquaintance  is  more  per- 
fect; their  knowledge  of  each  other's 
habits,  tempers,  and  capacities  is  more 
readily  acquired,  more  firmly  established, 
and  more  mischievously  brought  to  bear 
against  the  interests  of  society  and  their 
own  well-being  and  reformation.  What 
(say  the  inspectors)  but  mischief,  inevit- 
able and  manifold,  can  be  expected  from 
locking  up  from  morning  to  night,  with- 
out intermission  and  change,  in  utter 
idleness  (in  numbers  varying  from  three 
to  fifteen,  or  even  more),  the  most  aban- 
doned characters,  adepts  in  crime,  com- 
pelled associates  with  the  uninitiated  or 
trivial  offender?" 

The  new  County  Gaol  and  House  of 
Correction  at  Reading,  Berkshire,  has 
been  constructed  for  the  application  of 
the  separate  system,  and  has  now  (1846) 
been  more  than  two  years  in  operation. 
Alterations  have  recently  been  made  in 
the  Hertford  County  Prison,  for  the  same 
purpose.  The  results  have  been  in  the 
highest  degree  satisfactory  wherever  the 
system  has  been  brought  into  operation. 

Criminals  are  sometimes  punished  by 
fiiMB,  and  sometimes  by  whipping.  Fine 
is  imposed  for  criminal  offences  only  in 
peculiar  cases — ^where,  for  instance,  the 
offender  is  a  wealthy  person.  Whipping 
is  seldom  used  excepting  in  the  case  of 
juvenile  offenders,  or  as  a  disciplinary 
punishment  in  the  hulks  or  in  prison. 
But  the  principle  of  corporal  punishments, 
in  England,  as  everywhere  else,  is  becom- 
ing duly  more  unpopular,  and  its  prac- 
tice going  into  disuse.  Another  mode  of 
puni^iment,  but  one  which  has  also 
nearly  passed  into  desuetude,  is  that  of 
thestodss. 

Prisoners  committed  for  trial  or  for 
examination  are  pemutted  to  wear  their 
own  clothing  in  prison,  provided  it  be 
sufficient;  th^  are  not  compelled  to  work 
or  labour;  but  at  their  own  request  or 
with  their  own  consent  may  be  supplied 
with  any  work  not  severe,  or  they  may, 

VOL.  II. 


at  their  own  expense,  procure  any. em- 
ployment, materials,  and  tools  which  the 
governor  may  deem  safe  and  proper. 
Provided  no  bill  has  been  found  agamst 
a  prisoner,  or  that  upon  his  trial  he  has 
been  acquitted,  he  is  allowed  such  a 
proportion  of  the  amount  of  his  earnings 
as  me  visiting  justices  deem  fit  and  rea- 
sonable. Prisoners  of  this  dass  are  per- 
mitted to  see  their  friends  on  any  week- 
day without  aujT  order,  within  specified 
hours;  and  their  legal  adviser  at  any 
reasonable  hour.  Letters  to  and  from 
them  are  subject  to  the  inspection  of  the 
governor.  They  are  liable,  in  case  of 
thdr  being  riotous*  or  disorderly,  or  be^ 
ing  guilty  of  a  breach  of  the  regulations, 
to  be  confined  in  separate  cells,  and  be 
allowed  no  other  food  from  the  county 
than  bread  and  water.  (Recpilations  for 
Prisons  in  England  and  Wales,  issued  by 
the  Secretary  of  State,  1841.) 

The  application  of  the  s^iarate  system 
to  untriea  prisoners  remains  yet  to  be 
carried  into  more  complete  operation. 
Clerkenwell  Prison,  Middlesex,  has  been 
taken  down,  and  a  new  County  Gaol, 
on  the  sepmXe  system,  for  the  untried 
and  for  prisoners  under  examination,  is 
in  progi^  of  construction,  on  an  en- 
larged site  and  extended  scale. 

The  disposal  of  criminals  afrer  the  ex- 
piration of  tile  period  of  their  imprison- 
ment is,  in  Ehigland,  one  of  the  most  diffi- 
cult questions  connected  with  punish- 
ments, and  it  is  one  for  the  setUement  of 
which  no  measures  have  vet  been  adopted 
or  devised.  Until  this  deficienoy  is  sup- 
plied, under  any  system  of  secondary  pu- 
nishment whatever,  the  immense  amount 
of  recommitments  which  take  place  in  this 
country  may  be  expected  to  continue. 
The  amount  of  recommitments  is  an  e^i- 
denoe  not  merely  of  the  inefficiency  of  par- 
ticular modes  of  punishment,  but  probably, 
more  generally,  of  the  difficulty  of  fina- 
ing  employment  in  this  country.  Mr. 
Bentham  suggested  several  means  where- 
by this  object  might  be  met:  employ- 
ment in  the  army  or  navy ;  the  encou- 
ragement of  voluntary  emigration  to  the 
colonies;  the  requiring  of  security  for 
good  behaviour,  with  liberty  to  the  surety 
to  contract  for  the  prisoner's  labour ;  or 
a  subsidiary  establisnmeut  for  the  recep- 
3h 
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lion  of  the  pruonen  under  a  modified 
kind  of  impruonment  Of  these  methods 
it  is  not  improbable  that  the  encourage- 
ment of  Tolnntarj  emigration  will  be  re- 
solved upon.  It  is  a  question  whether 
the  emigradon  should  not  be  compulsory 
instead  of  Toluntary.  But  to  this  it  has 
been  objected,  that  making  emigration 
thus  as  it  were  a  punishment  or  part  of 
a  punishment,  would  tend  to  render  it,  by 
association  of  ideas,  a  mark  of  disgraoe, 
whereas  it  is  desirable  that  industry 
should  be  encoura^  to  find  channels  for 
itself  in  the  colonies. 

Until  reoentiy  there  was  no  further 
distinction  obsenred  in  the  discipline  of 
jurenile  offenden  than  by  their  separate 
classification  from  the  adults  in  the  nulki^ 
in  prisons,  &c.,  whera  they  were  put  to 
the  same  or  nearly  the  same  routine  of 
duties  as  the  adults :  but  with  the  estsr 
blishmentof  the  Parkhurst  Reformatory, 
in  the  Isle  of  Wight,  the  commencement 
of  systematic  improrement  in  this  respect 
has  been  made. 

The  objects  sought  to  be  atlmned  at 
the  Parkhurst  prison,  are  the  penal  cor- 
rection of  boys  with  a  view  to  deter  juve- 
nile offenders  generally  fh>m  the  com- 
mission of  crime,  and  their  moral  reform- 
ation. The  disposal  of  the  boys  at  Park- 
hurst on  release  is  a  |)uestion  of  some 
difliculbr.  Of  those  liberated  since  its 
establishment  some  have  been  appren- 
ticed to  the  trades  in  whidi  they  were 
educated  t)iere;  othen  have  been  sent  to 
the  Refiige  for  the  Destitute,  and  the 
Philanthropic  Institution,  and  a  consider^ 
able  number  have  been  sent  to  New  Zea- 
land. Nine  yean  have  now  (1846)  elapsed 
since  the  opening  of  the  Parkhunt  Prison, 
and  its  results  uve  been  hif^ly  satisfac- 
tory. The  establishment  onginally  pro- 
vi&d  for  820  boys,  but  it  has  been  so 
materially  enlarged  as  to  be  capable  of 
accommodating  720. 

Provision  has  also  been  recentiy  made 
at  the  Millbank  Prison,  Westminster,  for 
the   probationary   confinement   of   200 

Souths,  from  16  to  20  yean  of  age. 
'here  is  now  suffident  provision  tor 
juvenile  transports ;  but  fiirtner  establish- 
ments, on  the  reformatory  plan,  are  still 
required  for  those  boys  who  from  their 
tender  age  and  small  siae  are  unfit  to  be 


transported,  and  toft  various  deseriptksii 
of  minor  juvenile  offenden. 

The  Prisons  Regulation  Act  (5  and  6 
Wm.  IV.  c  38)  empowen  one  of  the 
principal  Secretaries  oi  State  to  Sfipoint  a 
sufficient  number  of  persoos,  not  exeeed- 
ing  five,  to  vint  and  inspect,  eitheraingly 
or  together,  ever^  gaol,  bridewell,  hooae 
of  correction,  peutentiaiy,  or  other  prisoo 
or  place  for  the  confinement  of  pnaonera, 
in  anj  part  of  Great  Britain;  and  to 
ezamme  officers,  inspect  books  and 
papers,  and  inquire  into  all  nrnttera  rela- 
ting to  the  management  and  i^isHpli— p  of 
mSi  place  of  confinement,  and  to  deliver 
to  the  Secretary  of  State  a  B^orC  tbere- 
on. 

The  Tentii  Report  of  the  Inspectun 
of  Prisons  for  the  Home  Diatrict,  m 
dated  August  8,  184S,  and  atatea— that 
prison  discipline  and  maoagemcnt  have 
been  generally  improved;  that  great 
suooeas  has  attended  the  anlicatBon  of 
tiie  separate  system,  *'by  wtaeb  akme," 
they  observe,  **  we  are  convineed»  the 
prevalence  of  crime  can  be  stayed,  and 
the  morals  and  habits  of  the  priaonere  can 
be  permanentiy  amended ;"  that,  under 
this  system,  the  health  as  well  aa  tlv  cha- 
racter of  the  prisonen  have  been  im- 
proved, and  the  number  of  prison  ponish- 
ments  greatiy  diminished;  and  tuft  it  '» 
enedally  suitable  for  persons  ontried, 
who  ought  neither  to  be  exposed  to 
the  contamination  of  association  with 
other  prisonen  nor  subjected  to  ^e  irri- 
tating  regulations  of  the  silent  system. 
The  inspecton  object  in  very  dedded 
terms  to  tread-wheel  labour,  as  being  op- 
posed to  the  fonnatkm  of  pennanent 
habits  of  usefol  labour,  which  ought  to 
be  aimed  at  in  prison  discipline,  rather 
than  compulsory  labour  for  the  mere  pur- 
pose of  punishment  The  Report  states 
that  a  great  reduction  has  taken  plaoe  is 
the  number  of  debtura  comnutted  to 
prison,  which  has  been  in  ooosequence  of 
the  act  (7  and  8  Vict  c  96)  to  amend 
the  law  of  insolvency,  which  came  into 
operation  August  9, 1844.  For  instance, 
in  the  Debtors'  Prison,  for  London  and 
Middlesex,  the  number  committed  be- 
tween August  9»  1843,  and  August  9» 
1844,  was  2,529 ;  whilst  between  August 
9,  1844,  and  August  9,  1845»  the  number 
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wu  only  656,  showioff  a  decrease  of 
285*5  per  cent  The  Iii^>eeton  recom- 
mend urgently  the  formation  of  district 
prisons  for  juvenile  oflfenders,  where  they 
may  be  kept  apart  firom  the  contamination 
of  the  common  gaols.  As  exceptions  to 
the  goseral  improvement  which  has 
taken  place  in  prison  management  and 
disciplme,  the  mspectors  state  that  no 
improvements  have  been  effected  in  the 
prisons  of  the  connty  of  Bedford;  and 
with  reference  to  the  prisons  of  the  citv 
of  London  they  say,  "  We  are  compelled, 
by  an  imperative  sense  of  duty,  to  advert, 
in  terms  of  decided  condemnation,  to  the 
lamentable  condition  of  the  prisons  of  t^e 
city  of  London  —  Newgate,  Giltspnr- 
street  Compter,  and  the  City  Bridewell 
—in  which  the  master^vil  of  gaol  associ- 
ation, and  consequent  contamination,  still 
continues  to  operate  directlyto  the  enooor 
ragement  of  crime."  ...•**  We  have  often 
recorded  oar  opinion  with  reference  to 
this  subject,  and  we  shall  hot  fail  to 
repeat  our  protest  against  the  prisons  of 
the  city  of  London,  until  we  see  substi- 
tuted," &c 

The  Tenth  Report  of  the  Inmeetors  of 
Prisona  for  the  Northern  and  Eastern 
District,  which  is  dated  February  20, 
1846,  states  that  a  very  material  decrease 
has  taken  place  in  the  criminal  popula- 
tion of  the  district  during  the  years  1844 
and  1845;  and  that  the  prisona  continue 
in  a  state  of  improvement  The  Inspector 
remarks,  that  m  consequence  of  the  pass- 
ing of  the  8  and  9  Viet,  c  127,  wnich 
anthoriaes  the  imprisonment,  for  short 
terms,  of  debtors  who  have  contracted 
their  debts  under  fraudulent  circum- 
stances, there  has  been  some  increase  in 
the  number  of  prisoners  committed  on 
that  account 

As  to  the  great  reduction  in  the  number 
of  debtors  in  consequence  of  tibe  7  and  8 
Vict  c.  9S,  coming  into  operation,  aiid 
the  increase  in  the  number  of  debtors 
committed,  as  having  contracted  debts 
under  fraadulent  circumstances,  in  con- 
sequence of  the  passing  of  the  8  and  9 
Vict  c  127,  it  will  be  usefol  to  refer  to 
the  remarks  under  the  article  Insolvent, 
p.  114,  &c.  The  facts  stated  by  the 
reports  do  not  in  this  instance  prove  that 
there  was  any  social  improvement,  be- 


cause the  number  of  commitments  were 
diminished  under  the  7  and  8  Vict  c.  96 : 
the  true  conclusion  is,  that  a  number  of 
dishonest  debtors  were  let  out  of  prison  or 
did  not  get  into  prison,  and  tluit  ia  all. 
The  increased  number  of  committals  of 
fraudulent  debtors  under  the  8  and  9 
Vict  c  127,  confirms  this  conclusion. 
It  is  true  that  the  inspector^  report  merely 
gives  the  decrease  in  the  number  of  im- 
prisoned debtors  under  7  and  8  Vict 
c  96,  as  a  foct;  but  it  is  possible  that 
some  persons  might  draw  the  wrong  con- 
clusions from  this  fact 

The  Tenth  Report  of  the  Inspector  of 
Prisons  for  the  Southern  and  Western 
District,  which  is  dated  August  4,  1845, 
states  that  benefidal  idterations  are  taldng 
place,  both  in  the  construction  of  prisons 
and  in  prison  disdpline,  and  sp^iks  in 
terms  of^approbation  of  the  results  of  the 
application  of  the  separate  system. 

There  are  several  institutions  auxiliary 
to  the  penal  institutions  of  the  country. 
The  institutions  referred  to  are  either 
wholly  supported  by  voluntaiy  contribu- 
tions, or  partiy  by  voluntary  contributions 
and  annual  parliamentarjr  grants,  and 
their  objects  are  to  receive  convict  youths 
after  they  have  endured  ihe  sentence  <tf 
the  law,  as  voluntary  inmates,  and  to 
educate  them  in  suitable  branches  of 
knowledge,  and  in  nsefhl  trades;  or  to 
receive  the  destitute  oflfopring  of  adult 
convicts  who  have  been  exeeut^  or  trans- 
ported, or  are  imprisoned  for  a  length- 
ened period,  and  to  give  them  the  advan- 
tages mentioned.  In  the  metropolis  there 
are  the  Refhge  for  the  Destitute,  and  the 
Philanthropic  Society's  Institution. 

The  Befoge  for  the  Destitute  was 
founded  in  1805,  and  incorporated  by 
Act  of  Parliament  in  1838.  It  is  a  plaM 
of  refoge  for  young  persons  of  both  sexes, 
(Uflcharged  from  penal  confinement ;  or 
who,  having  lost  their  character  by  dis- 
honest practices,  are  nnaUe  to  procure  ah 
honest  maintenance.  The  females  in  the 
establishment  are  eroplqved  in  washing 
and  in  needlework,  for  which  the  institu- 
tion contracts  with  the  public,  and  in 
household  work.  The  males  are  em- 
ployed in  shoemaking,  tailoring,  and  pre- 
panng  fire-wood  for  sale. 
The  Philanthropic  Society  embraoes  In 
Sh  2 
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its  8cheme,  besides  juvenile  crimioals,  the 
destitute  ofispring  of  criminals.^  The 
education  ffiven  at  the  Society's  institu- 
tion, in  a£Ution  to  the  details  at  the 
Refoge,  includes  the  trades  of  printing, 
bookbinding,  rope  and  twine-making. 
To  those  young  men  who,  after  quitting 
the  institution,  bring  satisfiustory  testi- 
monials from  their  masters  by  whom  they 
have  been  employed  of  honesty,  sobrie^, 
and  steady  habits,  rewards  varying  ra 
amount  are  given  at  the  end  of  one  and 
two  years  ren)ectiyeiy.  This  institution 
is  entirely  aependent  upon  voluntary 
contributions.  (An  Accomit  of  the  Phi- 
lanthropic Society,  1842,  printed  at  the 
Institution.) 

The  prisons  of  Scotland  were  in  a  state 
of  gross  mismanagement  when,  in  1826, 
a  Committee  of  tl^  House  of  Ommons 
was  appointed  to  inquire  into  the  subject. 
The  recommendations  of  that  committee, 
the  appointment  of  inspectors,  and  the 
passing  of  an  act  of  parliament  (2  &  8 
Vict  c.  46\  by  which  the  burden  of  main- 
taining prisons  is  removed  fh>m  the  royal 
burghs,  and  provided  for  by  a  general 
rate  upon  property,  and  their  manage- 
ment is  devolved  upon  county  boards  and 
upon  a  general  board  sitting  in  Edin- 
burgh, have  led  to  some  improvements, 
and  paved  the  way  ibr  still  greater. 
This  act,  which  was  passed  in  August, 
1839,  is  to  continue  in  force  ten  years. 
Where  system  can  be  said  to  have  been 
attempted  in  Scotland,  it  has  been  one  of 
those  which  we  have  noticed  in  connection 
with  Enghind.  The  separate  system  has 
been  for  several  years  m  force  at  Glas- 
gow in  respect  to  prisoners,  the  duration 
of  whose  sentence  is  six  months  or  under, 
and,  according  to  the  reports  of  the  in- 
spectors of  Scotch  prisons,  with  generally 
«xxl  effects,  although  the  construction  of 
the  prison  in  which  the  system  is  con- 
ducted is  not  completely  fiivourable.  The 
difficulty  of  procuring  employment  on 
release  from  prison  has  however  been  so 
great,  that  lately  criminals  in  confinement 
at  the  Glasgow  penitentiary,  when  in  pros- 
pect of  their  liberation,  have  been  found 
to  threaten  the  commission  of  crimes  for 
which  they  might  again  be  sent  there. 
Another  separate  prison  has  been  estab- 
lished at  Perth,  and  the  eztepsion  of  the 


system  is  oootemplated  by  the  boaxd 
of  direction  iu  connection  with  SeoCdi 
prisons,  provision  for  the  poipoae  having 
been  made  already  by  parliament. 

The  Seventh  R^mrt  of  the  Board  of 
Directors  of  Prisons  in  Scotland  it  dated 
February  1 1, 1846,  and  gives  an  aocoont 
of  the  proceedings  of  the  Boud  with  re- 
lation to  the  G^ral  Prison  at  Perth; 
the  proceedings  with  relation  to  Local 
Prisons;  a  statement  of  Seeeiptaand  Ex- 
penditure during  the  year  1845,  and  aa 
estimate  of  the  funds  which  will  be  re- 
quired  for  the  year  1846. 

The  gaols  of  Ireland  are  rmlatied  by 
an  act  of  parliament  (7  Geo.  IV.  c.  74) 
passed  in  1826,  by  which  aimnal  repom 
of  the  state  of  the  several  prisaDS  ate  re^ 
quired  from  inspectors  of  priaooa  who 
had  been  appointed  some  years  previously. 
From  the  reports  of  the  inspeeton  a 
lamentable  picture  is  to  be  drawn  of  the 
management  of  the  prisons  so  reeently  as 
1841.  Industry  appears  to  lave  beea 
only  partially  introduoed;  daasifieatioo, 
where  it  is  attempted,  is  of  the  most  ioi- 
perfect  descri{rtion,  and  Innatica  are  fie- 
quently  committed  to  prison  simply  ss 
being  dangerous  to  soeie^,  of  whieh  pne- 
tioe  the  results  are,  *<that  each,  prison  in 
the  kingdom  has  charge  of  from  Sye  to 
ten  lunatics,  and  even  more,  to  the  giest 
injnry  of  the  internal  diseiplhie  and  peace 
of  the  establishment,  aa  well  as  to  die 
poor  individaals,  as  there  is  no  proper 
accommodation  for  them,  or  means  of 
treating  the  disease  with  a  view  to  oare.'* 
{Report  of  the  Inspedan  of  Priaam  for 
Ireland,  1842,  p.  9.) 

As  to  the  prisons  in  the  British  depen- 
dencies, the  following  authorities  may  be 
referred  to: — ^<* Eesolution  recorded  by 
the  Government  of  India  on  the  8th  of 
October,  1838,  after  taking  into  eooside- 
ration  the  Report  of  the  Commitlee  on 
Prison  Disciplme^"  Oalcutta,  1638  ;**  Re- 
port of  the  Committee  on  Prison  Disci- 
pline to  the  Governor-General  of  India 
in  Council,"  January  8,  1838.  Galcntta; 
**  Report  of  Captain  J.  W.  Pringie  on 
Prisons  in  the  West  Indies,"  July,  1838 ; 
and  as  to  Lower  Canada,  the  "  Bqport  of 
tiie  Hon.  D.  Monddet  and  J.  Neikon« 
Esquires,"  Quebec,  1835. 
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TREASURE-TROVE,  in  leoal  Latin 
called  theMunu  inventus,  is  a  braach  of* 
the  rerenue  of  the  crown  of  England,  and 
belongs  to  the  king  or  hia  grantees.  Where 
coin,  plate,  or  predoos  metals  are  found 
hidden  in  the  earth  or  any  private  place, 
and  the  owner  or  person  who  deposited 
them  is  nnknown,  the  iiroperty  becomes 
vested  in  the  king  by  Tirtoe  of  his  pre- 
rogatiTc.  Rit  if  the  owner  is  known,  or 
is  ascertained  after  the  treasare  is  found, 
the  property  bekmgs  to  him  and  not  to 
the  king.  By  a  constitation  of  Hadrian 
(/f»f.  i.  tit  1.,  §  39),  if  a  man  found 
treasure  {thuoMn)  in  his  own  sround,  it 
belonged  to  the  finder,  and  also  if  he 
found  it  in  a  place  which  was  saoer  (sacred 
to  the  flods  above),  or  religious  (sacred  to 
the  Dii  Manes).  If  a  man  fimnd  treasure 
accidentally  in  another  man's  ground,  the 
constitution  gave  half  to  the  finder,  and 
half  to  the  owner  of  the  ground.  If  he 
Ibnnd  treasure  in  the  ground  of  the  em- 
peror, the  finder  had  half,  and  the  emperor 
half;  and  the  law  was  the  same  if  the 
ground  belonged  to  the  fiscos,  or  to  the 
Roman  people,  or  to  any  civic  community. 
A  constitution  of  the  Emperors  Leo  and 
Zeno  {Cod,  x.  tit.  15)  is  to  the  same 
effect  as  &r  as  it  goes.  Grotins  says  that 
the  title  of  the  prince  to  treasure-trove 
had  in  modem  times  been  so  generally 
established  in  Europe  as  to  have  become 
<  jus  commune  et  quasi  gentium'  {De  Jun 
Belli  et  PaciMy  lib.  ii.  c.  viii.  §  7).  The 
law  of  England  adopts  the  Roman  defi- 
nition of  treasure-trove  of  Panlus  {Di^* 
41,  tit  i.  $31).  <«  Treasure  (thesaurus)  IS 
an  antient  d^iosit  of  money,  of  which 
there  is  no  record  so  as  to  ^ve  it  an 
owner:  ior  thus  it  becomes  his  who  has 
found  it,  because  it  does  not  belong  to 
another;"  and  to  entitle  the  crown  to  the 
properly,  it  must  appear  to  have  been 
hidden  or  deposited  by  some  one  who  at 
the  time  had  the  intention  of  reclaiming 
it  Whenever  therefiire  the  intention  to 
abandon  appears  from  the  circumstances — 
as  for  instance,  where  the  property  has 
been  found  in  the  sea,  or  m  a  pond  or 
river,  or  even  openly  placed  upon  the 
surface  of  the  earth— it  belongs  to  the 
finder.  In  Eneland  the  concealment  of 
treasure-trove  nom  the  king  was  ap- 
parently formerly  a  capital  offence;  at 


present  it  is  a  misdemeanour  punishable 
by  fine  and  imprisonment  (Blackstone's 
CommentarieM,  vol.  i.  p.  295.) 
TREASURER.    [Municipal  Cobpo- 

RATIONS,  p.  391.] 

TREASURY,  a  department  of  the  Bri- 
tish government  which  controls  the  ma- 
nagement, collection,  and  expenditure  of 
the  public  revenue.  It  is  the  business  of 
anotner  department,  the  ^chequer,  to 
take  care  that  no  issues  of  public  money 
are  made  by  the  Tieasunr  without  their 
bein^  in  conformity  with  the  authority 
specially  enacted  b^  parliament  When 
money  is  to  be  paid  on  account  of  the 
public  service,  this  is  almost  always  done 
on  the  authority  of  a  Treaniry  warrant ; 
and  in  other  cases  the  countersini  of  the 
Treasury  is  requisite.  The  Board  of 
Treasury  consists  of  the  prime  minister 
and  the  chancellor  of  Uie  exchequer. 
The  real  office  which  the  premier  holds 
is  generally  that  of  first  lord  of  the 
Tr^isury.  There  are  also  four  junior 
lords,  who  have  usually  seats  in  par- 
liament, as  have  also  the  two  joint  secre- 
taries of  the  Treasury.  The  departments 
immediately  subordinate  to  the  Treasury 
are  the  homa  of  customs,  of  excise,  of 
stamps  and  taxes,  and  the  post-office,  the 
various  oflioers  in  which  are  to  a  great 
extent  appointed  by  the  lords  of  Uie 
Treasury;  and  this  constitutes  an  im- 
portant part  of  the  patronage  of  the 
ministry.  The  control  of  the  Treasury 
over  the  different  boards  of  reYenne  and 
other  departments  is  said  to  be  much  less 
complete  now  than  it  was  fifty  years  ago. 
ConstitutionallY,  its  authority  ought  to  be 
paramount  The  duties  of  the  board  of 
Treasury  are  heavy  and  multi&rioos,  all 
exceptional  cases  in  matters  relatin|{  to 
the  revenue  being  referred  to  it  Previous 
to  1839  the  annual  parliamentary  grant 
for  education  was  dinensed  by  the  Trea- 
sury ;  but  firom  this  business,  to  which  it 
certainly  could  not  pay  sufficient  atten- 
tion, it  was  relieved  by  the  appdntment 
of  Uie  committee  of  Privy  Council  on 
liducation.  The  offices  of  the  Treasury 
are  in  Whitehall.  The  amount  paid  in 
salaries  of  1000/.  and  upwards,  is  about 
30,000^  a  year.  The  First  Lord  of  the 
Treasury  receives  5000/.  a  year;  two 
secretaries  of  the  Treasury  receive  25001, 
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a  year  each,  and  the  assistantraeeretary 
SOOOi.  a  year ;  the  solicitor  of  the  Trea- 
sury receives  26502.  a  year;  foar  com- 
miSBionersof  the  Treasury  receiTe  1200/. 
a  year  each ;  and  other  officers  receive 
sums  rpryiag  from  1000/.  to  1500/.  each. 
The  amouDt  paid  in  salaries  helow  1000/. 
a  year  we  have  no  means  of  ascertaining. 
(Lord  Congleton's  Financial  Meform.) 

TREATY  (from  the  French  traii/) 
means  literally  that  which  has  heen  drawn 
up,  or,  in  other  words,  arran^  and 
agreed  upon,  by  two  or  more  parties,  who 
are  accordingly  called  the  contracting 
parties. 

Although  a  treaty  is  commonly  defined 
to  be  an  agreement  made  with  one  another 
by  two  or  more  governments,  it  is  not 
necessarv  that  every  party  to  a  treaty 
should  always  be  a  sovereign  power  or  an 
independent  political  society.  Bodies  of 
persons  or  even  individuals,  inay  be  em- 
powered to  enter  into  treaties.  Thus  the 
ihiglish  East  India  Company  has  the 
power,  and  has  repeatedly  exercised  it, 
of  miJEing  treaties  under  certain  limita- 
tions. But  in  all  such  cases  this  power 
must  be  given  by  the  supreme  authority 
in  'the  state  to  which  the  contracting 
party  belongs,  or,  which  is  the  same 
thing,  by  the  constitution  or  political 
nrstem  of  which  it  is  a  member.  Trea- 
ti^  then  can  only  be  made  by  sovereisn 
powers,  or  by  parties  upon  whom  the 
sovereign  power  has  conferred  that  right 
In  our  constitution,  for  example,  where 
the  sovereiffn  power  consists  of  the  kinff 
and  the  parliament,  the  power  of  condncU 
inff  treaties  with  foreign  powers  generally 
belongs  to  the  king.  This  is  the  all-im- 
portant feet  for  foreign  countries  or  other 
powers  to  look  to  in  negotiating  and  en- 
tering into  conventions  with  the  English 
nation :  the  only  party  with  whom  they 
have  to  do  in  such  matters  is  the  kins,  or 
the  ministers  whom  he  may  have  dele- 

Sited  to  act  fbr  him  and  in  his  name.  In 
e  United  States  of  North  America  the 
president  makes  treaties  with  the  consent 
of  the  Senate.  • 

It  is  usual  fbr  the  crown,  in  this  as  in 
other  cases,  to  act  through  its  representa- 
tives; and  the  question  has  arisen  how 
fer  the  principals  to  a  treaty  are  to  be 
held  bound  by  the  agreements  entered 


into  by  the  authorised  negotiatorB.  Tlie 
difficulty  is  this.  The  instructions  given 
to  the  actual  negotiator  by  hia  princ^Md, 
as  to  what  he  shall  accept  or  coocede^  are 
kept  secret,  at  least  in  part,  for  obvious 
reasons:  it  is  imposrible  therefore  to  know 
whether  on  any  particular  point  be  has 
exceeded  his  an&ority  or  not;  and  it 
would  be  always  in  the  power  of  a  go> 
vemmcnt  to  alle^  that  ne  had  done  so, 
if  for  any  reason  itdenredtoesc^iefrom 
the  engagements  which  he  may  have 
made  in  its  name.  If  such  a  plea  were 
well  founded,  it  would  seem  to  be  a  rea- 
sonable one;  and  it  could  hardly  be 
proved  not  to  be  founded  in  fket,  in  any 
case  in  which  it  was  urpied.  It  wovUd 
appear  therefore  to  be  either  oBdeas  or 
unnirtohold  the  ne^tiatot's  signature 
to  be  the  real  oondusicQ  of  the  treaty; 
useless,  if  the  plea  that  he  had  exceeded 
his  powers  were  to  be  allowed  to  beafter^ 
waras  urged  in  abatement  of  the  stipnla* 
tions  he  had  made ;  unfeir,  if  such  plea 
were  not  to  be  peimitled.  Accordingly, 
notwithstanding  some  writers  on  the  unr 
of  nations  (De  Martens,  for  example) 
have  contenaed  that  a  treaty  is,  stncdy 
speaking,  valid  from  the  moment  of  iti 
being  signed,  that  is  not  the  doctrine  ge* 
nerajly  maintained;  and  at  an^  rate  the 
practice  now  completely  established  and 
always  adhered  to  is  for  ratifications  of 
the  treaty  to  be  exchanged  between  the 
contracting  parties  before  it  comes  into 
operation.  And  there  are  many  instanees 
of  states  declining  tn  rati^r  or  to  aeti^Mxi 
treaties  which  have  been  signed  by  their 
accredited  representatives. 

A  treaty,  when  made,  b  in  feet  only  in 
force  so  long  as  the  contracting  parties 
choose  to  observe  it ;  for  as  the  cootraetiBg 
parties  are  sovereign  powers,  there  is  no 
superior  authority  to  enforce  the  observ- 
ance of  the  trea^.  Respect  for  opinion 
and  fear  of  other  powers  interforin|^  and 
various  other  motives  may^  often  combine 
to  ensure  the  due  execution  of  treaties, 
when  the  parties  to  them  are  not  di^Ksed 
to  observe  them. 

Treaties  between  nations  for  mutual 
commercial  advantages  have  been  made 
at  different  times,  but  the  small  value  of 
such  treaties  is  now  prettv  well  under- 
stood by  those  who  are  in  fevonr  of  uare> 
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fltricted  OMiiinercial  iDterooorse.  Sach 
treaties  are  cnmbroos  expedients  for  effect- 
ing what  may  generally  be  done  better 
by  the  nation,  which  has  most  to  give 
and  is  able  to  take  most,  relaxing  its  own 
restrictive  laws;  which  is  what  Great 
Britain  is  doing  now.  A  striking  in- 
stance of  the  effect  of  Great  Britain's 
example  is  contained  in  the  '  Reciprocity 
Acts.*^  [Ships.] 

A  complete  account  of  the  printed  col- 
lections of  treaties  is  contained  in  the 
'  Disconrs  Pr€liminure  smr  les  difftlrens 
Recaeils  de  Traits  pablies  jusqalt  ce 
Joor'  (pp.  3-73),  in  tne  first  volome  of 
the '  Supplement  au  Recueil  des  Prind- 

Siux  Traitils,*  &c.,  by  De  Martens,  8vo., 
ottin^,  1802.  AU  oreceding  general 
collections  are  superseded  by  tiie  ^at 
work  of  Da  Mont  and  Rousset,  entitied 
*  Corps  Universel  Diplomatioue  dn  Droit 
des  Gens,  oontenant  un  Recueil  des 
Trutte  d'alliance,  de  paiz,  de  tr^ve,  de 
neutrality  de  commerce,  d'^change,  de 
protection,  et  de  garantie,  de  toutes  les 
Conventions,  &c  .  .  .  depuisler^e 
de  TEmperenr  Charlema^e  jusques  2i 
present,'  &c,  &c  The  original  work  is 
in  eight  volumes,  to  which  there  is  a  sup- 
plement in  five  volumes  which  appeared 
m  1739. 

The  collection  of  Du  Mont  and  Rousset 
has  heea  completed  and  brought  down 
to  the  present  day  by  the  late  George 
Frederic  de  Martens,  professor  of  the 
Law  of  Nature  and  Nations  at  Gottingen, 
and  his  successors,  in  their  work  entitied 
'  Recueil  des  Traites  d' Alliance^  &c  des 
Puissances  et  Etats  de  I'Europe/  &c,  &c., 
the  first  v^olume  of  which,  in  8vo.,  was 
published  at  Gottingen  in  1 790.  Various 
supplements  have  been  since  published. 
The  original  work  of  de  Martens  consists 
of  seven  volumes. 

niere  are  separate  collections  of  trea- 
tiesjpublished  in  neariy  all  the  countries 
of  Europe,  consisting  for  the  most  part  of 
those  treaties  to  which  the  country  has 
been  a  party,  and  which  therefore  form 
the  histoid  of  its  connection  with  foreign 
states.  Most  of  those  collections  also  l3e 
Martens  has  enumerated  in  the  discourse 
already  referred  to.  The  most  import- 
ant of  Enslish  collections  is  that  entitied 
'  Thoms  Rymeri  Fcsdera,  Conventiones, 


LittersB,  cnjnscumque  generis  Acta  Pnb- 
lica,  inter  Reges  Anglis  et  alios  qnosvis 
imperatores,  reges,'  &c,  in  20  volumes, 
folio,  1 704 —  1 735.  It  includes  the  period 
A*omA.D.  1101  to  1654.  A  second  edi- 
tion of  the  first  17  volumes  (the  last  of 
which  is  occupied  with  an  index  to  those 
that  precede)  was  published  at  London, 
under  the  care  of  George  Holmes,  in 
1727;  a  third,  including  the  whole  20 
volumes  in  10,  and  with  considerable 
additions  and  improvements,  was  brought 
out  at  the  Hague  in  1739 ;  and  a  fourtii, 
augmented  by  many  new  documents,  has 
been  in  part  printed  under  the  direction 
of  the  late  Record  Commission.  Vari- 
ous collections  have  been  published  since 
that  of  Rvmer.  The  latest  general  col- 
lection of  treaties  which  has  appeared  in 
this  country  is  by  George  Chalmen, 
2  vols.  8vo.,  London,  1790,  which  is  a 
useful  work.  The  new  treaties  and  other 
state  papers  are  annually  published  by 
the  Foreign  Office ;  and  there  is  a  very 
convenient  work,  entitied  *  A  Complete 
Collection  of  Treaties,  &c.,  at  present  sub- 
sisting between  Great  Britian  and  Foreign 
Powers,  BO  far  as  they  relate  to  Com- 
merce and  Navigation,  to  the  repression 
and  abolition  of  the  Slave  Trade,  and  to  the 
Privile^  and  Interests  ot  the  Subjects 
of  the  high  contracting  Parties,'  compiled 
from  authentic  documents  by  I>ewis 
Hertzlet,  Esq.,  librarian  and  keeper  of 
the  papers.  Foreign  Office,  5  vols.  8vo.. 
London,  1840. 

For  an  enumeration  of  the  principal 
works  on  the  subject  of  treaties,  and  re- 
ferences to  the  passages  in  the  writers  on 
p^ublic  law  in  which  the  subject  is  con- 
sidered, the  reader  may  consult  the  In- 
troduction to  De  Martens's  *  Precis  du 
Droit  des  Gens  Modemes  de  I'Europe, 
fond^  sur  les  Tnut^  et  I'Usage,'  2  vols. 
8vo.,  Paris,  1831;  vol.  i.,  pp.  132-166,' 
268-270,  316  ;  and  ii.,  22-33,  63-69,  113, 
216-234,  291-308.  There  is  a  very  use- 
ful work  by  De  Martens,  entitied  *  Cours 
Diplomatioue,'  3  vols.  8vo.,  Berlin,  1801 ; 
of  which  the  first  two  volumes  (entitied 
Separately  *  Guide  Diplomatique ')  con- 
tain an  account  of  the  principal  laws  of 
the  powers  of  Europe  and  of  the  United 
States  of  America,  relating  to  commerce 
and  the  rights  of  foreigners  in  peace  and 
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in  war,  and  a  list  of  the  treaties  and  other 
public  acts  connecting  these  states,  from 
the  commencement  of  their  diplomatic 
intercourse  to  the  end  of  the  ei^teenth 
century ;  and  the  third  is  entitled  *  Tableau 
des  Relations  Exterieures  des  Puissances 
de  I'Europe,  tant  entre  elles  qa'avec 
d'autres  E'tats  dans  les  diverses  Parties  du 
Globe/  In  the  Companion  to  the  Altnanac 
for  1831,  pp.  44-63,  will  be  found  *  A 
Chronolo^cal  Table  of  the  more  import- 
ant Treaties  between  the  principal  civi- 
lized Nations,  with  Notices  of  the  Wars 
and  other  Events  with  which  they  are 
connected,  fh>m  the  beginning  of  the 
fourteenth  century  to  1830/ 

TRIAL.     [Law,  Cbiminal.1. 

TRINITY  HOUSE  OF  DEPTFORD 
STROND,  THE  CORPORATION  OF 
—its  full  title  is,  •  The  Master,  Wardens, 
and  Assistants  of  the  Guild,  Fraternity,  or 
Brotherhood  of  Uie  most  Glorious  and 
Undivided  Trinity,  and  of  Saint  Clement, 
in  the  parish  of  Deptford  Strond,  in  the 
county  of  Kent ' — ^an  institution  to  whose 
members  is  intrusted  the  management  of 
some  of  the  most  important  interests  of 
the  seamen  and  shipping  of  England. 
The  earlier  records,  together  witn  the 
house  of  the  corporation,  were  destroyed 
by  fire  in  1714,  so  that  the  origin  of  the 
institution  can  only  now  be  inferred  from 
usage  and  the  occasional  mention  of  its 
purposes  in  documents  of  a  later  period. 
It  is  probable  that  with  Henry  VII.  origi- 
nated the  scheme,  afterwards  carried  into 
effect  by  his  son  Henry  VIIL,  of  form- 
mg  efficient  navy  and  admiralty  boards, 
which  then  first  became  a  separate  branch 
of  public  service.  During  the  reign  of 
Henry  VIIL  the  arsenals  at  Woolwich 
and  Deptford  were  founded:  and  the 
Deptfora-yard  establishment  was  subse- 
quently placed  under  the  direction  of  the 
Trinity  House,  who  likewise  surveyed 
the  navy  provisions  and  stores.  The  ear- 
liest official  document  relating  to*  the 
Trinity  House  now  extant,  is  a  charter 
of  incorporation  made  by  Henry  ¥1(1. 
in  the  6th  year  of  lus  reign.  An  ex- 
emplification of  this  charter  was  granted 
by  George  II.,  in  the  third  year  of  his 
reign.  In  this  charter  Henry  says  "  We  on 
account  of  the  sincere  and  entire  love  and 
likewise  devotion  which  we  bear  and 


have  towards  the  most  glorious  and  undi- 
vidable  Trinity,  and  also  to  Saint  Clement 
the  Confessor,  have  granted  and  given 
licence,  for  us  and  our  heirs,  as  moeh  as 
in  us  is,  to  our  beloved  liege  people  and 
subjects,  the  shipmen  or  mariners  of  this 
our  realm  of  England,  that  they  or  their 
heirs,  to  the  praise  and  honoor  of  the 
said  most  glonons  and  andividaUe  Tri- 
nity and  Saint  Clement,  may  of  nev  6e- 
^'ii,  erect,  create,  ordain,  found,  mute,  and 
establish  a  certain  guild  or  perpetual  fra- 
ternity of  themselves  and  other  persona^  as 
well  men  as  women,  in  the  parish  dmrch 
of  Deptford  Strond,  in  our  oovinty  of 
Kent''  The  brethren  are  by  tlie  same 
charter  empowered  from  time  to  time  to 
elect  one  master,  four  wardens,  and  eight 
assistants,  to  govern  and  oversee  the 
guild,  and  have  the  custody  of  the  lands 
and  possessions  thereof,  and  have  aadio- 
rity  to  admit  natund-bom  sobjecCa  into 
the  fraternity,  and  to  communicate  and 
conclude  amongst  themselves  and  with 
others  upon  the  government  of  the  guild 
and  all  articles  concerning  the  sdcnoe  or 
art  of  mariners,  and  make  laws,  he^  for 
the  increase  and  relief  of  the  shipping, 
and  punish  those  offending  against  soeh 
laws ;  collect  penalties,  arrest  or  distrain 
the  persons  or  ships  of  offenders*  aeooid- 
ing  to  the  laws  and  customs  of  Fagland 
or  of  the  court  of  Admiralty.  The  char- 
ter also  grants  to  the  corporation  all  Kbei^ 
ties,  fhinchises,  and  privileges  which  their 
predecessors  the  shipmen  or  marineri  of 
England  ever  enjoyed. 

In  the  8th  year  of  Uie  rngn  of  Elisa- 
beth, an  act  was  passed  enabling  Ihe  cor* 
poration  to  preserve  antient  sca-maTka,  to 
erect  beacons,  marks,  and  signs  for  the 
sea,  and  to  grant  licences  to  marinen 
during  the  intervals  of  their  engagementi 
to  ply  for  hire  as  watermen  on  the  river 
Thames. 

In  the  86th  year  of  her  reign  Qneen 
Elizabeth  made  a  grant  to  the  corpora- 
tion of  the  lastage  and  ballastage  of  all 
ships  in  the  river  Thames,  and  of  the  bea- 
conage and  buoyage  upon  the  coasts  of 
the  x^m,  which  hSid  previoasly  afionled 
a  considerable  source  of  revenne  to  dbe 
lord  high  admiral.  The  grant  redtes 
that  he  had  surrendered  into  the  queen's 
hands  the  lastage  and  ballastage  of  all 
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ships  coming  into  or  being  in  the  Thames, 
and  also  the  right  to  erect  and  place  bea- 
cons, buoys,  marks,  and  signs  for  the  sea, 
on  it  or  on  the  shores,  coasts,  uplands,  or 
forelands  near  it,  and  besought  her  to 
grant  all  powers  respecting  these  matters 
to  them.  And  it  then  proceeds  to  grant 
the  same  and  all  fees  relating  to  them  in 
the  fullest  manner  to  the  corporation  for 
ever. 

James  II.  granted  the  Trinity  House  a 
f^h  charter,  the  one  now  in  force,  in  the 
first  year  of  his  reign.  It  recites  the 
former  grant  and  cmuter,  and  declares 
the  body  to  be  a  corporation,  and  that  for 
the  future  it  shall  consist  of  one  master, 
and  one  deputy  master,  four  wardens,  and 
four  deputy  wardens,  eight  assistants,  and 
eight  deputy  assistants,  eighteen  elder 
brethren,  and  a  clerk.  The  master  no- 
minated by  the  charter  was  Pepys,  then 
secretary  to  the  admiralty.  It  determines 
the  moae  of  election  of  those  officers, 
their  continuance  in  office,  and  the  mode 
of  removing  them  from  it,  if  necessary ; 
and  declares  that  all  seamen  and  mariners 
belonging  to  the  guild  shall  be  younger 
brethren.  It  directs  the  masters  and 
wardens  to  examine  such  boys  of  Christ's 
Hospital  as  shall  be  willing  to  become 
seamen,  and  to  apprentice  them  to  com- 
manders of  ships.  It  also  enables  them 
to  appoint  and  license  all  pilots  into  and 
out  of  the  Thames,  and  prohibits  under 
penalties  all  other  persons  from  exercis- 
ing that  office ;  it  also  authorises  the  cor- 
poration to  settle  rates  of  pilotage,  &c.,  to 
hold  courts,  &c  to  punish  seamen,  desert- 
ing, &c.,  and  make  laws  as  to  their  sub- 
ject-matters not  inconsistent  with  the  laws 
dTthe  kingdom.  It  also  contains  many  pro- 
visions directed  to  the  object  of  keeping 
the  navigation  of  the  channels  secret  from 
foreigners,  and  renders  the  officers  of  the 
corporation  liable  to  attend  when  required 
at  the  king's  bidding.  Smce  that  time 
several  acts  of  parliament  have  been 
paned  for  the  purpose  of  authorising  the 
Trinity  House  to  regulate  matters  con- 
nected with  the  pilotage,  &c.,  of  vessels. 

The  various  provisions  in  matters  of 
pilotage  under  the  management  of  the 
corporation  were  repealed  by  the  6  Geo. 
IV.  c  125,  entitled  '  An  Act  for  the 
•Amendment  of  the  Law  respecting  Pilots 


and  Pilotage,  and  also  for  the  better  Pre- 
servation of  floating  Lights,  Buoys,  and 
Beacons,*  which  recites  the  extent  of  the 
jurisdiction  of  the  Trinity  House  in  re- 
gard to  pilots  to  be  upon  the  river 
Thames,  tiirough  the  North  Channel,  to 
or  by  Orfordness,  and  round  the  Long 
Sand  Head,  or  through  the  Queen's 
Channel,  the  South  CuEmnel,  or  other 
channels  into  the  Downs,  and  from  and 
by  Orfordness  and  up  the  North  Channel, 
and  up  the  rivers  Thames  and  Medway, 
and  the  several  creeks  and  channels  be- 
longing or  running  into  the  same;  and 
contains  a  variety  of  minute  regulations 
respecting  the  examination,  licensing,  and 
employment  of  pilots,  the  rates  of  pilot- 
age, provisions  for  decayed  pilots,  the 
protection  of  buoys,  &c  At  present,  how- 
ever, besides  those  under  the  jurisdiction 
of  the  Trinity  House  and  of  the  lord 
warden  of  the  Cinque  Ports,  many  inde- 
pendent pilotage  establishments  exist  in 
various  parts  of  the  kingdom ;  but  the 
expediency  of  subjecting  all  these  to  the 
uniform  management  of  the  Trinity  House 
has  been  felt  for  some  time  pest  The 
inconvenience  resulting  fh>m  tne  exercise 
of  similar  authorities  vested  in  the  hands 
of  difTerent  parties  had  been  felt  with 
regard  to  the  lighthouses  on  the  coast, 
several  of  which  had  been  vested  in  pri- 
vate hands  by  the  crown;  while  some 
had  been  in  times  past  leased  out  bv  the 
corporation  itself,  the  lights  in  both  in- 
stances bemg  found  to  be  conducted  pro- 
bably rather  with  a  view  to  private  in- 
terest than  public  utility.  By  an  Act 
therefore  of  tiie  6  &  7  Wm.  IV.  c.  79, 
passed  *'in  order  to  tiie  attainment  of 
uniformity  of  system  in  the  management 
of  lighthouses,  and  the  reduction  and 
equalization  of  the  tolls  payable  in  re- 
spect thereof,"  jprovision  was  made  for 
vesting  all  the  lighthouses  and  lights  on 
the  coasts  of  England  in  the  corporation 
of  Trinity  House,  and  placing  those  of 
ScoUand  and  Ireland  under  their  super- 
vision. Under  this  Act  all  the  interest 
of  the  crown  in  the  lighthouses  possessed 
by  his  Majesty  was  vested  in  the  cor- 
poration in  consideration  of  300,000/. 
allowed  to  the  Commissioners  of  Crown 
Land  Revenue  for  the  same;  and  the 
corporation  were  empowered  to  buy  up 
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the  interests  of  the  yarions  lessees  of  the 
crown  and  of  the  corporation,  as  well  as 
to  purchase  the  other  lighthouses  from 
the  proprietors  of  them,  subject,  in  case 
of  dispute,  to  the  assessment  of  a  jury. 
Under  this  Act  purchases  have  been 
made  by  the  corporation  of  the  whole  of 
the  lighthouses  not  before  possessed  bv 
that  bod^,  the  amount  expended  for  which 
purpose  IS  near  a  million  of  money. 

The  annual  revenue  of  the  corporation 
is  very  considerable,  and  is  derived  from 
tolls  paid  in  respect  of  shipping,  which 
receives  benefit  fh>m  the  lights,  beacons, 
and  buovs,  and  from  the  baflast  supplied. 
The  ballast  is  ndsed  from  such  parts  of 
the  bed  of  the  river  as  it  is  expedient  to 
deepen,  by  machinery  attached  to  vessels, 
and  worked  partly  by  the  power  of  steam 
and  partly  bv  maniud  labour.  The  re- 
mainder of  tne  revenue  proceeds  fh>m 
lands,  stock,  &c.,  held  by  the  corporation, 
partly  by  purchase,  partly  from  legacies, 
oc,  and  donations  of  individuals.  The 
whole  IS  employed  upon  the  necessary 
expenses  of  the  corporation  in  construct- 
ing and  maintaimng  their  lighthouses 
and  lights,  beacons  and  buoys,  and  the 
buildings  and  vessels  belonging  to  the 
corporation;  in  paying  the  necessary 
officers  of  their  several  establishments, 
and  in  providing  relief  for  decayed  sea- 
men and  ballastmen,  their  widows,  &c 
Many  almshouses  have  also  at  various 
times  been  erected,  which  are  maintained 
from  the  same  funds.  The  present  house 
of  the  corporation  is  on  Tower  Hill ;  the 
Trinity  House  was  formerly  in  Water 
Lane,  where  it  was  twice  destroyed  by 
fire.  There  are  thirty-one  Elder  Brethren. 
The  Youn^r  Brethren  (who  are  unlimited 
in  number)  are  or  have  been  conunanders 
of  merchant-ships.  Neither  the  honorary 
members  nor  the  Younger  Brethren  de- 
rive any  pecuniary  advantage  from  their 
connection  with  the  corporation.  King 
William  IV.  was  master  at  the  time  of 
his  accession  to  the  throne.  Formerly, 
according  to  Stowe,  sea-causes  were  tried 
by  the  Brethren,  and  their  opinions  were 
certified  to  the  common-law  courts  and 
oourtB  of  admiralty,  such  cases  bein^  re- 
ferred to  them  for  that  purpose.  This  is 
not  the  practice  at  present;  but  two  of 
the  Elder  Brethren  now  sit  as  assistants 


to  the  judge  in  the  court  of  adminlty  ia 
almost  all  cases  where  any  questiaii  upon 
navigation  is  likely  to  arise.  Tlie  vanoos 
duties  of  the  corporation  are  parcelled 
out  anK>ng  the  wardens  and  diffirreat 
committees  impointed  for  the  piiiposeaf 
discharging  tiie  same.  One  m  the  most 
important  of  these  is  the  Cosnmitlee  ti 
Examiners,  before  whom  all  masters  of 
vessels  in  the  navy,  as  well  as  pilots, 
undergo  an  examination.  Tbe  deputj- 
master  and  Elder  Brethren  are  empk^yed 
on  voyages  of  inspection  of  thdr  fi^- 
houses  and  lights,  beacons  and  booys^  not 
unfrequentiy  m  most  trying  weather  aad 
seasons ;  and  they  are  also  often  engaged 
in  making  surveys,  &c.,  on  the  coast,  and 
reports  on  such  matters  of  maiitiine  cha- 
racter as  are  referred  to  them  by  tbe 
government  The  sums  pud  to  tlw  de> 
putj^-master  and  Elder  Brethren  ficn*  thdr 
services  are — to  the  former  5001.  p^ 
annum,  and  lOOL  further  as  the  chainnaa 
of  all  committees,  and  to  each  of  tiie 
EUder  Brethren  300/.  per  annum. 

TRINCKDA  NECE^SITAS.  Tins 
term,  in  Anglo-Saxon  times,  signified  the 
three  services  due  to  the  king  in  respect 
of  tenures  of  lands  in  England  for  tbe 
repair  of  bridges,  the  bnuding  <^  frr- 
tresses,  and  expeditions  against  lus  ene- 
mies. AH  the  lands  within  the  realm 
were  bound  to  contribute  to  these  three 
emergencies,  on  the  principle  of  their 
necessity  for  general  convenioiee  cr 
safety ;  and  for  this  reason  every  man's 
estate  was  subject  to  the  trinoda  ueoeuitat, 
whatsoever  other  immunities  he  might 
enjoy.  Even  in  royal  grants  to  the  Church 
of  privileges  and  exemptions  finom  secular 
services,  the  right  of  requiring  contri- 
bution for  these  purposes  was  almost 
always  reserved  to  the  king.  (Sdden's 
Janua  AngloruMf  i.  42;  CoweIl*a  /itfo^ 
preterm  ad  vocam.) 

TRIPLE  ALLIANCE  means  a  coo- 
tract  entered  into  by  a  treaty  between 
three  different  powers,  by  which  each  of 
the  contracting  parties,  oy  contributing 
its  share  to  the  execution  of  it,  is  also  en- 
titied  to  a  proportionate  share  of  those 
advantages  which  may  be  derived  from 
it  Such  a  treaty  may  be  condoded 
either  for  defensive  purposes,  when  each 
power  pledges  itself  to  assist  the  oUier« 
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or  the  others  in  case  of  attack;  or  it  may 
be  entered  into  for  an  offengiye  object, 
when  the  contracting  powers  engage  to 
commence  aiid  carry  on  a  war  against 
a  fourth  party.  It  has  been  discossed  by 
Beveral  writers  on  international  law, 
whether  two  of  the  three  contracting 
parties  have  a  right,  after  a  triple  alli- 
ance or  treaty  has  been  oondnded  among 
them,  to  enter  into  separate  stipoktions 
in  which  the  third  party  does  not  partici- 
pate and  is  not  priyy  ta  This  question 
has  never  been  &irly  settled,  like  many 
other  intricate  questions  in  that  obscure 
branch  of  jurisprudence,  and  in  case  of 
difficulty,  die  strongest  hand  would  esta- 
blish and  maintain  its  own  particular 
doctrine.  Martens,  howeyer,  is  of  opi- 
nion that  no  separate  stipulations  can  be 
made  without  tne  consent  of  all  parties, 
if  three  or  more,  and  that  this  doctrine  is 
recognised  by  all  dvilised  nations. 
Powers  allied  by  a  treaty  may  in  fact  be 
considered  as  partners,  who  as  such  can 
enter  into  any  agroements  or  treaties 
with  other  parties,  without  these  other 
parties  becoming  jM^ticipators  in  the  first 
contract  For  instance,  this  was  the  case 
in  the  late  war,  which  resulted  in  the  de- 
struction of  Napoleon's  empire.  Russia 
and  Prussia  concluded  a  trea^  of  alliance, 
defSgnsiye  and  offensiye,  at  ludish,  which 
Austria  afterwards  joined ;  and  this  triple 
alliance,  or  partnership,  entered  after- 
wards as  such  into  treaties  under  various 
conditions  with  Great  Britain,  Sweden, 
and  almost  all  European  powers,  without 
these  states  however  becoming  parties  to 
the  original  triple  alliance. 

TRUCK  SYSTEM.  TRUCK  ACT. 
Truck,  which  means  exchange  or  barter, 
has  come  to  be  appropriated  to  rigniiy 
the  payment  of  wages  of  labour  in  goods, 
and  not  in  money.  By  the  truck-system 
is  meant  this  mode  of  paying  wages,  to- 
gether with  Che  mass  of  its  tendencies  and 
results.  The  Truck  Act,  1  &'2  Wm. 
IV.  cc.  86,  37,  is  an  act  passed  in  1881, 
which,  repealing  all  the  previous  acts 
passed  for  the  same  purpose,  provided 
anew  and  more  stringenUy  for  the  pre- 
vention of  payment  of  wages  in  truck 
in  the  departments  of  industry  therein 
enumerated.  The  wapes  of  agricultural 
labourers  and  domestic  servants  are  ex- 


empted fixnn  the  operation  of  the  act. 
The  evidence  publisned  in  the  Report  of 
the  Select  Committee  of  the  House  of 
Commons  appointed  in  the  session  (1842) 
**  to  enquire  into  the  operation  of  the  law 
which  prohibits  the  payment  of  wages  in 
goods,  or  otherwise  tlian  in  the  current 
coin  of  the  realm,  and  into  the  alle^ 
violations  and  defects  of  the  exisung 
enactments,"  shows  that,  notwithstanding 
the  Truck  Act,  the  truck  system  is  still 
in  extensive  operation  in  mills,  fkctories, 
iron-works,  oolleries,  and  stone-quarries 
In  the  kingdom,  and  abundantiy  illus- 
trates the  evil  tendendes  of  the  system. 
Tliese  evil  tendencies  will  be  found  also 
ably  explained  in  the  debates  in  parlia^ 
ment  to  which  the  introduction  of  the 
Truck  Act  gave  rise  in  the  years  1880 
and  1881,  and  especially  in  the  speeches 
of  Mr.  Littieton  (now  Lord  Hatherton), 
the  author  of  the  act,  Mr.  Herries,  and 
Mr.  Hnskisson. 

It  is  to  be  observed,  in  the  outset,  that 
the  chief  part  of  the  evil  of  what  is 
called  the  truck-system  is  incidental,  and 
not  essential  to  the  payment  of  wages  in 
truck,  and  arises  out  of  the  power  of  the 
master  over  the  workman,  which  enables 
the  fbrmer  to  use  this  mode  of  paying 
wages  to  defraud  and  oppress  the  latter. 
A  master  may  pay  the  wages  of  his  work- 
men wholly  or  m  part  in  truck,  in  articles 
of  food,  clothing,  &c,  either  by  agree- 
ment, or  with  only  the  understood  consent 
of  his  workmen ;  and  if  he  supply  these 
articles  at  prices  no  higher  than  tnose  at 
which  they  are  to  be  procured  elsewhere, 
and  study  to  meet  the  various  wants  of 
the  workmen  and  their  ftmilies,  the  ut- 
most harm  that  can  result  is  the  loss  to 
the  workmen  of  the  moral  and  economical 
lessons  which  the  disbursement  by  them- 
selves of  weekly  money-wages  is  fitted  to 
supply,  and  the  interference  with  the 
business  and  profits  of  neighbouring  re- 
tail shopkeepers ;  and  there  will  always 
in  sudi  cases  be  some  advantage  to  set 
against  these,  so  &r  as  they  go,  evil  re- 
sults. Where  the  truck-system  acts  be- 
nefidally,  it  is  owing  entirdy  to  the 
justice  and  benevolence  of  the  individual 
truck-masters.  On  the  character  of  the 
master  everything  depends.  In  the  hands 
of  masters  of  oppoute  character,  and 
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under  circumstances,  whether  of  scarcity 
of  employment,  of  isolated  situation,  or 
of  cpmbination  among  masters  in  the  same 
business,  or  through  an  extensive  district, 
which  place  the  workman  more  or  less  at 
the  merc^  of  his  employer,  the  payment 
of  wages  in  truck  may  be,  and  continually 
has  been,  and  is  still  extensively,  used  for 
the  de&auding  and  oppressing  of  work- 
men. 

The  following  is  a  summary  of  the 
Truck  Act,  often  known  as  Mr.  Little- 
ton's Act,  which  was  passed  in  1831.  It 
declares  all  contracts  for  hiring  of  the 
artificers  afterwards  enumerated,  by 
which  wages  are  made  payable  wholly 
or  in  Mfrt  otherwise  than  in  the  current 
coin  of  the  realm,  or  which  contain  regu- 
lations as  to  the  expenditure  of  wages,  to 
be  illegal,  null,  and  Yoid.  All  payment 
of  wages  is  to  be  in  money  entire ;  and  any 
payment  of  wa^es  in  goods  is  declared  ille- 
gal. Wages  which  have  been  paid  other- 
wise than  in  the  current  coin  of  the  realm 
are  made  recoverable  ;  and  in  an  action 
brought  for  the  recovery  of  wa^es,  no 
aet-off  is  to  be  allowed  for  goods  given  in 
payment  of  wa^  or  for  goods  sold  at 
any  shop  in  which  the  employer  has  an 
interest  Employers  are  denied  an  action 
in  return  against  artificers  for  goods 
which  have  been  supplied  in  payment  of 
wages.  If  workmen  or  their  wives  or 
children  become  chargeable  to  the  parish, 
overseers  may  recover  fh)m  their  em- 
ployers wages  which  have  been  earned 
wiuiin  three  months  previous,  and  have 
not  been  paid  in  money.  The  penalty  on 
employers  making  the  illegal  contracts 
or  illegal  payments  of  wages,  to  be  for 
the  first  offence  a  sum  not  greater  than 
10/.  nor  less  than  5/. ;  for  me  second  a 
sum  not  greater  than  20/.,  nor  less  than 
10/. ;  and  the  third  offence  is  declared  a 
misdemeanour ;  and  the  employer  who  has 
been  oonricted,  to  be  punishable  by  fine 
within  the  discretion  of  the  convicting 
magistrates,  but  not  in  a  sum  greater  than 
100/.  The  convicting  justices  are  em- 
powered to  award  a  portion  of  the  pe- 
nal^, which  shall  never  exceed  20/.,  to 
the  mibrmer.  The  penalties  may  be  sued 
for  and  recovered  by  any  one  before  two 
justices  of  the  peace  having  jurisdiction 
la  the  county,  riding,   city,  or   place 


within  which  the  ofifence  has  been  < 
mitted.    No  justice  of  the  peace  being 
engaged  in  any  of  the  trades  or  manu- 
factures enumerated  in  the  act,  or  th« 
f^tiier,  son,  or  brother  of  soch  person, 
shall  act  as  a  justice  of  the  peace  midEr 
this  act ;  and  provision  is  made  fbr  coon^r 
magistrates  taking  the  place  of  borougn 
magistrates  thus  disqualified.      Justices 
are  empowered  to  compel  attendance  of 
witnesses.    Power  is  given  to  levy  the 
penalties  by  distress.     A  member  of  a 
partnership  is  not  liable  persoDallj  fbr 
the  offence  of  his  partner,  bat  distress 
may  be  made  on  the  partnership  property. 
The  19th  clause  thus  enumerates  the  arti- 
ficers to  whom  the  act  relates: — "  arti- 
ficers employed  in  or  about  the  iratking, 
casting,  converting,  or  msnaftctnring  of 
iron  or  steel,  or  an^  parts,  branches,  or 
processes  thereof  or  m  or  about  the  work- 
ing or  getting  of  ston^  salt,  or  clay ;  or 
in  or  about  the  making  or  prepsring 
of  salt,  bricks,   tiles,   or   quarries;  or 
in  or  about  the  making  or  mana&etor- 
ing  of  any  Idnds  of  nails,  chains,  rivet^ 
anvils,  vices,   spades,   shovels,    screws^ 
ke^rs*  locks,  bolts,  hinges,  or  any  other 
articles  or  hardwares  made  of  iron  or  steel, 
or  of  iron  and  steel  combined,  or  of  any 
plated  articles  of  cutiery,  or  of  any  goods 
or  wares  made  of  brass,  tin,  lead,  newter, 
or  other  metal ;  or  of  any  japanned  goods 
or  wares  whatsoever ;  or  in  or  about  tbe 
making,    spinning,  tiirowing,    twisting, 
doubling,   winding,   weaving,    combing, 
knittinff,  bleaching,  dyeing,  printing,  or 
otherwise    preparing   of  any    woollea, 
worsted,  yam,  stuff,  jersey,  linen,  fnstiss, 
cloth,  serge,  cotton,  leather,  fur,  hemp, 
flax,  mohair,  or  silk  manufactures ;  or 
in    or   about    any  manufiictures  what- 
soever made  of  the  said  last-mentiooed 
materials,  whether  the  same  be  or  be  not 
mixed  one  with  another,  or  in  oraboot 
the  making  or  otherwise  preparing,  orna- 
menting, or  finishiog  of  any  glass,  porce- 
lain, china,  or  earthenware  whatsoever; 
or  any  parts,  branches,  or  processes  thera- 
of,  or  an^  materials  used  u  an  v  of  such 
last-mentioned  trades  or  empioyaients; 
or  in  or  about  the  making  or  preparing 
of  bone,  thread,  silk,  or  cotton-laoe,  or  of 
lace  made  of  any  mixed  materials.'*   Di>- 
mestio  servants  and   servants   ia  hof- 
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bandry  an  exempted  fh)m  the  act  The 
2drd  claiue  declares  that  nothing  in  the 
act  ihall  prevent  the  supplying  to  arti- 
ficers of  medicine  or  medical  attendance, 
or  fuel,  materials,  tools  or  implements  to 
be  used  in  his  trade  or  occupation,  if  a 
miner ;  or  of  hay,  com,  or  other  proven- 
der to  be  consumed  b^  any  horse  or  beast 
of  burden,  or  the  letting  to  any  artificer 
the  whole  or  part  of  any  tenement,  or  the 
supplying  of  victuals  dressed  under  the 
roof  of  any  employer  and  there  consumed ; 
and  making  deduction  of  wages  on  any 
of  the  above  accounts,  or  on  account  of 
money  advanced,  **  provided  always  that 
such  stoppage  or  deduction  shall  not  ex- 
ceed the  real  and  true  value  of  such  fuel, 
materials,  tools,  implements,  bay,  com, 
and  provender,  and  shall  not  be  in  any 
case  made  from  the  wages  of  such  arti- 
ficer unless  the  agreement  or  contract  for 
such  stoppage  or  deduction  shall  be  in 
writing  and  si^ed  by  such  artificer." 
The  interpretation  clause  (25th)  gives  a 
most  extensive  meaning  to  the  word  con- 
tract: "Any  agreement,  understanding, 
device,  contrivance,  collusion,  or  arrange- 
ment whatsoever  on  the  subject  of  wages, 
whether  wiitten  or  oral,  whether  direct 
or  indirect,  to  which  the  employer  and 
artificer  are  parties  or  are  assenting,  or 
by  which  they  are  mutually  bound  to 
each  other,  or  whereby  either  of  them 
shall  have  endeavoured  to  impose  an 
obligation  on  the  other.** 

Such  are  the  provisions  of  the  Truck 
Act  Well  adi^ted,  as  it  would  appear, 
for  the  purpose  of  protecting  the  work- 
man against  this  species  of  oppression  by 
his  master,  it  is  yet  extensively  violatra 
and  evaded. 

TRUST  AND  TRUSTEE.  A  trust, 
which  is  in  fisict  a  new  name  given  to  a 
use,  is  defined  by  Lord  Coke  in  the  words 
employed  by  him  for  ^e  definition  of  a 
use :  "A  confidence  reposed  in  some 
other,  not  issuing  out  of  me  land,  but  as 
a  thing  collateral,  annexed  in  privity  to 
the  estate  of  the  land,  and  to  the  person 
touching  the  land,  for  which  cestui  que 
fue  has  no  remedy  but  by  tuhpana  in 
Chancery."  (Co.  Litt.,  272  b.)  A  trustee 
is  he  who  undertakes  to  discharge  a  trust ; 
and  a  cettui  que  tntst,  is  the  person  who 
IS  e&dtled  to  the  benefit  of  a  trust 


Owing  to  the  settlements  made  upon 
marriage,  and  the  dispositions  of  pnn>erty 
made  b^  will,  a  great  amount  of  pro- 
perty is  m  the  han<u  of  persons  who  hold 
It  in  trust  for  certain  purposes  defined  by 
the  instruments  whicn  create  the  trusts. 
There  are  also  trusts  for  charitable  pur- 
poses and  others.  The  law  relating  to 
trusts  is  accordingly  implicated  with  the 
law  of  property,  and  it  also  contains  the 
rules  as  to  the  duties  and  powers  of  trus- 
tees, both  with  reference  to  the  cestuU 
que  trusts  and  other  persons.  The  Court 
of  Chancery  has  the  sole  jurisdiction  in 
trusts. 

Trusts  may  be  created  either  by  deed 
or  by  testament  The  Roman  Fidei- 
commissum  was  only  created  by  testa- 
ment, and  it  was  a  testamentary  disposi- 
tion by  which  the  testator  gave  some- 
thing to  one  person,  and  imposed  on  him 
the  duty  of  transferring  it  to  another. 
It  is  stated  that  there  were  no  legal  means 
of  compeUing  the  discharge  of  this  duty 
till  the  time  of  Augustus,  who  gave  the 
consuls  jurisdiction  in  Fidei  conmussa. 
Under  Claudius  pnetors  were  appointed 
to  exercise  jurisdiction  in  Fidei  oom- 


TURBARY.    [Common,  Rights  of.] 

TURKEY  COMPANY.  [Joint 
Stock  Companies.] 

TURNPIKE  TRUSTS.  Tumirike. 
roads  are  a  peculiar  species  of  highways 
placed  by  the  authority  of  acts  of  par- 
liament under  the  management  of  trus- 
tees or  commissioners,  w£>  are  invested 
with  oertun  powers  for  the  construction, 
management  and  repair  of  such  roads. 

Besides  the  various  local  acts,  there 
are  several  acts  of  parliament  called 
General  Turnpike  Acts,  the  provisions  of 
which  extend  and  apply  to  all  existing 
and  subsequent  local  acts.  The  subsist- 
ing enactments  upon  tlus  subject  are  con- 
tained in  3  Geo.  IV.  c  126,  which  repeals 
former  General  Turnpike  Acts;  4  Geo. 
IV.  c,  16,  c  35,  c.  95 ;  5  Geo.  IV.  c.  69 ; 
7  &  8  Geo.  IV.  c  24;  9  Geo.  IV.  c  77; 
1  &  2  Wm.  IV.  c.  25;  2  &  8  WnuIV.c 
124;  3  &  4  Wm.  IV.  c.  80;  4  &  5  Wm. 
IV.  c  81 ;  and  5  &  6  Wnu  IV.  c  18,  c 
62.  The  General  Highway  Act  (5  &  6 
Wm.  I V.  c  50)  also  contains  certain  pro* 
visions  applicable  to  turnpike-roads;  bul; 
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by  the  1 13th  section,  does  not  extend  to 
them  except  where  expressly  mentioned. 

The  trustees  of  taropike-roads  consist 
of  persons  nominated  lor  that  purpose  in 
the  Local  Acts,  who  must  be  persons 
possessed  of  a  certain  property  qualifica- 
tion, and  of  the  justices  of  peace  of  the 
county  or  counties  through  which  the 
roads  pass;  bat  all  persona  who  are  con- 
tractors or  otherwise  personally  interested 
in  the  roads  are  disqualified  nom  being 
trustees.  (3  Geo.  IV.  c  126,  as.  61,  62. 
ef  ieq,)  They  are  exempt  from  personal 
liability  for  acts  done  in  pursuance  of 
their  powers,  and  may  sue  and  be  sued 
in  the  name  of  their  derk.  (7  &  8  Gea 
IV.  c.  24, 88.  2  «f  S ;  3  Geo.  IV.  o.  126, 
s.  74.) 

For  the  purpose  of  providing  the  ne- 
cessary funds  lor  making  and  maintain- 
ing the  roads  under  their  charge,  trustees 
are  usually  empowered  to  receive  moneys 
by  way  of  subscription,  upon  which  inte- 
rest  is  payable  to  the  subscribers  out  of 
the  produce  of  the  tolls  which  the  trus- 
tees are  by  the  local  acts  empowered 
to  levy  upon  persons  using  the  roads. 
Power  is  also  given  them  to  borrow 
money  upon  mortgage  of  the  tolls.  (3 
Geo.  IV.  c.  126,  8.  81.) 

The  enactments  of  the  General  Hi^- 
way  Act  (5  &  6  Wm.  IV.  c  60,  s.  94), 
relatmg  to  summary  proceeding  before 
justices  to  compel  repairs  of  highways, 
extend  the  jurisdiction  of  the  justices  to 
turnpike  officers,  where  the  highway  out 
of  repair  is  part  of  a  turnpike-road ;  and 
while  the  liabUi^  to  statute  labour  ex- 
isted, it  was  exigible  as  well  in  respect 
of  turnpike-roads  as  other  highways; 
but  the  obligation  of  statute  labour  seems 
to  be  now  entirely  abolished  by  the  re- 
peal, in  the  5  &  6  Wm.  IV.  c.  50,  of  the 
statutes  under  which  statute  labour  was 
compounded  for. 

Ine  amounts  of  toll  exigible  on  any 
turnpike-road  are  regulated  by  the  table 
of  tolls  which  is  contained  in  the  local 
act  by  which  the  trust  is  constituted,  and 
no  tolls  can  be  charged  except  such  as 
are  given  by  dear  and  unambiguous 
language  in  the  Act;  and  there  are  vari- 
ous cases  of  exceptions. 

Tolls  upon  turnpike-roads  are  in  most 
cases  made  payable  once  a  day  only  at 


any  one  giOe,  and  payment  at  one  gate 
generally  gives  exemption  from  paynMat 
at  other  gates  within  a  certain  diftawT 
Post-horses  having  passed  throng^  any 
gate  may  return  toll-free  before  nine 
o'dock  in  the  morning  of  the  foUowinc 
day,  and  when  horses,  having  pissii! 
through  a  gate,  return  the  same  day  or 
witlun  eight  hours,  drawing  a  carriage, 
the  toll  paid  on  the  hones  is  to  bede- 
ducted.    (3  Gea  I V.  c  126,  ss.  29,  30.) 

The  General  Turnpike  Acts  ooatain 
various  provisions  regulating  the  weiahis 
to  be  allowed  to  carriages  passing  araqg 
tumpike4X)ad8,  and  imposing  actional 
tolls  for  overweight,  and  also  provisions 
regulating  the  amount  of  toU  leviable 
upon  waggons  and  carts,  depending  apoo 
the  construction,  breaddli,  and  tire  of 
their  wheels.  (3  Geo.  IV.  sa.  7,  9»  &c; 
4  Geo.  IV.  c  95,  SB.  2,  5,  &e.) 

Trustees  are  enabled  to  erect  toIl-gateB 
and  toll-houses,  the  property  in  whidi  is 
vested  in  them,  and  are  required  to  pot 
up  at  every  toll-gate  a  table  of  the  tolls 
leviable  thereat,  and  to  provide  ticketi 
denoting  payment  of  tdl  to  be  delirered 
to  persons  paying  the  same.  (9  G«oi.  IV. 
c  77,  s.  3,  &c.;  3  Geo.  IV.  %  126,BBLd7, 
60;  and  4  Geo.  IV.  c  95,  a.  28.)  The 
remedies  for  the  recovery  of  tolls»  and  the 
penalties  for  evading  them  are  contained 
m  3  Geo.  IV.  c  126,  s.  39,  &e. 

The  trustees  of  every  tnmplke-road 
have  power  to  enter  into  compositiou 
for  any  term  not  exceeding  a  year  at  a 
time,  with  any  person  for  tolls  payable 
at  any  toll-gates  under  their  maoage- 
ment  (4  Geo.  IV.  c  95,  s.  13.)  They 
may  also,  though  not  empowered  to  do  so 
by  the  local  act,  reduce  the  tolilt  leviable 
under  the  authority  of  the  act,  and  ad- 
vance them  again  to  any  amomit  not 
exceeding  the  rates  authorised  by  the 
act;  provided  that  where  money  has 
been  borrowed  on  the  credit  of  tbe  toUa, 
no  reduction  shall  be  made  witbootthe 
consent  of  the  persons  endtled  to  fi^e- 
sixths  of  the  money  due.  (3  Geo.  IV. 
c.  126,  ss.  43,  44.)  Trustees  may  also 
form  out  the  tolls,  thon^  no  express 
power  be  given  in  the  lottl  act,  for  any 
term  not  exceeding  three  years  at  a  time. 
(3  Geo.  IV.  c  126,  ss.  55,  57,  58;  4  Geo. 
IV.  c  95,  6.  52,  e<  §eq.) 
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The  General  Turnpike  Acts  contain 
nnmeroos  provisiona  with  reapect  to  the 
appointment  and  dutiea  of  ofBoers,  the 
meetinga  and  prooeedinj^  of  tmsteea,  the 
making  of  cauaeways,  ditches,  and  drains, 
the  erection  of  milestonea,  the  watering 
of  roads,  ^e  prevention  and  removal  m 
annoyances  and  nuisances,  the  marking 
of  carnages  and  regulations  as  to  driTers, 
the  apprehension  of  offenders,  the  re- 
oovery  and  application  of  penalties,  the 
limitation  of  actions,  &c;  all  which 
general  enactments  have  heen  made  from 
time  to  time  for  the  purpose  of  shorten- 
ing and  lessening  the  expense  of  private 
road  bills,  so  that  almost  the  only  objects 
which  now  require  to  Jbe  attended  to  in 
the  construction  of  road  acts  are  the  ap- 
pointment of  trustees,  the  number  and 
situations  of  toll-gates,  and  the  amounts 
of  tolls. 

(Wellbeloved,  On  ffiahwavs;  Bum's 
Justice  of  the  Peace,  by  IrOyly  and 
Williams,  art  •  Highways  (Tumpikey.) 

TUTOR.  By  the  Roman  kiw  a  male 
under  the  age  of  fourteen,  and  a  female 
under  the  age  of  twelve,  were  called  Im- 
puberes.  A  male  who  was  impubes  was 
incapable  of  doing  any  le^  act  by  which 
he  might  be  injured;  his  property  was 
under  the  care  of  a  tutor,  who  was  so 
called  fh)m  his  office  of  defending  or  pro- 
tecting (tuendo)  the  impubes  in  the  trans- 
actions which  were  necessary  for  the  ad- 
ministration of  his  property.  The  office 
of  the  tutor  was  tntela;  and  the  impub^, 
who  with  respect  to  his  tutor  was  called 
pupillus,  was  said  to  be  in  tutela,  in 
tutelage.  The  tutor^s  business  was  to 
manage  the  property  of  his  pupillus,  and 
to  add  to  his  acts  the  legal  sanction 
(auctoritas).  The  tutor's  office  as  tutor 
was  confined  to  the  property  of  his  pu- 
pillus, who,  as  to  his  person,  was  under 
the  care  (custodia)  of  his  mother,  if  he 
bad  one;  if  not,  we  roust  suppose  that 
the  tutor  would  sometimes  have  the  care 
of  his  person  also.  When  the  pupillus 
attainea  the  age  of  puberty,  he  had  the 
capacity  of  contractmg  marriage,  and  of 
doing  other  legal  acts,  and  was  freed 
from  the  control  of  his  tutor.  But  though 
the  law  gave  full  legal  capacity  to  the 
pupillus  on  his  attaining  puberty,  it  still , 
gave  him  some  frirther  protection  until 


he  was  twenty-five  years  of  age.    [Cu- 

RATOB.] 

A  fiitner  could  appoint  by  testament  a 
tutor  for  his  male  children  who  were 
impuberes  and  in  his  power;  he  could 
also  appoint  a  tutor  for  females  who  were 
in  his  power,  even  if  they  had  attained 
puberty.  He  could  also  appoint  a  tutor 
for  the  wife  of  a  son,  who  was  in  hia 
power,  and  for  his  grandchildren,  unless 
by  his  death  they  should  come  into  the 
power  of  their  fiither.  A  man  could  idso 
appoint  a  tutor  for  his  wife,  who  waa  in 
manu,  for  she  stood  to  him  in  the  leoal 
relation  of  a  daughter;  and  he  could  also 
give  her  the  power  of  choosing  a  tutor. 
The  origin  of  this  testamentary  power 
was  probably  immemorial  custom,  which 
was  confirmed  by  the  Twelve  Tables. 
Tutors  thus  appointed  were  called  dativi : 
those  who  were  chosen  by  a  wifo  under 
a  power  i^ven  by  the  husband  were 
tutores  optivi  If  a  testator  appointed 
no  tutor,  the  tutela  was  given  to  the 
nearest  agnati  by  the  Twelve  TaUes: 
such  tutores  were  legitimi.  If  tiiere 
were  no  agnati,  the  tutela  belonged  to 
the  Gentiles  so  long  as  that  part  of  the 
law  (Jus  Gentilitium)  remained  in  force. 
When  there  was  no  person  appomted 
tutor,  and  no  legitimus  tutor  existed, 
a  tutor  was  appointed  for  persons  at 
Rome  under  the  provisions  of  a  Lex 
Atilia,  and  for  persons  in  the  provinces 
under  the  provisions  of  a  Lex  Julia 
etTitia. 

Though  a  pnnillus  could  not  do  any 
legal  act  which  snould  be  to  his  injury, 
he  could  enter  into  contracts  whidi  wese 
for  his  benefit  The  tutor's  office  waa 
defined  to  consist  in  doing  the  necessary 
acts  for  the  pupillus,  and  interposing  or 
adding  the  legal  authority  to  his  proper 
acts  (uegotia  gerere  et  auctoritatem  in- 
terponere :  Ulpiani  Frag.,  tit  xL,  s.  UH,) 
The  doing  of  the  necessary  acts  applied 
to  the  case  of  the  pupillus  being  iu&ns, 
that  is,  under  seven  years  of  age,  absent, 
or  lunatic  (fiiriosus).  When  the  pupillus 
ceased  to  be  inians,  he  could  do  many 
acts  himself,  and  the  auctoritas  of  the 
tutor  was  only  necessary  to  make  them 
legal  acts. 

A  tutor  mi^ht  be  removed  from  hia 
office  if  he  miscondacted  himself  in  it 
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The  pupilltu  had  also  an  action  against 
him  for  nusmanagement  of  his  property. 
The  tutor  was  allowed  all  proper  costs 
and  expenses  incorred  by  him  in  the 
management  of  the  aflhirs  of  the  papillns ; 
and  he  conld  recover  them  by  action. 
Secority  was  required  by  the  praetor 
from  a  tutor  for  the  due  management  of 
the  affiiirs  of  a  pupillus,  unless  he  was  a 
testamentary  tutor,  for  such  tutor  was 
chosen  by  the  testator,  and,  generally, 
unless  he  was  appointed  by  a  magistratus, 
for  in  such  case  he  had  been  selected  as 
a  proper  person. 

The  tutela  of  women  who  were  puberes 
was  a  peculiar  Roman  institution,  founded 
on  the  maxim  that  a  woman  oould  do 
nothing  without  the  auctoritas  of  a  tutor. 
But  there  was  this  difference  between 
the  tutela  of  pupilli  and  of  women  who 
were  puberes :  m  the  case  of  pupilli  the 
tutor  both  did  the  necessary  acts,  particu- 
larly when  the  pupillus  was  infims,  and 
gaye  his  auctoritas ;  in  the  case  of  women 
who  were  puberesy  the  tutor  only  gave 
his  auctoritas. 

The  Vestal  virgins,  in  virtue  of  their 
office,  were  exempted  from  tutela.  Both 
libertinae  and  inp^enuae  were  exempted 
from  it  by  acquiring  the  Jus  Liberorum, 
which  was  conferred  by  the  Iiex  Julia  et 
Papia  Poppaea  on  women  who  had  a  cer- 
tain number  of  children.  The  tuteU  of 
a  woman  was  terminated  by  a  marriage 
by  which  she  came  in  manum  viri ;  and 
auo  by  other  means. 

A  woman  had  no  right  of  action  against 
her  tutor  as  such,  for  he  did  not  do  any 
act  in  the  administration  of  her  property : 
he  only  gave  to  her  acts  their  le^ 
validity  by  his  auctoritas. 

The  subject  of  the  Roman  tutela  is  one 
of  considerable  extent,  and  in  the  case  of 
women  it  involyes  some  difficult  conside- 
rations. 

TWELVE  TABLES.  [Roman  Law.] 

TYRANNY.  [Tyrant.] 

TYRANT.  The  words  tyrant  and  ty- 
ranny come  respectively  from  the  Greek 
turannos,  tyratmU  {ripaanfos,  rvpaanfis) 
through  the  Latin.  The  earliest  use  of 
the  word  tyrannus  is  perhaps  in  the  Ho- 
meric hymn  to  Ares  (Mars).  It  is  used 
by  Herodotus  and  Thncydides,  to  signify 
a  person  who  possessed  sovereign  power 


and  owed  it  to  usurpation,  or  who  derived 
it  from  a  person  who  bad  obtained  each 
power  by  usurpation,  and  who  maintained 
it  by  force.  Pisistratns,  who  usurped  the 
supreme  ]x>wer  at  Athens,  b.c  560,  wis 
succeeded  in  it  by  his  eldest  son  Hipjnas. 
A  Greek  tyrant  who  obtained  sovereign 
power  was  a  monarch  in  the  proper  sense 
of  that  term,  [Monabch.]  If  he  aoqoiicd  a 
power  which  was  somewhat  less  tli^  sove- 
reign, he  was  not  monarch;  but  in  either 
case  he  would  perhaps  be  called  tyrannus; 
and  accordingly  the  word  does  not  ex- 
press with  accuracy  the  degree  of  politi- 
cal power,  but  it  rather  expi^psses  the 
mode  of  acquisition,  or  refers  to  its  ori- 
ginally illegal  origin.  The  word,  as  used 
bjT  the  older  Greek  writers,  did  not  carry 
with  it  any  notion  of  blame :  it  simply 
denoted  a  person  possessed  c^  such  poli- 
tical power  as  above  mentioned,  whether 
he  used  it  well  or  ill.  Blany  so-called 
tyrants  were  popular,  and  were  men  of 
letters,  and  patrons  of  literatore  and  aft. 
They  might  i^propriately  be  call^  kings 
or  princes  in  the  modem  acceptatioa  of 
those  terms,  except  perhaps  thai  the  un- 
certainty of  their  tenure  of  power  and  the 
want  of  a  recognised  hereditary  succes- 
sion in  the  tyranny,  or  a  regular  mode  of 
succeeding  to  it,  would  render  the  appli- 
cation of  any  modem  name  inappropriate 
In  some  passages  in  Herodotus  (lii.  80« 
&c;  Vi.  23,  &c ;  vii  165)  the  wordsno- 
narch  and  tyrant  are  used  as  synonymcs 
to  express  an  individual  who  possessed 
sovereif^n  power ;  and  in  one  instaoce  at 
least,  VI.  23, 24)  he  calls  the  same  persoo 
king  (/ScuriAc^)  and  monarch  (jio&papx^\ 
Aristotle  {PoUt.  Ui.  7),  after  stating  that 
a  polity  or  government  must  either  be  in 
the  hands  of  one  or  of  a  few,  or  of  the 
many,  adds  that  we  are  aocnstomed  to 
call  a  monarchy  which  has  renni  to  ^ 
Interests  of  all  members  of  Uie  state  a 
kingship  (jScurActa) ;  and  timt  a  mo- 
narchy which  has  regard  only  to  the  in- 
terests of  the  monai^  is  a  tyranny.  In 
the  case  of  Miltiades,  who  b^me  tyrant 
of  the  Thracian  Chersonesus,  Nepos  {Mil- 
Had,)  remarks  that  "  all  persons  are  con- 
sidered and  called  tyranni  who  enjoy  last- 
ing power  in  a  state  which  has  once  been 
free."  This  definition  seems  to  express 
pretty  clearly  the  old  Greek  noKkm  of  a 
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Srftot,  but  it  leayes  out  of  coDSideration 
e  mode  in  which  the  power  was  ac- 
quired. Nepos  remarks  that  Miltiades 
was  called  **  Tyrannus  sed  Justus,"  **  ty- 
rant, but  tyrant  in  constitutional  form  ** 
(not  I'lfst),  for  he  had  been  elected  by  the 
people.  Accordingly,  he  says  in  another 
place,  he  had  the  digni^  or  rank  of  king 
without  the  name  This  is  consistent 
with  Herodotus  (-vi.  36),  who  says  that  the 
people  made  Miltiades  tyrant  {r^pamfop 
Mter€<rHiirarro), 

Few  of  the  Greek  tyrannies  lasted  lon^, 
and  the  conduct  of  those  who  held  this 
power  was  generally  such  as  to  attach  in 
the  course  of  time  an  odious  signification 
to  the  word  tjrrant ;  but  it  does  not  ex- 
actly appear  when  this  change  in  the  sig*^ 
nilication  of  the  word  was  introduced. 
Many  of  the  old  Greek  tyrannies  were 
abolished  in  part  by  the  influence  of 
Spmrta,  the  constitution  of  which  was  hos- 
tile both  to  monarchy  and  democracy. 
But  we  read  of  tyrannies  so  called  among 
the  Greeks  in  the  time  of  Philip  and  De- 
mosthenes. It  was,  according  to  the  ex- 
pression of  Isocrates,  one  of  the  great 
merits  of  Evagoras,  tyrant  of  Cyprus,  that 
he  raised  himself  from  a  private  station 
to  the  rank  of  tyrant  {Tvpatfyof)^  which  he 
expresses  in  another  place  as  the  acquisi- 
tion of  a  kingship,  {ilvag.  Encom,,  c.  25, 

The  Roman  writers  often  use  tyrannus 
as  simply  equivalent  to  kib^,  especially 
the  poets.  Cicero  couples  dominus  and 
tyrannus,  thereby  intending  to  use  ty- 
rannus in  a  bad  sense,  which  was  perhaps 
the  more  common  acceptation  of  the  word 
among  the  Romans  in  his  time.  Seneca 
seems  to  refer  to  the  original  sense  of  ty- 
rannus when  he  says,  **  A  tyrant  is  to  be 
distinguished  from  a  king  (rex)  b^  his 
conduct,  aud  not  by  the  name :  for  Diony- 
sius  the  elder  (who  was  called  a  tyrant) 
was  a  better  man  than  many  kings;  and 
Lucius  Sulla  may  be  appropriately  called 
a  tyrant,  for  he  only  ceased  from  slaugh- 
ter when  he  had  no  more  enemies  to  kill." 
(Facciol.,  Z«r.,  "Tyrannus.")  Accord- 
ing to  this,  a  man  might  be  called  tyrant 
without  being  a  cruel  governor,  for  there 
were  instances  of  persons  so  called  who 
had  used  their  power  with  moderation ; 
and  yet  a  man  who  had  not  the  title  of 
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tyrant  might  be  called  tyrant  on  account 
of  his  cruelty.  It  seems  as  if  Seneca  was 
trying  to  distinguish  the  popular  use  of 
tyrant  in  his  time  from  its  earlier  histori- 
cal signification.  Trebellius  Pollio  has 
written  the  •  History  of  the  Thirty  Ty- 
rants '  who  sprung  up  in  the  Roman  em- 
pire in  the  time  of  Gallienus  and  Vale- 
rian. These  so-called  tyrants  were  not 
more  tyrannical,  in  the  modem  sense  of 
the  term,  than  many  Roman  emperors. 

The  use  of  the  modem  words  tyrant, 
tyranny,  tyrannical,  has  been  as  vague 
as  that  of  most  other  political  terms.  The 
term  tyrant  is  properly  limited  to  the  go- 
vernment of  one  man  who  is  sovereign, 
and  the  popular  application  of  the  term 
expresses  disapprobation  of  his  conduct. 
AristoUe's  definition  of  tyranny  would 
apply  well  enough  to  a  modem  tyrant:  he 
is  a  sovereign  who  looks  only  to  his  own 
interest,  or  what  he  considers  his  own  in- 
terest, and  cares  not  what  he  does  in  order 
to  accomplish  his  objects.  But  if  he 
were  a  wise  sovereign,  and  administered 
the  state  solely  with  a  view  to  his  real 
interest,  that  would  be  found  m  the  main 
to  coincide  with  the  interest  of  the  people, 
and  he  would  not  be  called  a  tyrant, 
though  perhaps  he  would  come  witliin 
Aristotie^s  definition.  But  Aristotle's 
language,  though  apparentiy  precise,  is 
not  so ;  and  he  means  by  a  tyrant  adminis- 
tering the  state  for  his  own  interest,  that 
he  also  administers  it  to  the  detriment  of 
the  people.  As  the  mass  judge  of  things 
by  tiieir  results,  a  sovereign  would  now 
be  called  tyrannical  whose  administration 
should  render  his  ^people  unhappy;  at 
least  he  would  run  great  risk  of  having 
this  odious  epithet  applied  to  him,  what- 
ever was  the  goodness  of  his  intentions,  if 
he  failed  to  satisfy  the  people.  The  word 
tyrannical  is  now  often  applied  to  acts  of 
governments  which  are  not  monarchies; 
but  this  is  an  improper  use  of  the  word. 
We  may  say  that  the  laws  enacted  by  the 
sovereign  power  in  Great  Britain  are 
sometimes  impolitic,  unwise,  or  injurious 
to  the  state  generally ;  the^  may  also  be 
sometimes  called  oppressive;  but  the^ 
cannot  with  propriety  be  called  tyranni- 
cal, though  such  an  expression  may  be 
and  often  is  used  in  the  vulgar  sense  of 
characterising  a  law  which  for  some  rea- 
3i 
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Bon  the  person  who  oses  the  term  does  not 
like. 

U. 

UDAL  TENURE.  The  Norwegian 
term  '  Udal/  or  *odel/  appears  to  be  the 
same  as  the  German  <aael/  or  'noble.' 
Tenure  is  an  improper  name  as  applied 
to  Udai  land,  for  the  land  so  called  in 
Norway  is  not  held  by  any  tenure,  but  is 
free  from  all  senrioes.  There  is  neither 
superior  nor  vassal,  nor  any  of  the  con- 
sequences of  such  feudal  relation  as  exists 
in  many  countries  in  Europe.  (Lying's 
Norway^  p.  2050 
UMPIRE.  [ARBrraiATiONO 
UNDERWRITER.  [Shim,  p.  706.] 
UNFUNDED  DEBT.  Exchequer 
bills  form  the  principal  part  of  the  un- 
funded public  debt  These  bills  are 
issued  under  the  authority  of  parliament 
for  sums  varying  from  100/.  to  1000/., 
and  bear  interest.  They  were  first  is- 
sued in  the  reign  of  William  III.;  and 
although  their  amount  has  since  varied 
greatly  at  different  times,  the  convenience 
which  they  afford  to  individuals  and  their 
advantage  to  the  public  have  been  such 
as  to  cause  their  constant  issue.  Their 
convenience  to  individuals  arises  from  the 
circumstance  of  their  passing  from  hand 
to;  hand  without  the  necessity  of  making 
a  formal  transfer,  of  their  bearing  in- 
terest, and  of  their  not  being  subject  to 
such  violent  fluctuations  as  sometimes  oc- 
cur in  the  prices  of  the  funded  debt.  This 
comparative  steadiness  in  value  is  caused 
by  the  option  periodically  given  to  the 
holders  to  be  paid  their  amount  at  par,  or 
to  exchange  them  for  new  bills  to  which 
the  same  advantage  is  extended;  besides 
this,  when  a  certain  limited  period  has 
elapsed  from  the  date  of  their  first  issue, 
they  ma^  be  paid  to  the  government  at 
par  in  discharge  of  duties  and  taxes.  The 
amount  of  premium  that  may  have  been 
paid  at  the  time  of  purchase  is  conse- 
quently all  that  the  holder  of  an  exche- 
quer bill  risks  in  retnm  for  the  interest 
which  accrues  during  the  time  that  it  re- 
mains in  his  possession.  The  advantage  to 
the  public  consists  in  the  lower  rate  of  in- 
terest which  they  carry  compared  with  f 
the  permanent  or  fimded  debt  of  the  na-  ' 


tion,  to  which,  however,  they  wmX  in 
this  respect  bear  some  certain  ptoportioa. 
When  the  price  of  ^  paUic  fiuds  is 
hiffh,  the  interest  upon  exchequer  bilb 
wul  be  low ;  and  if  the  fbnds  should  fidl 
in  price  so  as  to  aflbrd  a  much  more  pro- 
fitable investment  than  exchequer  lolls, 
the  rate  of  interest  opoa  these  most  be 
raised  in  order  to  prevent  their  payment 
into  the  exchequer  in  discharge  of  duties : 
a^  thing  which  would  embarrass  the  finan- 
cial operations  of  govemment.  When 
first  issued  in  the  reign  of  William  111^ 
the  interest  borne  by  exchequer  bills  was 
5</.  per  100/.  per  diem,  being  at  the  rate 
of  7/.  12s.  Ic/.  per  cent,  per  annnns.  In 
the  same  reien  the  interest  was  after- 
wards lowered  to  4d.  per  100/.  per  diem, 
or  6/.  Is.  8d  per  cent  per  annum ;  and  in 
the  following  reign  the  rate  was  still  &r^ 
ther  reduced  to  2<f.  per  diem,  or  3/.  Qs.  10</. 
per  cent  per  annum.  During  the  greater 
part  of  the  war  fixmi  1793  to  1814,  the 
rate  of  interest  upon  these  securities  was 
fixed  at  3^.  per  cent  per  diem,  or 
5/.  6s.  5^  per  cent  per  annnm«  Since 
the  last-mentioned  year  the  rate  has  heea 
progresnvely  reduced  to  2^.,  2dL,  acd 
1^  per  100/.  per  diem,  at  which  last 
rate  they  were  in  the  market  at  the  time 
of  the  derangement  of  the  corrency 
which  was  experienced  in  the  beginning 
of  1837.  Under  these  drcnmstanees,  it 
was  considered  important  as  fiu*  as  pos- 
sible to  relieve  the  Bank  of  RnglMn^^  bj 
which  establishment  a  very  large  pn^or^ 
tion  of  these  securities  were  uyen  held, 
and  to  place  it  in  the  most  fiivoarabk  po- 
sition for  affording  relief  to  the  commer- 
cial classes ;  and  accordingly  the  rate  of 
interest  upon  exchequer  bills  was  raised  to 
2^.  per  cent  per  diem.  The  last  exche- 
quer bills  which  were  issued  (in  Jime, 
1846)bore  interest  at  lf</.  per  100/.  per  day. 
In  periods  of  commercial  prbssanr, 
advances  have  been  made  to  merchaotiv 
upon  the  security  of  goods,  by  the  issue  of 
exchequer  bills.  A  more  permanent  oc- 
casion for  their  issue,  apart  from  the  im- 
mediate wants  of  the  government  has 
been  the  desire  of  aiding  individuals  or 
private  associations  in  the  prosecution  of 
works  of  public  utility,  such  as  canals, 
roads,  &c  In  these  cases  the  rate  of  in- 
terest charged  to  the  borrowers  is  some- 
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what  greater  than  that  borne  by  the  bills, 
and  the  difference  has  been  applied  to  de- 
fray the  expense  of  management  on  the 
part  of  the  pablic 

The  amoant  of  exchequer  bills  "  oat- 
standing  and  unprovided  for  "  at  the  end 
of  each  of  the  under-mentioned  years  was 
as  follows : — 

£. 
1836     .      .     •     28,155,150 


1838 
1840 
1842 
1844 


24,026,050 
21,626,350 
18,182,100 
18,404,500 


UNIFORMITY,  ACT  OF.  [Benb- 
FKE,  p.  340.] 

UNIGENITUS  BULL.  [Buuls, 
Papal.] 

UNION,  IRELAND,  SCOTLAND. 
rCoMHOKs,  House  of,  pp.  584,  590; 
Parliament,  p.  455.] 

UNITED  STATES  OF  NORTH 
AMERICA,  Government  of.  The  United 
States,  at  the  time  of  the  formation  of  the 
General  or  Federal  goyemment  in  1787, 
as  well  as  at  the  time  of  their  separation 
from  Great  Britain,  1776,  consisted  of 
thirteen  distinct  political  communities, — 
Massachusetts,  New  Hampshire,  Rhode 
Island,  Connecticut,  New  York,  New 
Jersey,  Pennsylvania,  Delaware,  Mary- 
land, Virginia,  North  Carolina,  South 
Carolina,  and  Georgia.  The  number  is 
now  increased  to  twcDty-seyen  by  the 
successive  additions  of  the  following 
States:  Vermont,  Kentucky,  Tennessee, 
Ohio,  Lonisiana,  Indiana,  Mississippi, 
Illinois,  Alabama,  Maine,  Missouri,  Ark- 
ansas, Michigan,  and  Florida.  In  the 
year  1845  Texas  was  admitted  into  the 
Union  as  a  State  and  member  thereof. 

They  formed  a  Federal  Government 
for  defence  from  foreign  aggression,  and 
tranquillity  at  home ;  to  encourage  and 
protect  commerce ;  and  for  a  few  objects 
of  internal  legislation  in  which  unifor- 
mity among  tlie  States  was  desirable,  and 
an  obvious  and  direct  common  interest 
existed.  To  the  separate  States  was  left 
the  legislation  which  concerns  the  law  of 
property,  the  punishment  of  offences,  the 
administration  of  justice,  and  the  exercise 
of  all  powers  over  the  territory  and  the 
citizens  except  the  few  which  have  been 


dther  expressly  withdrawn  fiom  the 
States,  or  delegated  to  the  GenenU  go- 
vernment 

Both  the  General  and  State  govern- 
ments are  essentially  democratic  In  both 
it  is  itesnmed  that  the  interest  of  the  ma- 
jority is  the  proper  end  of  government, 
and  that  the  wisnes  of  the  majority  truly 
indicate  that  interest 

By  the  written  instrument  called  the 
Constitution  of  the  United  States,  the 
power  of  the  General  government  is 
divided  into  three  brancheis ;  the  legisla- 
tive, executive,  and  judicial. 

The  legislative  power  is  vested  in  two 
Houses.  One,  called  the  House  of  Repre- 
sentatives, is  chosen  every  second  vear 
by  those  whom  the  laws  of  each  State 
make  legal  voters.  The  number  of  repre- 
sentatives is  not  fixed,  but  has  gradually 
increased  from  65,  in  1789,  when  the  con- 
stitution went  into  operation,  to  224  and 
two  delegates.  The  two  delegates  arefor 
the  territories  of  Wisconsin  and  Iowa 
respectively.  The  representatives  must 
be  apportioned  amonp;  the  States  accord- 
ing to  their  population,  deducting  two- 
fifths  of  the  slaves  in  the  estimate ;  and 
for  the  purjxMe  of  correcting  the  inequa- 
lity of  distribution  arising  from  the  vari- 
ations in  the  relative  numbers  of  the 
States,  a  census  of  tiie  inhabitants  is  to 
be  taken  every  ten  years,  at  which  time  a 
new  apportionment  takes  place,  and  a  new 
ratio  of  population  to  each  representative 
may  be  tiien  also  adopted,  or  the  former 
one  be  continued.  The  act  of  Congress 
of  1842  declares  that  there  shall  be  **one 
representative  for  eveiy  70,680  persons 
in  each  State,  and  one  additional  repre- 
sentative for  each  State,  having  a  fraction 
greater  than  one  moiety  of  the  said  ratio^ 
computed  according  to  the  rule  pre- 
scribed by  the  constitution  of  the  United 
States." 

The  Senate  consists  of  two  members 
fh>m  each  State,  chosen  by  its  legislature, 
and  consequently  the  whole  number  is 
now  54.  One-third  of  the  members  is 
elected  everv  second  year,  so  that  each 
member  holas  his  seat  for  six  years.  In 
both  houses  tiie  members  are  re-eligible. 

All  acts  of  legislation  rec^uire  the  con- 
currence of  both  Houses,  which  constitute 
the  Congress  of  the  United  States.  They 
3i2 
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have  the  power  of  levying  taxes  of  every 
kind  for  all  natioiial  objects  pursuant  to 
the  powers  given  them  by  the  constitu- 
tion; of  regulating  commerce,  foreign 
and  domestic;  of  coining  money ;  fixing 
the  standard  of  weights  and  measures ; 
establishing  postroffices  and  post  roads; 
prescribing  a  uniform  rule  of  naturaliza- 
tion, and  a  uniform  bankrupt  law ;  cre- 
ating and  supporting  an  army  and  navy ; 
of  declaring  war ;  defining  and  punishing 
treason,  piracy,  counterfeiting,  and  other 
offences  arising  under  the  constitution 
and  acts  of  Congress ;  exercising  exclu- 
sive legislation  in  the  district  of  Columbia 
in  which  Washington,  the  seat  of  the 
General  Government,  is  situated,  and  in 
forts,  arsenals,  dockyards,  and  all  the  ter- 
ritories belonging  to  the  General  Govern- 
ment ;  and  the  power  of  admitting  new 
States  into  the  Union. 

The  Congress  is,  by  the  same  instru- 
ment, prohibited  from  laying  any  tax 
upon  exports ;  from  giving  a  preference 
to  the  ports  of  one  State  over  those  of 
another;  from  laying  any  direct  tax 
except  according  to  the  number  of  inha- 
bitants in  each  State  who  are  represented 
in  Congress;  from  suspending  the  writ 
of  habeas  corpus,  except  in  case  of  rebel- 
lion or  invasion ;  from  passing  any  bill 
of  attainder  or  ex  post  facto  law ;  from 
granting,  or  permitting  to  be  granted,  any 
title  of  nobility ;  or  from  passing  any  law 
to  restrict  the  freedom  of  religion,  of 
speech,  or  the  press. 

Congress  must  assemble  at  least  once 
in  every  year,  which  of  late  has  been  on 
the  first  Monday  in  December.  The 
members  of  both  Houses  receive  eight 
dollars  for  each  day's  attendance  on 
Congress,  and  also  for  every  20  miles 
which  they  must  travel  to  the  seat  of 
Government  at  Washington,  and  in  their 
return  home. 

The  powers  of  this  body  to  give  special 
encouragement  to  manufactures,  to  make 
iroads  and  canals,  to  establish  banks  and 
other  corporations,  and  to  exercise  some 
other  legislative  functions,  are  contested 
points  in  the  construction  of  the  federal 
constitution;  and  these  questions  often 
furnish  the  real  or  ostensible  grounds  of 
dispute  between  political  parties. 
tJnder  the  power  to  give  special  e»» 


couragement  to  manufactures,  the  Cod- 
gress  has  passed  acts  which  lav  duties 
and  imposts  on  the  importation  of  foreign 
commodities,  and  these  duties  and  im- 
posts have  been  laid  not  merely  fi>r  the 
purposes  of  revenue,  but  for  the  proieo- 
tion  of  domestic  manufactures.  Such 
duties  for  the  protection  of  domestic 
manufactures  are  described  in  the  ordi- 
nance of  the  Carolina  Conyentiaa  (about 
fourteen  years  ago)  as  **  bounties  to 
classes  and  individuals  engaged  in  par- 
ticular employments  at  the  expense  szmI 
to  the  injury  and  oppression  of  other 
classes  and  individuals."  The  object  of 
the  Carolina  Convention  was  to  nallify 
the  revenue  laws  of  the  United  States; 
and  the  verb  nullify  gave  birth  to  the 
new  word  Nullification.  Those  who 
maintained  this  doctrine  maintained  that 
a  State,  which  is  a  member  of  the  Federal 
Union,  can  nullify  certain  acts  of  the 
General  Government  The  general  doc- 
trine of  nullification  was  laid  down  in 
the  following  terms:  **A  State  has  s 
right  in  her  sovereign  capacity  in  Con- 
vention to  declare  an  unconstitational  act 
of  Congress  to  be  null  and  void;  and 
such  declaration  is  obligatory  on  ber 
citizens  and  conclusive  against  the  Gene- 
ral Government;  which  would  have  no 
right  to  enforce  its  construction  oi  its 
powers  against  that  of  the  State."  This 
doctrine  of  Nullification  was  much  dis- 
cussed at  the  time  in  the  United  States^ 
The  objections  to  it,  and  the  difficulty  or 
rather  impossibility  of  the  process  which 
the  nullifiers  of  Carolina  proposed  ft>r 
the  purpose  of  g[etting  rid  of  the  revenue 
laws  of  the  United  States,  are  shown  in 
an  article  in  the  North  American  Review 
on  Nullification  (vol.  36,  Jan.  1833). 

The  executive  power  is  vested  in  a 
President,  who  is  commander-in-chief  of 
the  army  and  navy,  collects  and  disburses 
the  revenue  according  to  law,  and  makes 
treaties  with  foreign  nations,  but  in  the 
exercise  of  the  treaty-making  power,  the 
concurrence  of  two-thirds  of  the  senators 
present  is  required.  He  nominates  and. 
with  the  advice  and  consent  of  the  Senate, 
appoints  ambassadors,  otlier  public  mi- 
nisters, and  consuls,  and  judges  of  the 
Supreme  court,  and  other  inferior  offioti^- 
He  has  also  a  qualified  negative  on  the 
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laws  enacted  by  the  two  Houses,  which 
becomes  absolute  unless  it  is  subsequently 
countervailed  by  two-thirds  of  each 
House.  He  is  provided  with  a  ready- 
furnished  house,  and  his  salary  is  25,000 
dollars.  He  is  chosen  by  a  determinate 
number  of  electors;  the  voters  in  each 
State  elect  as  many  electors  as  are  equal 
to  the  members  which  such  State  sends 
to  both  Houses  of  Congress.  Every  State 
has  its  own  electoral  college,  and  all  the 
colleges  give  their  votes  on  the  same 
day,  and  by  ballot.  The  TOtes  are  sent 
sealed  to  the  President  of  the  Senate.  If 
no  person  has  a  majority  of  the  electoral 
votes,  the  election  devolves  upon  the 
House  of  Representatives,  when  all  the 
representatives  of  a  State  give  but  one 
vote.  The  president  must  be  thirty-five 
vears  of  age,  and  he  is  re-eligible  for  life, 
but  the  usage  has  been  never  to  elect  the 
same  person  for  more  than  two  terms  of 
four  years  each. 

The  executive  business  is  distributed 
among  four  departments;  that  of  the 
state,  of  the  treasury,  of  war,  and  of  the 
navy ;  the  four  secretaries  of  which,  with 
the  attorney-general,  reside  at  Washing- 
ton, and  compose  the  president's  cabinet 
council. 

The  vice-president  is  chosen  at  the 
same  time  and  in  the  same  way  as  the 

S resident,  to  whose  office,  if  vacated 
uring  the  term  for  which  he  was  elected, 
he  succeeds.  His  only  function,  in  the 
mean  while,  is  to  preside  over  the  deli- 
berations of  the  Senate,  in  which  he  has  a 
casting  vote,  which  is  given  when  the 
votes  of  the  senators  are  equal.  His 
salary  is  5000  dollars. 

The  judicial  power  is  vested  by  the 
constitution  in  a  supreme  court,  and  such 
inferior  tribunals  as  Congress  may  from 
time  to  time  establish.  The  supreme 
court  consists  of  a  chief-justice  and  eight 
associate  justices.  It  sits  in  Washington, 
and  has  one  session  annually,  wnich 
commences  on  the  first  Monday  in  De- 
cember. The  United  States  are  divided 
into  nine  judicial  circuits,  in  each  of 
which  a  circuit  court  is  held  twice  every 
year,  for  each  State  within  the  circuit,  by 
a  justice  of  the  supreme  court  assigned 
to  the  circuit,  and  by  the  district  judge  of 
the  State  or  district  in  which  the  court 


sits.  There  are  also  thirty-four  district 
courts,  each  State  containing  one,  and 
some  of  them  two ;  and  each  of  these  dis- 
trict courts  has  a  separate  judge,  with 
some  few  exceptions,  where  one  judge 
presides  in  several  district  courts  in  the 
same  State.  The  several .  courts  have 
either  original  or  appellate  jurisdiction 
in  all  admiralty  cases,  breaches  of  the 
revenue  laws,  controversies  between  citi- 
zens of  different  States,  or  citizens  and 
foreigners;  cases  affecting  ambassadors 
and  other  public  ministers;  and  iu  all 
cases  criminal  or  civil,  in  law  or  equity, 
arising  under  the  constitution  or  the  laws 
of  the  United  States.  The  judges  all 
hold  their  offices  during  good  behaviour; 
and  their  salaries,  which  vary  from  5000 
to  1000  dollars,  cannot  be  diminished 
even  by  the  legislature,  during  their  con- 
tinuance in  office.  All  public  officers  are 
removable  by  impeachment,  and  the 
Senate  is  the  tribunal  for  the  trial  of  im- 
peachments; but  the  judgment  in  these 
cases  extends  no  further  than  to  removal 
fh>m  office. 

The  constitution  provides  for  its  own 
amendment,  whenever  such  amendment 
shall  be  proposed  by  two-thirds  of  both 
Houses  of  Congress,  or  by  a  convention 
called  on  the  application  of  two-thirds  of 
the  States :  but  m  either  case,  the  amend- 
ment must  be  ratified  by  three-fourths  of 
the  States  to  give  it  effect  There  have 
been  twelve  amendments  in  fifty  years : 
ten  were  made  inamediately  after  the  con- 
stitution went  into  operation,  and  were 
meant  to  provide  some  additional  securit)r 
for  the  protection  of  the  rights  of  indi- 
viduals, or  of  the  States;  the  eleventh 
was  for  restricting  the  liability  of  a  State 
to  be  sued  in  a  federal  court ;  and  the 
twelfth  altered  the  mode  of  electing  the 
president  and  vice-president 

This  instrument  also  imposes  express 
restrictions  on  the  state  governments. 
They  cannot  enter  into  a  treaty  or  alli- 
ance ;  coin  money ;  emit  bills  of  credit  ;* 
make  anything  but  gold  and  silver  a  legal 
tender ;  pass  a  bill  of  attainder  or  ex  post 


*  Thb  phrase  is  borrowed  from  the  Article* 
of  Confederation  of  the  old  Congress.  The 
paper  money  issued  by  tlist  body  was  thus  de- 
signated. .  _ 
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feicto  lai^;  impair  the  obligation  of  eon- 
tracts  ;  grant  an^  title  of  nobilitj ;  lay  a 
duty  eiuier  on  impOTts  or  exports ;  nor 
can  they,  without  the  consent  of  Congress, 
enter  into  a  compact  with  another  state; 
keep  troops  or  snips  of  war  in  time  of 
peace ;  nor  engage  m  war,  except  in  case 
of  invasion  or  of  similar  urgency. 

The  State  ^Temmeats,  wiui  a  few 
great  features  m  common,  haTe  great  di- 
versities in  their  laws,  and  in  their  written 
oonstitotions.  In  aU  of  them,  the  legis- 
latire,  execntiye,  and  jndidal  powers  are 
separate.  In  all  the  legislatore  consists 
of  two  branches;  one  usnally  called  the 
senate,  and  a  more  nnmerons  branch, 
which  is  yarionsly  designated. 

The  time  for  which  the  senators  are 
elected  yaries  from  one  to  five  years.  In 
the  more  nmnerous  and  popular  brandi 
the  members  are  elected  annually,  except 
in  South  CaroUna,  Tennessee,  and  Mis- 
souri, where  they  are  elected  for  two 
years.  The  number  of  members  in  the 
popidar  branch  varies  considerably. 
The  number  of  the  senate  is  usually 
from  about  one-fourth  to  one^half  the 
number  of  the  other  branch. 

In  all  the  States  the  executive  power  is 
vested  in  a  governor,  who,  in  some  of  the 
States,  is  assisted  by  a  council.  In  some 
he  has  the  power  of  appointment  to  state 
offices;  in  others,  merely  the  power  of 
nominating  persons  to  his  council ;  but  in 
most  States,  he  has  neither  the  one  nor 
the  other.  He  is  chosen  by  the  people  in 
all  the  States,  except  in  Maryland,  Vir- 
ginia, North  and  South  Carolina,  in  which 
he  is  chosen  by  the  legislature.  His  term 
of  service  varies  in  the  different  States 
from  one  to  four  years,  and  he  is  in  some 
States  re-eli^ble,  and  in  others  not. 

The  judicial  systems  are  vet  more 
various.  In  the  greatest  part  the  judges 
hold  their  offices  during  good  behaviour. 
In  the  others  they  receive  their  appoint- 
ment for  a  fixed  term,  varying  from 
seven  years  to  a  single  ycAr*  In  New 
York,  they  retire  from  office  when  they 
reach  tiie  age  of  sixty.  In  some  States 
they  are  appointed  by  the  governor  and 
council ;  and  in  others,  by  the  legislature. 
In  some  they  are  removable  only  by  im- 
p^hment;  in  others,  on  the  vote  of  two- 
thirds  of  the  legislature.    In  some,  the 


salaries  are  liberal;  in  odiers,  very  small. 
Some  States  have  separate  Chancery 
courts;  whilst  in  others,  the  oonrtB  of 
Common  Law  exercise  Eqmty  jurisdic- 
tion. In  some,  the  court  of  Last  Resort 
exercises  no  odier  than  appellate  juris- 
diction ;  in  odiers,  the  jodg^  of  8C|iarate 
courts  unite  to  form  an  Appellafie  ooort; 
and  in  others  again,  the  judges,  GmBfaioed 
with  the  senate,  form  a  special  eourt  of 
Appeals. 

In  fourteen  of  the  States  negro  slavery 
has  the  sanctaon  of  the  law.  These  aic 
the  twelve  States  Ijrag  south  of  Penn- 
sylvania and  the  river  Ohio,  together 
with  the  States  of  Miasouri  and  Arkaosas. 
In  the  other  thirteen,  slavery  either  never 
had  existence,  or  has  been  aboliahed. 
except  as  to  those  who  were  slaves  at  the 
time  of  the  abolition. 

The  ri^ht  of  suffrage  has  varicas  re- 
strictions m  the  different  States  as  to  pnv 
perty,  residence,  and  length  of  citiseo- 
ship;  but  it  is  now  nowhere  limited  to 
an  interest  in  land.  In  all  the  States  the 
votes  are  given  by  ballot,  except  in  Vir> 
ginia,  Kentucky,  and  Arkanns,  where 
they  are  given  orally.  In  all,  except 
Virginia,  lands  can  be  taken  in  execution 
for  debt,  in  the  same  way  as  personal 
property.  The  common  law  of  England 
18  the  law  of  every  State,  so  for  as  it  has 
not  been  changed  by  die  legislature,  ex- 
cept in  Louisiana,  where  the  laws  of 
every  description  have  been  digested  into 
one  code. 

The  revenues  of  the  several  States  vary 
according  to  their  population  and  wealth. 
Some  of  them,  by  jwiiciooa  expenditsie 
on  canals  and  other  public  improvements, 
by  the  proceeds  of  public  lan^  and  other 
sources,  have  a  sufficient  revenue  for  tbe 


ordinary  expenses  of  the  gove 
without  the  aid  of  taxes,  in  general, 
however,  a  sum  equal  to  the  annual  ex- 
penditure is  raised  b^  taxes  widiin  the 
year,  in  which  case  it  rarely  averages 
more  than  a  dollar  for  each  inhabitant, 
and  sometimes  it  is  not  one-fourth  of  that 
sum.  But  beades  the  taxes  paid  into  the 
state  treasuries,  the  county  comts  of  the 
state  or  other  corporate  bodies  have  the 
power  of  levying  money  for  special  local 
objects,  as  for  making  and  repairing 
roads,  for  providing   court-faonaes  and 
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jails,  for  the  snpport  of  schools,  &c., 
the  amouDt  of  which  taxes  sometimes 
equals,  and  eren  exceeds  the  State  tax. 

Besides  the  twenty-seven  States  which 
constitute  the  Federal  Union,  there  are 
territories  beyond  thar  limits  which  are 
immediately  subject  to  the  general  go- 
Tenunent,  thon^  they  have  no  partici- 
pation in  its  political  power.  Oyer  these 
the  le^ative  power  of  Congress  is  sa- 
preme ;  but  it  is  so  exercised  as  gradually 
to  fit  them  for  admission  into  the  Union. 
At  first  they  are  administered  by  a  go- 
vernor, app<nnted  by  the  federal  execu- 
tive. When,  by  the  progress  of  the 
settlements*  they  are  deemed  fit  for  it, 
the^  are  advanced  to  the  second  sta^  of 
their  probation.  Of  late  years,  the  rights 
of  the  second  stage  are  conferred  on  the 
territories  at  the  time  of  their  creation. 
They  are  then  allowed  to  elect  their  own 
local  legislature— the  executive  power 
oontinuing  as  before — and  to  send  a  de- 
legate to  Congress,  who  has  the  privilege 
of  speaking,  but  not  of  voting :  and  lastiy, 
when  their  numbers  justify  it,  and  Con- 
gress approves,  they  are  made  States  and 
are  admitted  into  the  Union,  and  become 
like  the  other  States.  There  are  now  two 
of  these  territories  in  the  second  stage : 
Wisconsin  and  Iowa. 

The  revenue  of  the  general  {(ovem- 
ment  arises  from  the  sale  of  public  land, 
customs  duties,  and  the  post-office.  The 
whole  produce  of  the  post-office  depart- 
ment is  absorbed  by  tiie  expenditure  in 
that  department  liie  sale  of  public  land 
has  produced  for  many  years  a  large 
revenue.  During  the  three  years  pre- 
ceding 1838  there  were  sold  more  man 
38,000,000  acres,  the  purchase  money  of 
which  was  48,175,160  dollars.  But  the 
excessive  issues  of  the  banks  afiforded 
both  the  temptation  and  the  means  to  ex" 
tensive  speculations  in  these  lands,  and 
made  the  amount  sold  much  greater  than 
it  had  ever  been  before,  or  is  likely  to  be 
again.  The  produce  of  the  sales  of  pub- 
lic land  was  in  1838  less  than  4}  millions 
of  dollars ;  in  1839  less  than  6^  millions ; 
in  1840  less  than  3  millions;  in  1841 
less  than  1^  millions;  in  1842  less  than 
1^  millions:  in  1843  a  littie  above  2 
millions;  and  in  1844  also  a  littie  above 
2  millions  of  dollars. 


The  public  land  consists  first  of  the 
lands  which,  having  been  once  national 
domain  by  purchase,  have  never  been 
sold  or  ceded  by  the  general  government, 
and  of  which  there  are  yet  large  bodies 
in  most  of  the  Western  States,  and  in  all 
the  territories;  and  secondly,  of  those 
lands  in  the  unsettied  western  territory, 
which  have  been  more  reoentiy  purchased 
of  the  Indians.  The  system  adopted  by 
Congress  for  dispo6in|f  of  these  lands  is 
well  contrived  to  fecilitate  settiements, 
to  prevent  disputes  about  tities  or  bound- 
aries, and  to  render  extensive  purchases 
by  speculators  impracticable.  The  lands 
are  accurately  surveyed  by  the  govern- 
ment; and  are  then  laid  off  into  ranges 
of  townships  by  true  meridian  lines. 
Each  township  is  exactly  six  miles 
square,  and  contains  of  course  23,040 
acres.  It  is  divided  into  36  sections  of  a 
square  mile  each,  which  sections  are 
again  subdivided  into  four  quarter  sec- 
tions, each  of  160  acres,  and  sometimes 
into  half-quarter  and  quarte^quarter  sec- 
tions. The  space  between  these  squares 
and  the  margin  of  a  river,  or  Indian 
boundary,  is  laid  off  into  the  smaller 
parts  of  a  section.  When  thus  laid  off, 
the  lands  are  sold  from  time  to  time  at 
public  auction,  provided  they  bring  the 
minimum  price,  which  is  a  dollar  and  a 
quarter  per  acre.  Formerly  the  mini- 
mum price  was  two  dollars,  and  the 
lands  were  sold  partly  on  credit;  but  in 
1820,  to  avoid  the  present  inconvenience 
and  foture  danger  of  thus  placing  the 
government  in  the  delicate  relation  of 
creditor  to  so  many  of  its  citisens.  Con- 
gress in  1820  reduced  the  minimum  price, 
and  abolished  the  credit  The  public 
land  to  which  the  Indian  titie  has  been 
extinguished,  and  which  wss  unsold  on 
the  Ist  January,  1832,  was  227,293,884 
acres.  The  business  of  surveying  and 
disponng  of  the  public  lands  is  managed 
by  a  general  land-office  at  Washington, 
and  numerous  land-offices  distributed 
among  the  western  states  and  territories, 
all  which  are  under  the  control  of  the 
Treasury  department 

The  customs  duties  are  the  chief  source 
of  revenue  to  the  United  States*  The 
total  revenue  of  the  United  States  for  the 
fiscal  year  ending  /one  80,  1844,  was 
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a  little  more  than  thirty  millions  of 
dollars,  with  a  balance  in  the  Treaaury 
of  nearly  104  millions  on  the  1st  Jolj, 
1843.  The  expenditure  for  the  year 
ending  June  30,  1844,  was  near  thirty- 
three  millions,  of  which  the  war  depart- 
ment cost  above  eight  millions,  and  the 
nayy  department  cost  nearly  six  and  a 
half  millions  of  dollars. 

{Geography  <f  America^  Library  of 
Useful  Knowledge;  American  Almanac 
for  1846.) 

UNIVERSITIES  aro  lay  corpora- 
tions, which,  since  the  twelfth  century, 
have  had  the  charge  of  educating  the 
members  of  the  learned  professions 
throughout  Eun^  and  the  colonies 
founded  by  European  states.  The  three 
oldest  learned  institutions  to  which  the 
name  University  can  with  nropriety  be 
applied  are  those  of  Paris,  Bologna,  and 
Salerno. 

It  is  impossible  to  fix  a  predse  date  at 
which  the  educational  institutions  of  Paris 
can  be  said  to  have  assumed  the  form  and 
name  of  a  university.  As  for  the  name 
(universitas),  it  was  not  confined  in  the 
middle  ages  to  scientific  bodies;  it  was 
used  in  a  sense  equivalent  to  our  word 
corporation,  [UNivERSiTy.]  There  were 
'*  universities  of  tailors"  in  those  days.  It 
was  lon^  before  the  name  obtained  its 
present  lunited  acceptation.  The  school 
of  Bologna  was  a  *  universitas  scholarium,' 
that  of  Paris  a  *  universitas  magistrorum,' 
because  the  former  was  a  corporation  of 
students,  the  latter  of  teachers.  The 
oldest  printed  statutes  of  the  university  of 
Bologna  are  called  *  Statuta  et  Privilegia 
almae  Universitatis  Juristarum  Gym- 
nasii  Bononiensis ;'  and  in  some  univer- 
uties  we  find  a  *  universitas  juristarum ' 
and  a  *  universitas  artistarum'  side  b^ 
side:  from  which  it  appears  that  'uni- 
versitas' atone  time  approached  nearly 
to  the  meaning  of  our  word  'faculty.' 
What  we  now  term  a  university  was 
designated  indifferently  *schola,'  *  sta- 
dium genende,'  or  *  g3m[inasium.'  The 
term  '  academia '  has  also' been  sometimes 
applied  to  universities,  though  academy 
has  now  a  different  meaning. 

The  oldest  document  in  which  the 
designation  *  universitas '  is  applied  to  the 
university  of  Paris,  is  a  decretal  of  Inno- 1 


cent  III.,  about  the  beginning  of  the  thir- 
teenth century.  But  as  early  as  1180 
two  decretals,  bad  been  issaed  by  Alex- 
ander III.,  the  first  of  which  orduoed 
that  in  France  no  person  sfaosdd  receive 
money  for  permission  to  tsacbu  The 
glossa  of  Vicentinus  says,  that  this  pro- 
hibition was  directed  against  the  ^an- 
oellor  of  the  univernty  of  Paris ;  and  the 
second  decretal  alluded  to  exempts  the 
then  rector,  Petros  Comestor,  from  the 
operation  of  the  first;  and  much  earliia' 
than  any  legislative  provisions  of  popes 
or  kings  we  find  the  foondatioiis  c€  the 
university  laid. 

To  almost  every  cathedral  and  raoBas- 
tery  of  Europe  there  had  been,  from  a 
veij  early  period,  attached  a  sdxx^,  is 
which  all  aspirants  to  priestly  ordimuion, 
and  such  iajmen.  as  ooald  afford  it, 
were  instruct^  in  the  TriviMm  and  Qiaar 
drimum.  It  appears  from  the  letters  of 
Abelard  (died  1 142),  and  from  other  con- 
temporary sources,  that  the  poorer  esta- 
blishments intrusted  the  conduct  of  this 
school  to  one  of  their  number  called  the 
Scholasticus ;  and  that  the  wealthier 
bodies  maintained  a  Scholasticns  to  ia- 
struct  the  junior  pumls  in  grammar  and 
philosophy,  and  a  Theologos  I0  instmec 
the  more  advanced  in  theology.  Abontthe 
time  of  Abelard  the  great  concotirse  of 
students  who  flocked  to  the  episcopal 
school  of  Paris  appears  to  have  rendered 
it  necessary  to  assemble  the  two  classes 
of  pupils  in  different  localities;  the 
juniors  were  sent  to  the  choreh  of  St 
Julian,  while  the  theologians  remained  is 
that  of  Notre  Dame.  All  who  had  sta- 
died  a  certain  time,  and  nndergooe  cer- 
tain trials,  were  entitled  to  be  raised  by 
the  rector  of  the  schools  to  the  grade  of 
teachers.  This  was  done  by  three  sdo- 
cessive  steps.  The  candidate  was  first 
raised  to  the  rank  of  master,  in  which  he 
acted  for  a  year  as  assistant  to  a  doctor  (or 
teacher) ;  tnen  to  the  rank  of  baccalao- 
reus,  in  which  he  taught  for  a  year,  onder 
the  superintendence  of  his  doctor,  pcq^ 
of  his  own ;  lastly,  to  the  grade  of  inde- 
pendent doctor.  The  number  of  stodenfei 
rendered  the  profession  of  a  teacher  at 
Paris  lucrative,  and  many  from  all  natioss 
embraced  it  According  to  the  oostom  of 
those   unsettled  times*   they   gradoally 
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brmed  themselves  into  a  kind  of  corpo- 
ration for  mutual  support  The  corporation 
consisted  of  the  teachers  of  all  the  three 
tirades,  and  stood  under  a  rector  elected 
)y  themselves.  According  to  an  agree- 
nent  entered  into  in  1206,  the  rector  was 
elected  by  the  residents  of  the  four  nations 
—French,  English  or  German,  Picards, 
md  Normans.  Before  this  time,  in  1200, 
Philip  Augustus  had  confirmed  the  ex- 
clusive control  of  the  rector  over  all  stu- 
lents  and  teachers.  The  local  separation 
3f  the  artists  from  the  theologians  would 
bave  been  of  little  consequence,  but  for 
the  rapid  progress  which  the  Aristotelian 
philosophy  made  during  and  immediately 
after  the  life  of  Abelard.  The  specuUi- 
tions  into  which  studious  men  were  led 
by  the  writings  of  Aristotle  necessarily 
led  them  to  deal  with  topics  which  had 
hitherto  been  conceived  to  lie  within  the 
exclusive  domain  of  theology.  The  con- 
sequences were  frequent  and  bold  attempts 
by  individuals  to  modify  the  received 
doctrines  of  the  church,  clamours  about 
heresy,  persecutions,  and  counter-persecu- 
tioDS.  All  these  contributed  to  bring 
about  a  tacit  compromise  between  the 
professional  theologians  and  the  admirers 
of  speculative  philosophy:  the  former 
were  left  in  possession  of  the  pulpit  and 
chairs  of  theology;  the  latter  confined 
themselves  ostensibly  to  literature 
and  philosophy,  and  sought  to  avoid 
scandal  by.  rarely  overstepping  the 
bounds  of  abstract  inquiry.  The  progress 
of  this  tacit  agreement  may  be  traced  in 
the  writings  of  the  learned  from  the  time 
of  Abelai^  down  to  that  of  Erasmus; 
under  it  grew  up  a  class  of  literati,  who 
may  be  called,  although  many  of  them 
took  orders,  secular  scholars.  It  was  the 
same  incompatibility  of  the  free  spirit  of 
speculative  mquiry  with  the  stability  of  a 
dogmatic  theology  which  led  to  this  com- 
promise, that  embittered  the  dispute 
about  the  claim  of  the  mendicant  or- 
ders to  establish  chairs  of  theology  in 
the  university  of  Paris  about  the  middle 
of  the  thirteenth  century.  This  contro- 
versy ended  in  the  secession  of  the  doctors 
of  theology  firom  the  university,  as  it  had 
for  some  time  been  called,  and  their  in- 
corporating themselves  into  a  separate 
college  or  fSaiculty.    Their  example  was 


followed  not  long  after  by  the  doctors  of 
canon  law  and  medicine,  who  formed 
themselves  into  separate  faculties.  These 
&culties  consisted  exclusively  of  the 
actually  teaching  doctors  (doctores  re- 
gentes)  of  these  three  branches  of  know- 
led^.  The  masters  and  bachelors  re- 
maued  members  of  the  university  proper, 
which,  from  the  secession  of  the  theolo- 
gians, canonists,  and  doctors  of  medicine, 
came  in  time  to  be  called  the  Faculty  of 
the  Artists.  From  this  period  the  uni- 
versity consisted  of  seven  bodies  or  sub- 
incorporations— the  four  nations  under 
their  procurators,  and  the  three  fiiculties 
under  their  deans.  The  rector  was  the 
head  of  the  university ;  he  was  elected  by 
the  procurators  of  the  old  university ;  no 
doctor  of  theology,  canon  law,  or  medi- 
cine could  be  elected  or  take  part  in  the 
election.  At  first  the  rector  was  chosen 
bv  the  procurators,  but  latterly  by  four 
electors,  specially  elected  by  each  nation 
for  that  purpose.  The  Prevot  of  Partf 
(so  long  as  that  officer  retained  any  au- 
thority) was  the  conservator  of  the  royal 
privileges  in  the  university ;  the  bishops 
of  Meaux,  Beauvais,  and  Senlis,  of  the 
papal  privileges.  In  respect  to  criminal 
jurisdiction,  the  university  was  imme- 
diately under  the  lung,  till  aj>,  1200, 
when  its  members  were  transferred  to 
the  episcopal  court  of  Paris:  about  the 
middle  of  the  fifteenth  century  they  were 
transferred  to  the  Parliament  of  Paris. 
In  regard  to  civil  jurisdiction  the  Uni- 
versity was  originally  under  the  bishop ; 
in  1340  it  was  transKrred  to  the  court  of 
the  Prevot  of  Paris;  when  the  Chatelet 
succeeded  to  the  judicial  functions  of  the 
prevot,  the  university  was  transferred  to 
that  court  The  rector,  with  the  procu- 
rators and  deans,  formed  a  court,  which 
had  jurisdiction  in  all  complaints  against 
teachers  for  incompetency  or  neglect  of 
duty;  and  against  students  for  disobe- 
dience to  (heir  teachers,  the  rector,  or  the 
discipline  of  the  university,  and  in  all 
cases  between  students,  lodging-keepers, 
booksellers,  stationers,  &c.  From  the 
decisions  of  the  rectorial  court  there  was 
an  appeal  to  the  university,  and  from  it 
to  the  Parliament  of  Paris.  Each  faculty 
(that  of  the  artists  included),  had  its  own 
common  school.    In  the  fiiculty  of  canon- 
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istB  there  were  six  professors  (or  doctores 
regentes);  the  nomberin  the  other  facul- 
ties varied.  At  an  early  period  oolle^ 
were  established  within  the  Umversity 
of  Paris  by  private  fiimilies  or  religions 
orders.  Oriffinally  thev  were  intended 
exclusively  ror  poor  scholars,  who  were 
to  live  in  them  subject  to  a  certain  disci- 
pline. By  degrees,  as  more  numerous 
and  able  teachers  were  employed  in  these 
colleges,  they  assumed  the  character  of 
boarding-houses  for  all  classes  of  students. 
In  the  fifteenth  century  the  students  who 
did  not  reside  in  any  college  had  come  to 
be  regarded  as  exceptions  ftom  the  gene- 
ral custom,  and  were  nicknamed  **•  mar- 
tinets." The  College  of  the  Sorbonne 
(fbunded  in  1250)  was  commonly  re- 
carded  as  identical  with  the  theological 
nculty,  because  the  members  of  the  one 
were  most  frequently  members  of  the 
other  also.  The  promotions  however 
continued  to  be  maide  by  the  officers  of 
the  university,  although  the  charge  of 
education  had  been  in  a  great  measure 
engrossed  by  the  colleges.  Degrees  were 
conferred  in  the  fiumlties  of  theology, 
canon  law,  and  medicine,  by  the  deans, 
with  the  concurrence  of  the  chancellor  of 
the  Cathedral  of  Notre  Dame;  in  the 
fiiculty  of  artists,  by  the  rector,  with  the 
concurrence  either  of  the  chancellor  of 
Notre  Dame  or  the  chancellor  of  St 
Genevieve. 

The  oldest  authentic  document  relating 
to  the  university  of  Bologna  is  the  privi- 
lege granted  by  the  Emperor  Frederick  I., 
at  Roncaglia,  in  November,  1158,  to  all 
who  travel  in  pursuit  of  learning,  in 
which  the  professors  of  law  are  mentioned 
in  terms  of  high  encomium.  Bolo^a  is 
not  named  in  this  instrument,  but  history 
mentions  no  other  law-school  as  existing 
at  that  time.  The  contents  of  this  pri- 
vilege are  two-fold :  foreign  scholars  are 
declared  to  stand  under  the  emperor's 
immediate  protection,  and  a  special  juris- 
diction (their  teachers,  or  the  bishop  of 
the  dty)  is  constituted  to  judge  in  all  com- 
plaints against  them.  It  seems  univei^ 
sally  admitted  that  the  earliest  teacher  of 
dvil  law  at  Bologna  was  Imerius :  he  is 
said  to  have  been  originally  a  teacher  of 
philosophy,  but  to  have  acquired  such  a 
knowledge   of  Justinian's   compilationfl 


that  he  was  invited  by  the  Countess  Ma- 
tilda to  expound  its  doctrines  from  the 
professional  chair.  Matilda  died  in  1115 : 
between  1113  and  1 1 15  the  name  of  Ime- 


rius appears  in  a  legal  document  as  * 
sidicus  fbr  the  countess.  From  1 II 6  to 
1118  he  appears  to  have  been  employed 
in  weighty  itiissions  by  the  Emperor 
Henry  V.  Under  the  Emperor  Frederick 
**  the  four  doctors  "  of  Bologna  were  se- 
lected to  investigate  the  prerogative  of  the 
crown,  in  order  to  determine  how  jhr  ibe 
privileges  daimed  by  the  Lombard  towns 
were  usurpations.  These  circumstanGes 
show  that  the  reputation  for  legal  know- 
ledge acquired  by  the  law-teachers  of 
Bologna  nad  proved  an  introdoctian  to 
state  employments,  honoun,  and  emolu- 
ments ;  and  this  attracted  to  the  city  in 
which  thcj  taught  a  large  conoouzse  of 
the  most  mtelligent  and  aspirins  minds 
of  Europe.  The  reputation  or  having 
studied  at  Bologna  was  a  pasroort  to  office 
throughout  Christendom.  The  earlieit 
statutes  and  diarters  of  the  University  of 
Bologna  are  compacts  entered  into  by  the 
students  for  mutual  support  and  assist- 
ance, and  immunities  granted  tfaem  by  the 
popes  and  emperors.  The  university  of 
Piuis  was  originally  an  association  of 
teachers;  .it  was  a  corporation  of  gn- 
duates:  the  university  of  Bologna  was 
originally  an  association  of  students  who 
had  repaired  from  distant  lands  to  avail 
themselves  of  the  instruction  of  a  few 
celebrated  teachers;  it  was  a  corporation 
of  students.  Disputes  between  tfaema^ 
trates  of  the  city,  and  between  the  students 
and  professoTB,  which  occurred  about 
1214,  are  the  first  occasions  on  whidi  we 
hear  of  a  rector.  From  the  history  of 
these  controversies  it  appears  that  the 
students  had  previously  be«n  in  the  halnt 
of  electing  the  rector,  and  diat  the  right 
was  confirmed  to  them  for  the  frxtnre.  It 
first  there  was  merely  a  school  of  law  in 
Bologna,  and  the  jurists  constituted  the 
universi^,  or  rather  the  two  universities 
of  the  (jitramontani  and  Ultramontani. 
In  course  of  time  teachers  of  philosophy 
and  medicine  settied  in  Bologna,  and  the 
scholars  of  each  class  attempted  to  form  a 
university :  their  right  to  do  so  was  sac> 
cessfolly  contested  by  the  jurists  in  1295, 
but  in  1316  they  were  allowed  to  elect  a 
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rector  of  their  own.  They  called  them- 
selves **  philofiophi  et  medid/'  or  "  ar- 
tistae."  In  1362  loDOcent  VI.  founded  a 
school  of  theology  at  Bologna.  From 
this  time  ^erefore  there  were  four  uni- 
versities in  Bologna :  two  of  law  (which 
however  were  so  intimately  connected, 
that  they  are  generally  spoken  of  as  one), 
one  of  medicine  and  philosophy,  and  one 
of  theology.  Each  of  these  had  its  own 
independent  constitution.  That  of  the 
law  university  is  best  known,  and  acrets 
in  its  leading  features  with  the  others. 
The  **  universities"  consisted  of  the  fo- 
reign students,  who  were  admitted  upon 
the  payment  of  twelve  soldi  entry- 
money,  and  obliged  to  renew  annually 
their  oath  of  obe£ence  to  the  rector  and 
the  statutes  of  the  universi^.  The  Bo- 
lognese  students  could  neiUier  hold  offices 
in  the  university  nor  vote  in  its  assem- 
blies. The  foreign  students  were  divided 
into  Citramontani  and  Ultramontani :  the 
former  were  divided  into  seventeen  na- 
tions, the  latter  into  eighteen.  The  rector 
wBs  chosen  annually  from  among  the  stu- 
dents by  his  predecessor  in  office,  the 
rector's  council,  and  a  number  of  electors 
chosen  by  the  nations.  A  rector  was 
taken  from  each  nation  in  rotation.  The 
council  consisted  of  at  least  one  represen- 
tative of  each  nation :  some  had  two.  The 
university  also  elected  annually  a  syndic, 
to  act  for  them  in  courts  of  law;  a 
DOtary ;  a  massarius,  or  treasurer  (chosen 
from  among  the  town  bankers);  and  two 
bidelli.  The  rector  claimed  exclusive 
jurisdiction  in  all  civil  cases  in  which  one 
or  both  of  the  parties  were  students,  and 
in  criminal  cases  in  which  both  were  stu- 
dents. The  proflessors  were  elected  by 
the  students,  to  whose  bod^  they  were 
reckoned,  and  all  whose  pnvileges  they 
enjoved,  except  a  vote  at  elections.  They 
stood  under  the  jurisdiction  of  the  rector, 
who  could  fine  or  suspend  them.  The  de- 
cree of  Doctor  was  conferred  by  those 
who  had  previously  obtained  it:  it  was 
beld  to  confer  the  privilege  of  teaching 
jvery  where,  the  power  of  discipline  over 
the  doctor's  own  pupils,  and  the  right  to 
take  part  in  the  conferring  of  aU  the 
legrees.  At  first  there  were  only  doc- 
tors of  civil  law  i  the  doctors  of  canon 
law  appear  later,  and  were  for  a 


time  less  respected.  In  the  thirteenth 
century  the  university  began  to  create 
doctors  of  medicine,  of  grammar,  of 
philosophy  and  arts,  and  even  of  the 
notarial  art.  Any  student  who  had 
studied  five  years  might  be  licensed  b^ 
the  rector  to  expound  a  single  title,  or  if 
he  had  studied  six  years,  to  expoimd  a 
whole  book  of  the  Pandects.  He  was 
termed  a  licentiate ;  and  after  he  had  per- 
formed his  task,  he  was  declared  a  bacca- 
lanreus.  Salaried  professors  appear  in 
Bologna  for  the  first  time  about  1279. 
The  doctors  taught  in  their  own  houses  or 
in  halls  hired  for  the  purpose :  their  me- 
thod of  tuition  was  by  lectures,  examina- 
tions, and  disputations. 

The  history  of  the  university  of  Salerno 
is  much  more  obscure  than  the  histories 
of  the  universities  of  Paris  and  Bologna. 
Ordericus  Vitalis,  whose  annals  close  wiUi 
the  year  1141,  speaks  of  Salerno  as  a 
place  long  eminent  for  its  medical  schools. 
Its  most  celebrated  teacher,  Constantine 
of  Carthage  (died  1087),  was  a  privy 
councillor  of  Louis  Ouiscara.  This  school 
was  still  flourishing  in  1224,  when  the 
university  of  Naples  was  established.  All 
that  can  be  inferred  from  these  scanty 
notices  of  the  school  of  Salerno  is,  that 
the  sdentifio  study  of  medicine  was  mak- 
ing rajud  strides  about  the  same  time  that 
law  begui  to  be  more  systematically  stu- 
died, and  philosophical  and  literary  pnr^ 
suits  to  be  regarded  as  the  profisssion  of  a 
class  whose  members  might  or  might  not 
be  priests. 

This  sketch  of  the  early  constitution  of 
the  universities  of  Paris  and  Bologna  will 
assist  a  person  in  acquiring  a  more  exact 
notion  of  the  original  constitution  of  other 
univernties. 

The  growth  of  universities  throughout 
Europe  was  rapid.  Before  the  Reform- 
ation they  were  established  in  Italy, 
France,  the  Germanic  Empire,  the  Pen- 
insula, Great  Britain,  and  even  among 
the  Sclavonic  nations  east  of  the  Ger- 
mans. There  were  numerous  universi- 
ties established  in  Italy  previous  to  the 
year  1500,  besides  the  three  already 
named,  within  the  limits  of  the  Germanic 
Empire^  which  then  extended  over  many 
provinces  now  incorporated  into  France^ 
and  over  the  Netheriands:  in  Great  Bri- 
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tain ;  in  Spain  and  Portngal;  in  Sweden 
at  Upsala  in  1476 ;  and  at  Copenhagen  in 
1479. 

In  all  of  these  inatitationft  we  recognise 
the  leading  features  of  Paris  or  Bologna. 
All  of  them,  apart  fW>in  the  consideration 
of  their  academic  character,  are  privi- 
leged corporations,  with  an  independent 
jurisdiction  more  or  less  limited,  and  the 
power  of  making  bve-laws.  In  most  of 
them  the  diTision  of  the  members  of  the 
corporation  into  nations  prevails  or  did 
prevail.  In  all  of  them  the  faculties  of 
philosophy  (or  arts),  theology,  law  (civil 
and  canon),  and  medicine,  are  mohe  or 
less  fully  developed.  Some  contain  within 
them  all  the  faculties ;  some  only  two  or 
more.  Almost  all  have  a  fiiculty  of  arts, 
which,  even  where  it  is  politically  the 
most  powerful  (as  in  the  university  of 
Paris),  is  regarded  as  in  a  great  measure 
preparatory  to»  and  therefore  in  its 
.  scientific  character  inferior  to  the  others. 

The  universities  founded  after  the 
Reformation  adopted  the  great  outlines 
of  the  organization  of  their  predecessors : 
the  political  incorporation,  the  privileged 
jurisdiction  and  pow^r  of  making  bye- 
laws,  the  faculties  and  modes  of  con- 
ferring degrees  which  custom  had  esta- 
blished. But  the  altered  circumstances 
of  society  modified  considerably  their 
external  relations.  The  same  political 
power  was  not  conceded  to  universities 
that  had  formerly  been  given  to  them. 
The  old  were  restricted  in  their  privi- 
leges; the  new  never  received  them. 
The  protracted  strife  between  the  Romish 
and  Protestant  churches  also  had  its 
effect:  universities,  though  no  longer 
allowed  to  lay  down  the  Taw,  were  che- 
rished as  advocates  of  a  par^.  Roman 
Catholic  and  Protestant  universities  were 
erected  to  do  battle  for  their  respec- 
tive creeds.  Lastly,  other  sciences  had 
their  practical  utility  recognised,  in  the 
same  way  as  the  sciences  of  law  and  me- 
dicine had  theirs  at  an  earlier  period. 
The  applications  of  mathematical  science 
to  the  purposes  of  war  and  navigation 
had  given  an  impetus  to  their  cultivation: 
these  new  practical  pursuits  never  pro- 
duced a  new  fiusulty,  but  they  lent  greater 
importance  to  the  miscellaneous  mculty 
known  as  the  Faculty  of  Arts.     The 


number  of  nnivernties  founded  in  Europe, 
from  the  time  of  the  Reformation  down 
to  the  French  Revolution  was  coosider- 
able.  They  were  established  in  Italy, 
Fnmoe,  Grermany,  in  the  United  Pro- 
vinces of  Holland,  in  Scotland,  Ireland 
(Dublin),  in  Spain  and  Portngal,  and 
elsewhere. 

Many  events  concarred  daring  this 
period  to  lower  universities  in  the  public 
estimation.  The  extension  of  elemmtaiy 
and  secondary  schools  had  raised  the 
standard  of  education  amon^^  the  classes 
which  did  not  receive  a  oniversi^  edu- 
cation. The  invention  of  printing  had 
operated  in  the  same  direction.  The  di- 
minished privileges  and  restricted  juris- 
diction of  universities  had  bronght  them 
to  be  regarded  merely  as  schools  of  s 
Mgher  order.  The  increaang  number 
of  learned  societies  raised  np  a  body  o( 
non-academical  literati,  hostile  in  masj 
instances  to  the  academical;  and  tlw 
public,  looking  only  to  the  transacticss 
of  these  sodeties,  forgot  that  their  mem- 
bers were  indebted  for  their  training  to 
the  universities.  The  presumptuons  ^rit 
of  amateur  dabblers  in  science  muSer- 
valued  these  institutions;  and,  in  the 
feverish  spirit  of  innovation  whidi  oce> 
sioned  or  accompanied  the  French  Revo- 
lution, they  too  were  denoimoed.  In 
France  the  old  universities  have  entireir 
disappeared.  In  the  rest  of  Europe,  is 
soon  as  the  storms  of  the  Revolution  were 
passed  over,  they  revived ;  and  adapting 
themselves  more  to  the  social  neoeasines 
of  the  age,  have  in  many  instances  started 
with  increased  energy  on  a  fresh  care& 
of  utility. 

The  present  University  system  in  France 
is  peculiar:  the  expression  **  Royal  Uni- 
versity of  France  is  almost  equivalent 
to  that  of  **  national  system  of  edncatioa 
in  France."  The  ^verning  bodr  is  the 
council  of  public  instruction,  of  which 
the  minister  of  public  instruction  is  the 
president.  All  educational  institutions, 
from  elementary  schools  upwards,  are, 
with  half-a-dozen  exceptions,  under  the 
direction  of  this  body.  Under  the  oooi!- 
cillors  are  inspectors-general  of  the  oni- 
versity,  whose  office  it  is  to  examine  ail 
schools  and  colleges  once  a  year.  Tiie 
educational  fhnctions  dischaiigMl  by  oai- 
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ersities  in  other  nations  of  Earope  are  i 
ested  in  twenty-six  academies,  each  of 
rhich  has  a  territory  of  two  or  more  de- 
tartments  allotted  to  it  The  twenty-six 
cademies  comprise  forty-one  royal  col- 
eges,  and  above  six  hundred  professors 
ir  teachers.  At  the  head  of  each  aca- 
lemy  are  a  rector,  two  inspectors,  and  a 
ouncil:  diey  have  the  superintendence 
)ver  all  the  schools  in  their  districts. 
The  academy  includes  the  faculties;  but 
ill  the  faculties  are  not  organized  in 
very  academy,  and  some  have  none. 
There  are  six  faculties  of  Roman  Catholic 
heology, — at  Aix,  Bordeaux,  Lyon,  Paris, 
iouen,  Toulouse:  and  two  of  Protestant 
heology,  one  Lutheran,  at  Strasbourg, 
nd  one  Calyinistic,  at  Montauban,  under 
he  academy  of  Toulouse.  There  are 
line  &culues  of  law, — at  Aix,  Caen, 
!)ijon,  Grenoble,  Paris,  Poitiers,  Rennes, 
>trasbourg,  and  Toulouse.  There  are 
hree  faciHties  of  medicine, — at  Grenoble, 
'aris,  and  Montpellier,  with  serenteen 
econdary  schools  of  medicine.  And 
here  are  seven  faculties  of  literature, — 
^aris,  StrasbouTR,  Bordeaux,  Toulouse, 
3aen,  Dijon,  and  Besan^on.  The  faculties 
jonsistof  a  variable  number  of  professors, 
me  of  whom  is  dean,  and  a  committee  of 
;rhom  examine  candidates  for  degrees. 
The  students  sufficiently  advanced  to 
;tudy^  the  sciences  taught  bv  the  faculties 
ire  instructed  in  royal  colleges,  and  are 
classified  according  as  they  reside  within 
)r  without  the  walls. 

The  universities  of  Great  Britain  are 
Oxford,  Cambridge,  Durham,  London, 
>t.  Andrew's,  Glasgow,  Aberdeen,  Edin- 
)urgh,  Dublin.  In  Oxford  and  Cam- 
)ridge  the  colleges  have  obtained  a  com- 
)lcte  preponderance  over  the  university, 
md  the  old  university  constitution  is  m 
)ractice  changed.  So  great  has  been  the 
thange  that  many  people,  and  even  some 
earned  judges,  have  erroneously  conceived 
hese  two  corporations  as  composed  of  a 
lumber  of  colleges  something  like  a 
ederal  government,  whereas  the  univer- 
ities  are  distinct  lav  corporations,  which 
!onfer  degrees  and  nave  various  powers : 
he  colleges  are  properly  boarding  houses 
ind  eleemosynary  foundations.  [Coir 
-EGE.]  The  earliest  charter  of  privileges 
o  the  nniversity  of  Oxford  as  a  corpora- 


tion is  said  to  be  the  28th  of  Henry  III., 
and  the  first  charter  granted  to  the  uni- 
versity of  Cambridge  as  a  corporation  la 
said  to  be  the  15th  of  Henry  III.  James 
I.  in  1603,  by  diploma  dated  the  12th  of 
March,  granted  to  the  universities  of 
Oxford  and  Cambrid^  the  power  to  send 
each  two  representatives  to  the  House  of 
Commons.  The  Dean  and  Chapter  of 
Durham,  by  an  act  of  chapter,  28th  of 
April,  1831,  established  an  academical 
institution  in  Durham  in  connection  with 
the  cathedral  chureh,  which  by  an  act  of 
parliament  (2  &  3  Wm.  IV.)  entitied  *  An 
Act  to  enable  the  Dean  and  Chapter  of 
Durham  to  appropriate  part  of  the  pro- 
perty of  their  church  to  the  establish- 
ment of  a  university  in  connection  there- 
with for  the  advancement  of  learning,' 
was  confirmed  and  endowed.  In  1837 
the  university  of  Durham  received  a 
royal  charter.  The  university  of  London 
received  its  first  charter  from  William 
IV.,  which  Queen  Victoria  revoked  in 
the  first  year  of  her  reign,  and  granted  a 
new  charter  the  5th  of  December,  1837. 
The  history  of  the  establishment  of  this 
university  is  given  at  length  in  the 
•  Penny  Cyclopcedia,*  University  Coir 
LEGE,  London;  and  Univebsitt  of 
London. 

As  in  England  and  Scotiand,  the  me- 
dical and  legal  professions  are  in  the 
United  States  educated  principally  in  dis- 
tinct schools ;  and  this  is  the  case  also  in 
a  great  measure  with  the  students  of 
theology.  Many  of  the  colleges  or  uni- 
versities contain  only  a  faculty  of  arts. 

According  to  the  *  American  Almanac' 
for  1846,  there  were  108  colleges  in  the 
United  States ;  29  medical  schools,  some 
of  which  are  connected  with  colleges  or 
universities ;  34  theological  schools ;  and 
9  law  schools.  Most,  if  not  all,  of  these 
are  incorporated  places,  and  all  the  col- 
leges grant  degrees.  But  many  of  these 
colleges  are  of  very  recent  date,  ill  or- 

fanized,  and  ill  endowed.  On  the  whole, 
owever,  the  endowments  and  character 
of  the  older  colleges  in  the  United  States 
are  such  as  show  that  the  higher  branches 
of  learning  and  science  are  zealously  pur- 
sued and  honourably  supported.  T, 

(Savigny,  Geschichte  den  Jidmischen 
Beckta  im  MittelaUerf  Ackermann,  /«- 
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tiiiatimm  Hutorim  M^iieum; 
UitUria  imvwntatis  Parinetuu;  Pi»> 
qaicr,  iUehtrtkn  d$  la  f^amoi;  Edirn^ 
bmk  RevUw,  Jane,  1S3I,  Mt.*£iigliih 
UiuWnitifs  — Oftibrd;'  UtAaen^  G»- 
tdkiekU  dtr  EmUttkumg  mid  Emiwitk^ 
lay  der  kokem  Hekmim  mmmn  ErdUmlm; 
OmmUrU  Jommai  tf  Edaeatum ;  .Btlbi, 
Abr4i^  da  H^ugraphiM;  Ammieam  At- 
MMocfbr  1M6.) 

UNIVKKSITY.  This  word  it  die 
KDclUh  fonn  of  the  Latin  wioeniiM, 
which  it  often  ntcd  by  the  beet  Lntia 
writen.  The  adjectiYe  *  nuTeme '  tig* 
nito  the  whole  of  anything,  ■tcontwtled 
withitt  pnnt:  dteplonl  * oniveni '  niao 
it  often  oted  to  expraai  an  entire  number 
of  pereonaor  thingi.  at  oppoaed  lo  indi- 
Tidnal  nenont  or  thingt.  The  ntet  of 
the  word  nnivenitat  may  be  derived  flnom 
the  meaning  of  nnivemit.  UniwnntM  it 
nttd  by  the  Latin  writert  to  exprem  the 
whole  of  anything,  at  oontntted  with  itt 
parta :  that  Cicero  s^eakt  of  all  mankind 
at  *ttniTerittat  genent  humani ;'  and  he 
fffooeedt  to  laatance  indindnalt  (nniiiili) 
at  the  nltimateelementtof  thit  oniTenitai. 
It  it  not  neoMtary  to  the  notion  of  a  nni- 
irenitat  that  all  the  elementt  thonld  be 
alike;  *nniYcnitat  remm'  it  Cioero't 
expretiion  for  the  whole  of  thingi — ^for 
all  thingi  viewed  at  making  one  whole. 
The  wont  nnivcrntat  appliet  either  to  a 
nnmber  of  thingi,  or  of  pertoot,  or  of 
rigfata,  viewed  at  a  whole.  The  Koman 
joristi  expreaied  by  the  term  *  nnivenitat 
bonomm'  the  whole  of  a  property  at 
coutratted  with  the  parta  (nognlc  res) 
whieh  oompoted  it  Socfa  a  nntrersitu 
might  be  the  object  of  a  onirerml  too> 
oeasian.    [Succbmiow.] 

Kightt  and  daties  are  properly  attached 
to  individnalt  at  their  tobjectt :  bat  a 
nnmbvr  of  individnalt  may  be  viewed  for 
certain  legal  pnrpotea  at  one  permn  or  at 
a  unity.  That  the  notion  of  a  number 
of  penont  forming  a  juristical  person,  or 
a  univenitas,  obtained  among  the  Romana, 
and  nniverntas  was  a  general  name  for 
various  asociationt  of  individnals,  who 
were  also  indicated  by  the  names  of  col- 
legia and  corpora.  The  etsential  cha- 
racter of  these  nniversicates  of  persons, 
viewed  at  juristical  persona,  was  the 
'*^picity  of  haviog  and  acquiring  pro- 


perty. The  , 
4|nired«  might 
which  die 


property,  wh 
{ be  applied  I 


but  it 


ad  or 
to  any  pnrp 
of  the  aaanriafioB 
t  capacity  r>f 
aeqiuTe,  lik^ 
tadtvidnal,thatwaa  the  fsarntial  cha 
terittic  of  die  bodv  at  a  omwnitas . 
the  purpoaca  for  which  the  profierty  n* 
be  had  or  aeqmred  were  no  more  a 
of  tibe  notion  of  a  tmivemtaa,  than 
porpotM  for  whieh  an  individaal  hai 
acouiret  property  are  part  of  hia  capa 
to  have  or  to  aoouire* 

The  univeimtiet  or  coffpornte  bodie 
Bome  were  very  ttumcRmi.  Tbervi 
ooiporatioat  of  bakera,  pablicani 
formen  of  die  revcnne,  of^  oeribne. 
othtrb  The  name  wan  alao  «p|>Uc<: 
die  tenae  above  explained  to  cxvita 
mmidpia,  and  rc^mbUcae ;  and  al.H 
die  oompooent  parta  of  them,  an  cni 
vici,  fera,  coocibabula,  and  casteila. 

From  the  Roman  worda  nniverd 
collegium,  oorpot,  are  dcriTed  the  Ui 
imivefiitT,  college,  and  corpomtim 
modem  languaget;  and  tfaoagb  tl 
wotdt  have  obtahaed  modified  aigni 
tiona  in  modem  timet,  to  tt  not  to  U 
differently  applicable  to  the  aame  thi 
they  all  agree  in  retaining  the  fiu 
mental  nguificatkm  of  the  ternia*  « 
ever  may  have  been  tupendded  to  tli 
There  it  now  no  imivenitT,  oolWg« 
corporation  which  it  not  a  Jnriatical 
ton  in  the  lente  above  explained.  Wh 
ever  these  wordt  are  applied  to 
aasociatioo  of  persona  not  atamped  i 
this  mark,  it  is  an  abuse  of  terma. 

The  word  nniversity,  in  ita  mod 
aoceptttion,  has  often  brai  misnmlcrst^ 
lu  proper  meaning  it  explained  iu 
article;  and  the  application  of  the  ti 
to  associationt  of  teachers  or  popiU  is 
plained  in  the  article  Umi^ermt 
(^vigny,  Gexhichie  de$  Uettt.  M 
Jiechu,  ii.  2H1,  &o. :  and  i.  378,  m4e 

UNLAWFUL  ASSEMBLY*  [Ri 
Sedition.] 

USAGtS.  [Cl7tTOXt;PBXBrRXPTT< 

USANCE.    [Exchange.  Bilx  of. 

USE.  A  use,  at  common  law,  wa 
beneficial  intcKSt  in  land,  distinct  fi 
the  legal  property  therein.  The  ori 
of  uses  is  derived  by  Gilbert  (Lav 
Cte»,  S)  from  a  title  under  the  civil  L 
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rhich  allows  of  an  usafractoaiy  interest, 
iistinct  from  the  ownership  of  the  thing 
tself.  He  says  it  was  introduced  by  the 
lergy,  who  were  masters  of  the  civil  law, 
.nd  who,  "  when  the^  were  prohibited 
rom  taking  anything  m  mortmain,  after 
everal  evasions  by  purchasing  lands  of 
heir  own  tenants,  suffering  recoveries, 
)urcha8ing  lands  round  the  church  and 
aaking  them  churchyards  by  bull  from 
he  pope,  at  last  invented  this  way  of  con- 
reyiDg  lands  to  others  to  their  own  use; 
ind  tMs  being  properly  matter  of  equity, 
t  met  with  a  very  favourable  construo- 
ion  from  the  judge  of  the  Chancery 
»urt,  who  was  in  those  days  oommonly 
i  clergyman.  Thus  this  way  of  settle- 
nent  began ;  but  it  more  generally  pre-> 
'ailed  among  all  ranks  and  conditions  of 
uen  by  reason  of  the  civil  commotions 
>etween  the  houses  of  York  and  Lancas- 
er,  to  secrete  the  possessions,  and  to  pre- 
erve  them  to  their  issue,  notwithstanding 
kttainders ;  and  hence  began  the  limita- 
ion  of  uses  with  power  of  revocation." 
Mortmain.]  But  whatever  may  have 
>een  the  origin  of  uses,  it  is  certain  that 
he  desire  of  effecting  secret  transfers  of 
property  without  resorting  to  the  public 
Qodes  of  conveyance  of  the  common  law, 
ts  well  as  the  desire  to  dispose  of  property 
>y  devise,  which  the  common  law  did  not 
lUow,  led  to  an  early  adoption  of  the 
lystem. 

The  person  who  was  entitled  to  the  use 
vas  called  the  cestui  que  use.  He  had  no 
neans  of  maintaining  his  title  to  the  use 
!xcept  by  the  writ  of  subpcena,  whereby 
he  person  who  had  the  legal  estate  in  the 
and,  the  feoffee  to  uses,  was  bound  to 
ippear  in  Chancery,  and  was  compelled 
o  answer  upon  oath  as  to  the  confidence 
-eposed  in  him. 

A  use  was  descendible,  according  to 
he  rules  of  the  common  law  respecting 
states  of  inheritance;  the  courts  of 
quity  having  in  this  case  followed  the 
nazim  that  aquitas  seiptitur  Uaem,  It 
Tas  also  alienable  by  deed,  and  devisable 
>efore  the  statute  of  wills,  the  courts  of 
equity  having  fiaivoured  this  method  of 
tvading  the  strictness  of  the  common  law, 
^hich  allowed  no  transfer  of  land  with- 
out livery  of  seisin.  But  the  cestui  que 
\se  had  no  legal  ownership.    The  feoffee 


was  still  complete  owner  of  the  land  at 
law.  He  performed  the  feudal  duties,  hit 
wife  had  dower,  and  his  estate  was  subject 
to  wardship,  relief,  &c  He  might  sell 
the  lands,  and  forfeit  them  for  treason  or 
felony. 

The  system  of  uses  having  been  found 
to  produce  many  inconveniences,  notwith- 
standing various  statutes  which  had 
been  passed  from  time  to  time  to  modify 
them,  it  was  thought  a  remedy  would  be 
found  by  joining  the  possession  to  the 
use,  or,  as  it  is  usually  termed,  transfer- 
ring uses  into  possession.  With  this  view 
the  statute  of  27  Hen.  VIII.  c.  10,  com- 
monly called  the  Statute  o{  Uses,  was 
passed,  which  enacted,  that  where  any 
person  or  persons  stood  or  were  seised,  or 
at  anv  time  thereafter  should  happen  to  be 
seised  of  any  honours  or  other  heredita- 
ments to  the  use,  confidence,  or  trust  of 
any  other  person  or  persons,  or  of  any 
body  politic,  by  anv  manner  of  means 
whatsoever,  it  should  be,  that  in  every 
such  case  all  such  person  and  persons, 
and  bodies  politic,  that  had,  or  thereafter 
should  have,  any  such  use,  confidence,  or 
trust,  in  fee  simple,  fee  tail  fi>r  term  of 
life,  or  for  years  or  otherwise,  or  any  use, 
confidence,  or  trust,  in  remainder  or  re- 
verter, should,  frpm  thenceforth,  stand 
and  be  seised,  deemed,  and  adjndjged  in 
lawful  seisin,  estate,  and  possession  of, 
and  in  the  same  honours  and  heredita- 
ments with  their  appnrtenances,  to  all 
intents,  constructions,  and  purposes  in 
the  law,  and  in  all  such  like  estates  as 
they  had  or  should  have  in  use,  trust,  or 
confidence  of  or  in  the  same;  and  that 
the  estate,  titie,  right,  and  possession  that 
was  in  such  person  or  persons  that  were 
or  thereafter  should  be  seised  of  any 
lands,  tenements,  or  hereditaments,  to  the 
use,  confidence,  or  trust  of  any  such  per- 
son or  persons,  or  of  any  body  politic, 
should  be  from  thenceforth  clearly  deem- 
ed and  adjudged  to  be  in  him  or  them 
that  had  or  should  have  such  use,  confid- 
ence, or  trust,  after  such  quality,  manner, 
form,  and  condition  as  they  had  before  in 
or  to  the  use,  confidence,  or  trust  that 
was  in  them. 

The  statute  then  provides  for  the  case 
of  several  persons  being  joinUy  seised  to 
the  use  of  any  of  them;  and  contains 
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ttiiutianei  Hittorue  Medicirue;  Balens, 
Hiitoria  Ukiverntatis  ParinensU;  Pa»- 
quier,  JR^herche$  de  la  France;  Edin- 
burgh Review,  Jane,  1831,  art '  English 
Umvenities  —  Oxford*/  Mdnera,  Oe- 
schicfite  der  Entetehung  mtd  Entwieke- 
lung  der  hohen  Schulen  unsers  ErdtheUes; 
Quarierlu  Joumed  of  Education ;  .Balbi, 
Abr^  de  G^ographie;  American  Air 
manac  for  1846.) 

UNIVERSITY.  This  word  U  the 
En^li^  fbnn  of  the  Latin  univereitae, 
which  is  often  used  bjr  the  best  Latin 
writers.  The  adjective  *  nniversos '  sig- 
nifies the  whole  of  anything,  as  contrasted 
with  its  parts :  the  plural  *  uniTersi '  also 
is  often  used  to  express  an  entire  number 
of  persons  or  things,  as  opposed  to  indi- 
vidual persons  or  things.  The  uses  of 
the  word  umversitas  may  be  derived  ft-om 
the  meaning  of  universus.  Univeisitas  is 
used  by  the  Latin  writers  to  express  the 
whole  of  anything,  as  contrasted  with  its 
parts :  thus  Cicero  speaks  of  all  mankind 
as  'universitas  generis  humani ;'  and  he 
proceeds  to  instance  individuals  (singnli) 
as  the  ultimate elementsof  this  universitas. 
It  is  not  necessary  to  the  notion  of  a  uni- 
versitas that  all  the  elements  should  be 
alike;  *  universitas  rerun'  is  Cicero's 
expression  for  the  whole  of  things — ^fbr 
all  things  viewed  as  making  one  whole. 
The  wonl  universitas  applies  either  to  a 
number  of  things,  or  or  persons,  or  of 
rights,  viewed  as  a  whole.  The  Roman 
jurists  expressed  by  the  term  '  universitas 
bonorum'  the  whole  of  a  property  as 
contrasted  with  the  parts  (singula  res) 
which  composed  it.  Such  a  universitas 
might  be  the  object  of  a  universal  suc- 
cession.    [SUCCBBSION.] 

Rights  and  duties  are  properly  attached 
to  individuals  as  their  subjects :  but  a 
number  of  individuals  may  be  viewed  for 
certain  legal  purposes  as  one  person  or  as 
a  unity.  Thus  the  notion  of  a  number 
of  persons  forming  a  juristical  person,  or 
a  universitas,  obtained  among  the  Romans, 
and  universitas  was  a  general  name  for 
various  associations  of  individuals,  who 
were  also  indicated  by  the  names  of  col- 
legia and  corpora.  The  essential  cha- 
racter of  these  universitates  of  persons, 
viewed  as  juristical  persons,  was  the 
citpicity  of  having  and  acquiring  pro- 


perty. The  property,  when  had  or  ac- 
quired, might  be  applied  to  any  parpoaea 
which  the  nature  of  the  association  re- 
quired :  but  it  was  the  capacity  of  the 
association  to  have  and  acquire,  like  an 
individual,  that  was  the  esseatiid  charac- 
teristic of  the  bod  V  as  a  univertitaa ;  and 
the  purposes  fSor  wmch.  the  property  might 
be  had  or  acquired  were  no  more  a  part 
of  the  notion  of  a  universitas^  than  the 
purposes  for  which  an  individnal  has  or 
acquires  property  are  part  of  his  capacity 
to  have  or  to  ac^iure. 

The  universities  or  corpwate  bodies  at 
Rome  were  very  numerous.  There  we>e 
corporations  of  bakers^  pablicani  or 
ftrmers  of  the  revenue,  of  6cribae»  and 
others.  The  name  was  also  applied  in 
the  sense  above  explained  to  ctvitates^ 
mnnicipia,  and  respublicae;  and  also  to 
the  component  parts  of  them,  as  curiae^ 
vici,  fora,  conciliabuia,  and  castella. 

From  the  Roman  words  univeisitas, 
collegium,  corpus,  are  derived  the  tenns 
university,  college,  and  corporadoo  of 
modem  languages ;  and  thoo^  these 
words  have  obtained  modified  significa- 
tions in  modem  times,  so  as  not  to  be  in- 
differently applicable  to  the  ssme  things, 
they  all  agree  in  retaining  the  ftmda- 
mental  signification  of  the  terms,  what- 
ever may  have  been  superadded  to  diem. 
There  is  now  no  university,  college,  or 
corporation  which  is  not  a  juristical  per- 
son in  the  sense  above  explained.  Wheie- 
ever  these  words  are  applied  to  any 
assodatiim  of  persons  not  stamped  with 
this  mark,  it  is  an  abuse  of  terms. 

The  word  university,  in  its  modem 
acceptation,  has  often  heen  misunderstood. 
Its  proper  meaning  is  explained  in  this 
article ;  and  the  application  of  the  term 
to  associations  of  teachers  or  pupils  is  ex- 
plained in  the  article  Universetiss. 
(Savigny,  GeschichU  des  Heut,  ESm. 
Eechts,  ii.  261,  &c. :  and  i.  378,  note  n.) 

UNLAWFUL  ASSEMBLY.  [Riot; 
Sedition/) 

USAG^.  [Customs  ;  PaEscaiFTXosr.] 

USANCE.    [Exchange,  Bill  or.] 

USE.  A  use,  at  common  law,  was  a 
beneficial  interest  in  land,  distinct  from 
the  legal  property  therein.  The  origin 
of  uses  is  derived  by  Gilbert  (Liao  of 
Uses,  3)  {h)m  a  title  under  the  civil  law, 
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fhich  allows  of  an  usufractoaiy  interest, 
listinct  from  the  ownership  of  the  thing 
tself.  He  says  it  was  introduced  by  the 
iergy,  who  were  masters  of  the  ciyil  law, 
Lud  who»  **when  thev  were  prohibited 
rom  tiddng  anything  m  mortmain,  after 
leveral  evasions  by  purchasing  lands  of 
heir  own  tenants,  su£fering  recoveries, 
)urcha8ing  lands  round  the  church  and 
naking  them  churchyards  by  bull  from 
;he  pope,  at  last  invented  this  way  of  con- 
veying lands  to  others  to  their  own  nse; 
Lod  this  being  properly  matter  of  equity, 
t  met  with  a  very  fiivourable  construo- 
ion  from  the  judge  of  the  Chancery 
x>art,  who  was  in  those  days  commonly 
i  clergyman.  Thus  this  way  of  settle- 
ment began ;  but  it  more  generally  pre-» 
railed  among  all  ranks  and  conditions  of 
uen  by  reason  of  the  civil  commotions 
jetween  the  houses  of  York  and  Lancas- 
;er,  to  secrete  the  possessions,  and  to  pre- 
xTve  them  to  their  issue,  notwithstanding 
ittainders ;  and  hence  began  the  limita- 
tion of  uses  with  power  of  revocation." 
[Mortmain.]  But  whatever  may  have 
been  the  origin  of  uses,  it  is  certain  that 
the  desire  of  effecting  secret  transfers  of 
property  without  resorting  to  the  public 
modes  of  conveyance  of  the  common  law, 
as  well  as  the  desire  to  dispose  of  property 
by  devise,  which  the  common  law  did  not 
allow,  led  to  an  early  adoption  of  the 
system. 

The  person  who  was  entitied  to  the  use 
was  called  the  cestui  que  use.  He  had  no 
means  of  maintaining  his  titie  to  the  use 
except  by  the  writ  of  subpoena,  whereby 
the  person  who  had  the  legal  estate  in  the 
land,  the  feoffee  to  uses,  was  bound  to 
appear  in  Chancery,  and  was  compelled 
to  answer  upon  oath  as  to  the  confidence 
reposed  in  him. 

A  use  was  descendible,  according  to 
the  rules  of  the  common  law  respecting 
estates  of  inheritance;  the  courts  of 
equity  having  in  this  case  followed  the 
maxim  that  otquitcu  sequitur  Uaem.  It 
was  also  alienable  by  deed,  and  devisable 
before  the  statute  of  wills,  the  courts  of 
equity  having  favoured  this  method  of 
evading  the  strictness  of  the  common  law, 
which  allowed  no  transfer  of  land  with- 
out livery  of  seisin.  But  the  cestui  que 
use  had  no  legal  ownership.    The  feoffee 


was  still  complete  owner  of  the  land  at 
law.  He  performed  the  feudal  duties,  his 
wife  had  dower,  and  his  estate  was  subject 
to  wardship^  relief,  &c  He  might  sdl 
the  lands,  and  forfeit  them  for  treason  or 
felony. 

The  system  of  uses  having  been  found 
to  produce  many  inconveniences,  notwith- 
standing various  statutes  which  bad 
been  passed  from  time  to  time  to  mo^y 
them,  it  was  thought  a  remedy  would  be 
found  by  joining  the  possession  to  the 
use,  or,  as  it  is  usually  termed,  transfer- 
ring uses  into  possession.  With  this  view 
the  statute  of  27  Hen.  VIII.  c.  10,  com- 
monly called  the  Statute  of  Uses,  was 
passed,  which  enacted,  Uiat  where  any 
person  or  persons  stood  or  were  seised,  or 
at  anv  time  thereafter  should  happen  to  be 
seised  of  any  honours  or  other  heredita- 
ments to  the  use,  confidence,  or  trust  of 
any  other  person  or  persons,  or  of  any 
body  politic,  by  anv  manner  of  means 
whatsoever,  it  should  be,  that  in  every 
such  case  all  such  person  and  persons, 
and  bodies  politic,  that  had,  or  thereafter 
should  have,  any  such  use,  confidence,  or 
trust,  in  fee  simple,  fee  tail  for  term  of 
life,  or  for  years  or  otherwise,  or  any  use, 
confidence^  or  trust,  in  remainder  or  re- 
verter, should,  from  thenceforth,  stand 
and  be  seised,  deemed,  and  adjudged  in 
lawful  seisin,  estate,  and  possession  ot, 
and  in  the  same  honours  and  hereitita- 
ments  with  their  appurtenances,  to  all 
intents,  constructions,  and  purposes  in 
the  law,  and  in  all  such  like  estates  as 
they  had  or  should  have  in  use,  trust,  or 
confidence  of  or  in  the  same ;  and  that 
the  estate,  titie,  right,  and  possession  that 
was  in  such  person  or  persons  that  were 
or  thereafter  should  be  seised  of  any 
lands,  tenements,  or  hereditaments,  to  the 
use,  confidence,  or  trust  of  any  such  per- 
son or  persons,  or  of  any  body  politic, 
should  be  from  thenceforth  clearly  deem- 
ed and  adjudged  to  be  in  him  or  them 
that  had  or  should  have  such  use,  confid- 
ence, or  trust,  after  such  quality,  manner, 
fbrm,  and  condition  as  they  had  before  in 
or  to  the  use,  confidence,  or  trust  that 
was  in  them. 

The  statute  then  provides  for  the  case 
of  several  persons  being  jointiy  seised  to 
the  use  of  any  of  them ;  and  contains 
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two  savings:  1st,  To  all  persous  (other 
than  persons  who  were  seised  or  thereaf- 
ter should  be  seised  of  any  lands,  tene- 
ments, or  hereditaments,  to  any  use,  con- 
fidence or  trust)  all  such  right,  title,  entry, 
interest,  possession,  writs,  and  action  as 
they  had  or  might  have  had  before  the 
making  of  the  Act;  and  2nd,  To  all  per- 
sous seised  to  any  use,  all  such  former 
rights  as  they  had  to  their  own  proper 
use  in,  or  to  any  manors  or  hereditaments 
whereof  they  should  be  seised  to  any 
other  use. 

Probably  the  legislature  intended  by 
this  act  to  put  an  end  to  the  system  of 
uses ;  nevertheless,  it  was  soon  settled  by 
the  courts  that  it  had  not  that  effect,  but 
that  uses  might  still  as  formerly  be  raised, 
upon  which  the  statute  would  instantly 
operate.  However,  some  modifications 
of  the  system  were  introduced.  Before 
the  statute,  a  mere  agreement  for  sale, 
without  words  of  inheritance,  was  suffi- 
cient to  pass  the  equitable  fee  to  the  ven- 
dee; but,  by  the  27  Hen.  VIII.  c  16,  it 
was  enacted  that  no  contract  should  tranfr- 
fer  the  legal  estate  in  the  fee,  unless  it 
were  made  by  deed  enrolled.  And  it  was 
resolved  by  the  judges  that  words  of  in- 
heritance were  necessary  to  pass  the  fee 
at  law.  Indeed,  no  contract  importing  a 
future  conveyance,  even  though  made  by 
deed  enrolled,  and  contsuning  words  of 
inheritance,  would  now  be  held  to  trans- 
fer the  legal  estate  under  the  Statute  of 
Uses,  though  it  would  entitle  the  vendee 
in  equity  to  call  for  a  regular  conveyance. 
A  further  modification  of  the  system  of 
uses  was  introduced  by  the  seventh  sec- 
tion of  the  Statute  of  Frauds  (29  Car. 
II.  c.  3),  which  required  that  all  declara- 
tions of  trusts  or  confidences  of  lands, 
tenements,  or  hereditaments  (which  might 
formerly  have  been  created  by  parol), 
should  be  manifested  and  proved  by 
writing,  signed  by  the  party  by  whom  it 
is  declared.    [Statute  of  Fraudh.] 

In  order  to  raise  a  use  which  the  sta- 
tute will  turn  into  a  possession,  it  is  ne^ 
cessary  that  there  should  be,  1st,  one  per- 
son seised  to  the  use  of  another,  in  esse; 
2nd,  a  use  in  esse,  limited  in  possession, 
reversion,  or  remainder.  The  use  may  be 
either  express,  as  where  lands  are  convey- 
ed to  A  and  his  heirs  in  trust  for  B  and 


his  heirs,  or  in  confidence  that  he  and 
they  shall  take  the  profits,  or  where  a 
vendee,  for  a  valuable  consideratioa,  con- 
veys by  bargain  and  sale  enroIled»  in  both 
which  cases  the  legal  estate  vests  in  the 
grantee  or  bargainee  by  the  statate;  or  it 
may  be  implied,  as  where  a  feoffmeDt  is 
made  without  consideration  or  declara- 
tion of  the  use,  in  which  case  the  use 
results,  and  the  estate  retoms  to  the 
grantor.  It  was  settled  bj  the  ooorts  of 
law  that  the  statute  could  not  operate 
except  upon  an  estate  of  freebol(£  and 
that  therefore  copyhold  and  leaselu^ 
estates  are  not  affected  by  it.  A  term  of 
years  may  of  coarse  be  created  oot  of  a 
freehold  estate  by  way  of  use,  bat  when 
once  subsisting  cannot  be  oonTeyed  to 
uses.  If,  therefore,  a  term  were  asagned 
to  A  to  the  use  of  B,  the  legal  estate 
would  remain  in  A,  who  however  would 
be  considered  in  equity  as  a  trustee  for  R 

By  the  operation  of  the  Statate  of 
Uses,  a  man  may,  through  the  medinm  of 
a  feoffee  or  releasee,  make  a  oonveyascE 
to  his  wife,  which  he  could  not  do  at  cara- 
mon law  (Litt,  8. 168;  Co.  JLitt,  112  a.';. 
In  like  manner  a  married  woman,  haviiif 
a  power  to  limit  a  use,  may  appoint  ^ 
her  husband. 

At  common  law  a  man  could  not  limit 
a  remainder  to  himself,  nor  conld  he  limit 
it  to  his  heirs  so  as  to  make  them  take  b 
purchasers,  without  departing  with  the 
whole  fee  simple  out  of  his  person  (Dyer, 
156  a,  fol  24;  Co.  Litt.,  22  h.\  bat  he 
ma^  do  so  by  means  of  a  conveyance  ope- 
rating under  the  Statute  of  Uses. 

On  the  system  of  uses  and  the  Statute 
of  Uses  has  been  founded  the  system  of 
conveying  property  in  land,  and  making 
settlements  of  landed  property  in  land, 
which  is  now  in  use  in  ^gland ;  a  sv»- 
tem  composed  of  numerous  artificial  rules 
and  deductions,  but,  on  the  whole,  well 
adapted  to  secure  the  numerous  parposes 
which  the  owner  of  land  in  fee  simple 
wishes  to  accomplish  in  disposing  of  his 
property. 

It  is  a  rule  of  the  common  law  that 
joint  tenants  cannot  take  at  different  pe- 
riods. (1  Co.,  100,  b.  2.)  Again,  by  its 
rules  a  fee  could  not  be  limited  npon  a 
fee ;  a  freehold  could  not  be  made  to  oom- 
mence  ta  futuro,  and  an  estate  could  not 
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be  made  to  cease  by  matter  er  pont  facto^ 
so  aa  to  let  in  another  limitation  before 
the  expiration  of  the  former.  [Remain- 
i>EB.1  Bat  limitations  of  the  above  kinds 
maj  be  made  to  take  effect  noder  the  Sta- 
tnte  of  Uses.  Such  limitations  are  called 
shifting  or  secondary  and  gpringing  uses; 
9Xid  future  or  contingent  uses. 

As  the  Statute  of  Uses  was  made  pre- 
viouslr  to  the  Statute  of  Wills  (32  &  34 
Hen.  Vlir.),  it  has  been  questioned  whe- 
ther the  Statute  of  Uses  can  be  held  to 
apply  to  wills ;  but  as,  before  the  statote, 
devises  of  the  use  were  permitted,  so^ 
since  the  statute,  the  courts  have  uniformly 
held  that,  where  a  devise  is  made  to  a 
use,  the  intention  of  the  testator  must  be 
taken  to  be  that  the  devisee  of  tiie  use 
should  have  the  le^l  estate. 

By  a  construction  of  the  Statute  of 
Uses,  adopted  soon  after  it  was  passed,  it 
was  settied  that  a  use  could  not  be  limited 
on  a  use ;  that  is,  that  the  statute  would 
operate  on  the  first  declaration  of  use 
only :  so  that  if,  by  bargain  and  sale,  a 
use  in  lands  were  limit^  to  A  and  his 
heirs  in  trust  or  to  the  use  of  B  and  his 
heirs,  the  statute  would  vest  the  legal 
estate  in  A  without  adverting  to  the  use 
declared  in  favour  of  B.  The  Court  of 
Chancery  availed  itself  of  this  construc- 
tion to  revive  Uses  under  the  name 
of  Trusts ;  and  it  was  determined  that  A 
was,  in  the  case  above  mentioned,  a  trus- 
tee for  B  of  the  beneficial  interest  in  the 
land. 

The  subject  of  this  article  is  briefly 
treated  in  Sanders, "  On  Uses  and  Trusts ;" 
and  in  Gilbert,  «  On  Uses,"  by  Sugden. 

USES,  CHARITABLE  AND  SU- 
PERSTITIOUS. The  term 'Charitable 
use '  has  a  very  extensive  legal  meaning, 
and  includes  dispositions  of  property 
which  are  not  in  ordinary  language  de- 
scribed as  charitable,  but  which  are  so 
called  with  reference  to  the  purposes  enu- 
merated in  the  statute  43  Eliz.  c  4,  or 
such  as  are  considered  analogous  to  them. 
That  statute  enacted  that  Uie  Commis- 
,  sioners  thereby  empowered  should  inquire 
as  to  the  lands,  &c.  eiven  by  well-dis- 
posed people  *•  for  relief  of  aged,  impotent, 
and  poor  people ;  for  maintenance  of  sick 
and  maimea  soldiers  and  mariners ; 
schools    of  learning,   f^«e-8chools,  and 


scholars  in  universities;  for  repair  of 
bridges,  ports,  havens,  causeways, 
churches,  sea-banks,  and  highways;  for 
education  and  preferment  of  orphans ;  for 
or  towards  the  relief,  stock,  or  mainte- 
nance of  houses  of  correction ;  for  marri- 
age of  poor  maids ;  for  supportation,  aid, 
and  help  of  young  tradesmen,  handicrafte- 
men,  and  persons  decayed ;  and  for  relief 
or  redemption  of  prisoners  and  captives,' 
and  for  aid  or  ease  of  any  poor  inhaMt- 
ants  concerning  payment  of  fifteens, 
setting  out  of  sddiers,  and  other  taxes." 
The  term  '  Charitable  use '  is  applicable 
only  to  gifts  for  what  are  odled  public 
charities,  the  objects  of  which  are  not 
particular  individuals,  but  a  class  or  the 
public  in  general. 

If  lands,  tenements,  rents,  goods,  or 
chattels  were  given,  secured,  or  appointed 
for  or  towards  any  of  the  followine  pur- 
poses :  for  the  maintenance  of  a  pnest  or 
other  man  to  pray  for  the  soul  of  any 
dead  man  in  such  a  church  or  elsewhere; 
to  have    or   maintain   perpetual   obits, 
lamps,  torches,  &c.,  to  be  used  at  certain 
times  to  help  to  save  the  souls  of  men  out 
of  purgatorv,— these  or  the  like  purposes 
are  dedared  to  be  Superstitious  Uses  by 
1st  Edward  VI.  c.  1 4.    There  is  no  statute 
making  superstitious  uses  void  generally, 
but  it  is  now  an  established  rule  of  law 
that  gifts  for  superstitious  uses  generally 
are  void,  and  many  gifts  have  by  the 
courts  been  declared  to  be  for  supersti- 
tious uses  which  are  not  such  in  the  or- 
dinary acceptation  of  the  term,  but  are 
either  expressly  prohibited  by  the  law  or 
contrary  to  its  policy.    A  change  in  the 
doctrine  of  superstitious  uses  has  been 
made  by  tiie  2  &  3  Wm.  IV.  c.  115, 
which  puts  persons  professing  the  Roman 
Catholic  religion  upon  the  same  footing, 
with  respect  to  their  schools,  places  for 
religious  worship,  education  and  chari- 
table purposes,  as  Protestant  dissenters ; 
with  respect  to  whom  the  doctrine  of  the 
court  is,  that  it  will  administer  a  fond  to 
maintain  a  society  of  Protestant  dissenters 
promoting  no  doctrine  contrary  to  law, 
though  at  variance  with  that  of  the  Es- 
tablished   Church.     The   2  &  3  Wm. 
IV.  c.  115,  is  retrospective.     (2  M.  and 
K.,  225.)     Though  it  is  now  lawful  to 
give  money  by  will  for  Roman  Catholic 
3k 
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schools  or  fbr  promodng  the  Boman 
OithoUc  religion,  it  is  not  lairfol  to  giTe 
money  fbr  prayers  and  masses  for  the  soul 
of  a  testator. 

The  Court  of  Chancery  has  a  general 
jorisdiction  over  property  given  for  ohaii- 
table  purposes,  and  the  r^^ularmode  in 
which  matters  relating  to  charities  are 
brought  before  it,  is  by  information 
by  the  attorney-general  on  behalf  of  the 
crown. 

The  Court  of  Chancery  adopts  a  very 
liberal  construction  of  gifts  for  charitable 
purposes ;  and  there  are  numerous  esses 
of  gifts  for  objects  not  within  the  letter  of 
the  statute  of  Elizabeth  which  have  been 
considered  to  be  within  the  equitable 
meaning  of  the  word  charity  as  under- 
stood in  that  court,  and  have  been  ad- 
ministered accordingly.  And  when  a 
pft  is  made  for  charity  generally,  with- 
out any  purpose  specified,  if  the  gut  be  to 
trustees,  the  court  will  order  a  scheme  to 
be  prepared  for  the  direction  of  the  trus- 
tees in  the  administration  of  the  trust; 
and  where  the  declared  object  is  charity, 
but  no  trust  has  been  created,  the  crown 
by  sign  manual  disposes  of  the  pro^rty, 
and  declares  the  ^rticular  charitable 
purposes  to  which  it  is  to  be  applied. 
Where  the  particular  objects  which  the 
donor  had  in  view  fkil,  either  wholly  or 
in  part,  the  court  adopts  what  is  csdled 
the  principle  of  cif-pres,  that  is,  it  directs 
the  proi>er^  to  be  applied  to  worthy  ob- 
jects in  its  judgment  most  nearly  resem- 
blii^  those  which  have  fidled,  or  when 
more  than  one  charity  has  been  named 
by  the  donor,  to  such  of  the  others  as  are 
still  subsisting.  When  the  reveuue  of 
the  property  mcre&ses  from  any  cause, 
the  increase  goes  to  the  chari^,  if  it  ap- 
pear to  have  been  the  intention  of  the 
aonor  that  the  whole  should  be  disposed 
of  for  the  benefit  of  the  charity.  Several 
difficult  questions  have  arisen  as  to  the 
dispoation  of  increased  fhnds. 

when  property  is  nven  to  a  super- 
stitious use,  or  for  a  charitable  purpose 
which  cannot  legally  be  executed,  ibe 
court  of  chancery  win  apply  it  to  some 
other  charity.  <*  Whenever  a  testator  is 
disposed  to  be  charitable  in  his  own  way 
and  upon  his  own  principles,  we  are  not 
content  with  disap{H>inting  his  intention. 


if  disapproved  by  us :  but  we  make  Um 
charitable  in  our  way  and  on  oar  prin* 
ciples.  If  onoe  we  discover  in  him  any 
chsritable  intention,  tiiat  is  aoppoaed  to 
be  so  liberal  as  to  take  in  objects  set 
only  not  within  his  intention,  Imt  wholly 
adverK  to  it**  (Sir  William  Grant,  7 
Yes.,  495.)  If  the  supeavtitioas  ose  be 
one  which  the  court  considers  cfaaoitabk, 
the  fhnd  goes  to  the  king  to  be  djqnsed 
c^  to  such  charitable  uses  as  he  sltall  di- 
rect by  sign-manual:  if  the  use  be  not 
charitable,  the  gift  is  m^iely  void,  and 
the  property  will  go  to  the  donac^s  ^epr^ 
sentative.    (2  M.  and  K^  684.) 

The  regular  mode  of  pfooeeding  in 
cases  of  abuse  of  charitable  funds  is  by 
way  of  information  in  tiie  name  of  tlR 
attorney-general  on  behalf  of  the  crova. 
In  informations  with  respect  to  charities 
the  Court  of  Chancery  always  requires  a 
person  to  be  joined  with  the  ataoney- 
general,  who  is  styled  the  relator,  and  ■ 
answerable  for  the  conduct  and  oasts  nl 
the  suit.  The  crown  never  pays  costs, 
and  tilierefore,  in  order  to  protect  the  ^ 
fendants,  there  must  be  a  relator  vho  will 
have  to  pay  the  costs,  if  the  soit  dtoold 
appear  to  have  been  improperly  insti- 
tuted. 

The  above-mentioned  Act  of  the  43rd 
of  Elia.  empowered  tiie  Court  of  Cbso- 
eery  to  issue  commissioiis  to  inquiie  into 
the  abuse  or  misappUcatioa  of  property 
given  for  charitable  pnipoees ;  but  the 
proceedings  under  this  act  were  fovmd  so 
unsatisfoctory  that  they  gradually  ieH 
into  disuse,  and  recourse  was  again  had 
to  the  original  method  of  prooednre  by 
information. 

By  the  52  Geo.  III.  e.  101,  oommonly 
called  Sir  Samuel  Bomilly*s  Act,  tbe 
legislature  provided  a  summary  remedy 
in  cases  of  abuses  of  charitable  trusts,  or 
where  the  aid  of  the  Court  of  Cfaanoefy 
was  required  for  the  administratian  ^ 
them.  The  act  empowered  any  two  cr 
more  persons  to  present  a  petition  to  a 
court  of  equity  praying  the  requisite 
relief,  which  the  court  might  tiiereupoa 
grant  in  a  summary  manner. 

By  the  59  Geo.  III.  c.  91,  continued 
by  tiie  2  Wm.  IV.  c.  57,  the  attorney- 
general  was  empowered  to  insdtate  a  aoit 
by  information  without  a  relator,  apoa 
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Lve  or  more  of  the  commissionerB  of 
harities  thereby  appointed  certifTiDg 
hat  the  case  was  one  which  required  the 
Dterference  of  the  court  [Schools, 
Endowed.] 

The  jari»dictioxi  of  the  Court  of  Chan- 
try over  (property  giyen  to  charity  mast 
»e  distinguished  from  the  authonty  fre- 
[uently  exercised  by  the  lord  chancellor 
)r  lord  keeper  as  visitor  of  charities. 
Charities  are  either  under  the  manage- 
aent  of  individual  trustees,  or  are  esta- 
blished by  charter  as  eleemosynary  cor- 
orations.  On  the  institution  of  a  corpo- 
ate  chari^,  a  visitorial  jurisdiction 
rises  to  the  founder  and  his  heirs, 
rhether  he  be  the  king  or  a  private  per- 
on,  or  to  those  whom  the  founder  has 
ppointed  for  that  purpose;  and  the  office 
f  visitor  is  to  determine  the  differences 
f  the  members  of  the  society,  and  to 
uperintend  generally  the  government  of 
he  body,  in  accordance  with  the  statutes 
riginally  propounded  by  the  founder. 
Vith  this  visitorial  power  the  Court  of 
chancery  has  nothmg  to  do,:  it  only 
ikes  cognizance  of  the  administration  of 
he  property.  When  the  charity  is  of 
oyal  foundation,  the  visitorial  power  of 
be  king  is  exercised  by  the  lord  chan- 
ellor  as  his  representative;  and  even 
rhere  the  founder  of  the  charity  was  a 
rivate  person,  if  he  lias  made  no  ap- 
ointment  of  a  visitor,  and  if  his  heir  can- 
ot  be  discovered,  or  has  become  lunatic, 
fie  visitorial  power  results  to  the  crown, 
nd,  as  in  the  case  of  royal  foundations, 
J  exercised  by  the  lord  chancellor.  The 
lode  of  apphcation  to  the  visitorial  in 
lese  cases  is  by  petition  addressed  to  the 
treat  Seal. 

Certain  restrictions  have  been  put  upon 
ie  power  of  making  gifts  of  property  to 
haritable  uses  by  the  9th  of  Geo.  11.  c. 
6.  The  9  &  10  Vict.  c.  59,  passed 
lUg.  18,  1846,  places  Jews  as  to  cha- 
itable  purposes  on  the  same  footing  as 
'rotestant  dissenters.  [College  ;  Mort- 
[ain;   Schools,  Endowed.] 

USUCA'PIO.  Gains  (ii.4(»-42)  states 
!iat  if  a  Res  Mancipi  was  transferred  by 
are  tradition,  without  the  forms  of  Man- 
ipatio  or  in  Jure  Cessio,  the  original 
wner  retained  the  Quiritarian  owner- 
lip,  and  the  person  to  whom  the  thing 


was  transferred  had  only  the  right  to  the 
^enjoyment  of  the  thing  until  bv  posses 
sion  he  had  acquired  the  ownership  (pos- 
sidendo  usucapiat).  For  the  effect  of 
such  enjoyment  was  to  give  him  the  same 
rights  wiUi  respect  to  the  thing  as  if  it 
had  been  transferred  in  due  legal  form. 
In  the  case  of  moveables  the  Twelve 
Tables  fixed  one  year  as  the  term  of  Usu- 
capio ;  in  the  case  of  land  (fundus)  and 
houses,  two  years.  The  acquisition  of 
the  Quiritarian  ownership  of  a  thing  by 
enjoyment  of  it  under  the  circumstances 
above  stated  for  these  several  periods  was 
called  Usucapio. 

Guns  states  that  there  mi^htalsobe 
Usucapio  in  the  case  both  of  things  Man- 
cipi and  things  Nee  Mancipi  which  had 
been  transferred  by  bare  tradition  from 
a  person  who  was  not  the  owner,  provided 
the  transferree  received  them  in  good 
faith  (bonft  fide),  or,  in  other  words,  be- 
lieved that  he  received  them  from  the 
owner.  It  seems  probable  that  this  rule 
of  law  was  established  by  analogy  to  the 
rule  of  the  Twelve  Tables  as  to  Kes  Man- 
cipi which  had  been  transferred  bv  defec- 
tive modes  of  conveyance.  But  the 
Twelve  Tables  may  have  fixed  only  the 
time  of  Usucapio ;  me  origin  of  Usucapio 
may  be  anterior  to  the  Twelve  Tables. 

When  Gaius  wrote  (in  the  second  cen- 
tury of  our  sera),  Usucapio  had  become 
a  regular  mode  of  acquiring  ownership ; 
for  proper^  of  all  kinds  might  be  so  ac- 

3uired  which  bad  been  received  by  tra- 
ition  and  bon&  fide  from  a  person  who 
was  not  the  owner.  The  case  of  things 
stolen  (bjr  the  law  of  the  Twelve  Tables), 
and  a  thing  the  possession  of  which  had 
been  acquired  by  violence  (vis),  was  an 
exception  (by  the  Lex  Julia  et  Plantia), 
for  even  if  received  bonft  fide  by  a  pur- 
chaser, they  could  never  become  the  pro- 
perty of  Ae  receiver  by  Usucapio.  The 
Res  Mancipi  of  women  also,  who  were  in 
the  tutela  of  their  agnati,  could  not  be 
objects  of  Usucapio  unless  they  had  been 
received  from  her  by  traditio  with  the 
proper  consent  (anctoritas)  of  her  tutor ; 
and  the  hereditas  of  a  woman  who  was 
in  tutela  legitima  could  not  be  an  object 
of  Usucapio.  (Gaius  ii.  47 ;  Cicero,  Ad 
Attic,  1,  5.)  As  land  (fundus)  could  not, 
according  to  the  best  opinion,  be  an  object 
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of  fUrtam,  a  bonft^de  pnrchaser  of  land 
from  a  man  who  was  not  the  owner,  and 
knew  he  was  not  the  owner,  mi^ht  ac- 
qnire  the  property  of  it  by  Usuoapio,  pro- 
Tided  the  seller  had  not  aoqaired  the  pos- 
session by  yiolenoe,  bat  haa  either  taken 
possession  of  land  which  was  Tacant 
through  the  carelessness  of  the  owner,  or 
from  the  owner  dying  without  a  sacoes- 
sor,  or  havinff  been  long  absent 

Besides  individual  objects  of  propert]^, 
Usucapio  could  exist  in  the  case  of  serri- 
tutes  (easements),  and  marriage,  and  in 
the  case  of  an  h^reditas.  Originally  such 
servitutes  as  followed  the  rule  of  law 
as  to  Res  Mancipi  could  only  be  trans- 
ferred like  Res  Mancipi;  and  therefore 
Usucapio  could  only  apply  to  such  servi- 
tutes. But  by  analog  to  Res  Mancipi, 
they  could  be  acquirra  by  bare  contract, 
to  which  Usucapio  was  superadded ;  and 
when  Mancipatio  at  a  later  period  was 
replaced  by  bare  tradition,  they  could  be 
acquired  by  contract  nmply.  In  the  case 
of  marriage,  when  there  was  no  co-emp- 
tio,  the  woman  might  come  into  the  ]>ower 
of  her  husband  by  virtue  of  uninter- 
rupted cohabitation  of  one  year ;  and  she 
was  then  said  to  become  a  part  of  his  Fa- 
milla  by  Usucapio  founded  on  a  year  s 
possession.  (Gaius,  i.  111.)  In  the  case 
of  the  Hereditas,  when  the  testator  had 
not  disposed  of  his  property  by  the  neces- 
sary forms  of  the  Mancipatio  and  Nun-, 
cnpatio,  the  person  who  was  name<l  heres 
in  the  will  could  only  acquire  his  legal 
title  as  such  by  Usucapio. 

These  various  instances  will  show  the 
original  notion  of  Usucapio.  It  was  a 
legal  effect  given  to  bon&  fide  possession 
and  uninterrupted  enjojrment  for  a  fixed 
time,  by  which  defects  in  the  transfer  of 
a  thing  were  made  good :  it  was  not  ori- 
ginally a  mode  of  acquisition.  It  was 
founded  on  a  title  good  in  substance  but 
defective  in  form ;  and  this  defect  was 
supplied  by  the  proper  period  of  enjoy- 
ment (usus).  When  this  usus  had  con- 
tinued for  the  legal  time  it  gave  its  auo- 
toritas  (as  the  Romans  expressed  it),  its 
efficiency  and  completeness  to  what  was 
in  its  origin  incomplete,  and  the  phrase 
Usus  Auctoritas  was  older  than  the  ex- 
pression Usucapio,  which  wss  afterwards 
the  ordinary  term.    But  Usus  by  itself 


never  signified  Usucapio ;  for  Usus  alone 
oould  not  me  a  title  to  the  ownership  of 
a  thing.  In  the  case  of  public  land  the 
possessor  had  the  usos,  bat  this  was  all 
that  he  could  be  entitled  to  as  possessor. 
Such  usus  could  not  fh>m  the  nature  of 
the  case  have  an  auctoritas,  for  the  pos- 
sessor did  uot  occupy  the  public  land  as  a 
bonft  fide  purchaser.  A  man  might  also 
have  the  usus  of  private  land  without 
having  a  title  to  anything  further:  in 
which  case  also  the  usus  could  never  have 
an  auctoritas. 

In  the  Roman  law,  as  known  to  os  b 
the  Digest,  Usucapio  appears  as  a  mode 
of  acquisition  which  most  Itave  beea 
owing  to  the  circumstance  of  Mancipatio 
going  out  of  use :  for  bare  traditioo  in 
all  cases,  followed  by  tiie  proper  usos, 

Stve  complete  ownership.  Finally,  when 
e  difierenoe  between  Kes  Mancipi  acd 
Nee  Mancipi  was  abolished,  Usucapio  b 
its  original  sense  ceased.  Bat  as  in  the 
time  of  Gaius  we  find  Usucapio  ap|di* 
cable  to  the  case  of  things  Nee  Mancici 
which  a  person  had  possessed  boD&  fiae, 
this  rule  of  law  still  continued,  and  va- 
rious limitations  were  in  coarse  of  time 
established  as  to  the  mode  of  acqniricg 
the  ownership  of  a  thing  by  the  enjoy- 
ment of  it.  Thus  Justinian,  in  his  *  To- 
stitutes'  (iL  tit  6),  after  reciting  the  old 
law,  refers  to  one  of  his  Constitnti<ii.s 
(Cod.  7,  tit  31),  by  which  the  ownership 
of  moveables  nught  be  acqaired  by  we 
(usncapiantur),  provided  there  wis  a 
bon&  fide  possession  (justa  causa  possev 
sionis  praecedente)  for  three  years,  and 
that  of  immoveable  things  by  the  *'losp 
temporis  possessio,"  which  he  explain 
to  be  ten  years  **  inter  praesentes,"  vA 
twenty  years  "inter  absentes:**  and  the 
Constitution  applied  to  the  whole  empire. 
Usucapio  is  denned  in  the  *  Digest '  (41. 
tit  3.  8.  3)  to  be  the  "^  addition  of  owner- 
ship by  the  uninterrupted  possesaon  for  s 
time  fixed  by  law."  As  it  was  the  addi- 
tion of  ownership,  something  is  here  im- 
plied to  which  this  addition  was  to  be 
made ;  and  this  something  was  a  boD&  fiiit 
possession,  that  is,  a  possession  obt:uDi.Hi 
m  a  legal  way,  so  that  the  possessor  be 
lieved  himself  to  be  owner.  To  render 
possession  effectual,  it  must  be  uninter- 
rupted legal  possession.   An  interruptiao 
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of  possession  was  called  Ujsarpatio.  If  the 
possession  commenced  bOD&  fide,  it  was 
not  interrupted  in  the  person  of  the  pos- 
sessor's successor,  but  It  was  continued. 
The  Romans  did  not  use  the  term  Prae- 
scriptio  simply  to  express  the  title  by 
Ususcapio  obtained  under  the  legislation 
of  Justinian;  but  the  expression  was 
**  longi  temporis  praescriptio."  There 
was  also  an  extraordinary  prescriptio,  or 
title  by  possession,  of  thirty  or  forty  years, 
which  was  allowed  in  certain  cases  in 
which  the  general  conditions  of  praesorip- 
tion  had  been  complied  with,  but  which 
for  certain  other  reasons  were  excluded 
from  the  shorter  praescription.  There 
was  also  the  praescription  of  time  imme- 
morial. 

The  Prescription  of  the  English  law 
is  not  exactly  the  Prescription  of  the  Ro- 
man law.    The    Statutes  of  Limitation 
bear  a  nearer  resemblance  to  the  Pre- 
scription of  the   compilations  of  Jus- 
tinian, but  there   are    differences  here 
also :  Roman  Prescription  gave  a  title  to 
the  things;   the  Statutes  of  Limitation 
bar  the  claims   of    persons    who  have 
been  out  of  possession    for  certain  de- 
fined periods.    The  Scotch  Prescription 
has  a  nearer  resemblance  to  the  Prae- 
scriptio   longi  temporis  of  the  Roman 
law.  —  [Prescription  ;    Statutes   of 
Limitation.] 
The  subject  of  Usucapio  admits  and 
:    requires  a  much  more  complete  exposi- 
!    tiou.  The  reader  may  refer  to  the  follow- 
ing works :— Engelbach,  Uther  die  Uau- 
i    capion  zur  zeit  der  zw6lf  Tqfeln,   Mar- 
;    burg,   1828;     Mi'ihlenbruch,     Doctrina 
Pandectarum ;  Mackeldey,  Lehrbuch  des 
Heutigen  RSm,  Hechts^  where  numerous 
authorities  are  referred  to. 

USUFRUCTUS,  or  USUSFRUCTUS, 
and  USUS,  belonged  to  the  class  of  Ser- 
vitutes  Personarum  or  Personales  among 
the  Romans.  Ususfructus  is  defined 
{Dig,  7,  tit  1,  s.  1)  to  be  "the  right  to 
use  and  take  the  fruits  (fruendi)  of  what 
I  belongs  to  another  without  impairing  its 
substance."  Usus  is  defined  {Dig.  7, 
tit  8,  s.  1,  2)  to  be  the  right  « to  use,  but 
not  to  take  tiie  fruits  (fhii)." 

The  objects  of  ususfructus  might  be  land 
(fundus),  houses  (sdes),  slayes,  beasts  of 
burden,  and  other  things.    He  who  was 


entitied  to  Ususfructus  was  called  Usu- 
fructuarius,  or  Fructuarius.  A  right  to  a 
Ususfructus  might  be  given  to  a  person 
by  testament,  or  it  might  be  established 
by  contract 

Generally,  it  may  be  stated  that  all  the 
**  fructus,"  or  produce  of  a  thing  that  ac- 
crued durinff  the  time  of  enjoyment, 
belonged  to  the  Fructuarius ;  but  his  tiUe 
to  fructus  was  not  complete  till  he  had 
taken  them,  and  it  was  a  general  rule  that 
any  *'  fructus "  which  had  not  been  got 
in  or  taken  at  the  time  when  the  Usus- 
fructus ceased,  did  not  belong  to  hinu 
The  law  as  to  things  that  yield  an  increase, 
such  as  fruit-trees  and  animals,  did  not 
present  many  difficult  questions.  As  to 
houses  and  lands,  tiie  questions  were 
sometimes  more  difficult  The  Fructu- 
arius was  entitied  to  the  rents  and  profits 
of  houses  during  his  time  of  enjoyment, 
and  he  was  bound  at  least  to  keep  them 
in  sufficient  repair,  but  probably  not  to 
rebuild  tiiem,  if  they  were  in  a  ruinous 
condition.  He  was  bound  to  cultivate 
land  in  a  proper  husbandlike  manner.  He 
could  work  existins  mines  and  quarries 
for  his  benefit,  and  he  could  also  open 
new  mines  and  work  them.  Generally 
his  right  of  enjoyment  consisted  in  using 
the  thing  so  as  not  to  damage  the  sub- 
stance (^va  rerum  substantia;  Ulpian, 
Dig,  7,  tit  1,  s.  1).  The  fructuarius 
could  maintain  his  rights  to  the  ususfruc- 
tus by  actions  and  interdicts.  The  period 
of  ususfructus  might  either  be  for  a  fixed 
time  or  for  the  life  of  the  fructuarius.  At 
the  termination  of  the  period  of  enjoy- 
ment, the  thing  was  to  be  given  up  to  the 
owner,  who  could  generally  require  secu- 
rity for  its  being  properly  used  and  given 
up  in  proper  condition. 

The  usus  of  a  thing,  as  already  ex- 
plained, was  a  right  to  the  enjoyment  of  a 
thins,  but  not  to  the  produce  or  profits  of 
it  Yet  in  some  cases  the  usus  of  a  thing 
implied  a  right  to  a  certain  amount  of 
produce.  Thus  the  usus  of  cattie  implied 
that  the  usuarius  was  entitied  to  a  mode- 
rate allowance  of  milk ;  and  a  man  who 
had  the  usus  of  an  estate  could  take  wood 
for  his  daily  use,  and  could  enjoy  the 
fruits  of  the  orchard  and  other  things  in 
moderation.  If  a  man  had  the  usus  of 
oxen,  he  could  employ  than  for  all  pur- 
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poBes  fin*  which  oxen  are  properly  used. 
The  duties  of  the  usnanas  resembled 
those  of  the  fhictnarios. 

The  rules  of  law  which  related  to  the 
Usosfhictus  and  Usus  were  numerous. 
Many  of  them  are  collected  in  the  DigeiU, 
lib.  7 ;  see  also  *  Fragmenta  Vaticaua,' 
De  Utufructu ;  and  Miihlenbruch,  Doc- 
trina  Pandectarum, 

The  Roman  Senritntes  Personarum 
were  mere  personal  rights,  which  a 
man  had  as  being  a  particular  person. 
The  rights  which  a  man  might  have  upon 
the  land  of  another  in  ree^d  of  land  of 
bis  own,  were  the  Servitutes  Praediorum 
or  rerum :  the  land  itself  may  here  be 
Tiewed  as  the  subject  to  which  the  rights 
were  attached,  and  the  person  who  posses- 
sed the  land  had  with  it  the  rights  which 
were  attached  to  the  land.  ThejSasements 
of  the  Enalish  law  comprehend  rights  of 
way,  and  uie  like,  which  a  man  has  on  or 
over  the  property  of  another  in  respect 
of  being  the  owner  or  occupier  of  land 
to  which  such  rights  are  attached,  or 
by  virtue  of  a  grant 

USURPATION.    [UsucAPio.] 

USURY.  This  word  comes  from  the 
Latin  Usura,  or  as  it  is  more  frequently 
nwd,  Usurse  in  the  plural  number.  The 
Latin  word  signifies  money  paid  for  the 
use  of  money  lent  The  old  word  in  use 
in  England  to  signify  what  we  now  call 
interest,  seems  to  nave  been  Usury.  But 
usury  now  means  taking  more  interest 
fbr  the  loan  of  money  than  the  law  allows. 
A  good  deal  on  the  sul^ject  of  usury  is 
contained  in  the  arguments  and  judg- 
ments in  the  case  of  me  Earl  of  Chester- 
field and  others  v.  Sir  Abraham  Jannsen 
(2  Ve»Ml25). 

Interest  is  money  which  is  paid  for  the 
use  of  other  money,  called  principal .  The 
general  practice  is  this:  the  borrower 
agrees  to  pay  a  fixed  sum  yearly,  half- 
yearly,  or  quarterly,  for  each  100/.  lent, 
until  the  money  lent  is  returned.  When 
this  is  not  the  case,  and  when  the  money 
paid  for  the  loan  depends  upon  the  success 
of  an  undertaking,  or  an^  casualty  not 
connected  with  the  duration  of  life,  it  is 
called  a  dividend :  when  the  money  and 
its  interest  are  to  be  returned  by  yearly 
instalments,  and  paid  off  in  a  certain 
fixed  number  of  years,  it  is  called  an 


atmuitf  certain ;  but  when  the  paymnif 
is  to  depend  upon  the  life  of  any  person 
or  persons,  it  is  called  a  lift-ammxit^, 
[ANNinTT.]  But  by  whatever  name  the 
proceeds  of  money  may  be  called,  the 
rules  of  calculation  are  the  same  in  every 
case  except  that  of  a  life-contingency. 

The  amount  of  money  which  persons 
are  willing  to  pay  for  the  temporary  use 
of  money  depends  upon  a  variety  of  cir- 
cumstanoes.  When  profits  are  hi^,  the 
rate  of  interest  will  also  be  high.  When, 
on  the  contrary,  money  capital  is  abosd- 
ant  in  proportion  to  the  .calls  for  it,  the 
competition  of  those  persons  who  possess 
money,  and  who  derive  an  income  fhan 
it,  will  lower  the  rate  of  interest  in  tbe 
money-market  They  will  lend  money 
at  a  low  rate  of  interest  to  txaden,  win 
again  will  meet  each  other  in  competitioii 
in  their  various  occupations,  and  most  be 
content  wiUi  such  a  rate  of  profit  as  will 
repay  the  low  rate  of  interest  for  which 
they  have  bargained,  together  with  sock 
a  compensation  for  their  risk,  skill,  and 
trouble  in  its  management  as  the  degree 
of  competition  at  the  time  will  allow.  U 
some  new  channel  for  the  employment  of 
money  should  be  opened  which  holds  oat 
the  promise  of  higher  profits,  a  compe- 
tition among  borrowers  wiU  ensoe,  the 
effect  of  which  will  be  to  raise  the  rate  of 
interest  until  it  assumes  its  doe  propor- 
tion to  the  rate  of  profits ;  and  as  there 
never  can,  generally  speaking,  be  two 
rates  of  profits  at  the  same  time  (at  least 
for  anv  long  period),  in  the  same  market 
the  effect  of  the  additional  call  forcajntal 
to  supply  the  partial  demand  that  has  beat 
supposed,  will  be  to  raise  profits  and  inte- 
rest generally.  An  increase  of  money  ca- 
pital, either  absolutely  or  relativ^ely  to  the 
means  for  its  employment,  will  ohviooslj 
have  the  contrary  effect  of  lowerisg  its 
value  in  use,  that  is,  reducing  the  nte  of 
interest  and  profits. 

It  would  be  difficult  to  imagine  any 
circumstances  relating  to  the  loan  i 
monev,  which  must  not  resolve  themselves 
into  ue  eoiiditions  here  prc^ioaed ;  and  it 
is  therefore  difficult  to  see  wherein  con- 
sists the  wisdom  of  governments  in  limit- 
ing the  rate  of  interest ;  and  vet  the  foct 
of  such  limitation  has  nsoal^  been  the 
rule,  and  the  absence  of  restnctioa  as  to 
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the  rate  of  interest  the  exoeptioxL    The 
circamstance  of  the  laws  which  regulate 
and  limit  the  rate  of  interest  in  this 
country  having  been  made  by  those  who 
were  among  the  class  of  borrowers  rather 
than  diat  of  lenders,  may  perhaps  afford 
some  explanation  of  the  views  of  the 
legislature  in  patting  restrictions  on  the 
trade  in  money.    That  these  restrictions 
however  were,  and  so  fiir  as  they  exist 
still  are,  nn&Tourable  both  to  lenders  and 
borrowers,  and  more  nnfkvonrable  to  die 
borrowers  than  the  lenders,  may  easily 
be  demonstrated.    In  die  year  1787  Mr. 
Bentham  wrote  his  '  Defence  of  Usury,' 
and  showed,  in  a  manner  which  one 
wonld  have  thooght  adapted  to  produce 
general  oonyiction,  the  mischief  of  such 
restrictions  so  fkr  as  the  law  was  ope- 
ratiTe,  and  the  ineffieacy  of  the  law  to 
prevent  altogether  what  are  denominated 
usurious  transactions.    But  the  minds  of 
men  are  slow  in  surrendering  a  prejudice 
or  a  fklse  judgment  to  the  attacks  of  true 
principles ;  and  for  many  years  the  efforts 
of  Mr.  Bentham  and  others  remained 
fruitless.    The  system  of  restriction  has 
however  of  late  been  modified  in  some 
important  particulars,  so  that  within  oer^ 
tain  limits,  as  regards  time,  the  rate  of 
interest  among  the  mercantile  classes  may 
now  be  said  to  depend  upon  what  may 
be  considered  the  market  value  of  money, 
which  is  thus  allowed  to  bear  its  due  pro- 
portion to  the  current  and  usual  rate  of 
profits.    A  statute  passed  in  1645  limited 
the  rate  of  interest  to  10  per  cent  per 
annum;  in  1624  the  rate  was  lowerea  to 
8  per  cent,  in  1660  to  6  per  oent^  and  by 
the  statute  12  Anne,8t.  2,  c  16  (1713),  it 
was  flirther  reduced  to  5  per  cent,  beyond 
which  rate,  with  the  recent  exception 
above  referred  to,  it  has  been  ille^  to 
charge  since  that  time,  under  the  penalty 
of  forfeiting  for  every  offence  three  times 
the  amount  of  the  money  lent 

During  the  late  war,  when  the  rale  of 
profit  was  high  and  when  the  government 
often  borrowed  enormoos  sums,  the  system 
of  restriction  was  not  adhered  to  in  the 
negotiation  of  its  loans,  the  interest  upon 
which  was  necessarily  regulated  by  the 
market  value  of  money ;  and  at  all  times 
necessitous  borrowers  and  those  who  have 
a  dottbtlhl  or  insnfllcient  seoority  tooffer  to 


lenders  have  always  found  means  to  evade 
the  statute  by  granting  annuities  [Ammui- 
TiBs]  and  by  other  means.  Except  for 
one  or  two  almost  momentary  oo^iona 
of  commerdal  difficulty  or  panic,  the 
market  rate  of  interest  in  this  country  has 
not  been  higher,  since  the  peace  in  1815, 
than  the  le^  rate. 

The  law  does  not  recognise  the  charge 
of  interest  upon  interest  or,  as  it  is  callM, 
compound  interest;  and  yet  it  is  only 
equitable  that  where  money  which  is  due 
for  interest  is  not  settied,  it  should  be 
conndered  a  fresh  loan,  for  the  use  of 
wluch  interest  should  be  paid.  This  how- 
ever is  a  rule  so  easily  evaded  by  the 
borrower  granting  a  further  acknowledg- 
ment of  the  interest  as  though  it  were  prin- 
cipal, that  it  does  not  amount  to  a  i)ractical 
hardship:  such  new  contract,  in  fact, 
changes  the  interest  already  due  into  a 
principal  sum.  The  law  also  recognises 
rests  in  mercantile  and  banking  accounts, 
in  which  interest  is  charged  upon  a  former 
ascertaued  balance.  Such  iMilance  may, 
and  in  fkct  often  does,  include  interest 
already  due ;  and  thus  tiie  creditor  really 
receives  interest  upon  interest,  or  com- 
pound interest 

Debts  do  not  always  carry  even  ample 
interest  fVom  the  time  when  the  mon^ 
becomes  due  to  the  creditor :  in  such  case 
payment  of  interest  is  rather  the  excep- 
tion than  the  rule.  Unless  die  debt  be 
such  a  debt  as  carries  interest  by  the  cus- 
tom of  merchants  or  traders,  or  unless 
there  is  an  express  agreement  to  such 
effect  between  the  parties,  or  unless  such 
agreement  can  be  inferred  from  Iheir 
course  of  dealing,  or  unless  there  are  some 
very  special  circumstances,  debts  do  not 
carry  mterest  from  the  time  when  due. 
But  now,  by  3  &  4  WilL  IV.  c  42,  a 
jury  may,  if  they  think  fit  upon  all  debts 
or  sums  certain,  allow  interest  to  the 
creditor,  at  a  rate  not  exceeding  the  cur- 
rent rata  of  interest,  from  the  time  when 
such  debti  or  sums  were  pa^able^  if  pay- 
able by  virtue  of  a  written  instrument  at 
a  certain  time ;  or  if  payable  otherwise, 
then  from  the  time  of  a  demand  of  pay- 
ment in  writing,  so  as  such  demand  give 
notice  that  interest  will  be  claimed  fWxm 
the  date  of  such  demand.  This  statute 
also  empowcfs  Juries  to  give  damage8»  in 
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the  natare  of  interest,  in  respect  of  the 
detention  or  appropriation  of  goods.  By 
1  &  2  Vict  c.  no,  all  jadgment-debtB 
are  to  carry  interest  at  the  rate  of  4  per 
cent  per  ann.  fh>m  the  time  of  entering 
Qp  the  judgment  As  to  interest  of 
money  lent  on  ships  or  their  cargo,  see 
BoTTOMRT,  and  on  legacies,  see  Lboacit. 
The  relaxation  above  menttoned  as 
having  been  made  as  to  the  rate  of  interest 
formed  part  of  the  arrangement  made  in 
1833,  at  the  renewal  of  the  charter  of  the 
Bank  of  England.  (3  &  4  Wm.  IV.  c.  98.) 
It  consisted  in  excepting  from  the  opem- 
tion  of  the  statute  all  bills  of  exdiange 
and  promissory  notes  not  IniTin^  more 
than  three  months  to  ran  preyioos  to 
their  matority ;  these  might  be  discounted 
at  any  rate  of  interest  agreed  upon  with 
the  holder.  More  recently,  by  the  act 
1  Victoria,  c.  80  (July,  1837),  this  relaxa- 
tion was  extended  to  all  such  mercantile 
instniments  which  have  not  twelve 
months  to  run  before  they  are  doe. 

USUS.      [USDFBUCTOS.] 


VAGRANT.  This  term,  which  simply 
denotes  **  a  wandering  person,"  is  derived 
from  the  Latin  wxigor.  It  was  probably 
introduced  into  our  law  langoage  from 
the  Norman  French ;  for  the  phrase  '*  vor 
gertuiiz  de  lieu  en  lieu  currants  per  paiis^** 
occurs  in  our  earlv  statutes  in  the  sense 
in  which  the  word  *<  vagrant"  is  used  in 
common  language  at  the  present  day. 
(Stat.  Rich.  II.  c.  5.)  The  persons  to 
whom  it  is  applied  in  ancient  documents 
are  usually  classed  with  *<faitoiirs"  (a 
word  of  doubtfiil  origin,  but  meaning  an 
idle  liver  or  slothful  person:  Cowell's 
Interpreter;  Kelham's  IHctionary),  **tra- 
velyng-men,"  and  "vagabonds."  The 
latter  expression,  **  vagabundus,"  was 
known  throughout  Europe  in  connection 
with  feudal  law,  and  is  interpreted  to 
mean  **  crebro  vagans,  cui  nee  certum  do- 
micilium,  nee  constans  habitatio  est" 
(Calvini  Zertc.  Jurid,)  It  was  used  in 
this  sense  in  English  law  as  early  as  the 
reign  of  Henrvfl.  {Qoyrei'%  Interpreter,^ 
Modem  laws  have  however  g^ven  to  the 
word  "  vagrant "  a  much  more  extoaded 


meaning,  in  the  applicatloD  of  which  the 
notion  of  wandering  is  entirely  lost. 

In  the  course  of  the  transitioo  made  by 
the  lower  classes  of  society  from  the  con- 
dition of  feudal  villans  to  that  of  free 
labourers,  vagrancy  and  mendicity  ensued 
from  the  unsettied  state  of  the  poor ;  and 
in  most  oonntries  where  fends  had  pre- 
vailed, severe  laws  were  made  to  rcpteas 
the  evils  which  sprang  fixm  this  aoaroe. 
In  England  vanoos  statutes  and  ordi- 
nances were  passed  to  obviate  the  i 
veniences  arising  than  wandering  i 
cancy.  These  statutes  were  very  nm 
from  the  23  Edward  III.  (1349)  to  the 
end  of  tiie  reign  of  Henry  VIII.  Bat 
notwithstanding  these  laws  vagrancy  ap- 
pears to  have  greatly  increased  at  the 
beginning  of  the  reign  of  Edward  VI., 
and  a  severe  enactment  (1  and  2  Edward 
VI.  c.  3)  against  vagrancy  was  passed  in 
that  reign,  but  it  was  repealed  by  3  &  4 
Edward  VI.  c.  16. 

About  the  beginning  of  the  reign  of 
ElixabeUi,  a  descri|>tion  of  persons  called 
roguee  first  appear  in  the  general  das  of 
vagrants.  The  derivation  of  this  wofd  is 
variously  given.  Horne  Tooke  derives  it 
from  a  Saxon  word  si^fying  "  doaked," 
or  covered.  {Divemone  €f  PurUy^  vol. 
ii.,  p.  227.)  Webster  takes  it  fitn 
another  Saxon  word,  and  Dr.  JohnsQa 
admits  its  derivation  to  be  nooertaia. 
Lambard  savs,  "The  word  is  bat  a  late 
guest  in  our  law ;  for  the  ancient  statatca 
call  such  a  one  a  valiant*  strong,  or  sturdy 
bemkr  or  vagabond,  and  it  seeoietfa  to  be 
fet^ed  from  the  Latin  'rogator/  aa 
asker  or  beggar."  {Eiremircka^  book  iv., 
chap.  4.)  Mton  also  says,  **  A  rogue 
may  be  so  called  quia  ostiatim  rogat'* 
(^Country  Justice,  chap.  83.)  It  is  be- 
lieved that  the  word  does  not  occur  in  the 
English  language  before  the  middle  of 
the  sixteenth  century ;  and  if  so^  it  is  pro- 
bably one  of  those  numerous  cant  words 
by  which,  at  that  period,  va^;fa&ts»  in 
counterfeiting  Egyptians  or  gipsies*  began 
to  designate  different  classes  of  their  own 
**  ungracious  rabble,"  and  of  which  Harri- 
son enumerates  twenty>three  d^rees. 
r  Harrison's  Deseripiitm  ^  JSHtflana^  pre- 
fixed to  Hollinshed's  Chnmieles,) 

In  the  course  of  the  reign  of  GUizabeth 
the  evils  of  vagrancy  increased  to  an 
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alarminij^  extent;  and  althoagh  the  ao- 
toantB  given  by  historians  of  the  mnlti- 
tnde  of  Tagabonds  in  ^gland  are  founded 
upon  rode  estimates,  lud  are  probably 
■omewhatexageerated,  there  is  undoubted 
eridence  that  ue  numbers  and  attitude 
of  these  persons  at  that  period  constituted 
an  evil  of  dangerous  ma^itude. 
.  In  1597,  alter  ezpenenoe  had  shown 
that  temporal^  expedients  and  ill-directed 
charity  only  mcreased  the  amount  of  va- 
gnncy,  and  that  severe  punishments  and 
penalties  were  wholly  ineffectual  in  pre- 
venting it,  the  House  of  Commons  ap- 
pmnted  a  committee  to  whom  moat  of 
the  existing  laws  relating  to  the  condition 
of  the  poor,  as  well  as  certain  bills 
ibr  their  amendment,  were  referred. 
(D'Ewes  8  JoumaU,  p.  561.)  This  com* 
mittee,  of  which  Sir  Francis  Bacon  was  a 
member,  and  which  was  composed  of  all 
the  practical  men  of  the  House,  seems  to 
have  perceived  and  to  a  certun  extent 
acted  upon  the  principle  that,  in  order  to 
justify  severity  against  vagrancy  and 
mendicity,  it  was  necessary  to  provide 
the  means  of  relieving  that  destitution 
which  was  the  ready  and  plausible  excuse 
for  both.  They  therefore  prepared  the 
statute  39  Elix.  c  3,  which  for  the  first 
time  organised  that  machinery  for  the 
legal  relief  of  the  poor,  which  was  a  few 
years  afterwards  completed  and  made 
perpetual  b^  the  stat.  43  Eliz.  o.  2.  The 
same  committee  also  recommended  mea- 
sures for  encouraging  the  building  of 
"hospitals,  or  abiding  and  working 
houses  "  for  the  poor,  and  for  improving 
and  reforming  such  as  were  already  in 
existence,  but  had  been  misapplied  or 
abused.  And  at  the  same  time  they  in- 
troduced a  more  rational  enactment  for 
the  correction  and  suppression  of  fraudu- 
lent vagrancy.  (Stat  39  Eliz.  c  4.) 
*«  Many  statutes,"  says  Sir  Edward  Coke, 
(2  Inst,,  728),  *'haTe  been  made  for  the 
punishment  of  rogues,  vagabonds,  and 
sturdy  beggars,  but  very  few  to  find  them 
work  and  to  enforce  them  thereunto." 
The  statute  39  Eliz.  c  4,  supplied  this 
deficiency  by  providing  houses  of  cor- 
rection, with  stocks  and  materials  for  the 
employment  of  the  inmates,  and  by  en- 
forcing the  use  of  the  means  thus  placed 
in  the  oands  of  the  poor  by  severe  penal-  I 


ties  against  the  idle.  The  provisions  of 
this  statute,  with  some  alterations  msde 
by  the  stat  I  Jac  I.  c  25,  continued  in 
force  during  the  17th  century;  and, 
when  repealed  by  the  stat  12  Anne,  stat. 
2,  c  23,  still  served  as  the  model  and 
foundation  for  future  acts.  It  declared 
that  a  great  variety  of  persons,  who  are 
described  in  the  act,  should  be  deemed 
rogues,  vagabonds,  and  sturdy  beggars. 

The  continued  unwillingness  of  magi^ 
trates  to  enforce  the  statute  of  Elizabedi, 
notwithstanding  a  proclamation  of  James 
In  occasioned  2ie  oassing  of  the  stat  7 
Jac  I.  c  5,  which  compelled  the  jus- 
tices of  every  county  under  heavy  penal- 
ties to  erect  proper  houses  of  correction 
for  setting  rogues,  vagabonds,  and  other 
idle  and  wandering  persons  to  work,  and 
also  required  them  to  meet  twice  a  year 
or  oftener,  if  occasion  required,  for  the 
better  execution  of  the  law. 

The  laws  relating  to  vagrants  continued 
substantially  nnon  the  footing  of  the 
statutes  of  39  Eliz.  and  7  Jac.  I.  for 
more  than  a  century,  until,  in  1744,  they 
were  reconsidered  and  remodelled  by  the 
stat  17  Geo.  II.  c.  5.  This  was  the  first 
legislative  measure  which  distributed 
vagrants  into  the  three  classes  of  idle 
and  disorderly  persons,  rogues  and  vaga- 
bonds, and  incorrigible  rogues.  Although 
this  statute  is  now  wholly  repealed,  it 
continued  in  force  nearly  a  century,  until 
1822,  when  a  temporary  act,  stat  3  Geo. 
IV.  c.  40,  passed,  repealing  all  former 
laws  and  re-enacting  most  of  the  pro- 
visions of  the  stat  17  Geo.  II.  c.  5,  with 
man^  additions  and  modifications.  The 
provisions  of  the  stat  3  Oea  IV.  c  40, 
were  however  entirely  superseded  by  tiie 
5  Geo.  IV.  c.  83,  which  now  (1846)  con- 
stitutes the  law  respecting  vagrants.  This 
act  was  amended  by  the  1  Vict,  c  38 
( 1 838).  The  third  section  of  the  statute 
Geo.  IV.  declares  what  persons  are  idle  and 
disorderly  persons,  and  mav  be  committed 
by  a  single  magistrate  to  hard  labour  in 
the  house  of  correction  for  any  time  not 
exceeding  one  month. 

The  4th  section  of  this  act  declares 
certain  classes  of  persons,  which  are  there 
described,  to  be  ro^es  and  vagabonds, 
and  empowers, a  smgle  magistrate  to 
commit  them  to  hard  Utbour  in  the  house 
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of  correction,  for  any  time  not  exceeding 
three  months. 

The  5th  secUon  aafborixes  a  single 
magistrate  to  commit  incorrigible  rogues 
to  me  honse  of  correction  until  the  next 
sessions,  during  which  interval  they 
are  to  be  kept  to  hard  labour.  The 
1 0th  section  of  the  act  authorises  the 
justices  at  sessions  to  continue  the  impri- 
sonment of  this  chus  of  offenders  with 
hard  labour  for  any  time  not  exceeding  a 
year,  and  to  order  whipping,  if  tiiey  deem 
It  to  be  expedient  Incorrigible  rogues 
are  defined  by  the  statute. 

The  statute,  besides  the  definition  of 
the  &ct8  and  circumstances  which  are  to 
constitute  offences  in  the  seyeral  classes 
above  enumerated,  contains  various  pro- 
visions for  the  prosecution  of  vagrants 
and  the  regulation  and  disposal  of  them. 
Thus  it  is  enacted  that  any  person  may 
apprehend  a  vagrant  and  bring  him  before 
a  magistrate.  The  persons  as  well  as  the 
carriajges  or  luggage  of  the  several  de- 
scriptions of  vagrants  may  be  searched, 
and  money  or  goods  found  upon  them 
may  on  their  conviction  be  applied  to- 
wards the  costs  of  apprehending  them 
and  maintaining  them  m  prison.  If  pro- 
ceedings at  the  sessions  are  contemplated, 
eiUier  by  reason  of  an  appeal  against  a 
summary  conviction  or  the  commitment 
of  an  incorrigible  roffue,  the  committing 
magistrate  may  bind  over  witnesses  to 
prosecute,  and  the  justices  at  sessions  may 
order  the  payment  of  costs  to  persons  so 
bound.  And  an  appeal  is  given  to  the 
next  sessions  to  any  person  aggrieved  by 
an  act  or  determination  of  any  magistrate 
out  of  sessions  concerning  toe  execution 
of  the  act 

Although  the  modem  statute  is  in  manj 
respects  an  improvement  of  the  law,  it  is 
liable  to  some  of  the  objections  which 
were  made  to  the  1 7  Geo.  II.  o.  5,  and 
to  others  of  a  graver  character.  It  is  by 
no  means  exclusively  a  Vagrant  Act, 
though  popularly  so  called;  its  provi- 
sions extend  to  various  ofiienoes  not  neces- 
sarily connected  with  vagrancy,  which 
the  leg^lature  has  placed  within  the 
summary  jurisdiction  of  justices  of  the 
peace.  Under  the  former  statute,  a  single 
magistrate  was  only  intrusted  with  the 
power  of  summary  commitoient  for  a 


month  in  the  case  of  idle  and  dMOtderiy 
persons,  or  to  the  next  seBsioiis  In  case  of 
rogues  and  vagabonds  and  inoorrigib^ 
rogues.  But,  under  the  recent  act,  a 
smgle  magistrate  has  the  power  of  fi 
once  committing  rogues  and  Tagahwufa 
to  prison  with  hara  labour  for  Ane 
months.  If  the  offences  to  be  yamAei 
had  been  precisely  defined  bj  the  stata^ 
this  extensive  tnwmtarj  jnxisdictki 
might  have  been  less  objecttoaaUe ;  bst 
the  language  of  the  law  is  very  loose  aad 
inaccurate.  For  instance,  who  are  to  be 
considered  **  suspected  personsv'*  or  "  rp> 
puted  tiiieves,"  or  what  is  to  be  lahai  fer 
an  "  unlawful  purpose,**  or  **  fieq[aeBtiaf 
a  street"  in  the  true  legal  coostmctioB  «ir 
this  statute,  so  as  to  render  the  penoas 
to  whose  acts  these  phrases  are  applied 
rogues  and  vagabonds  ?  are  often  qaes- 
tions  of  doubt  and  difficulty  to  praetioi 
lawyers,  and  may  reasonably  oeciwn 
hesitation  and  differences  of  opinion  evs 
among  those  to  whom  the  final  interpR> 
tation  of  penal  laws  belongs.  This  Ian- 
tnde  and  vagueness  of  ezpresaon  are 
peculiarly  dao^roos  in  a  law  which 
gives  lai^  judidal  power  to  mipro&s^ 
sional  persons,  who  are  for  the  most  psrt 
withdrawn  from  the  control  of  pohfic 
opinion  in  the  exercise  of  it ;  where  de 
subjects  and  objects  of  the  law  are  oearir 
connected  with  local  excitements  sod 
prepossesaons ;  and  where  the  parties  wbo 
suffer  fh>m  misdecision  are  oammoalT 
the  poor  and  helpless,  to  whom  an  appeal 
is  wholly  inaccessible. 

VALUE.  [PouncAi.  EoomMrr; 
Pbicb.] 
VASSAL.  [Feitdai.  SrsTcif .1 
VENDOR  AND  PURCHASEB. 
The  law  of  Vendors  and  Pnrehaaers  o^ 
real  estate  in  Ensland  is  a  sabject  of 
great  extent,  which  may  be  said  to  cob- 
prise  nearly  the  whole  practical  ap^ics- 
tion  of  the  law  of  real  proper^. 

Contracts  for  the  sale  and  pnrdiase  ti 
land  or  other  real  estate  may  be  entered 
into  eitiier  privately  between  the  parties, 
or  upon  a  sale  br  auction.  At  comaioB 
law,  agreements  for  the  porehase  of  real 
estates  might  be  made  by  parol,  but  by 
the  Statute  of  Frauds  (29  Car.  II.  e.  \ 
ss.  \,  %  S,  and  4\  «*  AU  leases,  estsftes, 
interests  of  fMholds,  or  terms  ci  yesn, 
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or  any  uncertain  interest  of,  in,  or  out  of 
any  xnefisuages,  manors,  lands,  tenements, 
or  hereditaments,  made  and  created  by 
,         livery  and  seisin  only,  or  bv  parol  only, 
and  not  pnt  in  writing  by  tne  parties  so 
making  or  creating  the  same,  or  their 
agents  thereunto  lawfully  authorized  by 
,         -writing,  shall  haye  the  effect  of  leases  or 
estates   at  will,  any   consideration    for 
,         making  any  such  parol  leases  or  estates  not- 
withstaiiding."    But  leases  not  exoeedine 
three  years,  whereupon  the  rent  reserved 
should  amount  to  two-thii-ds  of  the  full 
improved  value,  were  excepted.  The  act 
requires  the  assignment,  grant,  and  sur- 
render of  existing  interests  to  be  in  writ- 
ing, and  enacts  that  '*  no  action  shall  be 
brought  whereby  to  charge  any  person 
upon  any  ag^ement  made  upon  any  con- 
tract or  sale  of  lands,  tenements,  or  here- 
ditaments, or  any  interest  in  or  concern- 
ing  them,  unless  the   agreement   upon 
which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof  shall 
be  in  writing,  and  signed  by  the  ptrty  to 
be  charged  therewith,  or  some  otner  per- 
son thereunto  by  him  lawfully  authorised." 
The  note  or  memorandum  of  agreement  re- 
quired by  the  statute  need  not  be  a  formal 
document,  and  any  writing,  such  as  a 
'         letter,  or  receipt  for  purchase-money,  may 
constitute  an  agreement  within  the  sta- 
'         tute,  provided  it  contain  the  terms  of  the 
'         agreement  within  itself,  or  by  reference 
>         to  another  writing;  and  if  the  document 
I  be  written  by  the  party,  the  occurrence 

of  his  name  anywhere  in  the  document  is 
I         a  sufficient  signing. 

Upon  sales  of  estates  by  public  auction, 
the  highest  bidder,  upon  being  declared 
the  purchaser,  is  considered  to  have  en- 
tered into  a  contract  for  purchase  accord- 
ing to  the  particulars  and  subject  to  the 
conditions  of  sale;  and  the  auctioneer, 
who  is  for  this  purpose  considered  as  the 
agent  of  both  vendor  and  purchaser,  is 
thereupon  authorized  to  sign  an  agree- 
ment of  purchase.  The  writing  down 
the  purchaser's  name  upon  any  memoran- 
dum of  sale  at  the  time  of  the  bidding  is  a 
sufficient  signing;.  Sales  by  auction  of 
lands  are  withm  the  above-mentioned 
enactments  of  the  Statute  of  Frauds ;  but 
sales  before  a  master  under  a  decree  of  a 
court  of  equity  will  be  carried  into  exe- 


cution although  the  purchaser  did  not 
subscribe  any  agreement,  for  the  judg- 
ment of  the  court  in  confirming  the  por* 
chase  takes  it  out  of  the  statute.  An  auc- 
tion duty  of  7d.  in  the  pound  is  ^yable 
upon  all  sales  by  auction  of  any  mterest 
in  freehold,  copyhold,  or  leasehold  lands, 
tenements,  houses,  or  hereditaments  (27 
Geo.  III.  c.  36 ;  37  Geo.  III.  c  14 ;  and 
45  Geo.  III.  c.  30).  The  subject  of  the 
sale  and  purchase  of  estates  is  discussed 
at  length  m  Si^den's  Treatise  on  the  Zaw 
of  Vendors  and  Purchasers  of  Estates, 

VENI'RE  FA'CIAS,  or  Venire,  the 
name  of  a  writ  addressed  to  the  sheriff  or 
other  returning  officer,  commanding  him 
'<  to  cause  to  come "  (venire  fiicias^  the 
parties  set  forth  at  the  place  named  m  the 
writ.  The  purpose  to  which  the  writ  has 
been  ^nerafly  applied,  and  in  reference 
to  which  it  is  generally  known,  is  in  sum- 
moning juries  to  serve  for  the  ordinary 
trial  oFcivil  causes. 

The  form  on  such  occasions  now 
charges  the  sheriff  to  *<  cause  to  come 
here  forthwith  twelve  good  and  lawM 
men  of  the  body  of  your  county,  quali- 
fied according  to  law,  and  who  are  nowise 
of  kin  either  to  A  B,  the  plaintiff,  or  C  D, 
the  defendant,  to  make  a  certain  jury  of 
the  country  between  the  parties  aforesaid 

of  a  plea  of ,  because  as  well  the 

said  aefendant  as  the  said  plaintiff,  be- 
tween whom  the  matter  in  variance  is, 
have  put  themselves  upon  that  jury." 

This  writ  is  sued  out,  but  is  not  acted 
upon,  for  the  court  assumes  that  the  jurors 
have  been  summoned  upon  it  and  have 
failed  to  appear  at  Westminster,  where 
ancientiy  the  trial  itself  took  place.  At 
the  same  time  another  writ  issues,  by 
which  the  sheriff  is  commanded  to  dis- 
train their  lands  or  goods,  or  have  their 
bodies,  so  as  to  compel  their  appearance 
either  before  the  court  at  a  subsequent 
day,  or  before  the  judges  of  assize  or 
Nisi  prius,  if  they  should  previously  come 
into  the  county.  This  is  so  arranged 
that  the  judges  always  do  previously  come 
into  the  county,  and  the  jury  are  sum- 
moned and  caused  to  appear  before  them. 

(Tidd's  Procfice;  Stephen  On  Plead- 
ing; 6  Geo.  IV.  s.  50;  3  &  4  Wm.  IV. 
c  67.)    [Jury  ;  Vknue.] 
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DE.  **Wheii  a  widow  is  suspected  to 
feign  herself  with  child  in  order  to  pro- 
dace  a  sappositions  heir  to  the  estate,  the 
heir  presumptive  may  hare  a  writ  de 
Tentre  inspiciendo,  to  examine  whether 
she  be  with  child  or  not;  and,  if  she  be, 
to  keep  her  under  proper  restraint  till 
deliyered ;  which  is  entirely  confbrmable 
to  the  practice  of  the  cItu  law :  but  if 
the  widow  be,  upon  due  examination, 
feuttd  not  to  be  pregnant,  the  presump- 
tive heir  shall  be  admitted  to  the  inherit- 
ance, though  he  hath  to  lose  it  again,  on 
the  birth  of  a  child  within  forty  weeks 
from  thedeath  of  a  husband/'  (Blackstone, 
Comrn.  i.  456.)  The  Roman  raactice  is 
explained  in  the  Title  of  the  Digest  (25 
tit  4) :  De  inspiciendo  ventre  custodien- 
doque  partu.  The  practice  originated  in 
the  joint  reigns  of  Aurelius  and  Veros, 
in  a  case  in  which  a  wife  denied  her 
pregnancy  and  the  husband  nuuntained 
It  The  wife  had  separated  from  the 
husband,  and  probably  wished  to  keep  the 
child  that  might  be  bom,  though  by  law 
it  would  belong  to  the  huiband.  If  a 
woman  alleged  that  she  was  left  preg- 
nant by  her  deceased  husband,  it  was  her 
duty  to  announce  the  feet  to  those  whom 
it  concerned,  and  to  inform  tiiem  that  they 
mi^t,  if  they  pleased,  send  women  to 
inspect  her  (quae  ventrem  inspiciant). 
All  the  proceedings  of  inspection  and  of 
watching  the  woman,  if  she  should  be 
reported  to  be  with  child,  are  minutely 
prescribed  in  the  Praetor's  Edict  The 
penalty  in  case  of  the  woman  not  com- 
plying with  the  Edict  was,  that  the  Prae- 
tor would  reftise  to  the  child  the  Bono- 
rum  Possessio. 

The  form  of  the  English  writ  De  Ventre 
Inspiciendo  is  given  Co.  Litt  8  b.  It  is  di- 
rected to  the  sheriff,  and  commands  him 
to  empanel  a  jury  of  twelve  women  to 
search  whether  she  be  enseint  If  thejr  find 
that  she  is  with  child,  another  writ  issues 
which  commands  that  she  shall  be  safely 
kept  and  duly  inspected  by  the  women, 
who  must  be  present  at  the  delivery. 

The  use  of  this  writ  is  an  instance  in 
which  what  is  called  a  proceeding  at 
common  law  is  taken  from  the  Roman 
system.  The-  writ  is  not  obsolete,  as 
some  people  suppose ;  it  has  issued  within 
the  last  fifteen  years.  (Co.  Litt  8  b,,  and 


N.  44  in  Butler^s  edition ;  Comjns,  IH- 
geti.  Bastard,  C.) 

VENUE  {viciwehm,  vitmey  <*  nrighbonr- 
hood  ").  The  county  in  wMch  the  trial 
of  a  particular  cause  takes  place  is  said  to 
be  the  Venue  of  that  cause.  The  old 
practice  in  this  matter  is  connected  with 
the  original  functions  of  the  jnry,  as  pei^ 
sons  who  were  acqwunted  with  the  facts  xa 
istoe.  [Jury.]  In  order  then  that  a  proper 
Venire  might  issue  to  the  sheriff,  the 
place  in  which  the  action  was  brought 
was  stated  in  the  margin  of  the  deel»- 
tion,  and  on  the  statement  throughout  the 
pleadings  of  any  issuable  fhct  a  state* 
ment  was  also  made  of  the  place  at  which 
such  fact  was  alleged  to  have  oocnrred. 
As  to  all  such  fects  upon  which  tssoe  was 
taken,  a  venire  was  sued  out  appl  jing  to 
each  different  place.  The  sheTin  retnnied 
jurors  from  uiat  place,  and  bj  those 
jurors  the  'fects  were  decided,  so  that 
several  distinct  Venires  and  trials  mi^ 
be  necessary  to  dispose  of  the  innea  In  one 
action. 

When  juries  ceased  to  act  oa  tibeir 
own  knowledge,  and  began  to  deter- 
mine on  the  evidence  of  witnesses,  tbe 
necessity  ceased  for  summoning  them 
fh>m  the  particular  part  of  the  oonnty. 
and  the  practice  gradually  declined,  till 
at  last,  the  form  of  the  Venire  still 
continuing  the  same,  two  jurors  from  die 
same  hundred  only  were  required  for  the 
trial  of  a  personal  action.  By  the  stat 
16  &  17  Car.  II.  c  8,  it  was  enacted  that 
no  error  should  be  brought,  because  there 
was  no  right  Venue,  provided  the  cause 
was  tried  by  a  jury  of  the  proper  county 
or  place  where  the  action  was  brought 
After  this  statute  the  i>ractioe  was  estab- 
lished of  trying  all  the  issues  by  the  jury 
of  the  genera]  Venue  in  the  actioD.  By 
4  Ann.  c.  16,  it  was  further  enacted  that 
"  every  Venire  Facias  for  the  trial  of  any 
issue  shall  be  awarded  of  the  body  of  the 
proper  county  where  such  issue  Is  tri- 
able :"  that  is,  from  the  county  at  larger 
without  reference  to  the  particular  hun- 
dred containing  the  place  laid  as  Venae; 
and  such  is  still  the  practice.  By  a 
general  rule  of  all  the  courts,  of  Hilary 
Term,  4  Wm.  IV.,  it  is  ordered,  that  « In 
fixture  the  name  of  a  county  shall  in  all 
cases  be  stated  in  the  margin  of  a  de- 
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claration,  and  shall  be  taken  to  be  the 
Venue  intended  by  the  plaintiff,  and  no 
Venue  shall  be  stated  in  the  body  of  the 
declaration,  or  in  any  sabsequent  plead- 
ing," 

A  distinction  was  long  mnce  estab- 
lished between  local  (that  is,  actions  re- 
lating to  real  estate)  and  transitory  (that 
is,  actions  of  debt,  contract,  for  personal 
injuries,  &c).  In  regard  to  the  former,  it 
was  held  that  the  actual  place  in  which 
the  subject-matter  was  situated  must  be 
laid  as  die  Venue  in  the  action,  and  that 
rule  still  prevails.  The  reason  is  said  to 
proceed  ftom  the  circumstance  that,  un- 
less the  action  were  brought  in  the  actual 
county,  the  sheriff  of  the  county  would 
be  unable  to  give  effect  to  the  judgment 
in  the  action.  In  transitory  actions,  on 
the  contrary,  the  subject-matter  of  them 
being  held  not  to  have  any  fixed  place,  the 
plaintiff  had  liberty  to  bring  his  action  in 
any  county  in  which  he  pleased.  As  a 
consequence  of  which  it  follows,  that 
though  the  cause  of  action  has  occurred 
even  out  of  the  kingdon^  it  is  still  open 
to  the  plaintiff  to  bring  his  action  in  the 
courts  of  this  country.  The  plaintiff  has 
still  this  liberty  in  a  transitory  action. 
But  the  courts  assert  an  authority  upon 
application  made  to  them  of  changmg  the 
Venue.  This  is  done  upon  its  being  made 
to  appear  that  great  inconvenience  would 
arise  from  trying  in  the  original  county, 
because  the  body  of  the  evidence  lies  in 
another,  or  because  from  local  prejudices  a 
fair  trial  cannot  be  had,  &c.  And  the  same 
authority  is  exercised  even  in  local 
actions  in  spite  of  the  technical  difficulty 
which  has  been  before  referred  to.  (3 
Blackstone's  Com,,  294,  384  ;  Stephens 
On  Pleading,  c.  ii.,  s.  4,  v.  1.) 

In  criminal  trials  the  Venue  is  the 
county  in  which  the  offence  charged  was 
actually  committed ;  before  a  grand  jury 
of  that  county  the  indictment  must  be 
preferred,  and  before  a  petty  jury  the 
trial  had.  The  courts  however  have  the 
same  discretion  as  to  the  power  of  chang- 
ing the  Venue  as  in  civil  cases;  and  as  to 
criminal  trials,  many  exceptions  have 
been  introduced  by  various  statutes. 

VERDERER.  |Fore8T  Laws; 
Woods  and  Fobi58T8.1 

VERDICT.    [JuBT.] 


VESTRY  is  the  name  of  that  port  of  a 
parish  church  where  the  ecclesiastical 
vestments  are  kept;  and  inasmuch  as 
meetings  of  parishioners  have  been  usually 
held  in  this  part  of  the  church  for  paro- 
chial purposes,  such  meetings,  duly  con- 
vened, have  acquired  the  name  of  ves- 
tries ;  so  that  even  where  a  building  re- 
mote from  the  church  has  been  erected 
for  parochial  meetings,  it  is  usually  called 
the  vestry-rocm.  When  the  meeting  is 
held  in  the  church,  or  even  in  a  buil£ng 
within  the  precincts  of  ihe  churchjiurC 
the  ecclesiastical  courts  claim  jurisdiction 
over  the  conduct  of  the  parishioners. 

By  the  conunon  law  all  rated  inhabit- 
ants of  a  parish  have  a  right,  either  pe- 
riodically or  when  specially  convened,  to 
meet  in  vestry  for  the  affairs  of  the 
parish,  and  to  vote  the  necessary  pecu- 
niary rates.  But  this  common  law  right 
has  been  modified  in  many  ways. 

1.  By  custom,  which  has  vested  the 
government  of  some  parishes  in  a  select 
and  usually  a  self-elected  body  of  persons, 
probably  the  successors  of  individuals  to 
whom  me  parishioners  at  some  previous 
time  delegated  the  management  of  their 
parish  for  a  stated  period,  but  who,  by 
the  indifference  and  neglect  of  their  con- 
stituents, came  to  hold  permanently  the 
powers  intrusted  to  them.  The  principal 
act  for  the  regulation  of  these  vestries  is 
tlie  58  Geo.  III.  c.  69.  It  requires  that 
three  days'  notice  shall  be  given  of  the 
holding  a  vestry ;  that  if  the  incumbent 
of  the  parish  is  not  present,  a  chairman 
shall  be  elected  by  the  meeting,  and  that 
minutes  of  its  proceedings  shall  be  kept 
and  signed  by  the  chairman  and  such  of 
the  parishioners  i>resent  as  think  fit ;  and 
it  gives  to  each  inhabitant,  provided  he 
has  paid  his  rates,  one  vote,  if  he  is  rated 
on  a  rental  under  50/.,  and,  if  on  a  hieher 
rental,  one  vote  for  every  25/.  for  which 
he  is  rated,  so  that  no  one  however  shall 
have  more  than  six  votes.  This  act  does 
not  extend  to  parishes  within  the  City  of 
London  or  borough  of  South  wark. 

2.  Section  20  of  the  act  10  Anne,  c  11, 
gives  to  the  commissioners  appointed  by 
that  act  (for  the  purpose  of  erecting  fifty 
new  churches  in  London  and  its  neigh- 
bourhood) power  to  appoint,  under  their 
seals,  with  Uie  consent  of  the  ordinary,  **  a 
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oonvenient  number  of  sufficient  inbabit- 
ants,  in  each  parish  created  under  the  act, 
to  form  a  select  vestry  of  such  parish.*' 
It  vests  in  the  majority  of  such  select 
vestry  the  power  to  supply  vacancies,  and 
gives  them  all  the  powers  of  other  ves- 
tries. The  59  Geo.  III.  c  134,  another 
church-building  act  passed  to  expliun  and 
amend  the  act  of  Uie  previous  session, 
gives  a  similar  power  (§  30)  to  the  com- 
missioners under  those  two  acts  to  ap- 
point, with  the  like  consent,  a  select 
vestry  out  of  the  '*  substantial  inhabitants 
of  the  district,"  parish,  or  chapelry,  for 
the  management  of  the  afiairs  of  the 
church,  and  the  election  of  church  or 
chapel  wardens,  vacancies  being  supplied 
by  the  select  vestry  itself;  and  the  10th 
section  of  the  act  3  Geo.  IV.  c.  72,  con- 
fines the  powers  of  the  vestryman  to  his 
own  district  with  respect  to  ecclesiastical 
matters,  and  provides  that  any  deficiency 
(a  somewhat  va^ue  expression  for  an  Act 
of  Parliament)  m  the  select  vestry  shall 
be  supplied  as  vacancies  have  heretofore 
been  filled  up  in  the  vestries  of  the  par- 
ticular parish.  Local  acts  have  also 
created  vestries. 

3.  The  69  Geo.  III.  c.  12  (Sturges 
Bourne's  Act),  enables  general  vestries 
to  appoint  special  vestries,  consistins  of 
not  more  than  twent^r,  or  fewer  than  five, 
parishioners  to  superintend  the  relief  of 
the  poor,  the  overseers  of  the  poor  being 
placed  under  their  authority.  These  spe- 
cial vestries  are  little  more  than  commit- 
tees of  the  general  vestries,  to  which  they 
are  responsible. 

4,  A  fourth  kind  of  vestry  is  created  by 
1  and  2  Wm.  IV.  c.  60  (Sir  John  Hob- 
house's  Act).  The  adoption  of  this  act 
is  lefk  to  the  discretion  of  each  particular 
parish;  but  rural  parishes  of  less  than 
800  rated  householders  are  excluded  from 
its  operation.  In  order  to  apply  the  act 
to  any  parish,  either  one-fifth,  or  else  fifty, 
of  the  rated  parishioners  must  sign  a  re- 

Suisition  to  the  churchwardens  to  take 
le  votes  of  the  parishioners  for  or  against 
its  adoption.  When  the  act  has  been 
adopted  in  the  manner  provided  by  the 
act,  the  parishioners  who  have  been  rated 
one  year  to  the  relief  of  the  poor  meet  on 
some  day  in  May  (21  days'  notice  having 
been  previously  given  on  the  church- 


doors),  and  elect  out  of  the  resident  boose- 
holders  assessed  upon  an  annoal  rental 
of  not  less  than  ten  pounds  (otr  if  the  pa- 
rish is  in  the  City  of  London,  or  contains 
more  than  3000  resident  honaeholden, 
upon  an  annual  rental  of  40/.)  persoos  as 
vestrymen,  in  the  proportion  of  twelve 
for  every  thousand  rated  householders : 
but  the  number  of  vestrymen  is  never  to 
exceed  120.  One- third  of  the  Testiy  goes 
out  of  office  in  rotation  annually,  and 
their  places  are  supplied  by  tlie  mediod 
already  described.  The  incumbent  of 
the  parish  is  entitled  ex-officio  to  be  a 
memoer  of  the  vestry ;  indeed  tlie  rector 
of  the  parish  is  supposed  to  be  entitled 
to  preside  at  vestries,  but  by  what  aa- 
thority,  other  than  an  implied  opink» 
of  the  ecclesiastical  courts,  and  the  pro- 
vision already  cited  from  the  58  Geo. 
III.  c.  69,  is  not  clear.  This  act  aUo 
prescribes  that  the  parish  accounts  diall 
be  open  to  the  inspection  of  all  tbe 
parishioners;  and  that  on  the  day  of 
electing  vestrymen  the  rate-payers  sbsQ 
elec^  out  of  persons  with  the  same  quali- 
fication as  is  necessary  for  vestrymen,  frv% 
auditors  of  the  accounts,  who  shall  not  be 
members  of  the  vestry,  or  coocemed  in 
any  contract  with  the  parish.  These  an 
to  audit  the  accounts  every  half-year,  and 
an  abstract  of  the  accounts  is  to  be  pub- 
lished by  the  vestry  clerk  within  a  fort- 
night after  the  audit,  and  distributed  to  the 
rate-payers  at  the  price  of  one  shilling  each 
copy.  A  statement  is  also  to  be  made  mt 
annually,  for  the  inspection  of  tiie  pa- 
rishioners, of  all  the  estates  and  charitable 
foundations  of  the  parish,  their  nature 
and  application. 

It  is  the  duty  of  vestries  to  provide 
funds  for  the  maintenance  of  the  edifice 
of  the  church  and  the  due  administntiaD 
of  public  worship ;  to  elect  churchwar- 
dens ;  to  present  fi>r  appointment  fit  per- 
sons as  overseers  of  the  poor ;  to  admi- 
nister such  estates  and  other  pTt)perty  as 
belong  to  the  parish ;  and  in  some  cases 
imder  local  acts,  to  superintend  the  par- 
ing and  lighting  of  the  parish,  and  to  levy 
rates  for  those  purposes. 

TAe  remedy  for  neglect  of  duty  by  a 
vestry  is  a  mandamus  from  the  Court  of 
Queen's  Bench,  directed  to  the  officer 
whose  duty  it  would  be  to  peif<»m  the 
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particalar  act,  or  in  some  cases  by  an  oi^ 
dinary  |>rooess  against  him,  or  by  a  pro- 
cess a^Dst  the  churchwardens  out  of  the 
ecclesiastical  courts. 

VICAR,  VICAEAGE.  [Bbneficb, 
pp.  341,  342.1 

VICAR  APOSTOLIC.  [Catholic 
Church.] 

VICTUALLERS,  LICENSED. 
[Alshouses,  p.  99.] 

VIEW  OF  FRANKPLEDGE. 
[Leet.I 

VILL.    FTowN.] 

VILLEIN,  or  VILLAIN,  denotes  a 
species  of  bondman  subject  to  his  feudal 
superior.  The  word  is  fh>m  the  low 
Latin  form  Villanus,  which  is  from  the 
Latin  word  Villa.  In  England,  during 
the  Anglo-Saxon  period,  a  birge  part  of 
the  people  appear  to  haye  been  in  a  ser- 
vile condition,  either  as  domestic  slaves 
or  cultivators  of  the  land.  The  power 
of  the  master  among  the  Anglo-Saxons, 
though  very  extensive,  had  some  limits. 
If  a  master  beat  out  the  eye  or  the  tooth 
of  his  slave,  the  slave  was  entitled  to  his 
freedom ;  if  he  killed  him,  he  paid  a  fine 
to  the  king,  unless  the  slave  hved  a  day 
after  the  wound  was  inflicted,  in  which 
case  the  offence  was  unpunished.  The 
Norman  conquest  did  not  materially  alter 
the  state  of  slavery  in  England.  The 
lands  were  transferred  to  Norman  mas- 
ters, and  the  slaves  passed  as  part  of  the 
property.  After  the  Conquest  there  were 
four  classes  of  slaves.  1,  Villeins  in 
gross,  who  were  the  personal  property  of 
Sieir  lords,  and  performed  the  lowest 
household  duties.  They  were  verv  nu- 
merous, and  were  frequently  sold  and 
even  exported  to  foreign  countries.  ( Wal- 
singham.  Hist.  Aug.,  p.  258.)  2,  Vil- 
leins regardant,  or  praedial  slaves,  who 
were  attached  to  the  soil  and  specially 
engaged  in  agriculture.  These  were  iu 
a  better  condition  than  villeins  in  gross, 
were  allowed  many  indulgences,  and 
even,  in  some  cases,  a  limited  kind  of 
property ;  yet  the  law  held  that  the  per- 
son and  property  of  the  villein  belonged 
entirely  to  his  lord,  the  rule  being  the 
same  as  that  in  the  Roman  law,  that 
whatever  was  acquired  through  the  slave 
was  acquired  by  the  lord.  3,  A  class 
called  dottarii  is  mentioned  in  Domesday 


Book;  and  4,  in  the  same  book,  a  class 
<»lled  Bordarii.  But  the  first  two  classes 
iu  fact  comprised  all  the  villeins. 

The  legal  condition  of  villeins  in  the 
reign  of  Edward  IV.,  when  Littleton 
wrote  his  book  of  Tenures,  appears  firom 
that  work.  Sections  172-208. 

In  England  a  few  instances  of  praedial 
servitude  existed  so  late  as  the  reign  of 
Elizabeth,  and  perhaps  at  a  still  later 
period.  ^Barrington.  On  the  Statutes, 
274;  Hallam's  Middle  Ages,  voL  i.  p. 
223.)  In  some  parts  of  France  it  existed 
down  to  the  time  of  the  Revolution.  [Sla- 

VEBT.] 

(Bracton;  Littleton;  Coke's  First 
Inst, ;  Reeves,  Hist,  of  English  Lood  ; 
Blackstone's  Commentaries,) 

VILLEINAGE  was  a  base  tenure  of 
land.  This  tenure  was  fonnded  on  the 
servile  state  of  the  occupiers  of  the  soil 
[Villein],  who  were  allowed  to  hold 
portions  or  land  at  the  will  of  their  lord, 
on  condition  of  performing  base  and 
menial  services.  Where  the  service  was 
base  in  its  nature,  and  uncertain  as  to 
time  and  quantity,  the  tenure  was  called 
pure  villenage;  but  where  the  service, 
though  base,  was  certain  and  defined,  it 
was  termed  privileged  villenage,  and 
sometimes  villein-socaffe. 

Villenage  is  generaUy  supposed  to  be 
the  origin  of  copyhold  tenure.  [Copr- 
HOLD,  Enfranchisement.] 

VISCOUNT,  the  name  of  a  dignity  in 
the  English  peerage,  which  is  next  above 
that  of  Baron.  It  is  commonly  said  that 
Viscount  Beaumont,  created  in  1440  by 
Henry  VI.,  was  the  first  who  had  the 
title.  But  it  is  not  quite  certain  whether 
the  title  did  not  exist  earlier  as  a  dignity 
and  distinct  from  the  title  of  an  office. 
The  ancient  vicecomes  or  viscount  was 
the  deputy  of  the  earl  or  count ;  and  vice- 
comes  is  the  Latin  word  for  the  sheriff  of 
a  county.  [Count,  Earl,  Sheriff; 
Spelman,  Vtce-comes  nomen  di^itatis ; 
Cfamden,  Britannia  (Gough),  i.  cxciv. ; 
2,229;  4,  24.1 

VISITOR.  (College;  Schools,  En- 
dowed ;  Uses,  Cuarttable.] 

VISITATION.  [Archdeacon  ; 
Bishop.] 

VOTING.  Voting  means  the  giving 
of  a  man's  voice  or  opinion  in  some 
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matter  which  is  to  he  determined  hy  a 
majority  of  Toices  or  opinions  of  persons 
who  are  empowered  to  pive  them.  The 
commonest  case  of  voting  in  countries 
where  there  is  an  elective  hranch  of  the 
supreme  power  is  that  of  voting  fbr  mem- 
bers of  a  legislature,  as  in  Great  Britain 
and  Ireland. 

The  vote  may  be  given  either  orally, 
in  which  case  it  is  notorious  for  what 
person  or  persons  a  man  ^ves  his  vote ; 
or  it  may  be  by  ballot,  that  is,  by  the  voter 
writing  on  a  tablet  or  paper  the  name  or 
names  of  the  person  or  persons  for  whom 
he  votes,  and  putting  the  tablet  or  paper 
into  a  dosed  box.  When  the  voting  is 
oral,  it  is  open  voting;  when  it  is  by 
ballot,  it  is  secret  voting,  or  at  least  secret 
so  far  as  the  voter  chooses  to  keep  it  se- 
cret, if  the  business  is  properly  managed; 
for  secrecy  is  the  object  of  the  voting  by 
ballot 

There  has  been  much  discussion  on  the 
vote  by  ballot  The  question  is  re- 
solvable into  various  parts :  first,  is  it  a 
matter  of  public  utility  that  a  man's  vote 
for  a  member  of  the  House  of  Commons 
(to  take  this  as  an  instance,  and  the  main 
instance  here  in  Great  Britain)  should 
be  open  or  secret?  There  is  something 
to  say  on  both  sides,  though  those  who 
have  argued  in  fioLvour  of  the  one  or  the 
other  of  the  two  modes  of  voting  have 
*  perhaps  not  discussed  this  part  of  the 
question  fully.  There  is  a  short  answer 
to  those  who  say  that  the  non-voters, 
or  the  whole  body  of  voters,  or  that 
all  people  have  a  right  to  know  how 
a  man  votes  The  answer  is,  that  they 
are  abusing  the  term  Right  The  fran- 
chise is  not  given  under  any  such  condi- 
tions, and  there  is  no  Ri^ht  of  the  kind, 
if  we  use  the  word  Right  in  its  strict  and 
proper  sense.  What  is  meant  is  probably 
this,  that  it  is  for  the  general  interest 
that  a  man's  vote  for  a  member  of  the 
Commons'  House  should  be  open,  in  order 
that  opinion  may  operate  upon  him; 
for  if  this  is  not  Uie  reason,  it  is  difficult 
to  see  that  there  is  any  other  reason  for 
open  voting.  But  opinion  may  be  wise 
or  unwise,  favourable  to  a  good  candidate 
or  against  him.  Open  voting,  there- 
fore, if  it  is  to  be  affected  by  opinion, 
may  have  bad  results  as  weU  as  good 


results.  On  the  whole,  however,  it  most 
be  admitted  in  a  country  in  which  there 
is  a  representative  ^rstem,  that  the  opinion 
of  the  majority  of  the  voters  most  be 
considered  to  be  right,  and  we  most  ood- 
sistently  admit  that  under  a  system  of 
open  voting,  the  whole  inflaenee  of 
opinion,  if  it  has  any  influence,  bears  a 
balance  in  favour  of  the  majority.  As 
then  there  must  be  a  majority  u  any 
given  case  of  voting,  and  as  that  majonnr 
represents  the  right  opinion,  the  opinioa 
of  the  majority  before  the  voting  oo^t  to 
operate,  and  it  can  only  operate  effcctnallT 
when  the  voting  is  open. 

On  the  other  aide :  when  a  man  has  a 
vote,  it  is  implied  that  he  has  a  voice  ami 
a  will  of  his  own,  and  that  it  is  intended 
that  he  shall  exercise  it  But  he  can  only 
exercise  it  freely  when  all  restraint  is  re- 
moved. So  far  as  public  opinion  has  any 
value,  so  fiir  as  arguments  have  asf 
weight,  he  may  learn  what  opinion  is,  he 
may  listen  to  the  arguments,  and  he  maj 
vote  as  he  thinks  best.  If  his  vote  is  to 
be  more  the  expression  of  his  own  opinioB 
than  of  the  opinion  of  other  people,  whkh 
seems  to  be  implied  in  the  phrase  of '^  faar- 
ing  a  vote,"  he  ought  to  be  allowed  to 
give  his  vote  in  that  way  which  gives  him 
most  freedom  to  do  as  he  wishes,  whidk- 
ever  of  the  two  ways  that  may  be.  Again, 
opinion  and  power  and  influenoe  and 
threats  may  and  do  operate  largely  oo 
many  persons  who  have  votes,  and  ac- 
cordingly they  vote  in  a  different  way 
from  what  they  would  vote  if  they  were 
free  from  all  influence.  We  believe  this 
fact  is  not  denied  by  those  who  are  in 
favour  of  the  ballot  or  those  who  are 
against  it  But  then  it  may  be  arged 
that  if  voting  were  secret,  improper  mtatti 
of  working  on  the  voter  would  still  be 
resorted  to.  It  must  be  admitted  that 
they  might  and  would ;  but  the  question 
is,  would  they  be  so  efficient  in  w»*v^«g 
him  vote  contrary  to  his  wish  as  when 
the  voting  is  open? 

A,great  many  people  have  no  opiniow 
of  their  own :  they  follow  the  opinions  of 
others.  If  the  voting  is  secret,  they  can 
follow  that  opinion  which  they  are  in- 
clined to  follow,  at  least  if  the  secreey  of 
their  vote  is  effectually  guarded  If  the 
▼oting  is  open,  they  are  exposed  to  the 
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risk  of  being  led  for  some  other  reasons 
than  their  own  choice  to  vote  not  as  tb^y 
wish  to  vote ;  and  it  does  not  follow  that 
because  the  votbg  is  open,  they  will  be 
guided  by  the  opinion  of  the  majori^, 
which  is  here  assomed  to  be  the  right 
opinion.  The  opinion  of  the  minority 
may  be  exercisMl  as  efficiently  on  any 

g'ven  voter  as  that  of  the  majority.  In 
ct  one  individnal  or  a  few  mdividnals 
chiefly  operate  on  voters  either  by  them- 
selves or  b^  their  agents,  and  the  opera- 
tion of  the  mdividoals  who  belong  to  the 
minority  will  be  as  efficient  as  the  opera- 
tion of  the  individuals  who  belong  to  the 
majority,  in  proportion  to  their  numbers, 
other  things  being  equal. 

Suppose  it  to  be  determined,  though  it 
is  not  determined  here,  that  secret  voting 
is  on  the  whole  more  consistent  with  the 
notion  of  a  man  **  baring  a  vote"  and 
"  giving  a  vote,''  and  that  it  is  at  least  as 
beneficial  to  the  community  as  open 
voting,  there  remains  the  objecdon  that 
there  is  no  contrivance  by  which  the 
secrecy  of  a  man's  vote  can  be  secured. 
The  two  chief  objections  then  to  vote  by 
ballot  are — that  it  is  not  for  the  general 
interest,  and  that  secrecy  cannot  be  se- 
cured: to  which  may  be  added  a  third 
objection,  that  from  the  attempt  to  secure 
seerecy  more  mischief  will  ensue  than 
arises  from  open  voting. 

That  it  is  possible  to  devise  means  by 
which  the  bare  giving  of  the  vote  may  be 
secretiy  effected  can  hardly  be  denied. 
If  the  giver  of  the  vote  does  not  keep  his 
own  secret,  which  sometimes  he  would  not 
do,  that  is  his  own  a£fair.  If  secrecy  is  se- 
cured for  him  against  everybody  except 
himself,  that  is  all  that  can  be  attempted. 
But  it  is  urged  that  there  would  be  many 
attempts  for  many  reasons  and  in  various 
ways  on  the  part  of  persons  who  were 
interested  in  elections,  to  ascertain  a 
man's  vote,  and  that  these  attempts  would 
g^ve  rise  to  many  evils  and  inconveniences 
to  the  voter  himself,  and  subject  him  to 
much  annoyance.  Granted  that  this 
may  be  so  or  will  be  so,  it  does  not  fol- 
low that  a  greater  amount  of  true  ex- 
pression of  opinion,  which  is  the  thbg 
assumed  to  be  aimed  at  in  taking  men's 
votes,  will  not  be  guned  by  secret  than 
by  open  voting. 

VOL.  II. 


Bribery  is  one  means  by  which  voters 
are  induced  to  give  their  votes ;  and  the 
enactment  of  Uws  against  bribery  is 
founded  on  the  assumption  that  bribery 
should  be  prevented,  that  voters  should 
give  their  votes  without  pay  or  reward. 
Under  the  system  of  open  voting  there 
is  much  bribery  in  the  election  of  mem- 
bers for  the  Commons'  House.  It  cannot 
be  asserted  that  secret  voting  would  de- 
stroy briberv,  but  perhaps  it  would  render 
it  more  difficult  This  subject  is  consi- 
dered under  the  article  Bribebt. 

The  condition  of  the  Boman  voters 
was  very  peculiar.  They  were  very 
numerous,  and  many  of  them  very  poor. 
Bribery  existed  to  a  great  extent  when 
the  voting  was  secret,  and  there  were 
severe  penalties  against  the  candidate 
who  bribed,  and  probably  against  his 
agents  also.  The  Roman  voters  did  not 
undervalue  the  ballot,  if  we  may  take  Ci- 
cero's testimony  (Pro  Plancio,,  6) :  the 
ballot  (tabella),  he  says,  is  a  fkvourite 
with  the  people,  for  it  discloses  a  man's 
face,  but  closes  up  his  mind,  so  that  he 
can  do  what  he  chooses,  and  promise 
what  he  is  asked.  If  this  rei>resentation 
is  true,  a  Roman  might  promise  his  vote 
to  one  man  and  vote  for  another,  and  be 
well  pleased  that  he  had  the  power  of 
doing  so. 

The  kind  of  immorality  here  suggested 
is  not  a  matter  for  severe  censure.  He 
who  is  permitted  by  the  form  of  the  con- 
stitution and  by  law  to  ask  for  a  vote  and 
^ts  a  promise,  may  not  get  the  vote  which 
IS  promised.  The  immorality  of  him 
who  buys  a  vote,  or  tries  to  get  it  by  threats, 
or  unfair  means,  is  the  same  whether 
the  voter  keeps  his  promise  or  not  The 
immorality  of  the  voter  who  promises 
his  vote  to  one  man  which  his  judgment 
gives  to  another,  and  keeps  his  pro- 
mise, appears  to  be  at  least  as  great  as 
that  of  the  man  who  promises  his  vote  to 
the  man  whom  he  does  not  like,  and  gives 
it  to  the  man  to  whom  he  wishes  to  give  it. 

Secret  voting  is  much  used  in  England, 
in  clubs,  in  committees,  and  on  many  oc- 
casions. Its  use  is  recommended  by  its 
convenience.  It  enables  a  man  to  vote  as 
he  pleases  without  giving  offence,  and 
without  getting  into  pei-sonal  quarrels. 
The  practice  is  maintained  to  be  good  ou 
Sl 
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the  whole,  llioagh  occauonally  there  is 
evil  in  it  A  spitefdl,  iU-tempered  fel- 
low may,  by  a  secret  vote,  sometimes  in- 
flict iDJory  or  at  least  great  pain  on  an 
honest  and  respectable  man.  Yet  the 
advantages  of  the  secret  voting  in  all 
cases  where  it  is  used,  are  snppoMd  to  be 
greater  than  the  disadvantages. 

If  secret  voting  is  in  any  case  good,  or 
if  in  many  cases  it  is  good,  as  we  believe 
it  is  admitted  to  be  by  all  persons,  those 
who  object  to  its  being  extended  to  other 
modes  of  voting  than  those  in  which  it  is 
at  present  practised,  are  loaded  with  the 
burden  of  showing  in  each  case  to  which 
^t  is  proposed  to  extend  it,  that  there 
are  good  reasons  against  such  extension. 
Those  who  are  in  favour  of  the  ballot 
must  reply  to  such  reasons.  It  is  snlB- 
cient  for  them  to  open  the  case  of  any 
particular  extension  of  the  ballot,  by  de- 
claring that  in  such  case  the  introduction 
of  the  ballot  would  be  beneficial. 

This  matter  sleeps  at  present,  but  when 
more  urgent  reforms  are  accomplished,  it 
is  probable  that  the  discussion  of  it  may 
be  revived. 

VOYAGE.    [Bottomry;  Ships-I 

W. 

WAGER.    FGamino.] 

WAGER-POLICY  is  a  name  given 
to  a  policy  of  insurance  made  by  persons 
having  no  interest  in  the  event  about 
which  they  insure.    [Ganino,  p.  59.] 

WAGER  OF  BATTLE.  [Appeai..] 

WAGES  are  the  price  paid  for  labour. 
The  labour  of  man,  being  an  object  of 

Purchase  and  sale,  has,  like  other  commo- 
ities,  a  natural  or  cost  i)rice,  and  a  mar- 
ket price.  Its  natural  price  is  that  which 
suffices  to  maintain  the  labourer  and  his 
fkmily,  and  to  perpetuate  the  race  of 
labourers.  The  rate  of  wages  cannot  be 
permanently  below  this  natural  price,  for 
if  in  any  country  labourers  could  not  be 
thus  maintained,  they  must  cease  to  exist ; 
they  must  be  exterminated  by  famine,  or 
be  removed  to  some  other  country.  If 
the  price  paid  were  only  sufficient  to 
maintain  the  labourer  himself,  without 
any  family,  he  would  be  unable  to  marrv, 
or  his  children  would  die  of  want  By 
these  distressing  causes  the  supply  of  la- 


bour would  be  rednoed  nntil  the  competS- 
tion  of  employen  had  raiaed  the  price  of 
labour  to  its  natural  leveL  Bat,  although 
the  natural  price  would  thna  appear  to  be 
that  which  only   wards  off   starratko* 
there  is,  happily  for  mankind,  a  priiidple 
which  tends  to  raise  it  to  a  mam  higher 
standard.  Every  man  dedres  to  improve 
his  eonditioiit  to  enjoy  more  of  the  com- 
forts and  luxuries  of  life  than  have  fiUen 
to  his  lot,  and  to  ruse  himadf  in  the  esti* 
mation  of  others.  If  he  has  acoompltsked 
this,  he  acquires  habits  of  IxrlBg  which  it 
is  painful  for  him  to  fbrsou     He  endea- 
vours  to  bring  up  his  duMren  with  thf 
same  views  snd  habits  as  his  own,  asd 
feels  it  a  d^tadation  if  they  fall  below 
the  standard  which  he  has  himself  attain- 
ed.   The  necessary  consequenoe  of  this 
tendency  to  social  improvement  is  to  easse 
prudence  and  forethought  in  marrying, 
and  undertaking  the  sopport  and  settle- 
ment of  a  family.    If  a  labourer  had 
been  accustomed  to  abmidanoe  of  noc- 
rishing  food,  to  decent  clothing,  and  to  a 
comfortable  home,  he  would  be  restrained 
from  marriage  by  a  lear  of  losang  these 
comfbrts  himself  and  of  bringing  wiz:t 
upon  his  wife  and  family.  He  woold  tba< 
be  induced  to  defer  the  responsibilities  of 
marriage  until  he  should  be  better  sble 
to  bear  them.  This  is  a  sonnd  and  whole- 
some principle  as  regards  an  individul 
and  is  conducive  to  the  welfiue  of  him- 
self and  his  fhmily.    It  is  not  less  advan- 
tageous to  society  at  large,  and  to  the 
class  of  lalwurers  in  particular.     The 
suffering  and  demoralisation  of  poverty 
are  avoided,  and  the  population  beiu^ 
restrained  within  reasonable  limits,  tl^ 
supply  of  Ubour  does  not  exceed  the  de- 
maud.  A  labourer  cannot  have  too  mas; 
wants.    He  should  desire  good  food,  good 
clothing,  a  cleanly  and  comfortable  home, 
and  education  for  his  children.     If  the 
standard  of  wants  could  be  nnirerssDj 
raised,  the  natural  price  of  labour  would 
rise  in  proportion ;  for  if  each  labouitrr 
were  determined  not  to  render  himstlf 
unable  to  gratify  these  wants,  all  could 
command  the  wages  that  would  supply 
them.    The  degree  in  which  this  princi- 
ple operates  determines  the  natural  rate 
of  wages  and  the  condition  of  the  work- 
ing classes.    Where  it  has  no  influence. 
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«8  in  Ireland  and  many  parts  of  Ana, 
the  wages  are  only  sufficient  to  sapport 
life  upon  the  commonest  food,  ana  to 
proTide  the  most  squalid  clothing  and 
nabitations.  In  more  ciTilized  countries, 
the  wants  and  prudence  of  the  middle 
tslasses  extend  lower  in  the  scale  of  soci- 
ety, and  ihe  labourers  want  more  and 
«njoy  more  of  the  comforts  and  decencies 
of  life.  Happy,  indeed,  is  that  country 
in  which  the  natural  price  of  labour  is 
the  highest  I  In  inyestigating  the  princi- 
ples of  population  in  reference  to  wages 
and  to  the  condition  of  the  labouring 
classes,  Mr.  Malthus  did  no  more  than 
apply  the  common  and  recognised  maxims 
of  indiyidual  prudence  to  the  social  state 
of  the  poor.  He  laid  down  rules  for 
their  guidance,  which  every  richer  man 
would  require  to  be  observed  hj  his  chil- 
dren; and  yet  he  has  been  ignorantly 
and  vulgarly  defamed  by  many  of  that 
class  who  have  only  acquired  and  main- 
tained their  present  station  by  acting 
upon  the  very  principles  which  he  nei- 
ther suggested  nor  discovered,  but  the 
consequences  of  which  he  has  only  more 
scientifically  explained. 

The  general  market-rate  of  wages  de- 
pends upon  the  ratio  which  the  capital 
applied  to  the  employment  of  labour  bears 
to  the  number  of  labourers.  If  that  ratio 
be  great,  the  competition  of  capitalists 
must  raise  wages ;  if  small,  the  competi- 
tion of  labourers  amongst  each  other,  for 
emplo3rment,  must  reduce  them.  When- 
ever the  accumulation  of  capita]  is  pro- 
ceeding more  rapidly  than  the  increase  of 
population,  wages  will  be  on  the  increase, 
and  the  condition  of  the  working  classes 
will  be  continually  improving;  until 
some  check  has  been  given  to  the  increase 
of  capital,  or  until  the  growth  of  popu- 
lation (which  is  naturally  encouraged  by 
high  wages)  has  altered  the  relative  pro- 
portion of  capital  to  labourers,  and  re- 
duced the  market-rate  of  wages  to  the 
natural  rate.  While  the  general  rate  of 
wages  is  regulated  by  these  causes,  there 
are  various  circumstances  which,  by  in- 
creasing or  decreasing  competition  for 
employment,  tend  to  raise  or  depress  the 
wages  paid  to  persons  engaged  in  parti- 
cular occupations.  Some  of  the  princi- 
pal of  these  are— 


1.  The  agreeableness  or  disagreeable* 
ness  of  the  employments. 

2.  The  easiness  or  cheapness,  or  the 
difficulty  and  expense  of  learning  them, 

3.  Their  constancy  or  inconstancy. 

4.  The  small  or  great  trust  that  must 
be  reposed  in  those  who  carry  them  on. 

5.  The  probability  or  improbability  of 
succeeding  in  them. 

It  is  not  uncommon  to  hear  these  cir- 
cumstances stated  as  tiie  direct  and  imme- 
diate causes  of  high  or  low  wages  in  par- 
ticular employments ;  as  if  in  some  cases 
employers  ▼oluntarily  save  high  wages, 
or  the  labourer  could  command  them 
merely  on  account  of  the  nature  of  the 
employment  But  the  relation  of  supply 
to  demand  will  influence  wages  in  puti- 
cnlar  employments,  as  it  does  the  pnce  of 
labour  generally,  and  of  other  commodi- 
ties ;  and  the  circumstances  stated  above 
will  obviously  tend  to  increase  or  dimi- 
nish the  number  of  competitors  for  par- 
ticular employments.  More  will  natu- 
rally seek  an  agreeable  trade,  easily 
learned,  than  one  of  a  disagreeable  cha- 
racter and  difficult  to  learn.  All  descrip- 
tions of  skilled  labour  bear  a  higher  price 
than  unskilled  labour.  The  expense  of 
acquiring  the  knowledge  of  any  art  or 
trade  would  not  be  acquired  at  all,  unless 
the  person  who  had  incurred  it  were  better 
remunerated  than  others  who  have  no- 
thing to  offer  except  their  natural  strength 
and  mtelligence,  which  is  common  to  all 
men :  but  many  cannot  incur  the  expense 
of  learning  a  trade  if  they  would ;  others 
are  too  indolent,  too  careless,  or  too  awk- 
ward ;  and  thus  the  class  of  skilled  work- 
men are  not  open  to  the  same  unlimited 
competition  as  other  classes  of  labourers, 
and  are  in  a  condition  to  command  higher 
wages.  Wherever  uncommon  skill,  ta- 
lent, or  ^other  advantages  are  required, 
the  number  of  persons  actually  practising 
and  living  by  an  employment,  must  be 
comparatively  limited*  Most  persons  are 
deterred  from  attempting  to  learn  it  by 
the  fear  of  failure,  and  many  who  attempt 
it  do  not  succeed  in  gaining  their  liveli- 
hood by  it  The  few  who  are  really  suc- 
cessful can  then  command  an  extraordi- 
naiy  reward  for  the  exercise  of  their  pe- 
culiar talents  or  acquirements  The  world 
will  enjoy  the  advantage  of  them  at  any 
3L2 
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price,  not  being  sttisfied  with  any  less 
degree  of  excelleii:e.  Even  if  an  onu- 
sual  influx  of  skilled  labourers  into  any 
employment  shoold  lower  the  rate  of 
wages,  this  lower  rate  is  not  likely  to 
continue  yery  l<»ff,  as  the  superflaons 
number  would  seeK  other  employmentB 
which  offered  a  higher  rewaird.  This 
result  is  fiusilitated  by  the  fact  that  the 
ordinarily  high  price  of  skilled  labour 
causes  a  much  more  expensive  mode  of 
living,  and  thus  raises  the  natural  rate  of 
wages  of  skilled  labourers ;  or,  in  other 
words,  induces  them  to  regard  as  neces- 
saries a  variety  of  comforts  which  are 
beyond  the  reach  of  common  workmen. 
Wages  are  usually  calculated  in  money, 
and  are  called  high  or  low  according  to 
the  money  price  actually  paid;  but  the 
condition  of  the  labourer  is  obviously 
afiected  by  the  price  of  commodities  as 
well  as  by  the  amount  of  his  wages.  If 
the  necessaries  of  life  be  cheap,  low 
money  wages  will  maintain  him  in  com- 
fort ;  if  they  become  dearer,  higher  wages 
will  not  improve  his  condition,  but  will 
leave  him  as  he  was.  Hence  it  becomes 
a  most  important  object  to  inquire  whether 
the  price  of  provisions  aifects  the  rate  of 
wages.  The  disputes  which  have  >  arisen 
upon  this  question  would  seem  to  be 
chiefly  caused  by  attempts  to  apply  a 
universal  law  to  countries  and  employ- 
ments under  totally  difierent  circum- 
stances. Some  contend  that  as  wages  are 
reflated  by  supply  and  demand,  the 
price  of  provisions  cannot  afiect  them; 
while  others  maintain  that  the  average 
prices  of  labour  and  of  food  must  always, 
fbr  long  periods  of  years,  conform  one 
with  the  other.  It  is  evident,  at  the  out- 
set, that  the  former  are  speaking  of  the 
market  rate  of  wages,  and  the  latter  of 
the  natural  rate ;  and  if  this  distinction 
be  borne  in  mind,  the  two  propositions 
may  easily  be  reconciled.  If  the  market 
rate  of  wages  be  high,  it  is  because  the 
demand  for  laboar  is  greater  than  the  im- 
mediate supply.  A  fa\\  in  the  price  of 
provisions  oonld  not  then  lower  the  rate 
of  wages,  because  the  supply  of  labour 
would  still  be  the  same ;  bat  if  the  fall 
were  permanent,  the  condition  of  the 
labourer  would  become  so  easy,  that 
population  would  increase^  and  the  supply 


of  labour  would  be  more  abundant.  The 
market  rate  would  thus  be  brought  down 
to  the  natural  rate,  unless  c^itad  shoald 
be  increasing  in  the  same  proportioo  as 
tiie  supply  of  labour ;  and  any  iocrease  in 
the  price  of  food  must  then  check  ikt 
growth  'of  population,  limit  the  supply 
of  labour,  and  ultimately  raise  wages. 
There  is  the  same  tendency  in  the  market 
price  of  laboDT  to  conform  to  the  natural 
price,  as  there  is  in  the  market  valoe  of 
commodities  to  oonlbrm  to  tfaor  real 
value.  Both  labour  and  commodities  an 
equally  capable  of  increase  and  ^mina- 
tion,  and  the  varying  causes  which  en- 
courage or  check  production  adjust  the 
proportion  between  the  natural  or  cost 
price  and  the  market  price.  But  in  some 
countries  the  market  rate  of  wages  may 
be  very  much  above  the  natural  rate,  ^ 
in  others  nearly  the  same.  In  one  cqbik 
try  capital  may  be  increasing  more  ra- 
pidly than  population,  and  in  another  oec 
BO  fist  It  is  clear  that  a  rise  or  fall  ia 
the  price  of  ibod  cannot  influence  the 
rate  of  wages  alike  in  all  these  countries. 
Where  the  wages  are  high,  and  ca|Ntal  is 
rapidly  accumulated,  any  redaction  ia 
the  pnoe  of  food  and  other  commoditin 
is  a  dear  gain  to  the  labourer,  and  caa 
have  only  a  very  remote,  if  any,  effect  is 
lowering  wages;  but  where  wages  an 
already  reduced  to  the  natural  rate,  vd 
capital  is  not  increasing  faster  than  popu- 
lation, wages  will  undoubtedly  rise  acd 
&11  with  any  permanent  increase  or  dimi- 
nution in  the  cost  of  subsistence. 

The  question  is  further  affected  by  tb? 
differences  which  exist  in  the  naiunl 
rate  of  wages  in  various  oonntrie&. 
Where  the  natural  rate  is  so  low  as  only 
to  afford  the  bare  means  of  existence,  tiie 
least  rise  in  the  price  of  food  must  be 
fatal  to  numbers  of  the  labouring  popula- 
tion, and,  by  thus  limiting  the  supply  of 
labour,  must  raise  its  price;  but  where 
the  naturtfl  rate  is  high,  the  laboorers 
sufler  indeed  fh>m  a  rise  in  the  price  of 
food,  but  their  existence  is  not  endan- 
gered, the  supply  of  labour  is  not  dimi- 
nished, and  their  wages  consequentiy  do 
not  rise.  From  these  circumstances  it 
is  evident  that  the  precise  condition  of  a 
country  in  respect  to  capital,  population, 
and  wages  must  be  ascertained  be&at  it 
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ean  be  detennined  whether  the  price  of 
food  will  affect  the  money  rate  of  wages. 
It  may  however  be  generally  affirmed, 
that  in  proportion  as  the  market  rate 
approaches  to  the  natural  rate,  and  the 
latter  to  the  mere  cost  of  the  commonest 
subsistence,  will  the  price  of  the  neces- 
saries of  life  affect  the  rate  of  wages. 

When  the  causes  which  regulate  the 
price  of  labour  are  understood,  the  folly 
and  ii^ostice  of  any  legislation  to  fix  the 
rate  of  wages  are  obvious.    The  seller  of 
an  article  will  always  endeavour  to  ob- 
tain a  hi^h  price  for  it,  which  tiie  pur- 
chaser will  only  give  if  he  be  unable  to 
obtun  It  for  less.    Labour  is  the  most 
important  object  that  man  has  to  buy  or 
to  sell.    Each  will  make  the  best  bargain 
he  can,  and  in  this  no  law  ought  to  re- 
strain him.     Laws  may  purpose  to  affect 
wages  either  directiv  or  indirectiv.    Di- 
rect interference  with  the  rate  of  waoes 
has  been    frequentiy    resorted   to.    By 
several  acts  of  parliament  a  legal  rate  of 
wages  in  particular  employments  was  or- 
dered to  be  settied,  from  which  any  devia- 
tions either  on  the  part  of  the  employer 
or  labourer  were  punishable.    (See  25 
Edw.  III.  Stat  1;  34  Edw.  IH.  c.  11; 
13  Rich.  II.  c  8;  11  Hen.  VIL  c.  22; 
S  Eliz.  c  4 ;  1  James  I.  c  6.)    Unless 
all  the  causes  of  high  or  low  wages  al- 
ready explained  be  visionary,  it  is  plain 
that  no  law  can  overrule  them  and  esta- 
blish a  legal  rate  different  from  that 
which  natural  causes  would  have  pro- 
duced.   It  may  embarrass  the  operations 
of  trade,  and  mischievously  disturb  the 
freedom  of  the  labour  market;  but  it 
cannot  attain  its  immediate  end — a  com- 
pulsory rate  of  wages.    The  experience 
of  this  fict  has  long  since  put  an  end  to 
any  such  legislation  in  this  country ;  but 
the  indirect  effect  of  laws  upon  wagies  is 
still  felt.    The  most  pernicious  interfe- 
rence with  wages  e\er  effected  by  the  in- 
direct operation  of  a  law,  resulted  from 
the  mode  of  administering  the  laws  for 
the  relief  of  the  poor.     Before  these  laws 
were  altered  in  1834,  it  was  the  practice 
in  most  parishes,  especially  in  the  south 
of  England,  to  give  relief  fh>m  the  poor- 
rate  to  labouren  in  proportion  to  the 
number  of  their  children.    The  effect  of 
such  a  system  of  relief  was  to  remove  the 


ordinary  inducements  to  prudence  ui  re- 
prd  to  marriage,  and  even  to  encourage 
improvidence.  The  ikrmers,  taking  aid- 
vantage  of  the  addition  made  to  wages 
from  the  poor-rate,  offered  lower  wages 
than  would  have  sustuned  a  femily ;  and 
the  labourer  accepted  them,  because  he 
was  indifferent  whether  he  received  his 
pay  from  his  employer  or  from  the  parish. 
The  rate  of  wages  thus  became  fixed,  in 
agricultural  districts,  so  low  as  barelv  to 
support  an  umnarried  labourer;  and  as 
the  parish  would  maintain  a  femily, 
every  man  saw  that  by  remaining  angle 
he  would  have  no  chance  of  improving 
his  condition,  and  that  by  marriage  he 
would  be  equally  well  and  often  better 
provided  for.  This  system  of  relief  in-i 
jurioosly  affected  both  tiie  market  rate 
and  the  natural  rate  of  wages.  The 
market  rate  was  completely  disturbed; 
for  a  man  was  paid  not  according  to  the 
value  and  demand  for  his  services,  but  id 
proportion  to  the  number  of  his  fiunily. 
The  natural  rate  was  continually  under* 
going  depression,  because  marriages  being 
encoura^  without  reference  to  the  suffi- 
ciency of  wages  to  support  a  fiunily, 
population  was  extraordinarily  promoted. 
At  the  same  time,  the  property  destined 
to  support  it  was  suffering  diminution,  by 
being  taxed  heavily  for  the  payment 
of  comparatively  unproductive  labour. 

The  only  sound  mode  of  raising  wages 
and  improving  the  condition  of  a  people 
is  to  promote  and  encourage  the  increase 
of  the   general   wealth   of  a   oounUy 

SV'ealth^  by  every  means  which  legis- 
tive  science  points  out  as  best  suited  to 
that  end ;  and  at  the  same  time  to  remove 
obstructions,  and  give  fiusilities  to  the 
moral  and  intelle^ual  improvement  of 
the  working  chisses.  By  these  means 
capital  will  be  increasing  with  the  natu- 
ral growth  of  population ;  while  the  la- 
bourers, with  better  habite,  will  be  less 
prone  to  reckless  improvidence,  and  eon- 
sequentiy  not  so  likely  to  outrun  the 
increase  of  capital. 

It  is  not  unusual  for  persons  in  par- 
ticular employments  to  desire  higher 
wa^es,  and  to  enter  into  combinati<His 
against  their  masten  in  order  to  obtain 
them.  Such  comlnnations  were  formerly 
prohibited  both  by  the  common  and  Bt»- 
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late  law  of  this  country;  bat  since  the 
5th  Geo.  IV.  c.  95,  if  unattended  with 
▼iolence  or  intimidation,  they  are  not  un- 
lawful. Unless  he  has  bound  himself  by 
a  contract,  every  man  has  a  right  to  give 
or  withhold  his  own  labour  as  ne  pleases ; 
but  he  has  no  right  to  prevent  others 
from  disposing  of  their  labour.  But  the 
only  mode  of  rendering  a  combination 
effectual  is  to  exclude  fi-esh  workmen, 
which  frequently  can  only  be  done  by 
molestation  and  threats,  which  are  sub- 
versive of  the  freedom  and  peace  of 
society.  Strikes,  temperately  conducted, 
cannot  in  principle  be  condemned :  being 
often  a  necessary  protection  to  the  work- 
ing classes.  When  masters  are  not  deal- 
ing fidrly  with  their  workmen,  the  ftar  of 
a  strike  may  often  control  them ;  especi- 
ally as,  when  acting  unjusUy,  they  would 
find  a  difficulty  in  obtaining  new  hands. 
But  where  the  cause  of  a  strike  or  com- 
bination is  not  an  occasional  dispute  con- 
cerning wages,  but  an  attempt  to  limit 
the  number  of  workmen  by  compulsory 
regulations  and  bye-laws,  and  to  dictate 
to  their  employers,  it  is  injurious  to  trade, 
and  ultimately  to  the  parties  themselves. 
To  the  labouring  classes  at  large  such 
combinations  cannot  be  beneficial.  When- 
ever they  are  successful,  it  is  by  exclud- 
ing many  competitors,  who  are,  of  course, 
injured  by  the  exclusion.  The  labour 
market  must  become  clogged  by  a  masB 
of  exclusive  trades,  which  render  it  diffi- 
cult to  find  employment  The  injury 
suffered  by  trade  in  consequence  of  the 
artificial  limits  to  the  supply  of  labour 
and  the  unnaturally  high  wages,  must 
also  have  the  effect  of  dimmishing  capital, 
and  consequentiy  the  means  of  employing 
labour. 

(Adam  Smith's  Wealth  tf  Natuma; 
Ricardo's  Political  Economy  and  Taxa- 
tion; M'CuUoch's  Principmcf  Political 
Economy;  Malthus,  .fiuav  on  Population,) 

WAIf.  If  the  goods  of  an^  person 
were  stolen,  and  the  thief  thinluuff  that 

Sursuit  was  made  after  him,  fied^  and 
uring  his  flight  waived  or  abandoned 
the  coods,  they  became  wai^  and  were 
forfeited  to  the  king.  The  king  could 
grant  the  right  of  waif  to  others;  and 
manv  lords  of  manors  were  entiUed  to 
waif  by  prescription  or  presamptiou  of 


an  antient  grant  to  that  effect  No  goodm 
could  become  waif  which  were  not  la  pos- 
session of  the  thief  at  the  time  of  his 
fii^t  Therefore  if  he  cooeealed  the 
goods,  or  pUoed  them  in  a  bouse,  or  left 
a  horse  at  an  inn  in  pledge  for  his  meat, 
and  afterwards  fled,  the  goods  did  not 
become  waif. 

It  was  necessary,  in  order  to  complete 
the  titie  of  the  king  or  lord  of  the  manor 
to  wai^  tlmt  it  should  be  taken  posscgiion 
of  by  some  one  on  his  behalf;  otherwise 
the  ori^nal  owner  was  not  bnrred  frcn 
recovermg  his  goods  at  any  time,  and  if 
he  seized  them  first,  they  renuumed  his 
property.  Various  other  rales  as  to 
waif  are  merely  legal  enrioaties. 

Lord  Coke  distinguishes  between  waif 
which  was  stolen  property,  and  the  goods 
which  were  the  property  of  a  person  who 
fled  fbr  a  felony,  which  goods  were  always 
forfeited  on  proof  and  finding  by  a  jsry 
of  the  fiict  of  flight,  even  thonc^  the 
party  were  acquitted  of  the  lekmy.  B; 
7  &  8  Geo.  IV.  C.29,  s.  57,  the  eomt  be- 
fore whom  a  prisoner  is  convicted  has 
power  in  all  cases,  without  restrietion  ss 
to  time,  to  make  restitution  of  stolen  pro- 
I>erty  to  the  owner,  except  as  to  ne^ 
tiable  instruments  in  the  hands  of  partMS 
who,  without  notice,  have  given  valne  for 
them:  and  by  7  & 8  Geo. IV.  c. 28, s.  5, 
the  jury  are  no  longer  to  be  charged  to 
inquire  whether  a  prisoner  fled  for  trea- 
son or  felonv,  and  there  is  now  no  fodei- 
ture  ibr  such  flieht 

(5  Co.,  109 :  Com.  Dig,  tit « Wailfe.') 

WALES,  PRINCE  OF,  is  the  titie 
usually  borne  by  the  eldest  son  or  heir 
apparent  of  tiie  Kine  or  Queen  Regnant 
of  Great  Britain  and  Ireland.  Before  the 
reign  of  Edward  I.  the  eldest  son  of  the 
Prince  was  called  the  Lord  Prince.  The 
titie  of  Princes  of  Wales  originally  dis- 
tinguished the  native  princes  of  that  coun- 
try. Henry  IIU  in  the  39th  year  of  his 
reign,  gave  to  his  son  Edward  (afterwards 
Edwara  L)  the  principality  of  Wales  and 
earldom  of  Chester,  but  rather  as  an  oflue 
of  trust  and  government  than  as  a  special 
titie  fbr  the  heir  apparent  to  his  crown. 
When  Edward  afterwards  became  king, 
he  oonouered,  in  1277,  Llewellyn  and 
David,  tne  last  native  Princes  of  Wales, 
and  united  the  kingdom  of  Wales  vith 
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tlie  crown  of  England.  There  is  a  tra- 
d^ition  that  Kdwanl,  to  satisfy  the  national 
feelings  of  the  Welsh  people,  promised  to 
^ve  them  a  prince  without  blemish  on 
bis  honour,  a  Welshman  by  birth,  and 
one  who  could  not  speak  a  word  of  Eng- 
lish. In  order  to  fulfil  his  promise  lite- 
rally, he  had  sent  the  queen  Eleanor,  to 
be  confined  at  Caernarvon  Castle,  and  he 
invested  with  the  principality  her  son, 
£dward  of  Caernarvon,  then  an  infant, 
and  caused  the  barons  and  great  men  to 
do  him  homage.  Edward  was  not  at  that 
ti  me  the  king%  eldest  son,  but  on  the  death 
of  his  brother  Alphonso,  he  became  heir 
apparent,  and  from  that  time  the  title  of 
Pnnce  of  Wales  has  ever  been  borqe  by 
the  eldest  son  of  the  king.  The  title  is 
not  inherited,  but  is  conferred  by  special 
creation  and  investiture;  and  was  not 
always  given  immediately  on  Rebirth 
of  the  heir  apparent  Edward  11.  did 
not  create  his  son  Prince  of  Wales  till  he 
was  ten  years  old,  and  Edward  the  Black 
Prince  was  not  created  until  he  was  about 
thirteen. 

The  eldest  son  of  the  king  or  queen  reg- 
nant is  by  inheritance  Duke  of  Corn- 
wall. Edward  the  Black  Prince  was  first 
created  Duke  of  Cornwall  on  the  death  of 
John  of  Eltham,  his  uncle,  who  was  the 
last  Earl  of  Cornwall ;  and  by  the  grant 
under  which  the  title  was  then  conferred, 
in  the  11th  Edward  III.,  the  dukedom  is 
inherited  by  the  eldest  living  son  and 
heir  apparent  If  the  duke  succeed  to  the 
crown,  the  duchy  vests  in  his  eldest  son 
and  heir  i4>parent :  but  if  there  be  no 
eldest  son  the  dukedom  remains  with  the 
king,  the  heir  presumptive  being  in  no 
case  entitled  to  it  The  Black  Prince 
was  also  created  by  his  &ther  Earl  of 
Chester  and  Flint.  By  the  statute  21 
Richard  II.  c  9,  the  earldom  of  Chester 
was  erected  into  a  principality,  and  it  was 
enacted  that  it  should  be  given  only  to  the 
king's  eldest  son.  Although  that  statute, 
with  all  the  others  in  that  parliament, 
was  repealed  by  the  Ist  Henry  IV,  c.  3, 
the  earldom  has  ever  since  been  given 
together  with  the  principalitv  of  Wales. 

The  titles  now  borne  Sy  tne  Prince  of 
Wales  are  "  Prince  of  Wales  and  Earl  of 
Chester,  Duke  of  Saxony,  Duke  of  Com- 
Vfdl  and  Bothsay,  Earl  of  Canick,  Baron 


of  Renfrew,  Lord  of  the  Isles,  Great 
Steward  of  Scotland."  As  to  the  Duchy 
of  Cornwall,  see  Civil  Liatf  p.  515. 

(Selden's  Titles  of  Honour,jDari  ii.  c. 
5;  Connack's  Account  of  the  Princes  qf 
Wales,  8vo.  1751.) 

WAPENTAKE.    [Shirk.] 

WAR.  [Blockade:  International 
Law.] 

WARD.    [GuARDLiN ;  Tenure.] 

WARDS.  [Municipal  Corpora- 
tions, d.  386.1 

WARDS,  COURT  OF.  The  Court 
of  Wards  and  Liveries  was  established 
by  the  statute  32  Henry  VIIL  c.  46,  to 
superintend  the  inquests  which  were  held 
after  the  death  of  any  of  the  king's  tenants 
by  knight's  service,  for  the  purpose  of 
ascertaininff  what  lands  the  tenant  died 
seised  of,  wno  was  his  heir,  whether  the 
heir  was  an  infant ;  and  thus  what  rights 
accrued  to  the  kins  in  the  shape  of  relief, 
primer  seisin,  wardship,  or  marriage. 

By  the  statute  passed  in  the  first  Par- 
liament of  Charles  IL  (12  Charles  II. 
c.  24),  the  Court  of  Wards  was  abolished. 
The  preamble  of  the  statute  sutes  that  it 
had  been  intermitted  since  Feb.  24,  1645. 
[Guardian  ;  Knight's  Service.] 

WARDSHIP.     [Knight's  Service.] 

WAREHOUSING  SYSTEM  isaCus- 
toms  regulation,  bv  which  imported  arti- 
cles may  be  lodged  in  public  warehouses 
at  a  moderate  rent,  without  being  charge- 
able with  duty  until  they  are  taken  out 
for  home  consumption,  and  are  exempt 
from  duty  if  re-exported.  This  regula- 
tion crives  valuable  fiicilities  to  trade,  is 
beneficial  to  the  consumer,  and  ultimately 
to  the  public  revenue.  Where  no  such 
system  exists,  the  merchant  must  either 
pay  the  dutv  on  every  article  as  soon  as 
it  is  landed,  or  must  enter  into  a  bond 
with  sureties  for  payment  at  a  future 
time.  If  he  pays  at  once,  he  is  obli^ 
to  advance  a  larse  capital,  on  which  in* 
terest  must  be  charged  to  the  consumer 
until  the  goods  be  sold;  or  he  must 
effect  an  immediate  sale,  perhaps  at  an 
inadequate  profit,  or  even  at  a  loss,  in 
order  to  raise  the  funds  necessary  to  pay 
the  duty.  If  he  wishes  to  defer  the  pay- 
ment until  the  market  shall  offer  an  ad- 
vantageous sale,  he  may  find  it  difficult 
to  induce  persons  to  >'eoome  his  soretiesi 


WAREHOUSING  SYSTEM.    [  888  ]    WAREHOUSING  SYSTEM. 


and,  when  he  has  succeeded,  he  may  in- 
volve them  in  rain.  The  resolt  of  these 
difficulties  is  that  none  but  wealthy  capi- 
talists can  import  articles  on  which  heainr 
duties  are  charged,  and  the  trade  in  8a<m 
articles  is  limited,  to  the  injory  of  the 
consumer.  The  immediate  pavment  of 
dustoms  duties  also  obstructs  the  carry- 
ing trade  of  a  country,  by  making  the  re- 
exportation of  articles  more  troublesome 
as  well  as  more  expensiye. 

The  first  British  statesman  who  pro- 
posed a  remedy  for  these  evils  was  Sir 
Robert  Walpole,  in  his  celebrated  Ezdse 
scheme,  in  1733.  His  object  was  to 
unite  the  Excise  laws  with  those  of  the 
customs  as  regarded  wines  and  tobacco, 
and  to  charge  a  small  duty  immediately 
on  importation,  and  the  remainder  on 
being  removed  from  the  Excise  ware- 
houses for  home  consumption.  Speaking 
of  tobacco,  he  thus  explained  his  pro- 
posal : — **  If  the  merchant's  market  be  for 
exportation,  he  may  apply  to  his  ware- 
house-keeper, and  take  out  as  much  for  that 
purpose  as  he  has  occasion  for,  which, 
when  weighed  at  the  custom-house,  shall 
be  discharged  of  the  three  farthings  per 
pound  with  which  it  was  charged  upon 
importation;  so  that  the  merchant  may 
then  export  it  without  any  further  trou- 
ble. But  if  his  market  be  for  home  con- 
sumption, that  he  shall  then  pay  the 
three  farthings  charged  upon  it  at  the 
custom-house  upon  importation ;  and  that 
then,  upon  calhng  his  warehouse-keeper, 
he  may  deliver  it  to  the  buyer,  on  paying 
an  inland  duty  of  id.  per  pound  to  the 
proper  officer  appointed  to  receive  the 
same."  Walpole  clearly  foresaw  the  ad- 
vantages of  his  scheme  to  the  carrying 
trade.  **  I  am  certain,"  he  said,  "  that  it 
will  be  of  great  benefit  to  the  revenue, 
and  will  tend  to  make  London  a  free 
port,  and,  by  consequence,  the  market  of 
the  world."  This  wise  plan,  unfortunately 
for  English  commerce,  was  not  permitted 
to  be  carried  into  effect 

The  advantages  of  the  warehousing  sys- 
tem were  most  forcibly  pointed  out  by 
Dean  Tucker  in  1748,  m  his  'Essay  on 
the  Advantages  and  DisadvantajB;es  which 
respectively  attend  Great  Britain  and 
France  with  respect  to  Trade,'  and  after- 
wards by  Adam  Smith,  in  his  *  Wealth  of 


Nations ;'  but  it  was  not  established  before 
1803  (43  Geo.  III.  e.  132).  Tbe  tt  by 
which  warehousing  is  now  regulated  is  the 
8th  &  9th  Vict  c  91.  The  lords  eemmis- 
sioners  of  the  treasury  are  empowered  to 
determine  the  ports  at  which  goods  may 
be  warehoused,  and  the  warehouses  in 
which  particular  descriptioiis  of  mer- 
chaudixe  may  be  deposited.  The  varioas 
regulations  and  restriedoDs  under  which 
warehouring  is  conducted,  aod  the  ports 
to  which  the  privilege  is  extended,  air 
ftilly  expluned  in  Ellis's  *  Costoms. 
Laws,  and  Begulations,'  toI.  ii^  pp.  244>- 
377,  edition  1841 ;  and  '  Yearly  Jonraal 
of  Trade,'  for  1846,  by  Charlea  Pope. 

The  main  objection  to  Sir  Robert  WaJ- 
pole's  scheme  was  that  the  warehonsmg 
was  compulsory ;  but,  under  the  existing 
law,  it  is  at  the  option  of  the  importer. 
Amongst  other  privilges  enjoyed  by  tike 
merchant,  he  may  remove  any  merchaa- 
dize  firom  one  port  to  another,  either  by 
sea  or  inland  carriage,  to  be  wardiODsed 
again.    The  revenue  is  said  to  have  ea»> 
tained  little  or  no  loss  in  these  remxmkt 
and  it  naturally  becomes  a  qaestion.  Why 
should  warehousing  be  confined  to  ses- 
ports?  It  is  obvious  that  the  power  of 
warehousing  on  the  spot  must  be  a  great 
convenience  to  the  merchants  and  trMleis 
of  inland  towns,  and  no  reason  can  be 
sssigned  for  not  conceding  it,  except  inse- 
curity to  the  revenue.    Bat  if  goods  soay 
be  removed  with  saiety  from  London  to 
Hull,  they  could  be  removed  with  eqasi 
safety  from  Liverpool  to  Man^ester,  or 
from  Hull  to  York.    Government  would 
incur  no  expense  in  erecting  wardiOBsei» 
as  thejr  would  be  provid^  hj  private 
capitalists,  ui  the  same  manner  as  the 
docks  and  warehouses  in  Londcm,  Liver- 
pool, and  other  ports.    A  committee  of 
the  House  of  C>ommons  reported,  in  1840, 
''that  the  i»ivilege  of  having  bonding 
warehouses  may  be  conceded  to  inland 
towns,  under  due  restrictions  and  r^ula- 
tions,  with  advantage  to  trade  and  salbty 
to  the  revenue;"  and  by  act  7  &  8  Vict 
e.  31,  the  privilege  was  conferred  upon 
Manchester;  but  no  other  inland  town 
has  obtained  a  similar  ooncessioo. 

The  advantages  of  warehousing  have 
been  understood  in  various  fbrejgn  coun- 
tries as  well  as  in  EngUnd.    So  long 
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since  as  1664,  M.  Targot  established  it 
in  France;  but  it  was  discontinoed  in 
1668,  except  for  merchandize  imported 
from  the  Bast  and  West  Indies  ana  Gui- 
nea, or  exported  thereto.  In  1805  the 
system  was  re-established  in  a  more  ex- 
tensive manner,  but  was  confined  to  cer- 
tain sea-ports,  until  1832,  when  it  was  ex- 
tended to  several  of  the  principal  cities 
in  the  interior.  Warehousing  both  at 
the  ports  and  at  certain  inland  towns  is 
permitted  in  Holland.  In  Belgium,  Den- 
mark, and  other  commercial  countries, 
the  system  has  also  been  adopted.  In  the 
United  States  of  America,  its  adoption  was 
recommended  not  only  on  account  of  its 
importance  to  trade,  but  for  a  novel  reason 
— Its  republican  tendency.  The  presi- 
dent, in  nis  message  of  December,  1842, 
said  that,  without  such  a  system  of  pay- 
ing the  duties,  '*the  rich  capitalist,  abroad 
as  well  as  at  home,  would  possess,  after  a 
short  time,  an  almost  exclusive  monopoly 
of  the  import  trade,  and  laws  designed 
for  the  benefit  of  all  would  thus  operate 
for  the  benefit  of  the  few— a  result  wholly 
uncongenial  with  the  spirit  of  our  insti- 
tutions, and  anti-repubUcan  in  all  its  ten- 
dencies." 

WARRANT.  A  warrant  is  a  delegar 
tion  by  A,  who  has  power  to  do  some  act, 
of  that  power  to  R  As  a  man  has  power 
to  manage  his  own  concerns,  he  may  give 
a  warrant  of  attorney  to  another  to  actor 
manage  on  his  behalf.  A  sheriff  who 
has  power  to  arrest,  &c.,  may  give  a 
warrant  to  his  bailiff  to  act  for  him.  A 
landlord  who  has  power  to  make  a  dis- 
tress upon  his  tenant  mav  give  a  warrant 
of  distress  to  another  ror  that  purpose. 
A  magistrate  who  has  authority  to  bring 
before  him  persons  who  are  within  his 
jurisdiction,  and  reasonably  suspected  of 
having  committed  certain  offences,  may 
make  a  warrant  to  others  to  do  that  act 
A  warrant  shonld  be  in  writing,  and 
ought  to  show  the  authoritt  of  the 
person  who  makes  it,  the  act  which  is  au- 
thorized to  be  done,  the  name  or  descrip- 
tion of  the  party  who  is  authorized  to 
execute  it,  and  of  the  partjr  against  whom 
it  is  made;  and  in  criminu  cases,  the 
grounds  upon  which  it  is  made.  The 
sense  in  ifnich  the  word  warrant  is  more  ; 


generally  known  rebites  to  criminal 
matters.  A  justice  of  the  peace  has 
power  within  his  own  jurisdiction  to  ap- 
prehend a  person  whom  he  has  seen  com- 
mit an  offence  in  which  he  has  jurisdic- 
tion. He  may  also  verbally  direct,  that 
is,  give  a  verbal  warrant  to  others  to 
arrest  such  person  in  his  own  presence. 
He  may  also  give  a  warrant  in  writing  to 
apprehend  in  nis  absence  such  person,  or 
any  perscm  against  whom  he  has  reason- 
able cause  of  suspicion  from  the  informa- 
tion of  others.  The  warrant  should 
always  be  under  the  hand  and  seal  of 
the  justice.  It  should  be  addressed  to 
the  constable  or  constables,  or  to  some 
private  person  by  name ;  and  tl^  constable 
or  the  private  person  acting  within  the 
justice's  jurisdiction  will  not  be  liable  for 
any  of  the  consequences  of  obeying  a 
proper  warrant  The  warrant  should 
name  the  person  against  whom  it  is 
directed.  A  warrant  to  apprehend  all 
persons  suspected,  or  all  persons  guilty, 
&C.,  is  illegal ;  for  the  pointing  out  the 
individual  person  to  be  apprehended  is 
the  function  of  the  justice,  not  of  the 
officer.  The  law  as  to  this  was  laid  down 
by  Lord  Mansfield  in  the  case  of  Money 
u.  Leach,  3  Bur.  1 742,  where  the  warrant, 
being  of  the  form  called  a  general  war- 
rant, and  which  had  been  in  use  since 
the  Revolution  down  to  that  time,  direct- 
ing the  officers  to  apprehend  the '  authors, 
pnnters,  and  publishers'  of  the  famous 
No.  45  of  the  *  North  Briton,'  was  held 
to  be  illegal  and  void.  The  warrant 
should  also  set  forth  the  time  and  place 
of  making  it,  and  the  cause  for  which  it 
is  made.  A  warrant  may  be  to  brin^  the 
party  before  the  justice  who  grants  it,  or 
before  any  justice  of  the  same  county. 
A  warrant  of  a  justice  of  one  county  can- 
not be  executed  in  another  until  it  has  been 
backed,  that  is,  signed  by  some  justice  in 
that  other  county ;  and  the  same  provision 
has  been  also  enacted  with  respect  to 
warrants  granted  in  any  one  of  the  three 
kingdoms,  and  requiring  to  be  executed 
in  any  other.  But  a  warrant  granted  by 
one  of  the  judges  of  the  Court  of  Queen^ 
Bench  is  tested  England,  and  may  be 
executed  in  any  part  of  the  kingdom.  A 
warrant  is  in  force  until  it  has  been  ex- 
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ecuted,  if  the  justice  who  granted  it  be 
still  alive.  An  officer  to  whom  it  is  ad- 
dressed is  indictable  if  he  neglects  or 
refuses  to  act  upon  it.  He  is  justified  in 
apprehending  the  party  at  any  time,  and 
in  breaking  open  the  doors  of  a  house; 
bat  he  ought  first  to  make  known  to  those 
within  the  cause  of  his  coming,  his  autho- 
rity, and  to  request  thdr  assistance.  After 
the  parly  is  apprehended,  the  officer  ought 
forthwith  to  carry  him  wherever  he  is 
directed  by  the  warrant  Much  of  what 
has  been  said  as  to  a  warrant  of  appre- 
l^iinsion  is  equally  applicable  to  a  Warrant 
of  Commitment,  wnich  is  the  document 
by  which  a  justice  authorizes  a  commit- 
ment of  a  party  to  prison,  either  to  suffer 
a  summary  punisnment  or  to  await  his 
trial.  The  same  matters  are  essential  as 
to  showinff  the  authority,  the  parties,  the 
cause,  and  the  purpose  of  the  warrant 
A  Search  Warrant  is  a  document  which 
authorizes  a  search  to  be  made  for  stolen 
goods.    (Bum's  Justice.) 

A  Warrant  of  Attorney  is  a  writing  by 
which  a  man  authorizes  another  to  do  an 
act  for  him,  or  as  his  agent  or  deputy. 
rLETTEft  OB  Power  of  Attorney.] 
But  the  term  is  most  commonly  applied 
to  cases  where  a  party  executes  an  instru- 
ment of  that  name,  authorizing  another 
to  confess  judgment  against  him  in  an 
action  for  a  certain  amount  named  in  the 
warrant  of  attorney.    [Cognovit.] 

WARRANT  OF  ATORNEY  AND 
COGNOVIT.     [CoonovitJ 

WARREN.  A  Free  Warren  is  a 
fhmchise  which  gives  a  right  to  have  and 
keep  certun  wild  beasts  and  fowls,  called 
game,  within  the  precints  of  a  manor,  or 
any  other  place  of  known  extent  whereby 
the  owner  of  the  franchise  has  a  property 
in  the  game,  and  a  right  to  exclude  all 
other  persons  from  hunting  or  taking  it 
It  is  stated  by  Blackstone  (2  Comm.  417), 
that  originally  the  right  of  taking  and 
destroying  game  belonged  exclusively  to 
the  king ;  and  it  is  certain  that  this  fran- 
chise, like  that  of  a  chace  or  park,  must 
either  be  derived  from  a  royal  grant  or 
from  prescription,  which  supposes  a  grant 
The  law  is  thus  setded  in  the  Case  of 
Monopolies  (11  Bep.,  87,  b.),  where  it  is 
said  that  <*  none  can  make  a  park,  cbaoe, 


or  warren  without  the  king's  lioenoe,  for 
that  is  quodammodo  to  appropriate  tbose 
creatures  which  are  ./erve  ntUune  el  nml" 
liu8  in  bonis  to  hiniself,  and  to  restrain 
them  of  their  natural  liberty."  It  is  the 
opinion  of  Spelmann  (  Gloss,  in  voc  War-^ 
renna)  that  free  warren  was  introdneed 
into  England  by  the  Normans ;  and  there 
are  many  instances  of  sach  grant!  by  the 
English  kings  subsequent  to  the  Con- 
quest 

Free  warren  cannot  appertain  to  amanor 
except  by  prescription ;  and  even  when 
held  with  the  manor,  it  does  not  pass  by 
a  grant  of  the  manor  without  die  appor- 
tenanoes ;  nor  if  it  be  held  in  graas,  will 
it  pass  by  a  grant  of  the  manor  and  appor- 
tenanoes.  (3N.&M.671.)  The  general 
rights  with  respect  to  game  whidi  now 
belong  to  lords  of  manors  are  rested  in 
them  by  statute.    [Manob.] 

It  does  not  appear  that  the  crown  ever 
had  the  right  of  granting  free  wmiren  to 
one  person  over  the  lands  of  another, 
though  such  a  right  might  be  enjoyed  by 
prescription.  The  right  of  free  warren 
over  the  land  of  another  might  also  arise 
under  other  circumstanoes,  as  when  a 
man,  having  free  warren  over  eertaia 
lands,  aliened  them,  reserving  tiie  war* 
ren.    (8  Rep.,  108.) 

A  warren  may  lie  open,  and  there isno 
necessity  of  enclosing  it  as  there  is  of  a 
park.  (4  Inst.,  318.)  The  beasts  of 
warren  appear  to  be  only  bares  and  rab- 
bits; and  the  fowls  of  warren  are  par- 
tridges and  pheasants,  though  some 
add  quails,  woodcocks,  and  water-ftml. 
(Terms  de  la  Zey,  589.)  The  grantee 
of  free  warren  acquired  thereby  the  ri^ 
to  appoint  a  person  to  watch  Ofver  and 
preserve  the  same,  called  a  warrener, 
who  is  justifiea  in  killing  dogs,  polecats, 
or  other  vermin  which  he  fi^  disturb- 
ing or  destroying  the  game  (Cra  Jae.  45), 
and  by  21  Edward  I.  s,  3,  entitled  De 
Mal^actoribus,  ever^^  forester,  parkier,  or 
warrener  was  authorized  to  kill  persons 
trespassing  in  forests,  parks,  or  warrens, 
who  resisted  and  refused  to  render  them- 
selves. 

The  franchise  of  fiee  warren  still  exists 
in  some  plaoes,and  is  viewed  aa  aa  in- 
tolerable remnant  of  finidalisiii. 
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'ASTE,  says  Coke  (Co.  Litt   53), 

Uum^dicitur  a  vastando,  of  wastiugand 

)pulating;"  but  he  gives  no  further 

^Tiition.    The  notion  of  waste  seems  to 

▼hen  a  tenant  for  years,  by  the  oour- 

~~_ ',  by  dower,  or  fop  life,  so  deals  with 

"  'JU  or  sach  thines  as  are  attached  to  the 

' ,  as  to  destroy  uem  or  greatly  damage 

m.       Accordingly  the  old  action  of 

'~  ste  lay  against  such  tenants  b^  him 

o  bad  the  immediate  estate  of  mheri- 

'ice.     Waste  is  either  volunlmyt  which 

an  act  of  commission,  or  permisaifte^ 

-  lich  is  a  matter  of  omission  only. 

-  Voluntary  Waste  chiefly  consists  in 
iliug  timber  trees,  pulling  down  houses, 

-  permanently  altering  any  part  of  a 
>u8e,  in  opening  new  mines  or  quarries, 
n  changing  the  course  of  husbandry,  and 
^  \  the  destruction  of  heir-looms. 

Permissive  Waste  consists  chiefly  in 
.  -  ilowing  the  buildings  upon  an  estate  to 
~-.  o  to  decay.    It  is  a  geiaeral  rule  that 

-  ^  he  waste  which  arises  from  the  act  of 
^  i^od  18  excuseable,  as  if  a  house  fiills  in 
j:  xmsequenoe  of  a  tempest  But  if  the  de- 
^  jitruction  of  the  house  by  the  tempest  has 
..oeen  owing  to  its  being  out  of  repair,  the 

-  tenant  is  ffuilty  of  waste :  and  so  he  will 
v-be  if  he  do  not  repair  a  house  which  has 

been  uncovered  or  damaged  only  by  a 
...tempest    In  the  same  manner,  if  the 
.  banks  of  a  river,  while  in  a  state  of  proper 
'  repair,  are  destroyed  by  a  sudden  flood, 
.  I  the  tenant  is  not  answerable.    (1  Inat^ 
S^  53  a,  b.)    The  rule  applies  also  to  the 
case  of  a  house  burnt  down  by  accident 
',  (6  Ann.  c  31,  s.  6.)     But  in  these  and 
'-,  all  similar  cases  the  tenant  will  still  be 
..   bound  to  repair  or  rebuild,  if  he  has  en- 
tered into  a  general  covenant  to  repair. 
'.  [Tenant  and  Landlord.] 

Tenants  in  tail,  as  they  have  estates  of 

".    inheritance,  are  entitled  to  commit  every 

r    kind  of  waste ;  but  this  power  continues 

.,    and  can  be  exercised  only  during  the  life 

J    of  the  tenant  in  tail.    When  it  is  said 

that  a  tenant  in  tail  ma^  commit  every 

;,     kind  of  waste^  the  meaning  is  that  he  can  do 

Uiose  acts  to  the  land  which  tenants  who 

have  not  an  estate  of  inheritance  cannot  do. 

Tenants  in  tail  after  possibility  of  issue 

extinct  are  not  impeachable  for  waste, 

bat,  like  tenantB  for  lifo  when  their  es- 


tates are  given  without  impeachment  of 
waste,  they  may  be  restrained  from  wilfully 
destroying  the  estate.  (2  Cha,  Ca,  32.) 
A  mortgagee  in  fee  in  possession  has  a 
ri^ht  at  law  to  commit  any  kind  of  waste, 
being  then  considered  as  the  absolute 
owner  of  die  inheritance ;  but  he  will  be 
restrained  by  a  court  of  equity,  which 
will  direct  an  account  of  timber  cut  down, 
and  order  it  to  be  applied  in  reduction  of 
the  mortgage  debt  (2  Vern.  392.) 
Copyholders  cannot  miless  there  be  a 
special  custom  to  warrant  it  commit  any 
kind  of  waste,  and  every  species  of  waste 
not  warranted  by  the  custom  of  the  manor 
operates  as  a  forfeiture  of  the  copyhold. 
(13  Rep.,  68.) 

The  original  remedy  for  waste  was 
that  under  the  statute  of  Marlbridge,  52 
Henry  III.  c  24,  which  gave  to  the 
owner  of  the  inheritance  an  action  of 
waste  against  the  tenant  for  life,  in  which 
he  was  entitled  to  recover  full  damases 
for  the  waste  committed.  But  as  this 
remedy  was  often  found  inadequate,  it 
was  enacted  by  the  statute  of  Gloucester, 
6  Edw.  I.  c  5,  that  the  place  wasted 
should  be  recovered,  together  with  treble 
damages  for  the  injury  done  to  the  inhe- 
ritance. No  person  was  entitled  to  an 
action  of  waste  against  the  tenant  for  life 
under  these  statutes,  except  him  who  had 
the  estate  of  inheritance  immediately  ex« 
pectant  on  the  determination  of  the  estate 
for  life ;  so  that  if  there  were  an  existing 
estate  of  freehold  interposed  between  the 
estate  for  life  and  that  of  inheritance,  the 
right  of  action  was  suspended.  (1  Intt.^ 
53,  b.)  The  action  of  waste  had  long 
given  way  to  the  much  more  expeditious 
and  easy  remedy  by  an  action  of  trespass 
on  the  case  in  the  nature  of  waste,  whidi 
may  be  brought  by  the  person  in  rever- 
sion or  remamder  for  life  or  for  yean, 
as  well  as  in  fee,  and  ui  which  the  plain- 
tiff is  entitied  to  costs,  which  he  could  not 
have  in  an  action  of  waste  (2  Saund., 
252,  n.  7) ;  and  the  writ  of  waste  is  now 
finally  abolished  by  the  3  and  4  Wm.  IV. 
c.  27,  8.  36.  It  seems  that  there  was 
formerly  no  remedy  for  mere  permissive 
waste  after  the  death  of  the  tenant, 
though  if  the  estate  of  the  tenant  was  be- 
nefits by  the  injury  inflicted,  as  if  money 
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was  derived  to  it  from  the  sale  of  trees 
cut  down,  an  action  for  the  value  of  the 
property  might  have  been  sustained 
affaiust  the  executor.  (Owp.  376.) 
Now  however,  by  the  3  and  4  Wm.  IV. 
c.  52,  s.  2,  remedies  by  action  of  trespass 
or  trespass  on  the  case  are  given  against 
the  executors  of  auy  deceased  person  for 
any  wrong  committed  by  him  in  his  life- 
time against  the  real  or  personal  property 
of  anoSier  within  six  months  of  his  death, 
provided  the  action  be  brought  within 
six  months  after  the  personal  represent- 
atives have  taken  upon  themselves  the 
administration  of  the  estate. 

But  the  most  complete  remedy  in  cases 
of  waste  is  that  in  the  Court  of  Chancery, 
which,  upon  application  to  it  by  bill,  will 
not  only^  direct  an  account  to  be  taken 
and  satisfaction  to  be  made  for  the  da- 
mage done,  but  will  interpose  by  way  of 
injunction  to  restrain  the  commission  of 
future  waste.  A  Court  of  Equity  will 
f^nnt  its  assistance  against  the  commis- 
taon  of  waste  wherever  the  case  appears 
to  require  it,  even  though  the  plaintiff  is 
not  in  a  condition  to  maintun  an  action 
at  law.  (3  Atk.,  91,  211,  723).  The 
court  will  also  grant  an  injunction  against 
waste  pendente  lite ;  and  in  such  cases  it 
is  not  necessary  that  the  plaintiff  should 
wait  till  waste  is  actually  committed ;  it 
ia  sufficient  if  an  intention  to  commit 
waste  appears,  or  if  the  defendant  insists 
upon  his  right  to  do  so.    (2  Atk.  182.) 

It  has  long  been  usual  when  estates  for 
life  are  expressly  limited,  to  insert  a 
Clause  declaring  that  the  tenant  shall 
hold  the  lands  "  without  impeachment  of 
waste."  These  words  were  originally 
intended  merely  to  exempt  the  tenant 
firom  the  penalties  of  the  statute  of  Marl- 
bridge,  though  it  has  long  been  settled 
that  they  enable  him  to  cut  down  timber 
and  to  convert  it  to  his  own  use ;  but  he 
may  be  restrained  in  equity  from  com- 
mitting malicious  waste  so  as  to  destroy 
the  estate,  or  cutting  down  timber,  which 
derves  for  shelter  or  ornament  to  a  man- 
sion-house, or  timber  unfit  to  be  felled. 
(2  Vem.  738;  3  Atk.  21.5.)  This  is 
what  is  called  the  doctrine  of  Equitable 
Waste.  The  privileges  of  the  tenant  for 
life  under  the  words  '*  without  impeach- 


ment of  waste"  are  annexed  in  pivity 
to  his  estate,  and  determine  with  it. 
Thus  it  seems  that  if  a  lease  were  made 
to  one  for  the  life  of  another  withcnit  im- 
peachment of  waste,  with  remainder  to 
him  for  his  own  lifb,  he  would  beeooe 
punishable  for  waste,  the  first  estate  bong 
merged  in  the  second.  (1  i  Rep.  83,  h.} 
Elcclesiastical  peraona»  who  hold  lands 
in  right  of  a  church,  are  disabled  from 
committing  waste,  thong^  like  other 
tenants  for  lifo,  they  have  the  right  to 
take  from  the  land  materials  fivrneeessuy 
repairs.  They  may  not  only  fell  timber 
and  dig  stones  for  that  purpose,  but  have 
even  been  allowed  to  sell  timber  or  stone, 
when  the  money  was  to  be  applied  in  re- 
pairs ;  also,  though  they  cannot  open  mines, 
they  m^  work  Uiose  already  open.  (Amh. 
176.)  Ecclesiastical  persons  may  be  pro- 
ceeded against  for  waste  in  the  chnlas  well 
as  the  ecclesiastical  oonrts.  It  has  beea 
held  that  an  action  on  the  case  will  lie 
against  them  for  dilapidations,  and  msy 
be  brought  by  the  successor  to  a  beoe6ee 
either  against  his  predecessor  or  his  per- 
sonal representatives.  (3  Lct.  S68 ;  2 
T.  R,  630.)  It  seems  doohtfhl  whether 
the  courts  of  common  law  have  any  pow9 
to  issue  a  prohibition  against  the  com- 
mission of  waste  by  ecclesiastical  petsooa 
(I  Bos.  and  Pull.  105.)  But  there  is  so 
doubt  as  to  the  jurisdiction  of  the  Comt 
of  Chancery  to  grant  an  injunction  against 
any  ecclesiastiod  person  whatsoever  t9 
stay  waste  in  cutting  down  timber,  poll- 
ing down  houses,  or  opening  qoarries  or 
mmes  on  the  glebe.  The  proper  persoB 
to  make  the  application  is  die  patroB  d 
the  living,  or,  when  the  living  is  in  the 
crown,  or  the  application  is  nmde  against 
a  bishop  or  a  dean  and  chapter,  the  attor- 
ney-general on  behalf  of  uie  crown.  (3 
Mer.  421 .}  But  the  ^tnm  of  the  living 
in  such  cases  has  no  right  to  an  accouit, 
for  he  cannot  have  any  profit  hy  the 
living.  (Amb.  1 76.)  An  injunction  has 
been  granted  against  waste  by  the  widow 
of  a  rector  during  the  vacancy  of  the 
living.  (2  Bro.  cc  5,  62.)  By  the  56 
Geo.  III.  c.  52,  the  incumbents  of  bene- 
fices are  enabled  to  cut  down  timber  on 
the  glebe-lands  for  the  purposes  of  the 
statute  (55  Geo.  III.)  enabling  them  to 
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exchange  their  panonage-honses  or  glebe- 
lands. 

Tenants  in  tail  and  tenants  in  fee  have 
the  inheritance  in  the  land,  and  they  are 
the  real  owners.  Those  who  have  less 
estates  are  in  the  sitoation  of  the  Boman 
Usafhictnarius.    [Usufbuctus.] 

(See  Bacon's  'Abridgment,'  art  Waste.) 

WATER  AND  WATERCOURSES. 
The  right  of  conducting  water  through 
one  piece  of  land  for  the  use  of  another 
is  an  incorporeal  hereditament  of  the 
class  of  easements,  and  was  known  in 
the  Roman  law  by  the  name  of  the  «er- 
Vitus  aqua  ductus.  The  right  of  taking 
water  out  of  the  well  or  pond  belonging 
to  another  person  is  an  incorporeal  here- 
ditament of  the  class  of  profits  called  in 
the  Roman  law  the  servitus  aqua  haustus. 
These  rights,  in  our  law,  must  be  either 
derived  from  a  grant  or  established  by 
prescription.    [Prescription.] 

It  is  the  law  of  England  that  water 
flowing  in  a  stream  is  originally  puhlici 
juris,  uat  is  to  say«  a  thin^  the  property 
of  which  belongs  to  no  indiyidusl,  but. 
the  use  to  all.  The  legal  presumption  is 
that  the  proprietor  of  each  bank  of  a 
stream  is  the  proprietor  of  one-half  of 
the  land  coyered  bv  the  stream,  but  there 
is  no  property  in  the  water.  Every  pro- 
prietor hss  an  e^ual  right  to  use  the 
water  which  flows  in  the  stream,  and  con- 
sequently no  one  can  have  the  right  to 
use  the  water  to  the  prejudice  of  any 
other  without  his  consent.  No  proprietor 
can  either  diminish  the  ananti^  of  water 
which  would  otherwise  descend  upon  the 
proprietors  below,  nor  throw  back  the 
water  upon  the  proprietors  above,  so  as 
to  overflow  or  injure  their  lands.  For 
the  same  reason,  no  proprietor  has  a  ri^ht 
to  use  the  water  of  a  stream  so  as  to  m- 
jure  its  quality  to  the  detriment  of  other 
proprietors. 

The  only  modes  in  which  a  right  to 
the  use  of  running  water,  in  a  manner 
iocoDsistent  with  the  common  law  rights 
of  others  can  be  established,  are  either 
proof  of  an  actual  grant  or  licence  from 
the  persons  whose  rights  are  affected,  or 
proof  of  an  uninterrupted  enjoyment  of 
such  a  privilege  for  such  a  period  as  the 
law  considerB  sufficient  to  constitute  a 


right  by  prescription.  The  period  of 
twenty  years  had  been  generally  fixed 
u|>on  by  the  courts  of  law  and  equity  for 
this  purpose,  and  the  same  period  has 
been  adopted  in  the  Prescription  Act  (2 
&3  Wm.  IV.  c.  71,  s.  2).  [Prescrip- 
tion.] But  if  water  has  not  been  appro- 
priated, it  seems  that  the  person  who  first 
appropriates  and  renders  it  useful  ac- 
quires a  right,  and  for  a  violation  of  such 
right  an  action  may  be  maintuned  on  an 
enjoyment  of  less  than  twenty  yearib  It 
has  been  decided  that  after  the  erection 
of  works  and  the  appropriation  by  the 
owner  of  the  land  of  a  certain  quantitv 
of  the  water  flowing  over  it,  if  a  propri- 
etor of  other  land  afterwards  take  what 
remains  of  the  water  before  unappropri- 
ated, the  first-mentioned  owner,  however 
he  might  before  such  second  appropria- 
tion have  taken  to  himself  so  much  more, 
cannot  do  so  afterwards.  (6  East,  219.) 
The  privilege  of  a  watercourse  is  not 
confined  to  private  individuals.  It  may 
be  vested  in  a  corporation,  or  may  be 
claimed  by  the  inhabitants  of  a  township 
or  parish.  If  laud  with  a  run  of  water 
upon  it  be  sold,  the  water  prima  facie 
passes  with  the  land ;  but  it  is  kid  down 
by  Coke  that  if  a  person  grants  aquam 
suam,  the  soil  will  not  pass,  but  only  a 
right  of  fishing  in  that  water ;  for  the 
proper  words  in  that  case  to  pass  the  soil 
would  be,  so  many  acres  oi  land  aqua 
coopertas:  whereas  the  word  stagnum,  or 
pool,  will  pass  both  water  and  land.  (1 
in8t,f  4,  b.;  The  exclusive  right  to  a 
flow  of  water  once  acquired  can  only 
pass  by  grant  as  an  incorporeal  heredita- 
ment, and  a  licence,  by  parol  or  otherwise, 
to  use  or  take  the  water  at  any  place, 
may  be  revoked  even  without  an  express 
power  of  revocation  being  reserved,  un- 
less works  have  been  constructed  and 
expenses  incurred  upon  the  fidth  of  it. 
(6  B.  &  Ad.,  1.) 

When  the  owners  of  property  have,  by 
long  enjoyment,  acquired  special  rights 
to  the  use  of  water  in  its  natural  state,  as 
it  was  accustomed  to  flow,  and  not  merely 
a  use,  which  is  common  to  all  Uie  king's 
subjects,  an  action  may  be  maintained 
for  a  disturbance  of  the  enjoyment; 
but  where  the  injury,  if  any,  is  to  all 
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the  king's  sabjects,  the  onlj  remedy 
is  by  indictment  The  mere  obstruc- 
tion of  water  which  has  been  aeons- 
tomed  to  flow  through  a  person's  lands 
does  not  in  itself  afford  a  ground  of  ac- 
tion. The  plaintiff  in  such  an  action 
must  be  enabled  to  show,  either  that 
some  benefit  arose  to  him  fhom  the  water 
going  through  his  lands,  of  which  he  has 
been  deprived,  or  at  least  that  some  dete- 
rioration was  occasioned  to  the  premises 
by  the  subtraction  of  the  water;  but 
where  the  proprietor  of  the  lands  can 
prove  that  he  is  injured  by  the  diversion 
of  the  water,  it  is  no  answer  to  his  action 
to  show  that  the  defendant  was  the  first 
person  who  appropriated  the  water  to  his 
own  use,  unless  he  has  had  twenty  years' 
undisturbed  enjoyment  of  it  in  its  altered 
course.  If  the  injury  occasioned  by  the 
diversion  or  obstruction  of  water  is  of  a 
pennaneut  nature  and  injurious  to  the 
reversion,  an  action  may  be  brought  by 
the  reversioner,  as  well  as  by  the  tenant 
in  possession,  each  for  his  respective  loss. 

The  diversion  of  watercourses  or  in- 
jury to  their  banks  so  as  to  cause  inunda- 
tion are  nuisances  against  which  a  court 
of  equity  will  protect  parties  by  injunc- 
tion ;  and  if  there  be  a  question  as  to  the 
right  to  the  flow  of  water,  an  issue  will 
be  directed  to  try  it.  Although  a  court 
of  equitv  will  not  in  terms  decree  the 
banks  of  rivers,  watercourses,  or  naviga- 
ble canals  to  be  repaired,  the  efiect  of 
such  an  order  may  be  obtained  by  an 
order  that  parties  shall  not  be  at  liberty 
to  use  them  while  out  of  repair,  or  against 
their  impeding  the  use  of  them  by  the 
obstructions  consequent  upon  a  state  of 
disrepair.  An  injunction  may  also  be 
obtained  against  conducting  the  water 
from  one  man's  tenement  uix>n  that  of 
another  to  his  injury  by  drains  or  other- 
wise, in  a  manner  in  which  it  has  not 
been  accustomed  to  flow.  And  it  may 
be  laid  down  generally,  that,  with  respect 
to  water  and  watercourses,  the  aid  of  a 
court  of  equity  may  be  obtained  for  the 
purpose  either  of  restraining  injury  or  of 
quieting  possession.  (Fonblanqne,  On 
Equity.) 

WAY,  Chimin  (from  the  French  Cht- 
ndn),  is  a  term  used  to  denote  either  a 


rights  in  ooe  perwn  or  moreip  of  ]^ 
over  the  land  of  another,  or  &e  sp^r 
over  which  such  right  ia  exerdnble.  In 
the  former  sense  a  way  is  an  ixiecirporeal 
right  of  the  class  called  Easemekts. 

There  are  five  kinds  of  way : — 1,  A  foot- 
way, for  persons  passing  on  foot  only ;  1 
a  horse- way,  for  persons  passing  on  bone 
back,  but  including  a  foot-way;  .%  i 
drift- way,  for  driving  cattle ;  4,  a  car- 
riaee-way,  fbr  leading  m*  driving  cvn 
and  other  carriages,  always  incloding  a 
foot  and  horse-way,  and  usnally,  but  not 
necessarily,  includJiig  a  drift- way ;  5,  a 
water-way  fbr  ships  and  boats.   [Brvza.] 

All  these  may  be  either  private  ct 
public  ways.  Private  vrays  are  enjoyed 
by  particular  persons  or  classes ;  public 
ways  are  open  to  all  persons ;  henoe  loeh 
a  way  is  said  to  be  communig  ttrata,  <ff 
alta  via  regia — in  the  language  of  plead- 
ing, a  common  and  pablic  queen's  hiffa- 
way. 

L  The  proper  origin  of  a  private  right 
of  way  is,  a  grant  from  the  owner  of  the 
soil 

Such  a  grant  may  be  made  to  a  parly, 
or  to  him  and  his  heirs  ta  grcm;  iV 
without  Tespect  to  any  land  or  home  of 
which  he  may  be  the  ovmer  or  oecnpifl-: 
or  to  the  grantee,  his  heirs,  and  assgns. 
being  owners  of  such  a  honaeor  dose: 
in  iriiich  case  the  right  granted  will  be 
apptaimant  to  the  house  or  close  to  whidk 
the  grant  is  annexed,  and  the  right  vill 
pass  with  the  house  or  close. 

The  grant  of  a  way  may  be  either  ei- 
press  or  implied;  and  in  the  case  of  il 
express  grant,  the  grantor  may  impi«e 
such  restrictions  upon  his  grant  as  bt 
thinks  pro^r.  If  a  man  at  the  time 
when  he  conveys  part  of  his  land  to  as- 
other,  has  no  access  to  the  land  conveyed, 
except  over  the  land  which  he  reserrev 
the  grant  of  a  right  of  way  over  the  laad 
reserved  is  implied.  If  a  man  conveys 
part  of  his  land,  and  has  no  access  to  the 
part  reserved,  except  over  the  land  con- 
veyed, a  right  of  way  over  the  land  con- 
veyed is  impliedly  reserved.  The  way 
so  impliedly  granted  or  reserved  is  called 
a  "  way  of  necessity." 

Where  no  deed  can  be  produced  wher^ 
by  a  way  is  expressly  or  impliedly  crt- 
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ated,  the  party  who  cbdms  the  way  may, 
in  the  case  of  a  long-continued  user  of 
the  right  without  evidence  of  commence- 
ment or  interruption  within  the  period.of 
legal  memory,  plead  that  it  has  been  im- 
memoriaUy  enjoyed  by  him  and  his  an- 
cestors in  the  case  of  a  way  in  gross,  or 
by  him  and  all  those  whose  estate  he  has, 
iu  the  house  or  close  to  which  the  way  is 
annexed,  in  the  case  of  a  way  appendant 
(t.  e,  immemorially  appurtenant). 

Until  hitely  also,  a  lost  grant  would  be 
presumed  in  ordinary  cases,  after  an  un- 
interrupted and  unexplained  user  of  20 
years.  The  rule  of  law  as  to  prescrip- 
tion for  ways  is  settled  by  2  ana  3  Wm. 
IV.  c  71,  §  2.    [Prescription.] 

A  grant  of  a  right  of  way  made  by  a 
person  who  has  only  a  limited  estate  in 
the  land  over  which  the  way  passes,  is 
effectual  only  during  the  continuance  of 
the  estate  of  the  grantor.  If  a  claim 
to  a  right  of  way  is  set  up  in  respect  of 
the  20  years'  or  the  40  years'  enjoyment 
mentioned  in  the  statute,  if  it  appear  that 
the  land  OTer  which  the  right  is  claimed 
has,  during  the  wliole  or  part  of  the  20 
or  40  years,  been  in  the  occupation  of  a 
party  who  had  a  limited  estate  in  such 
land,  not  only  is  no  right  of  way  acquired 
against  the  reversioner,  but  no  right 
whatever  is  gained  by  the  user.  (4 
Tyrwh.  552;  I  Cro.  M.  &  R.,  217.)  As 
to  the  construction  of  this  act,  see  6  N. 
&  M.  230;  4  Ad.  &  EIL  369:  U  Ad. 
and  £U.  688,  788. 

The  party  to  whom  a  private  road  is 
allotted  under  the  general  enclosure  act, 
has  a  statutory  right  of  way. 

If  the  party  entitled  to  a  wav  becomes 
the  owner  of  the  land  over  which  it  passes, 
the  right  of  way  is  extinguished  if  the 
party  has  the  same  extent  of  interest  in 
the  land  and  in  the  way.  Hut  if  the  one 
be  held  for  an  estate  different  in  extent 
of  duration  from  the  other,  the  right  is 
only  suspended  during  the  union  of  the 
two  interests.  Even  where  a  right  of 
way  is  extinguished  by  unity  of  posses- 
sion, it  will,  in  some  cases,  revive  upon  a 
severance  of  that  unity,  as  by  partition 
among  parceners,  ftc  A  private  right 
of  way  may  also  be  extinguished  by  a 
deed  of  release  executed  by  the  party 


who  is  entitled  to  soch  way ;  and  such  s 
release  may  be  presomed  from  a  non-user 
for  20  years  or  from  a  declaration  made 
by  the  party  that  he  has  no  such  right 

A  way  of  necessity  is  limited  by  the 
necessity  out  of  which  it  has  arisen.  If 
the  party  to  whom  such  a  way  is  im- 
pliedly granted,  or  by  whom  it  is  im- 
pliedly reserved,  becomes  entitled  to 
some  other  access  to  his  land,  equally 
direct,  the  way  of  necessity  is  gone. 

The  particular  rights  of  the  ^;rantee 
of  a  pnvate  way  continue  to  exist  not- 
withstanding the  owner  of  the  land  may 
have  dedicated  it  to  the  public  as  a  high- 
way. 

By  the  general  enclosure  act  (41  Geo. 
III.  c.  102)  all  roads,  private  as  well  as 
public,  within  the  distnct,  not  set  out  by 
the  commissioners,  are  declared  to  be  ex- 
tinguished. 

The  grantee  cannot  throw  the  burthen 
of  repairing  the  way  upon  the  grantor, 
unless  by  the  terms  of  the  grant,  evi- 
denced by  the  deed  or  by  user,  the  gran- 
tor has  engaged  to  enable  the  grantee  to 
use  the  way.  In  the  ordinary  case,  where 
the  right  and  the  liability  to  repair  the 
way  are  in  the  grantee,  he  is  not  entitled 
to  go  upon  the  adjoining  land  when  the 
direct  way  is  impassable  (4  Maule  and 
Selw.,  387) ;  whether  he  may  do  so  where 
the  state  of  non-repair  is  caused  by  the 
wrongful  act  of  the  occupier  of  the  land, 
or  where  the  liability  to  repair  rests  upon 
the  latter,  does  not  appear  to  have  been 
decided. 

If  the  occupier  of  the  land  over  which 
a  private  way  passes,  or  any  other  per- 
son, obstruct  the  way,  the  party  entitled 
to  the  way  may  remove  the  obstruction, 
and  he  may  also  bring  an  action  on  the 
case,  or,  in  some  cases,  an  action  of  cove- 
nant against  the  obstructor.  On  the  other 
hand,  if  the  occupier  of  the  land  resisting 
the  claim  of  a  nght  of  a  way,  bring  an 
action  of  trespass  against  the  person  ex- 
ercising the  alleged  ri^ht,  the  defendant 
may  plead  in  justification  a  title  founded 
upon  prescription,  grant,  reservation,  or 
statute. 

11.  Between  private  ways  and  pub- 
lic ways  stand  what  may  be  called  qua- 
si pullic  ways,  which  partake  of  the 
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qualities  of  botli,  but  differ  in  some  re- 
spects fh>m  each.  By  some  writers  these 
are  classed  among  private,  by  others, 
among  public  ways;  they  seem  more 
properly  to  constitute  a  distinct  interme- 
diate class.  Such  are  ways  which  the 
inhabitants  of  a  town,  &C.,  have  imme- 
morially  used  fW)m  their  town,  Ac,  to  a 
church  or  market  A  right  of  this  de- 
scription cannot,  in  modem  times,  be  cre- 
atea.  It  cannot  be  the  subject  of  a  grant, 
inasmuch  as  inhabitants,  as  such,  are  not 
at  this  day  capable  of  taking  any  interest 
by  grant ;  nor  can  it,  like  a  public  way, 
be  created  by  dedication,  as  the  dedica- 
tion of  a  way  can  only  be  to  the  public 
at  large.  Such  a  right  therefore  can 
exist  only  as  the  consequence  of  an  antient 
custom. 

III.  A  highway  is  created  where  the 
owner  of  the  soil  has,  by  express  words 
or  b^  some  act  done  or  forborne,  declared 
his  intention  that  the  public  shall  have 
the  use  of  a  way  over  such  soil.  The 
dedication  of  a  way  to  the  public  may  be 
by  writing  or  by  words ;  so  that  it  may 
be  inferred  from  the  acts  of  the  party, 
as  the  throwing  down  of  fences,  or  from 
mere  tacit  acquiescence  where  the  acqui- 
escing party  is  in  possession  of  the  land, 
and  uerefore  has  the  means,  if  disposed 
so  to  do,  of  preventing  the  use  of  the 
way.  In  all  cases,  however,  it  is  neces- 
sary that  the  party  dedicating  should  have 
a  sufficient  interest  in  the  land  to  warrant 
such  dedication.  If  he  has  a  less  estate 
than  a  fee^imple,  his  dedication  will  not 
bind  the  reversioner.  But  it  would  also 
appear  that  the  owner  of  such  a  limited 
estate  could  not  even  dedicate  a  highway 
to  the  public  for  the  limited  period  of 
his  interest  in  the  soil,  and  that  his  at- 
tempted dedication,  however  distinctiy 
and  formally  made,  would  amount  to 
nothing  more  than  a  licence  revocable  at 
pleasure. 

When  there  is  no  express  dedication, 
the  presumption  of  an  intention  to  dedi- 
cate, arising  out  of  the  conduct  of  the 
party,  may  be  rebutted;  as  by  showing 
tiiat  when  the  public  were  first  admitted 
a  bar  or  a  chain  was  occasionally  placed 
across  the  road,  wherebv  passengers 
might,  at  times,  be  exduaed;  although 


it  should  also  appear  that  the  bar,  &&, 
had  long  been  omitted  to  be  nsed,  or  liat 
it  had  been  suffered  to  &1J  into  decay,  or 
had  been  actually  broken  down,  and  dat 
no  attempt  had  afterwards  been  made  to 
restore  it 

A  highway  is  fireqnentlj  created  by 
statute,  principally  under  inclosore  ads. 

Whatever  may  have  been  the  origin  of 
a  highwi^,  it  cannot,  at  common  law,  be 
destroyed  or  altered,  except  aAer  an  in- 

r'  ition  taken  upon  a  writ  (^  ad  ^wed 
num. 

By  the  common  law  the  burthen  of 
maintaining  highways  is  thrown  npon 
the  occupiers  of  lands  and  tenementi 
within  the  parish,  or  rather  witlun  die 
township  in  which  the  way  is  atnaled. 
But  particular  persons  may  be  boond  to 
repair  a  highway,  lliis  special  liabili^ 
may  exist  by  reason  of  endosure  (ratiooe 
coarctationis),  aeainst  parties  who  have 
enclosed  the  sides,  or  one  side  of  tise 
road,  and  have  thereby  lessened  the  hd- 
lities  for  breaking  out  into  the  a4J<Hifting 
lands  where  necessary ;  or  bj  reasoo  ^ 
the  possession  of  lands  (ratione  tenuis 
terns  siue),  which  have  by  some  means 
become  chargeable  with  the  borthoL  la 
the  case  of  a  corporation  aggregate,  a 
liability  to  repair  may  also  be  estabiished 
by  prescription  only,  or  antient  osige, 
without  endosore  or  tenure. 

^  Any  obstruction  or  other  nuisance  in  a 
highway  may  be  abated  or  removed  by 
any  person  who  chooses  to  undertake  the 
task.  The  wrong-doer  may  also  be  pro- 
ceeded against  by  indictment  as  fiir  a 
misdemeanor ;  but  he  is  not  liable  to  an 
action,  as  he  is  in  the  case  of  a  nuisance 
to  a  private  or  to  a  quasi-public  way,  ex- 
cept in  respect  of  special  damage. 

The  regulation  of  highways  has  fie- 
quenUy  beien  made  the  subject  of  legis- 
lative interference.  The  statute  now  in 
force  is  the  5th  and  6th  William  IV. 
c.  50. 

In  the  case  of  a  way  over  water,  either 
private,  quasi-public,  or  public,  if  the 
course  of  the  water  alter  by  sudden  or 
gradual  change,  the  way  is  oontinittd 
over  the  new  course.  Every  navigaifie 
river,  arm  of  the  sea,  or  creek,  is  a  high* 
way  for  ships  and  boats.  [Ritsb.] 
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WEALTH,    f  Political  Economy.] 

WEALTH  OF  NATIONS.  [Poli- 
tical Economy.] 

WEIGHTS  AND  MEASURE&  We 
shall  first  describe  the  English  weights 
and  measures  as  they  stood  on  the  last 
day  of  the  year  1825,  immediately  before 
the  introdaction  by  law  of  the  Imperial 
Measures,  with  some  remarks  on  their 
states  at  different  times. 

Troy  Hel^A^~The  pound  is  12 
ounces;  the  ounce  is  20  pennyweights; 
the  pennyweight  is  24  grains.  The  pound 
is  5760  grains.  There  is  but  one  grain 
in  use,  whether  troy  or  avoirdupois,  and 
a  cubic  inch  of  pure  water  is  252*458 
grains  (barometer  30  inches,  thermometer 
62°  Fahr.).  A  ^bic  foot  of  water  is 
75*7374  pounds  troy.  Only  gold  and 
silver  are  measured  hj  this  weight  It  is 
usual  to  say  that  precious  stones  are  also 
measured  by  troy  weight ;  but,  as  may  be 
supposed,  me  measure  of  these  is  the 
grain.  The  diamond  is  measured  by 
carats  of  151 }  to  the  ounce  troy ;  so  that 
the  carat  is  3^  grains,  very  nearly.  In 
pearls,  the  old  foil  measure  still  exists ; 
for  the  pearl  grain  is  one-fifth  less  than 
the  troy  grain. 

Apothecaries*  Weight, — In  dispensing 
medicines,  the  pound  troy  is  divided 
into  12  ounces,  tne  ounce  into  8  drams, 
the  dram  into  3  scruples;  consequently 
each  scruple  is  20  grains.  But  in  buying 
and  selling  medicines  wholesale,  averdu- 
pois  weight  is  and  always  has  been  used. 
The  fact  seems  to  be  that  in  the  first  in- 
stance the  more  precious  drugs,  as  musk, 
were  weighed  by  troy  weight,  in  the  same 
manner  as  the  more  precious  metals; 
and  that  the  common  medicines  were  dis- 
pensed by  fractions  of  what  was  then  the 
common  pound. 

Apothecaries*  Fluid  Measure.  —  In 
183tS  in  the  new  edition  of  the  •  Phar- 
macopoeia,' the  College  of  Physicians 
prescribed  the  use  of  me  following  mea- 
sure:-—€0  minims  make  a  fluid  dram; 
8  fluid  drams  a  fluid  ounce;  20  fluid 
ounces  a  pint  For  water  this  is  actual 
weight  as  well  as  measure,  since  the  im- 
perial pint  is  20  ounces  averdnpois  of 
water;  but  for  other  liquids  the  fluid 
ounce  *  must  merely  be  considered  as  a 

*  It  is  not  noted  in  the  '  Harmacopaia'  that 
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name  given  to  the  20th  part  of  a  pint. 
The  minim  of  water  is  as  nearly  as  pos- 
sible the  natural  drop ;  but  not  of  other 
substances,  the  drops  of  which  vary  with 
their  several  tenacities. 

According  to  Dr.  Young  (who  has  re- 
duced them  from  Vega),  the  apothecaries' 
grains  used  in  different  countries  are  as 
follows: — 1000  English  grains  make 
1125  Austrian,  956  Bernese,  981  French, 
850  Genoese,  958  German,  9T8  Hano- 
verian, 989  Dutch,  860  Neapolitan,  824 
Piedmontese,  864  Portuguese,  909  Roman, 
925  Spanish,  955  Swedish,  809  Venetian. 

Averdupois  Weight, — The  pound  is  16 
ounces,  and  the  ounce  16  drams:  the 
modem  pound  is  7000  grains  (the  same 
as  the  troy  grains) ;  whence  the  dram  is 
27  grains  and  1  l-32nd8  of  a  grain.  The 
hundredweight  is  112  pounds,  and  the 
ton  20  hundredweight  The  cubic  foot 
of  water  is  62*3210606  pounds  averdu- 
pois.  The  stone  is  the  8th  part  of  the 
hundredweight,  or  14  pounds.  The  ton 
of  shipping  is  not  a  weight  but  a  measure, 
42  cubic  feet,  holding  24  hundredweight 
of  sea- water.  Down  to  the  statute  of  Geo. 
IV.  the  averdnpois  pound  varied  a  little, 
according  to  the  notion  of  the  writer:  Dil- 
worth  makes  it  69994  grains ;  Dr.  Robert 
Smith,  7000  grains ;  Bonnycastle,  6999^ 
grains.  That  act  declares  *'that  seven 
Uiousand  such  grains  shall  be,  and  they 
are  hereby  declared  to  be,  a  pound  avoir- 


Long  Measure, — Three  barleycorns 
make  an  inch,  12  inches  a  foot  3  feet  a 
yard,  5^  yards  a  pole  or  perch,*  40  poles 
a  furlong,  8  furlongs  (1760  yards)  a 
mile.  Also  2^  inches  are  a  nail,  3 
quarters  of  a  yard  a  Flemish  ell,  5 
quarters  an  English  ell,  6  quarters  a 
French  ell.  A  pace  is  2  steps,  or  5  feet ; 
a  fathom  is  6  feet.  The  chain  is  22  yards, 
or  100  links;  10  chains  make  a  furlong, 
and  80  chains  a  mile.  The  barleycorn 
is  now  disused,  and  the  inch  is  sometimes 
divided  into  12  lines  (as  in  France),  but 
oftener  into  tenths  or  eighths.  The  yard 
is  frequently  called  an  ell  in  old  books ; 
commonly,  Recorde    says.     Mellis  says 


the  auid  ounce,  when  it  it  an  ounce,  is  an  ounce 
averdopoia. 

•  In  recent  timea  the  word  |y»rch  haa  been 
almost  confli.ed  to  the  sqaare  perch. 

dM 
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that  both  the  yard  and  the  ell  were  divided 
each  into  16  nails.  A  goad  is  an  old 
name  for  a  yard  and  a  half.  The  hand 
(antiently  handful),  used  in  measuring 
the  height  of  horses,  is  fixed  at  4  inches 
by  27  Henry  VIII.  cap.  6.  The  furlong 
is  probably  a  corruption  of  forty-long, 
fh)m  its  forty  poles. 

Square  Measure. — A  square  perch  is 
30i  square  yards ;  40  square  perches  are 
a  rood  (formerly  also  fiirthendele),  4 
roods  are  an  acre.  The  acre  is  also  ten 
square  chains,  or  4840  square  yards. 
Four  square  perches  were  antiently  called 
a  day's  work.  The  rood  •  is  the  same 
word  as  rod :  Mellis  says  four  rods  make 
an  acre.  The  old  terms  which  have 
come  down  from  'Domesday  Book'  at 
latest,  the  hide,  plowland,  carucate,  and 
oxgang,  are  wholly  unsettled  as  to  what 
niagnltudes  they  meant 

The  cubic  measures,  or  measures  of 
capadty,  do  not  inmiediately  depend  upon 
the  cubic  foot,  except  in  the  case  of  tim- 
ber. Forty  cubic  feet  of  rough  timber, 
or  fifty  feet  of  hewn  timber,  make  a 
load. 

The  preceding  measures  have  been  nn- 
touched  by  the  act  which  introduced  the 
imperial  measures.  The  old  measures  of 
capacity,  the  wine  measure,  ale  and  beer 
measure,  and  the  dry  measure,  are  now 
replaced  by  the  imperial  measure. 

Old  Dry  or  Com  Measure.— The  pl- 
lon  is  268'6  cubic  inches.  Two  pmts 
make  a  quart,  two  quarts  a  pottle,  two 
pottles  a  gallon,  two  gallons  a  peck,  four 
peeks  a  bushel,  two  bushels  a  strike,  two 
strikes  a  comb  or  coomb,  two  coombs  a 
quarter  (eight  bushels),  five  quaiters  a 
wey  or  loaS,  and  two  weys  a  last.  In 
measuring  grain,  the  bushel  is  struck; 
that  is,  3ie  part  which  more  than  fills 
the  measure  is  scraped  oflF.  Most  other 
goods  were  sold  by  neai)ed  measure,  or 
as  much  as  could  be  laid  on  the  top  of 
the  measure  was  added.  This  hea^ 
measure  (which  was  supposed  to  give 
about  a  third  more  than  the  other)  was 
at  first  allowed  in  the  imperial  system, 

•  Rod  or  rood  merely  means  a  piece  of  wood 
macli  longer  than  it  is  broad  or  thick.  So  the 
word  rood  fluently  waa  uaed  for  the  croaa ;  and 
when  Milton  says  that  Satan  **  lay  floating  many 
a  rood,"  he  is  taking  the  length  of  his  hero,  and 
not  the  ground  which  he  covered. 


but  has  since  been  abolished.  CoUs, 
which  must  now  be  sold  by  weight,  were 
sold  by  the  chaldron.  Three  bnsbels 
make  a  sack,**  three  sacks  a  Tat,  and  foar 
Vats  a  dialdron. 

There  wa*  antiently  a  cWZ,  or  half- 
bushel  (also  called  a  tovit)^  which  makes 
the  binary  character  of  this  measure 
almost  complete.  In  the  •  Pathway'  we 
do  not  find  the  load  or  wejr,t  »»«  *^ 
coomb  is  also  called  a  cornook  (by  Jooas 
Moore,  canock\  and  the  quarter  also  a 
»eam.t  The  'Pathway,'  Mellis,  and 
Moore,  &c  mention  the  water  measBre  of 
five  pecks  to  a  bushel  (11  Henry  Vll.  cap. 
4),  and  always  in  conjunction  with  dry 
measure :  it  means  a  dry  measure  in  me 
at  the  waterside,  and  ijne,  sea-coal,  and 
salt  were  measured  by  it.  The  cooimoa 
diy  bushel  was  called  the  Winchester 
bushel ;  this  name  is  a  remnant  oi  the 
laws  of  King  Edgar,  who  ordained  that 
specimens  kept  at  Winchester  should  be 
legal  standards. 

Old  Wine^  Measure.— The  gallon  coo- 
tains  231  cubic  inches.  Four  gills  make 
a  pmt,  2  pints  a  quart,  4  quarts  a  galko, 
1 8  gallons  a  mndlet,  31^  gallons  a  banvU 
42  gallons  a  tieroe,  63  gallons  a  bogs- 
heacU  2  tierces  a  pundieon,  2  hmbeads 
a  pipe  or  bntt,||  2  pipes  a  tun.  Bat  the 
pipes  of  foreign  wine  depend  more  on  tbe 
measures  of  &eir  different  countries  thaa 
on  the  above.  The  rundlet  and  ban«l 
are  generally  omitted,  but  they  are  both 
found  in  writers  of  the  sixteenth  centarr. 
Mellis  gives  18^  gallons,  and  the  'Path- 
way' 18  gallons,  to  the  rundlet.  Tieroe 
merely  means  the  third  part  of  a  pipe, 
and  the  puncheon  was  antiently  called 
the  terdan  (of  a  tun).  ThejwKtle  (of 
two  quarts)  formerly  existed.  The  anker 
of  brandy,  a  foreign  measure  of  compa- 
ratively recent  introduction  into  England, 
is  ten  gallons. 

Old  Ale  and  Beer  3fetw»r«.— One 
gallon  contains  282  cubic  inches.    Two 

•  In  1596  the  sack  was  four  hoabela. 

t  Moore  makes  aix.  qnarten,  and  Ward  lea,  in 

t  This  word  has  been  ptcemvtd  as  •  nMsme 
of  gins. 

9  For  wine  and  spirits,  cider,  mead,  oil,  haaey, 
▼inesar. 

II  Aceordfnf  to  Mellia,  the  butt  wm  »  nnt 
applied  only  to  half  tuns  of  malmsey  or  aclu 
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pints  make  a  quart,  4  quarts  a  gallon,  9 
gallons  a  firkin,  2  firkins  a  kilderkin, 
2  kilderkins  a  barrel,  1^  barrels  a  hogs- 
head, 2  hogsheads  a  butt,  2  butts  a  tun. 
Up  to  the  year  1803,  when  the  two  mear 
sures  were  assimilated  by  statute,  this 
was  the  beer  measure,  and  the  ale  mea- 
sure only  differed  from  it  in  that  8  gal- 
lons made  a  firkin.  Nothins  above  a 
barrel  is  mentioned  in  the  oldest  tables, 
and  the  pottle  (two  quarts)  is  introduced. 
Two  tuns  were  sometimes  called  a  last 

Imperial  Afeasure. — This  measure  su- 
persedes the  old  com,  wine,  and  beer 
measures.  The  gallon  contains  277*274 
cubic  inches,  and  is  10  pounds  averdupois 
of  water.  Four  gills  are  a  pint,  2  pints 
a  quart,  4  quarts  a  gallon,  2  gallons  a 
pecK,  4  pecks  a  bushel,  8  bushels  a  quar- 
ter, 5  quarters  a  load.  Of  these  the  gill 
and  load  are  not  named  in  the  statute, 
but  are  derived  from  common  usage. 
When  heaped  measure  was  allowed,  three 
bushels  made  a  sack,  and  twelve  sacks  a 
chaldron.  This  heaped  measure  was 
abolished  *hj  4  &  5  Wm.  IV.  c  49,  and 
the  abolition  was  re-enacted  by  5  &  6 
Wm.  IV.  c.  63,  which  repealed  the  fi)r- 
mer.  These  acts  leave  the  higher  mea- 
sures of  wine,  &C.,  to  custom,  considering 
them  apparently  as  merely  names  of 
casks,  which  in  fact  they  are,  and  leaving 
them  to  be  gauged  in  sallons.  It  must 
be  remembered  that  in  former  times  any 
usual  vessel  which  was  generally  made 
of  one  size  came  in  time  to  the  dignity  of 
a  place  among  the  national  measures. 

Wool  Measure. — Seven  pounds  make 
a.  clove,  2  cloves  a  stone,  2  stones  a  tod, 
6^  tods  a  wey,  2  weys  a  sack,  12  sacks  a 
last  The  *  Pathway '  points  out  the  ety- 
mology of  the  word  cloves ;  it  calls  them 
**  claves  or  nails:*  It  is  to  be  observed 
here  that  a  sack  is  13  tods,  and  a  tod  28 
pounds,  so  that  the  sack  is  364  pounds. 
Jeake  says  this  was  arranged  (31  Edward 
III.  cap.  8)  according  to  the  lunar  year 
of  13  months  of  28  days  each.  The  rea- 
son no  doubt  was  that  the  multitudes  of 
whose  occupation  the  spinning  of  wool 


*  It  was  abolished  in  Scotland  two  centories 
Afo,  and  re-enacted  by  neffleet  in  the  act  of  1825. 
"Bat  Ae  re-enactment  did  not  obtain  for  it  the 
slightest  introduetion,  according  to  Mr.  M*Gul- 


formed  a  part  might  instantly  be  able  to 
calculate  the  supply  for  the  year  or  month 
from  the  amount  of  the  day's  work ;  a 
pound  a  day  being  a  tod  a  month  and  a 
sack  a  year. 

Tale  or  Reckoning. — If  we  were  to 
collect  every  mode  of  counting,  this  would 
be  the  largest  head  of  all.  The  dozen, 
the  gross  of  12  dozen,  and  the  score,  are 
the  only  denominations  not  immediately 
contained  in  the  common  system  of  nu- 
meration, which  are  universally  received ; 
and  in  all  cases,  by  a  dozen,  a  score,  a 
hundred,  a  thousand,  &c,  were  signified 
different  numbers,  composed  of  the  arith- 
metical dozen,  score,  &&,  together  widi 
the  allowances  usually  made  upon  taking 
quantities  of  different  goods.  The 
'*  baker's  dozen,"  for  instance,  which  has 
passed  into  a  proverb^  arose  from  its 
being  usual  in  many  places  to  give  13 
penny  loaves  for  a  shilling.  The  in- 
creased dozen,  hundred,  &c.,  were  some- 
times called  the  long  dozen,  long  hundred* 
&c ;  and  this  phrase  is  sometimes  heard 
in  our  own  day,  when  a  dear  price  is 
called  a  "long  price."  The  12  dozen 
was  formerly  ^led  the  small  gross,  and 
12  small  gross  made  the  great  gross. 
The  hundred  was  more  frequently  120 
than  100,  the  thousand  generally  ten 
hundred.  Ten  thousand  was  frequently 
called  a  last;  and  it  is  to  be  observed 
tliat  the  word  last  was  freijuently  (almost 
usually)  applied  to  the  highest  measure 
of  one  given  kind.  The  shock  was  always 
60;  the  dicar,  or  dicker,  always  10,  as 
the  name  importa  In  measuring  paper 
(1594)  the  quire  was  25  sheets,  the  ream 
20  quires,  and  the  bale  10  reams.  By 
1650  the  practice  of  reckoning  24  sheets 
to  the  quire  (now  universal)  haid  been  in- 
troduced as  to  some  sorts  of  paper.  Tale- 
fish,  as  those  were  called  which  were 
allowed  to  be  sold  by  tale,  were  (22  £dw. 
IV.  cap.  2)  such  as  measured  from  the 
bone  of  the  fin  to  the  third  joint  of  the 
tail  16  inches  at  least 

WEIR,  or  WEAR,  is  a  dam  erected 
across  a  river,  either  for  the  purpose  of 
taking  fish,  of  conveying  a  stream  to  a 
mill,  or^of  muntaining  uie  water  at  the 
level  required  for  the  navigation  of  it 

The  erection  of  weirs  across  public 
rivers   has   always  been   considered,  a 
dii2 
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public  naisance.  Magna  Charta  (c.  23) 
directs  that  all  'weirs  for  the  taking  of 
fish  should  be  put  down  except  on  the 
sea-coast.  By  the  12  Edw.  IV.  c.  7,  and 
other  subsequent  acts,  weirs  were  treated 
as  public  nuisances,  and  it  was  fbrbidden 
to  erect  new  weirs,  or  to  enhance, 
straighten,  or  enlarge  those  which  had 
aforetime  existed.  Hence  in  a  case  where 
a  brushwood  weir  across  a  river  had  been 
converted  into  a  stone  one,  whereby  the 
fish  were  prevented  from  passing  except 
in  flood-time,  and  the  plautift^'s  fishery 
was  injured,  this  was  considered  to  be  a 
public  nuisance,  although  two-thirds  of 
the  weir  had  been  so  converted  without 
interruption  for  upwards  of  forty  years. 
And  it  was  laid  down  in  that  and  other 
oases,  that  though  a  twenty  years'  acqui- 
escence might  bind  parties  whose  private 
rights  only  were  affected,  yet  tnat  no 
length  of  time  can  legitimate  a  public 
nuisance.  (7  East,  198;  2  B.  &  Aid.  662.) 
On  the  same  grounds  it  will  probably  be 
held  that  the  Prescription  Act  (2  and  3 
Wm.  IV.  c.  71)  does  not  apply  to  weirs. 
It  appears  therefore  that  no  weirs  can  be 
maintained  on  any  rivers  to  the  prejudice 
of  the  public,  or  even,  as  it  seems,  of  in- 
dividuals, except  such  as  have  existed 
time  out  of  mind,  or  such  as  have  been 
erected  under  local  acts  of  parliament  for 
the  navigation  of  particular  rivers. 

The  provision  of  the  Roman  law  as  to 
the  maintenance  of  public  rivers  (flnmina 
publica)  against  any  impediment  to  navi- 
gation, or  against  any  act  by  which  the 
course  of  the  water  is  changed,  are  con- 
tained in  the  Digest  (43,  tit.  12,  13). 

WESTMINSTER  ASSEMBLY  OF 
DIVINES.  One  of  five  bills  to  which 
it  was  proposed  by  the  parliamentary 
commissioners  that  King  Charles  I.  should 
give  his  consent  in  the  negotiations  at 
Oxford  (from  SOth  January  to  17th 
April,  1643)  was  entitled  *A  Bill  for 
calling  an  Assembly  of  learned  and  godly 
Divines  and  others  to  be  consulted  with 
by  the  Parliament  for  the  settling  of  the 
government  and  liturgy  of  the  Church  of 
Knf^land,  and  for  the  vindication  and 
clearing  of  the  doctrine  of  the  said  church 
from  false  aspersions  and  interpretations.' 
This  bill  was  afterwards  converted  into 
'  An  Ordinance  of  the  Lords  and  Com* 


mons  in  Parliament,'  and  passed    13th 
June,  1643. 

The  persons  nominated  in  the  ordi- 
nance to  constitute  the  assembly  consisted 
of  a  hundred  and  twenty-one  clergymen, 
together  with  ten  lords  and  twenty  com- 
moners as  lay  assessors.     Several  other 
persons  (abont  twenty  in  all)  were  ap- 
pointed by  the  pariiament  from  time  to 
time  to  supply  vacancies  occasioned  by 
death,  secession,  or  otherwise,  who  were 
called  superadded  divines.     Finally,  two 
lay  assessors,  John  Lord  Maitland  and 
Sir  Archibald  Johnson  of  Warriston,  and 
four  ministers,  Alexander  Henderson  and 
George  Gillespie  of  Edinburgh,  Samod 
Rutherford  of  St  Andrew's,  and  Robert 
Baillie  of  Glasgow,  were,  on  the  15th  of 
September,  1643,  admitted  to  seats  ax»l 
votes  in  the  assembly  by  a  warrant  from 
the  parliament  as  commissioners  fram 
the  Church  of  Scotland.    They  had  been 
deputed  by  the  General  Assembly,  to 
which  body,  and  to  the  Scottish  Convea- 
tion  of  Estates,  oonomissioners  had  been 
sent  firom  the  two  houses  of  the  English 
parliament,  and  also  from  the  Assembly 
of  Divines,  soliciting  a  union  in  the  cif- 
cumstances  in  which  they  were  placed. 
This  negotiation  between  the  supreme, 
civil,  and  ecclesiastical  authorities  of  the 
two  countries  gave  rise  to  the  Solemn 
League  and  Covenant,  which  was  drawn 
up  by  Henderson,  moderator  (or  presi- 
dent)  of  the   General  Assembly,  and, 
having  been  adopted  by  a  unanimons  vote 
of  that  body  on  the  17th  of  Angnst,  was 
then  forwarded  to  the  English  parliament 
and  the  Assembly  of  Divines  at  West- 
minster for  their  consideration. 

The  ordinance  of  the  Lords  and  Codk 
mons  by  which  the  Assembly  was  consti- 
tuted only  authorized  the  members,  nnti] 
further  order  should  be  taken  by  the  two 
houses,  **  to  confer  and  treat  among  them- 
selves of  such  matters  and  things  tcracb- 
in^  and  concerning  the  Liturgy,  disd- 
phne,  and  government  of  the  Church  of 
England,  or  the  vindicating  and  dearing 
of  the  doctrine  of  the  same,"  &c.  as 
should  be  "  proposed  to  them  by  both  or 
either  of  the  said  houses  of  parliament, 
and  no  other,"  and  to  deliver  their 
opinions  and  advices  to  the  said  homes 
from  time  to  time  in  such  manner  and 
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sort  as  by  the  said  hooses  should  be  re- 
quired. They  were  not  empowered  to 
enact  or  settle  anything.  As  the  dis- 
cussions proceeded,  a  discordance  of  prinr 
ciples  and  views  upon  yarions  points  be- 
tween the  ruling  rresbyterian  party  in 
the  Assembly  and  the  g^wing  Inde- 
pendent or  Erastian  majority  in  the  par- 
liament became  more  evident ;  while  the 
progress  of  events  also  tended  to  separate 
the  two  bodies  more  widely  every  day, 
and  at  last  to  place  them  almost  in  oppo- 
sition and  hostility  to  each  other.  The 
Assembly  of  Divines  continued  to  sit 
under  that  name  till  the  22nd  of  Fe- 
bruary, 1649,  having  existed  five  years, 
six  months,  and  twenty-two  d&ys,  during 
which  time  it  had  met  1 163  times.  The 
Scottish  oonunissioners  had  left  above  a 
year  and  a  half  before.  Those  of  the 
members  who  remained  in  town  were 
then  changed  by  an  ordinance  of  the  par- 
liament into  a  committee  for  trying  and 
examining  ministers,  and  contmued  to 
hold  meetings  for  this  purpose  every 
Thursday  morning  till  Cromwell's  disso- 
lution of  the  Long  Parliament,  25th  of 
March,  1652,  after  which  they  never  met 
agun. 

All  the  important  work  of  the  Assembly 
was  performed  in  the  first  three  or  four 
years  of  its  existence.  On  the  12th  of 
October,  1643,  the  parliament  sent  them 
an  order  directing  that  they  should 
"  forthwith  confer  and  treat  among  them- 
selves of  suc^  a  discipline  and  govern- 
ment as  may  be  most  agreeable  to  God*8 
holy  word,  and  most  apt  to  procure  and 
preserve  the  peace  of  the  church  at  home, 
and  nearer  agreement  with  the  Church 
of  Scotland  and  other  Reformed  churches 
abroad,  to  be  settled  in  this  church  in 
stead  and  place  of  the  present  church 
government  by  archbishops,  bishops,  &c., 
which  is  resolved  to  be  tE^en  away ;  and 
touching  and  concerning  the  directory  of 
worship  or  Liturgy  hereafter  to  be  in  the 
church."  This  order  produced  the  As- 
sembly's Directoxj  for  Public  Worship, 
which  was  submitted  to  parliament  on 
the  20th  of  April,  1644;  and  their  Con- 
fession of  Fuu,  the  first  part  of  which 
was  laid  before  parliament  in  the  begin- 
ningf  of  October,  1646,  and  the  remainder 
on  the  26th  of  November  in  the  same 


year.  Their  Shorter  Catechism  was  pre- 
sented to  the  House  of  Commons  on  the 
5th  of  November,  1647;  their  Larger 
Catechism  on  the  1.5th  of  September, 
1648.  The  other  publications  of  the  As- 
sembly were  only  of  temporary  import- 
ance, such  as  admonitory  addresses  to  the 
parliament  and  the  nadon,  letters  to 
foreign  churches,  and  some  controversial 
tracts.  What  are  called  their  Annota- 
tions on  the  Bible  did  not  proceed  from 
the  Assembly,  but  from  several  members 
of  the  Assembly  and  other  clergymen 
nominated  by  a  conuxuttee  of  parliament, 
to  whom  the  business  had  been  intrusted. 
The  Directory  of  Public  Worship  was 
approved  of  ana  ratified  by  the  General 
Assembly  of  the  Church  of  Scotland  held 
at  Edinburgh  in  February,  1645;  the 
Confession  of  Faith,  by  that  held  in  Au- 
gust, 1647;  the  Larger  and  Shorter  Ca- 
techisms, by  that  held  in  July,  1648 ;  and 
these  formularies  still  continue  to  consti- 
tute the  authorized  standards  of  that 
establishment  The  Directory  of  Public 
Worship  was  ratified  by  both  houses  of 
the  English  parliament  on  the  2nd  of 
October,  1644;  and  also  the  doctrinal 
part  of  the  Confession  of  Fsuth,  with  some 
slight  verbal  alterations,  in  March,  1648. 
On  the  13th  of  October,  1647,  the  House 
of  Conunons  passed  an  order  that  the 
Ihresbyterian  form  of  church  government 
should  be  tried  for  a  year;  but  it  was 
never  conclusively  established  in  England 
by  leeislative  auUiority ;  and  even  what 
was  done  by  the  parliament  in  partial 
confirmation  of  the  proposals  of  the  West- 
minster Assembly  of  Divines,  having 
been  done  without  the  royal  assent,  was 
all  regarded  as  of  no  widity  at  the 
Restoration,  upon  which  event  episcopacy 
resumed  its  authority  without  any  act 
being  passed  to  that  effect 

It  is  remarkable  that  there  is  not  in 
existence,  as  far  as  is  known,  any  com- 
plete account  of  the  proceedings  of  the 
Westminster  Assembly  of  Divines,  either 
printed  or  in  manuscript  The  official 
record  is  commonly  supposed  to  have 
perished  in  the  fire  of  London.  Three 
volumes  of  notes  by  Dr.  lliomas  €roodwin 
are  preserved  in  Dr.  Williams's  Library, 
London;  and  two  volumes  by  George 
Gillespie  in  the  Advocate's  Library,  Edin- 
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burgh.  Baillie's  Letters,  however,  con- 
tain very  fall  detsdls  of  what  was  done 
daring  the  period  of  his  attendance;  and 
a  Journal  kept  by  Lightfoot  has  also  been 
printed.  Mach  information  is  to  be  fooud 
scattered  in  varioas  works,  sach  as  Reid's 
*  Memoirs  of  the  Westminster  Divines  ;* 
Omie's  *Life  of  Owen;'  and  especially 
Neal's  *  History  of  the  Puritans/  The 
only  work  that  has  appeared  professing 
to  be  a  *  History  of  the  Westminster  As- 
sembly of  Divines'  is  a  12mo.  volume,  of 
390  pages,  with  that  title,  by  the  Rev. 
W.  M.  Hetherin^on,  then  minister  of 
Torphichen,  published  at  Edinburgh  in 
the  year  1843.  The  reader  b  referred 
for  a  further  account  of  the  sources  of 
information  on  the  subject  to  Mr.  He- 
therington's  Preface,  and  to  a  note  on 
p.  521  of  Alton's  '  Life  and  Times  of 
Alexander  Henderson,'  Svo.,  Edinbur^, 
1836. 

WHI.G.  Different  accounts  are  given 
of  the  origin  of  this  word.  Burnet,  in 
his  'History  of  his  Own  Time'  (i.  43), 
under  the  ^ear  1648,  says,  **The  south- 
west counties  of  Scotland  have  seldom 
com  enough  to  serve  them  round  the 
year ;  and  the  northern  parts  producing 
more  than  they  need,  those  in  the  west 
came  in  the  summer  to  buy  at  Leith  the 
stores  that  came  from  the  north;  and 
from  a  word  whiggam,  used  in  driving 
their  horses,  all  that  drove  were  called 
whiggamorsand  shorter  the  whiggs.  Now, 
in  that  year,  after  the  news  came  down 
of  Duke  Hamilton's  defeat,  the  ministers 
animated  thdr  people  to  rise  and  march 
to  Edinburgh ;  and  they  came  up  march- 
ing on  the  head  of  their  parishes,  with  an 
uxiheard  of  furv,  praying  and  preaching 
all  the  way  as  they  came.  The  Marquis 
of  Argyle  and  his  party  came  and  bearded 
them,  Uiey  being  about  6000.  This  was 
called  the  whiggamors'  inroad;  and  ever 
after  that  all  that  opposed  the  court  came 
in  contempt  to  be  called  whiggs;  and 
from  Scotland  the  word  was  brought  into 
BIngland,  where  it  is  now  one  of  our  on* 
happv  terms  of  distinction." 

Whig  has  long  been  the  name  of  the 
one  of  the  two  great  political  parties  in 
the  state;  the  other  is  Tory.  [Tort.] 
The  Whigs  of  the  last  century  and  a  half 
are  generally  viewed  as  the  representa- 


tives of  the  friends  of  reform  or  change 
in  the  antient  constitadon  of  the  country, 
ever  since  the  popular  element  became 
active  in  the  legishitnre^  whether  they 
were  called  puritans,  non-conformists, 
round-heads,  covenanters,  or  by  an  j  other 
name.  Down  to  the  Revolution  of  1688 
the  object  of  this  reform  party  was  to 
make  such  change ;  since  that  event,  at 
least  till  reeentiy,  it  has  principally  been 
to  maintain  the  change  then  made.  Of 
course,  however,  this  party,  like  all  other 
parties,  has  both  shifted  or  modified  its 
professions,  principles,  and  modes  of 
action  within  certain  limits  from  time  to 
time,  in  oonfbrmitv  with  the  variaticm  of 
circumstances,  and  has  seldom  been  with- 
out several  shades  of  ojiinion  among  the 
persons  belonging  to  it  in  the  same  age. 
These  difierences  have  been  sometimes  lo^ 
sometimes  more  distinctive ;  at  one  time  r^ 
ferring  to  matters  of  apparently  mere  tem- 
porary policy,  as  was  thought  to  be  the 
casewhentheWlygsof  the  last  age,  soon 
after  the  breaking  out  of  the  French  revo- 
lution, split  into  two  sections,  which  came 
to  be  known  as  the  Old  and  the  New 
Whigs;  at  another,  seeming  to  involve 
so  fundamental  a  discordance  of  altimaie 
views  and  objects,  if  not  of  first  princi- 
ples, a»  perhaps  to  make  it  expedient  for 
one  extreme  of  the  party  to  drop  the 
name  of  Whig  altogether,  and  to  call  it- 
self something  else,  as  we  have  seen  the 
Radicals  do  in  our  own  day.  All  parties 
in  politics  indeed  are  liable  to  be  thus 
drawn  or  fbroed  to  shift  their  groimd 
from  time  to  time ;  even  that  party  whose 
general  object  is  to  resist  chau^  and  to 

S reserve  what  exists,  although  it  has  no 
oubt  a  more  definite  coarse  marked  oat 
for  it  than  the  opposite  partjr,  must  still 
often,  as  Burke  expresses  it,  vazy  its 
means  to  secure  the  unity  of  its  end ;  be- 
sides, upon  no  principles  will  pre<^ly 
the  same  objects  seem  the  most  desirable 
or  important  at  all  times.  But  the  inno- 
vating party,  or  party  of  the  movement, 
is  more  esj^ially  subject  to  this  change 
of  views,  aims,  and  character :  it  can,  pro- 
perly speaking,  have  no  fixed  principles; 
as  soon  as  it  begins  to  assume  or  praftss 
such,  it  loses  its  trae  character  and  really 
passes  into  its  oppoote.  Accordingly,  in 
point  of  fiftc^  much  of  what  was  once 


WIPE. 


[  903  ] 


WIFR 


Whiggism  has  now  become  Toryism  or 
Conservadsm,  the  changes  in  the  const!- 
tation  which  were  formerly  sought  for 
bemg  now  attained;  and,  on  the  other 
hand,  as  new  objects  have  presented  them- 
selves to  it,  Whiggism  has,  in  so  &r  as  it 
retains  its  proper  character,  put  on  new 
aspects,  and  even  taken  to  itself  new 
names. 

WIFE;  HUSBAND  and  WIFE. 
Many  of  the  legal  incidents  of  the  rela- 
tion of  husband  and  wife,  or,  as  they  are 
called  in  our  law  books.  Baron  and  Fernet 
have  been  already  noticed:  Uie  mode 
of  contracting  the  relation  under  Mar- 
riage, and  of  dissolving  it,  under  Di- 
vorce ;  the  provision  for  the  wife  out  of 
her  husband's  real  estates,  made  by  the 
common  law  and  modified  by  statute,  is 
treated  of  under  Dowkr;  and  the  riffht 
of  the  husband  to  a  life  interest  in  his 
wife's  estates  of  inheritance  if  he  sur- 
vives her  and  has  had  by  her  a  child 
capable  of  inheriting,  under  Courtest  of 
England  ;  the  provision  which  may  be 
made  for  the  husband,  the  wife,  and  the 
ofispring  of  the  marriage  belongs  to  the 
subjects  of  Settlement  and  Jointure ;  and 
the  nature  of  the  property  which  the  wife 
may  have  independently  of  her  husband 
belongs  to  the  subjects  of  Paraphernalia, 
Pin-money,  and  Separate  Property.  The 
article  Parent  and  Child  shows  the 
relation  of  both  parents  to  the  children  of 
the  marriage. 

The  common  law  treats  the  wife  (whom 
it  calls  a  feme  covert,  and  her  condition 
coverture)  as  subject  to  the  husband,  and 
permits  him  to  exercise  over  her  reason- 
able restraint ;  but  the  wife  mav  obtain 
security  that  the  husband  shall  keep  the 
peace  towards  her,  and  also  the  husWnd 
may  have  it  against  the  wife.  The  hus- 
band and  wife  are  in  some  respects  legally 
one  person.  Hence  a  wife  cannot  sue 
separately  from  her  husband  for  injuries 
done  to  her  or  her  property,  or  be  sued 
alone  for  debts,  unless  her  husband  shall 
have  abjured  or  been  banished  the  realm; 
or  unless  where  she  is  separated  from  him 
and  has  represented  herself  as  a  single 
woman,  or  where,  by  particular  customs, 
she  is  permitted  to  trade  alone,  as  in 
liondon;  but  even  here  the  husband 
should  be  Joined  as  defendant  by  way  of 


conformity,  though  execution  will  issue 
against  the  wife  alone.  For  injuries  to 
the  wife's  person  or  property  the  remedy 
is  by  a  iomt  action.  They  cannot  con- 
tract with  or  sue  one  another ;  and  com- 
pacts made  between  them  and  all  debts 
contracted  towards  each  other  when  sinele 
(except  contracts  made  in  conaderation 
and  contemplation  of  marriage)  are  made 
void  by  their  union.  This  rule  does  not, 
however,  apply  to  debts  due  from  the 
husband  to  the  wife  in  a  representative 
character  as  administratrix  or  executrix. 
They  cannot  directly  make  grants  one  to 
another  to  take  effect  dunng  the  joint 
lives ;  nor  can  the  wife,  except  in  the  ex- 
ercise of  a  power,  devise  lands  to  her 
husband  or  to  any  other  person  unless 
(as  it  is  said)  by  ihe  custom  of  London 
and  York :  but  the  husband  may  devise 
or  bequeath  to  his  wife  property  to  be  en- 
joyed by  her  after  his  deatn.  They  can- 
not give  evidence  touching  one  another 
in  civil  matters,  with  this  exception,  that 
under  the  6  Geo.  IV.  c  16,  s.  37,  a  bank- 
rupt's wife  may  be  examined  touching 
the  estate  of  her  husband,  and  she  is  sub- 
ject to  the  usual  penalties  if  she  sup- 
presses or  falsifies  fkcts.  In  criminal 
prosecutions  for  injuries  done  by  either 
party  to  the  person  of  the  other,  the 
injured  party  may  be  a  witness.  With 
the  person  of  his  wife  the  husband  takes 
the  liability  to  her  debts  contracted  before 
marriage;  but  those  debts  are  duly  re- 
coverable during  the  wife's  life.  If  she 
dies  before  him,  he  is  relieved  from  that 
responsibility,  whatever  fortune  he  may 
have  had  with  her,  except  that  he  must 
apply  to  the  dischar^^  or  such  debts  anv 
assets  which  he  acquires  as  his  wife's  ad- 
ministrator. As  the  wife  is  supposed 
to  be  under  the  perpetual  control  of 
her  husband,  she  is  free  from  responsi- 
bility fbr  offences  short  of  murder  and 
treason  committed  at  his  instigation — ^the 
evidence  of  that  instigation  being  his 
presence  during  the  commission  of  the 
offence.  For  the  same  reason  all  deeds 
executed  by  her  are  void,  unless  by  virtue 
of  powers  given  to  her  or  under  the 
^arantee  of  certain  solemnities  ihe  ob- 
ject of  which  is  to  ensure  her  free  agency. 
A  disposition  by  a  woman  of  her  property 
after  the  commencement  of  a  trea^  for 


WIFE. 


[904  ] 


WIFE. 


marriage,  withoat  the  privity  and  con- 
currence of  her  intended  husband,  is  con- 
sidered by  courts  of  equity  to  be  fraudu- 
lenty  and  will  be  set  aside  after  the  mar- 
riage; and  by  the  act  1  Vic.  c  26,  passed 
in  1837,  a  will  made  before  marriage, 
either  by  a  man  or  a  woman,  is  revoked 
by  the  subsequent  marriage  of  the  party 
who  has  made  it  [Will  and  Testa- 
ment.] 

This  legal  identity  cannot  be  dissolved 
by  any  voluntary  act  of  the  parties.  Con- 
sequently no  deed  of  separation,  unless  it 
contains  an  immediate  and  certain  pro- 
vision for  the  wife,  and  no  advertisement 
or  other  public  notice  will  relieve  a  hus- 
band from  the  liability  to  provide  his 
wife  with  necessaries  fitting  to  her  rank 
in  life  (the  question  of  fitness  being  de- 
cided by  a  jury),  or  from  the  duty  of 
paying  the  debts  contracted  for  such  ne- 
cessanes,  if  she  has  been  driven  from  his 
house  by  his  misconduct  On  the  other 
hand,  a  wife  cannot  recover  at  law  from 
her  husband  from  whom  she  lives  apart 
any  allowance  which  he  has  contracted 
with  herself  to  pa^  her  in  consideration 
of  the  separation,  if  he  desires  that  their 
union  should  be  renewed.  A  deed  of 
separation  is  not  a  sufficient  answer  to  a 
suit  promoted  by  either  party  for  restitu- 
tion of  conjugal  rights ;  nor  is  it  an  an- 
swer to  the  charge  of  adultery  committed 
either  before  or  after  separation,  for 
though  **  the  ecclesiastical  court  does  not 
look  upon  articles  of  separation  with  a 
favourable  eye,  yet  they  are  not  held  so 
odious  as  to  be  considered  a  bar  to  adul- 
tery." (Haggard's  Consistory  JReports, 
i.  143.) 

A  divorce  can  only  be  obtained  by  act 
of  parliament  as  explained  in  Aoul- 
TERT  and  Divorce.  A  separation  may 
be  obtained  by  sentence  of  divorce  pro- 
nounced by  the  ecclesiastical  courts  for 
conjugal  infidelity  or  cruelty  on  the  part 
of  tiie  husband ;  but  this  is  not  a  dissolu- 
tion of  the  marriage. 

Considerable  difficulty  has  arisen  out 
of  the  conflict  between  the  law  of  Eng- 
land and  Scotland,  in  consequence  of 
marriages  celebrated  in  England  having 
been  dissolved  by  judicial  sentence  in 
Scotland.  Some  of  the  cases  are  given 
in  Burge's  Commentaries,  &c.  i.  668,  &c. 


The  sentence  of  separatioa  relieves  the 
husband  of  his  responsibility  for  bis 
wife's  debts  contracted  after  the  sentenoe 
is  pronounced,  or,  in  case  of  his  wiSs's 
adultery,  contracted  after  the  disoovery 
of  the  adultery  and  the  oonsequent  sepa- 
ration ;  for  if  no  separatioQ  taikes  place, 
or  if  the  husband  abandons  his  nsoal  re- 
sidence to  his  wife  and  her  paramour,  he 
will  be  liable  to  debts  contracted  by  her 
with  tradesmen  who  are  ignorant  of  the 
fiicts.  By  the  common  law,  also,  a  hus- 
band is  not  liable  for  the  debts  of  his 
wife  contracted  alter  she  has  quitted  his 
house  without  suffident  cause,  and  he  has 
given  particular  notice  to  the  tradesmen 
that  he  will  not  pay  her  debts.  Nor  is 
he  liable  for  debts  contracted  while  sbe  is 
livinp;  in  open  adultery.  If  the  separa- 
tion IS  obtained  bv  the  wife  on  acootmt  of 
the  cruelty  or  aaultery  of  her  hasfaaDd, 
the  spiritual  court  compels  him  to  nmor 
tain  her  (if  her  separate  property  will  sot 
enable  her  to  live  according  to  her  rank 
in  life)  by  requiring  him  to  make  her  an 
allowance  proportionate  to  his  means. 
[Alimony.] 

Though  a  woman  cannot  take  by  direct 
grant  from  her  husband*  she  can  ^e  by 
a  grant  made  by  her  husband  to  trustees 
for  her  benefit  She  can  also  acquii^ 
lands  by  descent  and  by  purchase  [Pub- 
chase]. 

By  the  common  law  the  hushaad  ac- 
quires all  the  personal  property  which 
tiie  wife  has  at  the  time  of  the  marriage, 
and  also  all  that  accrues  to  her  during 
the  marriage.  He  also  acquires  all  her 
chattels  real  or  leasehold  interests ;  yet  if 
a  settlement  has  not  been  made  on  her  ex- 
pressly in  consideration  of  her  fortune, 
those  portions  of  her  personal  property 
which  consist  of  securities  for  money  or 
beneficial  contracts,  and  her  chattels  real, 
survive  to  herself,  if  the  securities  have  not 
been  realised  and  the  chattels  real  have 
not  been  aliened,  during  his  life  by  her 
husband :  a  marriage  settlement  does  not 
deprive  her  of  this  right  with  regard  to 
things  in  action  acquired  subsequently  to 
the  execution  of  the  settlement  unless  it 
expressly  reserves  to  the  husband  fabat 
as  well  as  present  personalty.  If  a  hus- 
band requires  the  intervention  of  a  court 
of  equity  for  the  purpose  of  reductiig 
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into  poesession  his  wife's  property,  the 
court  will  require  him  to  make  on  her  a 
settlement  proportionate  to  the  henefit 
which  he  denves.  Usually  one  half  of 
the  fund  is  settled  upon  the  wife  and 
children,  but  the  court  takes  all  the 
circumstances  into  consideration;  espe- 
cially whether  any  settlement  alresuiy 
exists :  and  it  will  not  grant  its  aid  to  the 
wife  who  demands  a  settlement,  if  she  is 
the  bom  subject  of  a  state  which  gives 
the  whole  property  of  the  wife  to  the  hus- 
band. The  adultery  of  the  wife  deprives 
her  of  her  equity  (unless  she  has  been  a 
ward  of  court  married  without  the  con- 
sent of  the  court) ;  but  her  delinquency 
will  not  induce  the  court  to  vest  the 
whole  of  her  property  in  her  husband 
because  he  does  not  maintain  her.  The 
court  will  secure  the  property  for  the 
benefit  of  the  survivor  and  the  children. 
On  the  other  hand,  in  case  of  the  cruel^ 
of  the  husband,  or  his  desertion  of  his 
wife,  the  court  will  award  to  her  and  her 
.  children  not  only  the  whole  principal,  but 
the  interest  of  the  property  m  question. 

The  husband  is  entitled  during  his 
life  to  the  profits  of  his  wife's  freehold 
estates  of  which  she  is  seised  at  the 
time  of  marriage  or  during  the  coverture. 
By  the  conmion  law  a  husband  might 
aliene  his  wife's  real  estate  by  feofiment 
or  fine,  or  lease  it  for  her  life  or  that  of 
the  tenant,  and  she  was  left  to  her  re- 
medy if  she  survived  him,  or  her  heir  at 
law  had  his  remedy  if  the  husband  sur- 
vived :  if  they  neglected  that  remedy,  the 
alienation  by  the  husband  was  gooa;  but 
by  the  32nd  Henry  VIII.  c.  28,  the  wife 
or  her  heir  may  enter  and  defeat  the  hus- 
band's act  By  that  statute  the  lease  of 
lands  held  by  a  man  in  right  of  his  wife,  or 
jointly  with  her,  is  good  against  husband 
and  wife  if  executed  by  iMth ;  the  lease 
may  be  for  years  or  for  life,  but  it  must 
relate  to  land  usually  leased,  it  must  not 
be  by  anticipation  or  in  consideration  of 
a  fine ;  it  must  reserve  a  fair  yearly  rent 
to  the  husband  and  wife  and  heirs  of  the 
wife ;  and  the  husband  is  restricted  from 
aliening  or  discharg^g  the  rent  for  a 
longer  term  than  his  own  life.  If  how- 
ever the  wife  receives  rent  after  her  hus- 
band's death  upon  any  lease  of  her  estate 
improperly  granted  by  him,  she  confirms 


that  lease.  A  wife's  oopyhold  estates  are 
forfeited  to  the  lord  by  any  such  acts  <^ 
her  husband  as  are  ruinous  to  the  estate 
(e^.  wagte\  as  destroy  the  tenure  (e.^.  an 
attempt  to  convert  it  mto  a  freehold),  or 
otherwise  deprive  the  lord  of  his  rights, 
as  a  positive  refusal  to  pay  rent  or  per- 
form service.  But  courts  of  equity  will 
relieve  the  tenant  when  the  forfeiture  is 
not  wilful  or  can  be  compensated.  The 
enfranchisement  of  the  wife's  copyhold 
estate  by  the  husband  does  not  alter  the 
mode  of  descent,  but  the  estate  will  go  to 
the  wife's  and  not  to  the  husband's  heirs. 
Husband  and  wife  to  whom  freehold  or 
copyhold  lands  are  given  or  devised  take 
in  entireties,  and  not  as  joint  tenants ;  they 
are  jointly  seised,  but  neither  can  aliene 
without  the  consent  of  the  other,  and  the 
lands  will  belong  to  the  survivor. 

As  to  the  wife's  Dower,  see  that  ar- 
ticle. 

The  Statute  of  Distributions  (22  &  2S 
Car.  II.  c  10)  gives  to  the  widow  of  an 
intestate  husband  (if  her  claim  has  not 
been  barred  by  settlement)  one-third  of 
his  personal  proper^  when  thei«  is  issue 
of  the  marriage  living,  and  one-half 
when  there  is  none.  But  the  widow  of 
a  freeman  of  the  city  of  London,  or  of  an 
inhabitant  of  the  ecclesiastical  province 
of  York  (excepting  the  diocese  of  Ches- 
ter), if  the  husband  die  intestate,  leav- 
ing personal  property  more  than  suffi- 
cient to  pay  his  debts  and  funeral  ex- 
penses, is  entitled  to  the  furniture  of  her 
bedchamber  and*  her  apparel  (widow^t 
chamber),  or  to  50/.  in  lieu  of  it  if  her 
husband's  personalty  is  worth  2000/.; 
then  th^  personal  estate  is  divided  into 
three  parts,  whereof  one-third  goes  to  the 
widow,  one  to  the  children,  and  one  (the 
dead  man's  share)  to  his  administrator. 
Of  this  last  share  the  widow  is  entitled 
under  the  Statute  of  Dbtributions,  which 
regulates  the  division  of  it,  to  one-third 
if  there  is  a  cluld,  and  one-half  if  there  is 
not.  The  benefit  of  this  custom  cannot 
be  taken  from  the  widow  by  any  fraudu- 
lent device,  such  as  a  gift  by  the  hus- 
band to  a  third  party  whilst  he  was  at 
the  point  of  death;  or  a  gift  with  a  re- 
servation that  it  diould  only  take  efiect 
after  his  death. 

Marriage  revokes  powers  of  attorney 
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prerioosly  granted  by  the  wife,  and  db- 
«.bleB  her  from  granting  them;  but  it 
does  not  disable  her  from  accepting  such 
a  power,  or  from  acting  on  one  granted 
to  her  before  coverture.  She  may  also 
be  attorney  for  her  husband.  She  can  be- 
queath her  persoual  estate  by  will  under 
a  power. 

The  separation  of  husband  and  wife, 
and  the  effect  of  deeds  made  by  them 
either  in  consequence  or  in  contemplation 
of  snchaneyent  involves  many  difficult 
questions.  The  ecclesiafitical  courts  con- 
sider all  deeds  of  separation  and  all  cove- 
nants in  the  nature  of  such  deeds  to  be 
void.  The  courts  of  law,  however,  not 
only  have  supported  such  deeds  against 
the  husband,  but  have,  enforced  a  cove- 
nant made  by  him  with  his  wife's  trustees 
to  pay  her  an  annuity  as  a  separate  main- 
tenance in  the  event  of  their  future  sepa- 
ration, with  the  approbation  of  the  trus- 
tees. Whether  such  a  covenant  would  now 
be  supported  by  the  courts  of  law  is  very 
doubtful.  In  order  to  render  a  deed  of 
separation  valid,  it  ought  to  be  made  by 
the  husband  and  wife,  with  trustees  for 
the  wife,  and  any  provision  made  in  it  by 
the  husband  ought  to  be  for  a  valid  con- 
aideration,  such  as  a  covenant  on  the  part 
of  the  trustees  to  relieve  the  husband  from 
the  wife's  debts  or  maintenance;  the 
cruelty,  or  adultery,  or  desertion  of  the 
husband  is  a  consideration,  because  the 
wife  might  have  sued  him  in  the  ecclesi- 
astical courts,  and  obtained  alimony.  But 
courts  of  equity  will  not  interfere  to  en- 
force such  deeds,  though  by  a  strange 
inconsistency  they  will  enforce  the  hus- 
band's covenant  for  a  separate  mainte- 
nance if  made  through  the  intervention 
of  trustees,  and  indeed  in  certain  rare 
cases  if  made  between  the  husband  and 
wife  alone.  Nor  is  the  adultery  of  the 
wife  a  sufficient  answer  to  her  chum  to 
the  separate  maintenance.  It  is  doubtful 
whether  the  wife  can  anticipate  or  dis- 
pose of  this  kind  of  allowance;  the  more 
so,  because  it  ceases  if  the  cohabitation 
is  renewed,  or  b  onl^  prevented  by  the 
perverseness  of  the  wife.  The  ecclesias- 
tical courts  permit  husband  and  wife  to 
be  sued  separately. 
^  A  queen-regnant  is  legally  a  feme  sole 


or  single  woman :  and  so  is  a  qneen-eoo- 
sort  as  to  property. 

(Roper's  Law  cf  HmAtuul  amd  Wife^ 
edited  by  Jacob.) 
WIFE,  ROMAN.     [Mabbiacs.] 
WIFE.  {Scoiland).    The  moveable  or 
personal  estate  of  a  husband  and  wife  is 
under  the  administration  of  the  hnsbaod ; 
according  to  the  phraseology  of  the  lav 
it  is  called  "the  goods  in  commnnion,* 
because  on  the  dissolution  of  the  marriage 
by  the  death  of  either  party,  it  &Us  to  be 
so  divided  that  if  there  be  issoe  of  the 
marriage  a  third,  and  if  there  be  no  issoe 
a  half,  goes  to  the  nearest  of  kin  or  to  the 
legatees  of  the  deceased,  whether  has- 
buid  or  wife,  the  remainder  being  the 
property  of  the  survivor.     During  the 
continuance  of  the   marriage   the  hus- 
band's right,  as  administrator,  is  in  all 
respects  equivalent  to  the  right  of  a  pro- 
prietor;  and  whether  the  commoo  pro- 
perty has  been  acquired  by  hinaself  or  by 
the  wife,  it  is  entirely  at  his  di^iosBl,  in 
so  far  as  that  disposal  is  intended  to  havr 
effect  during  his  lifetime.     His  right  of 
bequeathing  it  is  limited  by  the  Scottish 
law  of  sucoesnon.    [Will.]    As  the  hus- 
band has  the  administration  of  the  wife's 
property,  he  is  responsible  not  oolj  to  the 
extent  of  the  goods  in  oommnnion,  but 
personally,  for    the  wife's    obligatioDS, 
whether  contracted  before  or  after  mar- 
riage.   Action  against  a  wife  for  debts 
contracted  before  marriage  is  laid  against 
herself,  but  her  husband  is  cited  as  ad- 
ministrator of  the  ^oods  in  communion, 
and  while  all  "diligence"  or  execntiaD 
for  attaching  property  fklls  on  the  goods 
in  commumon,  he  is  liable  to  whiuever 
execution  may  proceed  against  the  per- 
son.   In  case  of  the  dissolution  of  the 
marriage  before  execution,  the  execution 
will  proceed  only  against  the  portion  of 
the  goods  in  communion  whicn  &Ils  to 
the  share  of  the  wife  or  to  her  represen- 
tatives and  will  not  lie  against  the  per- 
son of  the  husband.   No  suit  can  be  raised 
against  a  married  woman  unless  the  hus- 
band has  been  made  a  party.     The  wife 
cannot  of  herself  enter  into  a  contract 
exigible  by  execution  against  the  goods 
in  communion  and  the  person  of  her  hus- 
band, unless  in  certain  cases  in  which  by 
general  law  or  by  practioe  she  holds  in 
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agency.  To  this  effect  she  is  praeposita 
negotiis  domesticis^  and  whatever  debts 
she  incurs  for  household  purposes  are 
debts  against  the  husband.  The  husband 
may  discharge  himself  fh)m  debts  so  in- 
curred, by  suing  out  an  **  inhibition '* 
against  her  in  the  Court  of  Session.  The 
sphere  of  her  authority  may  be  enlarged 
by  her  husband  intrusting  to  her  the 
management  of  any  department  of  busi- 
ness, and  she  will  then,  as  ostensibly  au- 
thorized to  represent  him  in  the  transac- 
tions relating  to  the  business,  render  him 
responsible  for  the  performance  of  her 
acts,  as  a  principal  is  responsible  for 
those  of  his  a^nt  A  wife's  agency  will 
not  extend,  without  special  authority,  to 
the  borrowing  of  money. 

Heritable  property  (a  term  nearly 
equiTHlent  tn  that  of  real  property  in 
Eiigland)  belonging  to  either  party  is  in 
the  administration  of  the  husband.  He 
can,  however,  grant  no  lease  of  his  wife's 
heritable  property,  to  last  beyond  his  own 
life,  without  her  concurrence.  On  the 
other  hand,  fh>m  the  date  of  the  procla- 
mation of  the  banns,  all  deeds  granted  by 
the  wife  are  null  if  they  do  not  bear  the 
husband's  concurrence.  His  right  of  ad- 
ministration, including  the  necessity  for 
his  concurrence  in  the  wife's  deeds,  may 
be  excluded,  either  generally  or  in  relar 
tion  to  some  particular  estate.  The  for- 
mer can  only  take  place  by  his  resigning 
his  ju8  tnariti  in  an  antenuptial  contract 
of  marriage ;  the  latter  may  be  accom- 
plished by  the  special  exclusion  of  the 
jits  martti  in  the  title  of  any  estate  con- 
veyed to  the  wife.  Every  deed  executed 
by  a  wife  is  presumed  to  have  been  exe- 
cuted under  the  coercion  of  her  husband, 
and  is  reducible  as  a  deed  executed  under 
the  effect  of  force  and  fear,  unless  the 
wife  ratify  it  by  oath  before  a  magistrate. 
On  occasion  of  the  ratification,  not  only 
must  the  husband  be  absent,  but  the  act 
of  ratification  must  bear  diat  he  was  so. 

A  separation  of  married  ]^rties  may 
take  place  either  by  judicial  mterference 
or  voluntary  contract  Actions  of  judi- 
cial separation  proceed  before  the  court 
of  session,  which  in  such  cases  exercises 
its  oonsistorial  jurisdiction  as  succeeding 
to  the  commissary  court  Personal  vio- 
lence or  acts  physically  or  morally  in- 


jurious on  the  part  of  the  husband,  will 
justify  a  judicial  separation  at  the  suit  of 
the  wife.  That  the  husband  insisted  on 
retaining  a  servant  with  whom  he  had 
held  an  illicit  intercourse  before  the  mar- 
riage was  held  a  ground  of  judicial  se- 
paration. (Letham  v.  Letham,  8th  March, 
1823,  2  S.  D,  284.)  In  judicial  separa- 
tions at  the  instance  of  the  wife,  an  ali- 
mentary allowance  is  awarded  to  her 
against  the  husband,  proportioned  to  his 
means.  When  a  husband  abandons  his 
wife,  an  alimentary  allowance  will  be 
awarded  to  her  without  a  judicial  separa- 
tion. A  voluntary  separation  may  take 
place  by  mutual  agreement,  but  in  such  a 
case  an  alimentary  allowance  will  not  be 
awarded  unless  it  has  been  stipulated  for. 
It  is  in  a  wife's  power,  however,  notwith- 
standinff  a  voluntary  separation,  to  sue 
for  judicial  separation  if  the  previous 
conduct  of  the  husband  towards  her  would 
justify  it,  and  thus  obtain  an  award  of 
alimony.  The  husband  whose  wife  is 
either  judicially  or  voluntarily  separated 
fW>m  him  ceases  to  be  responsible  for  the 
debts  incurred  by  her  after  the  date  ^ 
the  separation.  Her  own  property  is 
liable  to  execution  for  her  obligations, 
but  not  her  person,  unless  her  husband 
be  living  out  of  Scotland,  in  which  case 
it  has  been  decided  that  a  wife  transact- 
ing business  on  her  own  account  is  liable 
to  diligence  against  her  person,  or  arrest 
and  imprisonment  (Orme  v,  Diffors, 
30th  November,  1833,  12  5.  I).  149.) 
The  husband  has  the  uncontrolled  cus- 
tody of  the  children  of  the  marriage 
during  pupillarity.  The  court  of  session 
will  interfere  fbr  their  protection  in  the 
case  of  their  personal  ill-usage,  or  of 
danger  of  contamination,  but  not  on  the 
ground  of  a  special  estate  being  settied 
on  a  child  by  a  third  party. 

On  the  dissolution  of  a  marriage  by 
the  death  of  either  party,  an  anterior 
question  to  that  of  the  distribution  of  the 
property  is,  whether  the  marria^  was 
permanent  A  permanent  marriage  is 
one  which  has  lasted  for  a  jrear  and  part 
of  a  day,  or  of  which  a  living  child  has 
been  bom.  In  the  case  of  dissolution  by 
death  of  a  marriage  not  permanent,  there 
is  a  question  of  accounting,  and  the  pro- 
perty of  the  parties  is,  as  nearly  as  cir- 
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camstances  will  pennit,  so  distributed  as 
it  would  have  b€«n  had  no  marriage  be- 
tween them  been  solemnized.  In  the  case 
of  a  pennanent  marriage,  the  moveable 
property  is  divided  as  above  stated,  the 
survivor  gettinp^  a  half,  if  there  is  no 
issue,  and  a  third  if  there  is  issue.  Of 
any  real  property  in  which  a  wife  dies  in- 
fen,  if  there  has  been  a  living  child  bom 
of  the  marriage,  and  if  there  is  no  sur- 
viving issue  of  the  wife  by  a  former  mar- 
riage, the  widower  enjoys  the  life-rent 
use :  this  is  called  **  the  courtesy  of  Scot- 
land.'' A  widow  enjoys  the  life-rent  of 
one-third  part  of  the  lands  over  which 
her  husband  has  died  infeft,  by  way  of 
••Teroe."  The  distribution  of  the  pro- 
perty, personal  or  heritable,  may  be  other- 
wise arranged  by  antenuptial  contract,  or 
equivalents  to  ue  property  to  which  a 
party  would  succeed  may  be  made  by  the 
settlements  of  the  deceased. 

On  the  dissolution  of  marriage  by  di- 
vorce [Divobce],  the  offending  party 
Ibrfeits  whatever  provisions,  legal  or 
conventional,  he  or  she  might  be  entitled 
to  flrom  the  marriage :  and  the  innocent 
party,  at  whose  instance  the  suit  of  divorce 
IS  brought,  retains  whatever  benefits, 
legal  or  conventional,  he  or  she  may 
have  become  entitled  to  by  the  marriage. 
It  follows,  that  when  the  divorce  proce^ 
at  the  suit  of  the  wife,  she  obtains,  at  the 
date  of  the  decree  of  divorce,  the  pro- 
visions which,  as  above,  she  would  be 
entitled  to  on  the  death  of  her  husband  ; 
and  that,  on  the  other  hand,  if  the  suit  be 
at  the  instance  of  the  husband,  the  wife 
not  only  loses  her  right  to  such  provisions, 
but  forfeits  to  the  husband  whatever  pro- 
perty she  may  have  brought  into  the 
goods  in  communion. 

WILL  AND  TESTAMENT.  Before 
the  passing  of  the  32  Hen.  VIII.  c.  7, 
commonly  called  the  Statute  of  Wills, 
and  the  34  &  35  of  Henry  VIII.  c  5. 
there  was  no  general  testamentary  power 
of  freehold  land  in  England,  but  the 
power  of  making  a  will  of  personal  pro- 
perty, appears  to  have  existed  from  the 
earliest  period.  Yet  this  power  did  not 
originally  extend  to  the  whole  of  a  man's 
personal  estate ;  but  a  man's  goods,  after 
paying  his  debts  and  funeral  expenses, 
were  cUvisible  into  three  equal  parts,  one 


of  which  went  to  his  children,  another  to 
his  wife,  and  the  third  was  at  his  own  dis- 
posal. If  he  had  no  wife  or  no  children, 
ne  mi^ht  be<^ueath  one  half^  and  if  he 
had  neither  wife  nor  children*  the  whole 
was  disposable  by  will  (2  Bl.  Comm^ 
492;  Fitzherbert,  Ao^.  Brrv,,  122}. 
The  law  however  was  gradnally  altf;red 
in  other  parts  of  England,  and  in  the 
province  of  York,  the  principality  of 
Wales,  and  in  the  city  of  Laudon  more 
lately  by  statute,  so  as  to  give  a  man  the 
power  of  bequeathing  the  whole  of  his 
personal  property.  At  present  by  the 
1  Vict  c  26,  for  the  amendment  of  the 
law  with  respect  to  wills  (whereby  the 
former  statutes  there  ennmenited  widi 
respect  to  wills  are  repealed,  except  so 
far  as  the  same  acts  or  any  at  them  re- 
spectively relate  to  any  wills  g£  estates 
pur  autre  vie  to  which  this  act  does  not 
extend),  it  is  enacted  that  it  shall  be  law- 
ful for  every  person  to  devise*  bequeath, 
and  dispose  of,  by  his  will,  execoted  as 
required  by  that  act,  all  real  and  peisoDal 
estate  which  he  shall  be  entitled  to  other 
at  law  or  in  equity  at  the  time  <Mf  his 
death.  Great  alterations  have  been  in- 
troduced into  the  law  of  wills  by  this 
statute ;  but  as  it  does  not  extend  to  any 
will  made  before  the  1st  of  January*  1836, 
it  is  necessary  to  consider  the  law  as  it 
stood  previous  to  the  act. 
'  In  ^neral  all  persons  are  capable  of 
disposing  by  will  of  both  real  and  per- 
sonal  estate  who  have  sufficient  under- 
standing. The  power  of  the  king  to 
make  a  will  is  defined  by  the  39  &  40 
Geo.  III.  c.  88,  8.  10.  By  the  former 
statute  of  wills,  married  women,  persons 
within  the  age  of  twenty-one  years,  idiots 
and  persons  of  nonsane  memory,  were 
declared  incapable  of  maldng  wills  of 
real  estate.  These  disabilities  also  ap> 
plied  to  a  bequest  of  personal  estate, 
except  that  infants  of  a  certaun  age, 
namely,  males  of  fburteen  and  fismaies 
of  twelve  might  dispose,  by  will,  of  per- 
sonalty ;  and  that  by  the  12  Car.  it.  c. 
21,  s.  8,  a  father  under  twenty-one  might, 
by  a  will  attested  b^  two  witnesseSt  ap- 
point guardians  to  hts  children.  But,  by 
the  second  section  of  the  new  Wills  Act, 
no  will  made  by  any  person  under  the 
age  of  twenty-one  years  is  valid ;  and  so 
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ivUl  made  by  any  married  woman  is 
valid,  exept  such  a  will  as  might  have 
been  made  by  a  married  woman  before 
the  passing  of  the  new  act  The  dis- 
ability of  a  married  woman  is  not  abso- 
lute. She  may  make  a  will  of  her  per- 
sonal property  if  her  husband  consents 
to  that  particular  will,  and  it  will  be 
operative  if  he  survive  her.  The  va- 
lidity of  a  lunatic's  will  depends  upon 
the  state  of  his  mind  at  the  time  of 
making  it  Persons  bom  deaf  and  dumb 
are  presumed  to  be  incapable  of  making 
a  will,  but  the  presumption  may  be 
rebutted  by  evidence.  Blindness  and 
deafhess  alone  do  not  produce  incapacity. 
Devises  ;of  lands  by  aliens  are  at  least 
voidable^  the  crown  being  entitled,  after 
office  found,  to  seize  them  in  the  hands 
of  the  devisee,  as  it  might  have  done  in 
those  of  the  alien  during  his  life. 

Previously  to  the  Lite  act  the  general 
power  of  testators  was  subject  to  excep- 
tions. Customary  freeholds  and  copy- 
holds were  not  within  the  Statute  of  Wills, 
and  therefore,  unless  where  devisable 
by  special  custom,  could  in  general  be 
passed  only  by  means  of  a  surrender  to 
the  use  of  a  will.  By  the  55  Geo.  III. 
c  192,  tiie  want  of  a  surrender  was  sup- 
plied in  cases  where  it  was  a  mere  form, 
but  the  act  *did  not  apply  to  cases  where 
there  was  no  custom  to  surrender  to  the 
use  of  a  will,  nor  to  what  are  called  cus- 
tomary freeholds.  A  devisee  or  surren- 
deree of  copyholds  could  not  devise  before 
admittance,  though  an  heir-at-law  might 
Conditions  were  not  devisable,  nor  were 
•rights  of  entry  or  action,  nor  contingent 
interests  when  the  person  to  be  entitied 
was  not  ascertained :  lands  acquired  after 
the  execution  of  the  will  also  did  not 
pass  by  it ;  but  by  section  3  of  1  Vict  c.  26, 
the  power  of  disposition  by  will  extends 
to  all  real  and  personal  estate,  and  to  all 
estates,  interests,  and  rights  to  which  the 
testator  may  be  entitled  at  the  time  of 
his  death,  though  acquired  subsequenUy 
to  the  execution  of  his  will.  There  is  no 
restriction  as  to  the  pefsons  to  whom  de- 
vises or  bequests  may  be  made  except 
under  the  34  &  35  Hen.  VIII.  c  5, 
which  forbids  devises  of  lands  to  bodies 
politic  and  corporate.  Exceptions  to 
this   statute   have  been  introduced  by. 


the  43  Geo.  IIL  c.  107,  and  43  Geo. 
III.  c  108,  which  authorize  devises  of 
lands  to  the  ffovemors  of  Queen  Anne's 
Bounty,  and  &r  the  erection  or  repair  of 
churches  or  chapels,  the  enlargement  of 
churchyards  or  of  the  residence  or  glebe 
for  ministers  of  the  Church  of  England. 
Alienaj^e  cannot  be  properly  called  an 
incapacity  to  take  by  devise,  as  the  de- 
vised glands  remain  in  the  alien  till  office 
found,  when  they  vest  in  the  crown.  By 
the  9  Geo.  II.  c  36,  no  hmds  or  personal 
estate  to  be  laid  out  in  the  purchase  of  or 
charged  on  land  can  be  given  to  any  cha- 
ritable use  by  way  of  devise.  [Mort- 
main.] By  Uie  40  Geo.  III.  c.  96,  no 
disposition  of  property  can  be  made  by 
wiU  or  otherwise,  so  as  to  accumulate  the 
income  for  a  longer  period  than  for 
twenty- one  years  after  the  death  of  the 
settlor,  or  during  certain  minorities  [Ac- 
cumulation] ;  and  by  what  is  called  the 
rule  against  perpetuities,  no  property  can 
be  settied  by  deed  or  will  so  as  to  be  in- 
alienable for  more  than  a  life  or  lives  in 
being,  and  twen^-one  years  afterwards. 

Before  the  1  Vict  c.  26  wills  of  per- 
sonal estate  might  even  be  nuncupative, 
that  is  to  say,  might  be  declared  by  the 
testator  without  writing  before  witnesses, 
provided  they  were  made  in  conformity 
with  the  directions  contained  in  the  19tQ 
section  of  the  Statute  of  Frauds  (29  Car. 
II.  c.  3).  A  will  of  freehold  lands  of 
inheritance  was  required  to  be  executed 
in  the  manner  prescribed  by  the  5th  sec- 
tion of  the  Statute  of  Frauds,  which 
required  it  to  be  signed  by  the  party  de- 
vising, or  by  some  other  person  in  his 
presence  ana  by  his  express  direction, 
and  to  be  attested  and  subscribed  in  the 
presence  of  the  devisor  by  three  or  more 
credible  witnesses.  The  term  **  credible," 
which  gave  rise  to  much  discussion  under 
the  old  law,  is  omitted  in  the  new  act, 
and  it  is  enacted  in  the  14th  section  that 
no  will  is  to  be  void  on  account  of  the 
incompetency  of  any  attesting  witness. 
By  the  15th  section  gifts  to  attesting  wit- 
nesses or  their  wives  or  husbaniu  are 
declared  void.  This  is  an  extension  of 
the  25  Geo.  II.  c.  26,  which  related  only 
to  wills  which  at  that  time  required  the 
attestation  of  witnesses,  that  is  to  say,  to 
wills  of  real  estate.    The  words  as  to 
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vives  or  husbands  are  new.  The  Bigna- 
ture  of  the  testator  was  not  required  for 
the  yalidity  of  a  will  of  personaltj  or  of 
copyholds,  whether  the  instrument  was  in 
his  own  band-writing  or  in  that  of  an- 
other. But  by  the  9th  section  of  1  Vict 
c  26,  no  will,  whether  of  real  or  personal 
estate,  is  to  be  valid  unless  it  be  in  writ- 
ing, and  signed  at  the  foot  or  end  by  the 
testator  or  by  some  person  in  his  presence 
and  by  his  direction ;  and  such  signature 
must  be  made  or  acknowledged  by  the 
testator  in  the  presence  of  two  or  more 
witnesses  present  at  the  same  time,  and 
such  witnesses  must  attest  and  subscribe 
the  will  in  the  presence  of  the  testator, 
but  no  particular  form  of  attestation  is 
necessary.  Section  10  enacts  that  all 
appointments  made  by  will  are  to  be  exe- 
cuted in  the  manner  above  prescribed, 
and  are  to  be  valid  when  so  executed 
notwithstanding  the  nonobservance  of  any 
other  ceremonies  required  by  the  power 
under  which  the  appointment  is  made. 
By  the  11th  and  12th  sections,  it  is  de- 
clared that  the  act  is  not  to  affect  the 
wills  of  soldiers  on  actual  service  or  of 
mariners  at  sea,  which  are  to  remain  sub- 
ject to  the  particular  provisions  made 
respecting  them  by  the  11  Geo.  IV.  and 
1  Wm.  IV.  c.  20.  Questions  formerly 
arose  as  to  what  was  a  publication  of  a 
will,  but  section  1 3  of  1  Vict  c.  26  enacts 
that  no  other  publication  shall  be  requi- 
site than  execution  in  the  manner  pre- 
scribed. 

It  is  the  rule  in  England,  that  a  will  of 
lands  is  regulated  by  the  law  of  the 
country  in  which  the  lands  are.  The 
place  where  and  the  language  in  which 
such  a  will  is  written  are  unimportant : 
the  locality  of  the  lands  is  the  only  point 
to  be  considered.  A  will'made  in  France 
and  written  in  French,  of  lands  in  Eng- 
land, must  contain  expressions  which 
when  translated  into  English  would  pro- 
perly designate  the  lauds  in  question,  and 
must  be  executed  according  to  the  forms 
required  by  the  English  law.  Lands  in 
England  which  belong  to  an  English  sub- 
ject domiciled  abroad  and  dying  intes- 
tate, will  descend  according  to  the  Eng- 
lish law.  With  respect  to  personalty,  on 
the  other  hand,  in  cases  both;  of  testacy 
and  intestacy,  the  law  is  different    If  a 


British  subject  becomes  domiciled  afavoad. 
the  law  of  his  domicile  at  tiie  tinijeaf 
his  death  is  the  rule  which  the  En^isfa 
courts  follow  in  determining  the  vmlidity 
of  his  will  and  admiBistering  his  penonal 
property  in  England,  and  vice  verm  in 
the  case  of  a  foreigner  d3ring  donicikd 
in  England.  Cases  sometimes  aise  in 
which  it  is  difficult  to  determine  what 
was  the  domicile  at  the  time  of  the  death 
of  the  party,  and  conseqomitly  what  rale 
is  to  be  followed  in  the  (UstaribatiQB  of 
his  personal  estate.  If  an  EngHahman 
domiciled  abroad  has  real  property  m 
England,  he  ought,  on  aoooont  oi  the 
dimrenoe  of  the  doctrine  with  respect  t9 
real  and  personal  property,  to  naake  tvo 
wills,  one  duly  executed  aocozding  to  the 
Ei^lish  law  for  devising  his  real  estate, 
and  another  framed  acoording  to  the  hw 
of  his  domicile  for  the  disposal  of  his 
personal  property. 

A  will  is  a  revocable  inatrameiit  It 
was  an  established  rule  of  law  that  the 
will  of  a  feme  acle  was  reroked  by  her 
marriage,  but  marriage  alone  was  noi 
considered  a  revocation  of  the  will  of  a 
man;  though  marriage  and  the  birth  of 
a  child,  whom  the  will  would  disinherit 
conjoindy  were  admitted  by  the  eoorts  to 
have  that  effect,  on  the  groond  that  thee 
circumstances  together  produced  such  a 
change  in  the  testator's  sitoatioD,  that  it 
could  not  be  presumed  he  coold  inteod 
any  previous  aisposition  of  his  property 
to  continue  unchanged.  B»y  section  18 
of  the  new  act  every  will  maide  by  a  man 
or  woman  is  revoked  b^  marriage,  except 
a  will  made  in  exercise  of  a  power  of 
appointment  when  the  real  or  personal 
estate  thereby  appointed  would  not,  in 
default  of  appointment,  pass  to  the  heir, 
personal  representative,  or  next  of  km  of 
the  appointor.  And  by  the  19th  section 
no  wiU  is  to  be  considered  as  revoked  by 
any  presumption  of  intentiaa  on  the 
ground  of  an  alteration  in  ctrcamstaneeEb 
By  the  SOth  section  no  will  or  oodidl  is 
revocable  except  as  above  mentioned,  or 
by  another  will  or  «KiiciI  exeonted  ia  the 
manner  required  by  the  act  or  by  a  writ- 
ing declaring  an  intention  torpvoke.  exe- 
cuted in  the  same  manner,  or  by  boxitingi 
tearing,  or  otherwise  destroying  thewiE 
by  the  testator  himself,  or  by  aome  odier 
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person  in  hb  presence,  and  by  bis  direc- 
tion, with  intent  to  revoke.  By  the  21st 
section  no  obliteration,  interlineation,  or 
other  alteration  made  in  any  will  after 
execution  is  to  have  any  effect,  except  in 
fio  far  as  the  words  or  effect  of  the  will 
pi-evious  to  the  alteration  cannot  be  made 
out,  unless  the  alteration  be  executed  as  a 
will,  such  execution  to  be  in  the  margin 
opposite  or  near  to  the  alteration,  or  to  a 
memorandum  referring  to  the  alteration. 
By  the  Statute  of  Frauds  witnesses  to  a 
will  were  required  to  sign  in  the  testator's 
presence,  but  it  was  not  necessary  that  he 
should  sign  in  their  presence,  whereas  by 
section  6  of  that  act  a  mere  revocation  in 
writing  must  have  been  signed  by  the 
testator  in  presence  of  the  witnesses,  but 
they  were  not  required  to  sign  in  his 
presence.  This  inconsbtency  is  now  re- 
moved. The  21st  section  alters  the  law 
as  to  the  effect  of  obliterations  where  the 
words  remain  legible,  and  of  cancellation 
by  drawing  lines  across  the  whole  or  any 
part  of  the  will.  These  acts  will  now  be 
of  no  effect  unless  properly  executed  and 
attested.  By  the  2Srd  section  no  convey- 
ance or  other  act  made  or  done  subse- 
quently to  the  execution  of  a  will  of  real 
or  personal  estate,  except  an  act  of  revo- 
cation, is  to  prevent  the  operation  of  the 
will  upon  such  estate  or  interest  as  the 
testator  has  power  to  dispose  of  at  tlie 
time  of  his  death :  and  by  the  24th  sec- 
tion every  will  is  to  be  construed  with 
reference  to  the  real  and  personal  estate 
comprised  in  it,  so  as  to  take  effect  as  if 
it  had  been  executed  iomiediately  before 
the  death  of  the  testator,  unless  a  con- 
trary intention  appear  on  the  will. 

Kepublication  of  a  will  is  in  fact  a  re- 
execution  of  it,  being  a  repetition  of  the 
ceremonies  required  for  its  original  va- 
lidity :  before  the  recent  act  a  devise  of 
lands  oould  only  be  republished  b^  signa- 
ture and  attestation  by  three  witnesses, 
while  with  respect  to  copyholds  and  per- 
sonalty a  will  might  be  republished  with- 
out any  formal  execution,  and  even  by 
the  mere  parol  acts  and  declarations  of  the 
testator. 

The  22nd  section  of  the  act  provides 
that  no  will  or  codicil,  or  any  part  there- 
of, which  shall  have  been  in  any  manner 
revoked,  shall  be  revived  otherwise  than 


by  the  re-execution  thereof,  or  by  a  codi- 
cil executed  in  manner  required  by  the 
act,  and  showing  an  intention  to  revive 
the  same ;  and  when  any  will  or  codicil 
which  shall  be  partly  and  aflerwards 
wholly  re^'oked,  shall  be  revived,  the  re- 
vival is  not  to  extend  to  such  parts  as  had 
been  revoked  before  the  revocation  of 
the  whole,  unless  a  contrary  intention 
a|)pear.  Under  the  old  law,  if  a  second 
will  or  codicil  which  revoked  a  former 
will  was  afterwards  cancelled,  tiie  first, 
if  it  had  been  kept  undestroyed,  was  held 
to  be  revived.  It  had  previously  been 
determined  (4  Ves.,  610)  that  a  subsequent 
codicil,  merely  for  a  particular  purpose 
and  confirming  the  will  in  ofher  respects, 
did  not  amount  to  a  republication  of  parts 
of  the  will  revoked  by  a  former  oodiciU 
This  section  extends  the  doctrine  to  the 
case  where  a  will  had  been  first  partially 
and  afterwards  wholly  revoked. 

Estates  or  interests  in  property  created 
by  way  of  executory  devise  or  bequest, 
that  is  to  say,  such  as  are  made  expectant 
on  the  determination  of  prior  estates  in 
the  same  property,  may  be,  like  estates 
created  by  way  of  remainder  in  a  deed, 
either  vested  ur  contingent  So  far  as 
depends  upon  the  nature  of  the  limita- 
tions themselves,  the  same  rules  are  in 
general  applicable  to  executory  devises 
or  bequests  as  to  remainders;  but  testa- 
mentary instruments  are  not  constmed 
with  the  same  strictness  as  deeds,  and  in 
determining  the  question  of  vesting  or 
contingency,  many  considerations,  de- 
pending on  expressions  in  the  will  or 
other  circumstances  appearing  upon  the 
face  of  it,  are  admitted  as  affording  pre- 
sumptions of  the  intention  of  tiie  testator. 
It  is  impossible  here  to  give  any  enume> 
ration  of  the  numerous  rules  which  have 
been  laid  down  on  this  subject,  and  which 
are  of  course  liable  to  be  modified  accord- 
ing to  the  circumstances  of  each  parti- 
cular case.  It  may  however  be  observed 
generally  that  when  a  future  gift  is  pre- 
ceded by  a  gift  of  the  immediate  interest, 
it  is  to  be  presumed  that  the  enjoyment 
only  is  noctpoued,  and  that  the  future  gift 
is  vested  in  interest;  whereas  when  there 
18  no  gift  of  the  immediate  interest,  the 
contrary  presumption  obtains :  and  again, 
that  irhen  the  enjoyment  of  a  gift  is  post- 
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poned,  not  on  account  of  circumstances 
persona]  to  the  object  of  the  gift,  but  with 
a  view  to  the  circumstances  of  the  estate, 
the  gift  is  to  be  presumed  vested.  With 
respect  to  pecuniary  legacies,  some  dis- 
tinctions, borrowed  from  the  civil  law, 
.  are  admitted  which  have  no  place  as  to 
real  estate.  One  of  these  distinctions  is 
that  where  futurity  is  annexed  to  the  suih 
stance  of  the  gift,  the  vesting  is  in  the 
mean  time.suspendedj  but  where  the  time 
^payment  on\y  is  future,  the  legacy  vests 
mimediately.  If  however  the  only  gift  is 
coutained  in  the  direction  to  pay,  this  case 
is  to  be  regarded  as  one  in  which  time 
is  annexed  to  the  substance  of  the  gift. 
When  a  future  gift  of  a  principal  sum  is 
coupled  with  a  gift  of  the  interest  iu  the 
mean  time,  a  strong  presumption  exists  in 
fkvour  of  vesting.  It  is  generally  consi- 
dered that  a  very  dear  expression  of  in- 
tention must  exist  in  order  to  postpone 
the  vesting  of  residuary  bequests,  on  the 
ground  that  intestacy  may  often  be  the 
consequence  of  holding  them  to  be  con- 
tingent. 

Great  changes  have  been  introduced  in 
the  law,  as  to  the  interpretation  of  wills 
by  the  above-mentioned  24th  section  of 
the  act,  which  declares  that  wills  are  to 
be  construed  to  speak  as  if  they  were 
executed  immediately  before  the  death  of 
the  testator,  and  the  six  following  clauses. 
The  25th  section  enacts  that,  unless  a 
contrary  intention  appear  on  the  will,  a 
residuary  devise  shall  include  all  estates 
comprised  in  lapsed  and  void  devises. 
This  alters  the  former  law,  whereby  such 
estates  devolved  on  the  heir.  The  26th 
clause  enacts  that  a  general  devise  of 
the  testator's  lands  shall  include  copy- 
hold and  leasehold  as  well  as  freehold 
lands,  unless  a  contrary  intention  appear. 
This  also  effects  a  considerable  alteration 
in  the  law  of  devises.  Formerly  neither 
copyholds  (unless  surrendered  to  the  use 
of  the  will)  nor  leaseholds  would  pass  by 
a  general  devise  of  lands  or  other  general 
words  descriptive  of  real  estate,  unless  the 
testator  had  no  freehold  lands  on  which 
the  devise  might  operate.  Since  the  statute 
of  the  55  Gea  III.  c  192,  which  dispenses 
with  the  necessity  of  surrenders  in  certain 
cases,  copyholds  stood  upon  nearly  the 
same  footmg  as  freeholds,  in  respect  to 


a  general  devise ;  bnt  leaseholds  still  cod- 
tinupd  subject  to  the  old  rule  of  law.  By 
the  27th  section,  unless  a  contrary  inten- 
tion appear,  a  general  devise  of  real  estate 
and  a  general  bequest  of  personal  estate 
are  respectively  to  include  estates  and 
property  over  which  the  testator  has  a 
general  power  of  appointment.  It  was 
never  considered  necessary  in  the  exe- 
cution of  a  power  of  appointing  real  estate, 
whether  general  or  special,  to  refer  ex- 
pressly to  the  power.  It  was  sufficient  if 
the  intention  to  exercise  it  app«ired  from 
a  description  of  the  property  in  the  will 
or  by  other  means.  If  the  testator  had 
no  other  lands  which  answered  the  de- 
scription, a  general  devise  would  have 
been  a  good  execution  of  the  power;  bat 
it  was  otherwise  if  he  had  any  other  lands 
which  would  satisfy  the  terms  of  the 
devise.  The  enactment  affiles  only 
when  the  testator  has  a  general  pover 
of  appointment  Where  the  power  is 
limited  or  special,  it  seems  that  the  old 
rule  of  construction  will  still  hold.  As 
to  personal  property  the  rule  was,  that 
there  must  be  some  reference  to  the 
power,  on  the  somewhat  unsatis&ctory 
ground  that  as  any  person  must  be  sup- 
posed possessed  of  some  personalty,  there 
was  enough  to  make  a  general  bequest 
operative  without  reference  to  the  pro- 
perty comprised  in  the  power.  With 
respect  to  devises,  it  seems  that  the  oid 
rule  must  still  prevail  where  the  power 
is  special  or  limited.  By  the  28th  section 
a  devise  of  real  estate  without  words  of 
limitation  is,  unless  a  contrary  intentioD 
appear  by  the  will,  to  be  construed  Co  pas 
the  fee.  This  clause  introduces  a  very 
considerable  alteration  of  the  old  bw, 
under  which,  in  accordance  with  the 
doctrine  that  the  heir  was  not  to  be  dis- 
inherited by  implication,  it  was  settled 
that  a  devise  of  lands  without  wmds  of 
limitation  conferred  on  the  devisee  an 
estate  for  life  only,  notwithstanding  the 
appearance  of  a  contrary  intention  in 
other  parts  of  the  will.  The  29th  section 
enacts,  that  in  any  devise  or  bequest  of 
real  or  personal  estate  the  words  ''die 
without  issue,"  ''die  without  leaving 
issue,"  or  **  have  no  issue,"  or  any  other 
words  of  the  like  import,  shall  be  coo- 
strued  to  mean  a  want  or  fiulue  of  issue 
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at  the  time  of  the  death,  and  not  an  in- 
definite failure  of  issue,  unless  a  contrary 
intention  appear ;  except  in  cases  where 
such  words  mean,  if  no  issue  described 
in  a  preceding  gift  shall  be  born,  or  if 
there  shall  be  no  issue  who  shall  live  to 
attain  the  age  or  otherwise  answer  the 
description  required  for  obtaining  a  vested 
estate  by  a  preceding  gift  to  such  issue. 
Under  the  old  law,  when  a  testator  gave 
an  estate  to  A  and  his  heirs,  and  directed 
that  if  A  died  without  issue  it  should  go 
to  B,  though  his  meaning  in  most  cases 
was  that  B  should  have  it  unless  A  had 
issue  living  at  the  time  of  his  death,  the 
word  **  issue "  was  held  to  comprise  de- 
scendants of  every  degree  existing  at  any 
distance  of  time,  and  the  consequence 
was,  that  where  the  subject  of  the  devise 
was  real  estate,  A  took  an  estate  tail  and 
acquired  the  absolute  dominion  over  the 
property,  and  where  it  was  personalty 
the  ulterior  disposition  to  B  was  void  for 
remoteness. 

By  the  30th  section  every  devise  of 
real  estate  (not  being  a  right  of  presen- 
tation to  a  church)  to  a  trustee  or  exe- 
cutor is  to  be  construed  to  pass  a  fee 
simple,  unless  where  a  definite  term  of 
years  or  an  estate  of  freehold  less  than 
the  fee  simple  is  expressly  given  to  him. 
And  by  the  31st  section  trustees  under 
an  unlimited  devise  to  them,  when  the 
trust  may  endure  beyond  the  life  of  a 
person  beneficially  entitled  for  life,  are 
to  take  the  fee.  When  the  limitation  in 
a  will  was  made  to  a  trustee  by  way  of 
use,  he  took  the  legal  estate  by  the  ope- 
ration of  the  statute  of  uses,  without 
reference  to  the  nature  of  the  trust.  But 
in  other  cases  the  question  was  deter- 
mined by  the  intention  of  the  testator, 
as  collected  from  the  nature  of  the  trust ; 
and  the  trustee  was  considered  to  take 
only  that  quantity  of  estate  which  the 
exigencies  of  the  trust  required.  Such 
a  rule  of  construction  was  obviously  of 
very  difficult  operation,  and  it  was  often 
not  easy  to  determine  in  whom  the  fee 
was  vested  at  any  given  period,  and 
therefore  who  were  the  proper  parties  to 
deal  with  the  property  and  to  join  in  a  con- 
veyance of  it.  The  enactments  contained 
in  the  two  last-mentioned  sections  will  in  a 
great  measure  remedy  this  inconvenience. 

VOL.  II. 


It  ibllows  from  the  nature  of  wills  that 
the  devises  and  bequests  contained  in 
them  are  liable  to  fiulnre  from  the  death 
of  tiie  devisee  or  legatee  before  the  tes- 
tator. This  18  called  the  doctrine  of 
lapse.  It  applies  equally  to  devises  of 
real  estate  and  to  bequests  of  personalty. 
It  is  a  general  rule  that  words  of  limi- 
tation to  heirs  or  executors  superadded 
to  a  ^ft  have  no  effect  in  preventing 
lapse  m  case  of  the  devisee  or  legatee 
dying  before  the  testator,  for  they  are 
considered  not  as  words  of  gift,  but 
merely  as  indicating  the  legal  devolution 
of  the  property.  When  tiie  gift  is  to 
several  persons  as  joint  tenants,  unless 
all  the  objects  die  before  the  testator, 
there  can  be  no  lapse ;  for  as  joint  tenants 
are  ,^h  takers  of  the  whole,  any  one 
existing  at  the  death  of  the  testator  will 
be  entitied  to  the  whole.  The  same  is 
the  case  where  the  gift  is  to  a  class,  unless 
where  the  individuals  of  the  class  were 
ascertained  before  the  lai)6e.  Two  changes 
have  been  introduced  into  the  law  of 
lapse  by  the  new  act  The  32nd  section 
enacts  that  devises  of  estates  tail  shall 
not  lapse,  but  that  where  the  devisee  in 
tail  dies  during  the  life-time  of  the  tes- 
tator, leaving  issue,  the  devise  shall  take 
effect  as  if  he  had  died  immediately  after 
the  testator,  unless  a  contrary  intention 
appear  b^  the  will :  and,  by  the  33rd 
section,  gifts  to  children  or  other  issue 
who  shall  die  before  the  testator,  having 
issue  living  at  the  testator's  death  are  not 
to  lapse,  but,  if  no  contrary  intention 
appear  by  the  will,  are  to  take  effect  as 
if  the  persons  had  died  immediately  after 
the  testator.  As  a  will  of  personalty 
operated  upon  all  the  property  of  that 
kmd  belonging  to  the  testator  at  the  time 
of  his  decease,  there  could  obviously  be 
no  intestacy  with  regard  to  any  part  of 
the  personal  estate  while  there  was  a 
valid  residuary  bequest.  The  same  will 
now  be  true  of  wills  of  real  estate  in 
which  there  is  a  valid  residuary  devise, 
80  that  there  will  no  longer  be  room  for 
many  of  the  questions  that  arose  as  to 
whether  the  residuary  devisee  took  be- 
neficially or  as  a  trustee,  and  as  to  the 
devolution  of  real  estate  directed  to  be 
sold. 

If  an  ambiguity  exists  on  the  face  of 
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a  will,  or,  as  it  is  technically  tenned,  is 
patent  parol  evidence  cannot  be  admitted 
to  remove  it,  becanse  to  admit  evidence 
to  explain  what  the  will  has  left  uncertain 
would  be  in  effect  to  make  a  new  will 
by  parol.  If  the  ambiguity  is  not  ap- 
parent on  the  fiice  of  the  will,  but  arises 
m)m  circumstances  disclosed  when  an 
attempt  is  made  to  carry  the  will  into 
effect,  it  may  be  removed  by  evidence  of 
the  same  nature. 

(Powell  On  Devises,  and  Jarman's 
Notes  to  Bythewood's  Precedents,  Wilis.) 

WILL,  ROMAN.  A  Roman  will 
was  called  Testamentum.  Testamentnm 
was  defined  by  the  jurists  of  the  Imperial 
period  to  be  **  a  legal  mode  of  a  man's  de- 
claring his  intention  in  due  form,  to  take 
effect  after  his  death."  The  person  who 
made  such  declaration  was  called  Testator. 

The  power  of  making  a  Roman  testa- 
ment only  belonged  to  Roman  dtizens 
who  were  sui  juns,  a  rule  which  excluded 
a  great  number  of  persons:  those  who 
were  in  the  power  of  another,  as  sons  not 
emancipated,  and  daughters;  impuberes; 
dumb  persons,  deaf  persons,  insane  per- 
sons, and  others ;  and,  as  a  general  nile, 
all  women.  The  circumstances  under 
which  a  woman  could  make  a  will  were 
peculiar ;  and  they  would  require  a  very 
particular  statement  A  male  of  the  age 
of  fourteen  years  complete,  unless  under 
some  special  incapacity,  could  make  a 
valid  will.  A  female,  so  fiir  as  respected 
age  only,  acquired  this  capacity  on  the 
completion  of  her  twelfth  year. 

Originally  Roman  citizens  made  their 
wills  at  Calata  Comitia,  which  were  held 
twice  a  year  for  this  purpose.  It  is  not 
said  that  these  wills  were  made  in  writing ; 
and  it  is  here  assumed  that  they  were 
made  at  the  Calata  Comitia  only  for  the 
purpose  of  securing  the  proper  evidence 
of  tiie  testator's  intention.  It  has  been 
maintained  by  Niebuhr,  that  wills  were 
made  at  the  Calata  Comitia  in  order  that 
the  Gentes  might  give  their  consent  to 
the  testamentary  disposition,  but  this  con- 
jecture is  not  supported  by  evidence. 
WUls  could  also  be  made  in  procinctu, 
that  is,  by  a  soldier  under  arms  and  in 
presence  of  the  enemy.  Another  mode 
of  testamentary  disposition  was  intro- 
duced,   apparently    for  the    purpose  of 


preventing  iatesla^.  If  a 
Gaios  (ii.  102),  had  oeidier 
will  at  the  Cdata  Coatitia  nor  in  pro- 
cinctu, and  was  threatened  with  saddes 
death,  be  transferred,  by  the  ferm  of  man- 
dpatio,  his  fiunilia,  that  is,  hb  patri- 
monium,  to  a  fri^od,  and  told  him  what 
to  give  to  each  peraoo  after  his  death: 
this  was  called  the  testamentom  per  as 
et  libram«  because  the  transfer  vaa  effected 
by  mandpatio.  Thus  it  nppemn  that  the 
testamentum  per  aos  et  libram  was  a  lor- 
mal  transfer  of  the  property  dniing  the 
lifetime  of  the  owner  to  a  person  who  as- 
dertook  to  dispose  of  it  as  be  was  direeced. 
As  it  was  a  substitute  for  the  testueot 
made  at  the  Calata  Comitia,  it  is  a  pro- 
bable infierence  that  it  only  diflfered  from 
the  testament  made  at  the  Coeaitia  in 
wanting  that  publicity.  Tlie  two  old 
forms  of  testamentary  dispositioB,  adds 
Guns,  fell  into  disuse,  and  that  per  cs  et 
libram  became  the  common  ibrmL  Ori* 
ginally  the  formal  purchaser  of  the  te»> 
tator's  estate  (familis  emptor)  oceapkd 
the  place  of  die  heres  at  a  later  time; 
when  Gains  wrote,  and  long  before  his 
time,  tiie  old  form  of  testamentary  dis- 
position was  retained  as  to  the  finnilis 
emptor,  but  a  heres  was  appointed  by  the 
will  to  carry  into  effect  the  testalm's  in- 
tention. The  formal  purchaaer  was  only 
retained  out  of  regard  to  aatient  cbsiod, 
and  the  institution  of  a  heres  becsme 
necessary  to  the  validity  of  a  will. 

The  form  of  testamentary  transfer  per 
IBS  et  libram  is  described  by  Gains  {u. 
104).  As  in  other  acts  of  maneipatioc, 
so  in  this,  there  were  five  witnesses  cf 
full  legal  age  (jmberes).  These  fiv« 
witnesses  are  considered  by  some  modem 
writers  to  be  the  representatrres  of  the 
five  classes  of  the  Roman  people,  and 
that  as  the  original  act  of  maneipatioo 
was  rendered  valid  by  the  consent  of  the 
five  classes,  so  here  it  was  rendered  valid 
by  the  presence  of  the  five  witacGBcs. 
In  this  article  it  is  supposed  that  diey 
were  present  as  witnesses  only. 

Wntten  wills,  as  already  obseired, 
were  not  necessary,  for  neither  manci- 
I  pation  nor  the  institution  of  a  heres  re- 
quired a  writing.  But  written  wills  were 
the  common  form  during  the  later  Re- 
publican and  the  Imperial  period.    Wills 
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were  written  on  tablets  of  wood  or  wax ; 
hence  the  word  "cera"  (wax)  is  often 
used  as  equivalent  to  tabula.  A  Roman 
wriU  was  required  to  be  in  the  Latin  lan- 
cnage  until  a.d.  489,  when  it  was  enacted 
that  wills  might  be  written  in  Greek.  A 
Roman  will  in  the  later  periods  was 
sealed  and  signed  by  the  witnesses.  The 
sealing  consisted  in  making  a  mark  with 
a  ring  or  something  else  on  the  wax,  and 
the  names  were  added.  The  seals  and 
names  were  on  the  outdde,  for  according 
to  the  old  law  there  was  no  occasion  fbr 
the  witnesses  to  know  the  contenls  of  the 
will.  The  old  practice  was  for  the  testator 
to  show  the  will  to  the  witnesses*  and  to 
call  on  them  to  witness  that  what  he  so 
presented  to  them  was  his  will.  It  was 
not  unusual  for  a  man  to  make  several 
copies  of  his  will,  and  to  deposit  them  in 
some  safe  keeping.  (Dig.  31,  tit.  1,  s. 
47,  and  the  case  of  a  legacy  put  to  Pro- 
cuius.)  Augustus,  the  emperor,  made 
two  copies  of  his  will  (Sueton.,  Aug,  101) ; 
and  also  his  successor  Tiberius  (Sueton., 
Tih,  76).  The  Vestal  Virgins  were  often 
the  keepers  of  wills,  or  they  were  depo- 
sited in  a  temple  or  with  a  friend.  (Tacit 
Ann,  i.  8.)  At  ^e  openiug  of  the  will 
the  witnesses  or  the  greater  part,  if  alive 
and  on  the  spot,  were  present,  and  after 
acknowledging  their  signatures  the  will 
was  opened. 

It  has  been  mentioned  that  in  order  to 
make  a  Roman  will  valid,  it  must  appoint 
or  institute  a  heres.  The  heres  was  a 
person  who  represented  the  testator,  and 
who  paid  the  legacies  which  were  left  by 
the  will.  He  stood  in  the  place  of  the 
iamilis  emptor,  or  formal  purchaser  of 
the  property  in  the  old  form  of  will.  A 
heres  might  be  appointed  in  such  words 
as  follow  :  «  Titius  heres  csto,"  "  let  Ti- 
tius  be  my  heres ;"  or  **  Titium  heredem 
esse  jubeo/'  "I  will  Titius  to  be  my 
heres."  Generally  all  Roman  citizens 
who  could  make  a  will  could  be  heredes ; 
but  persons  could  be  heredes  who  could 
not  make  a  will— slaves,  for  iostance, 
and  others  who  were  not  sui  juris. 

Fraud  in  the  case  of  wills  and  other 
instruments  was  punished  by  severe  pe- 
nalties under  a  Lex  Cornelia. 

The  development  of  the  Edictal  or 
Prstorian  law  at  Rome  introduced  a  less 


formal  kind  of  will.  If  there  were  seven 
proper  witnesses  and  seven  seals,  and  if 
the  testator  had  the  power  of  disposition 
both  at  the  time  of  making  his  will  and 
at  the  ,time  of  his  death,  the  edict  dis- 
pensed with  the  ceremony  of  mancipation 
and  gave  to  the  heres  or  heredes  the  bo- 
norum  possessio.  This  mode  of  testa- 
mentary disnosition  existed  under  the 
Republic,  and  accordingly  a  man  could 
either  make  his  will  by  the  civil  form  of 
mancipatio,  or  he  might  make  it  after 
the  prsetorian  form  witn  seven  seals  and 
seven  witnesses,  without  any  mancipatio. 
The  form  of  testamentary  (usposition  by 
mancipatio  was  ultimately  superseded  by 
the  more  convenient  prsetorian  form.  The 
legislation  of  Justinian  required  seven 
male  witnesses  of  proper  age  and  due 
legal  capacity;  ana  it  was  sufficient  if 
the  testator  declared  his  will  orally  before 
these  witnesses. 

A  Roman  will,  as  already  observed, 
was  valid  if  the  testator  had  a  disposing 
power  at  the  time  of  making  his  will  and 
at  the  time  of  his  death.  It  follows  that 
his  will,  though  made  at  any  time  before 
his  death,  was  sufficient  to  dispose  of  all 
the  property  that  he  had  at  the  time  of 
his  deatii.  This  rule  of  law  is  now  esta- 
blished in  the  case  of  an  English  will  by 
the  recent  act(l  Vict.  c.  26)  as  to  real 
property ;  it  always  applied  in  the  case  of 
an  English  will  to  personal  property, 
fiut  an  English  will  is  valid  if  the  testa- 
tor subsequenUy  loses  his  disposing  power, 
as  for  instance  if  he  become  insane.  A 
Roman  will  was  not  valid  under  such 
circumstances ;  and  it  also  became  inva- 
lid in  other  cases. 

In  order  to  render  a  Roman  will  valid, 
it  was  necessary  that  the  heredes  sui  of 
a  man  (his  sons  and  daughters  were  in 
the  class  of  heredes  sui)  should  either  be 
appointed  heredes  or  should  be  expressly 
excluded  fVom  the  inheritance.  A  will 
which  was  illegal  at  the  time  of  being 
made  was  testamentum  injustum,  that  is, 
**  non  jure  &ctum,|'  not  made  in  due  legal 
form.  A  will  which  was  justum  might 
become  invalid ;  it  might  become  ruptum 
(broken)  or  irritum  (ineffectual). 

A  second  will  duly  (jure)  made  ren- 
dered a  former  will  invalid  (ruptum); 
and  it  was  immaterial  whether  the  second 
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ifill  took  effect  or  not  If  it  was  duly 
made,  it  rendered  a  former  will  of  no 
effect,  and  if  the  second  will  did  not  take 
effect,  the  testator  died  intestate. 

If  a  testator  sustained  a  capitis  diminn- 
tio  after  making  his  will,  Uiat  is,  if  he 
lost  any  part  of  his  status  of  a  Roman 
dtizen  which  was  essential  to  ^ve  him  a 
full  testamentary  power,  the  will  became 
Irritum,  ineffectual.  A  prior  will  might 
become  Ruptum  by  the  making  of  a  sub- 
sequent will;  and  such  subsequent  will 
might  become  Irritum  in  various  ways; 
for  instance,  if  there  was  no  heres  to  take 
under  the  second  will. 

Thouch  a  will  became  Ruptum  or  Irri- 
tum, and  consequently  lost  sdl  its  effect  by 
the  Jus  CiTile,  it  might  not  be  entirely 
without  effect  The  bonorum  possessio 
might  be  granted  by  the  Praetorian  edict, 
if  5ie  will  was  attested  by  seven  witr 
nesses,  and  if  the  testator  had  a  disposing 
power,  though  the  proper  forms  required 
by  the  Jus  Civile  had  not  been  observed. 

The  rule  of  Roman  law  which  required 
heredes  sm  to  be  expressly  exherraated 
applied  to  posthumous  cnildren.  The 
word  Postumus  (from  which  our  word 
posthumous  has  come)  simply  signified 
"  last ;"  and  a  child  born  after  the  date  of 
his  Other's  will  was  Postumus.  If  he 
was  bom  after  the  father's  death  he  would 
also  be  bom  after  the  date  of  his  father's 
will  and  consequently  would  be  Postu- 
mus. If  a  suus  heres  was  bom  after  the 
making  of  the  will,  and  was  not  recog- 
nised as  heres  or  exheredated  in  due  form, 
the  will  became  Ruptum.  This  rule  of 
law  was  thus  expressed:  *' adgnascendo 
rumpitur  testamentum.'*  There  were 
also  cases  in  which  a  will  might  become 
Ruptum  by  a  quasi-adgnatio. 

A  testament  was  called  Inofficiosnm 
when  it  was  made  in  due  legal  form,  but 
not  "ex  officio  pietatis."  Thus  when  a 
man  did  not  give  the  hereditas  or  a  por- 
tion of  it  to  his  own  children  or  to  others 
who  were  near  of  kin  to  him,  and  when 
there  was  no  sufficient  reason  for  passing 
them  by,  the  persons  so  injured  might 
have  an  action  called  Inofficiosi  Querela. 
The  persons  who  could  maintain  this  ac- 
tion were  particularly  defined  by  the 
legislation  of  Justinian.  If  the  Testa- 
pieutum  was  declared  by  the  competent 


authorities  to  be  Inofficiosom,  it  was  re- 
scinded to  the  amonnt  of  one-fbarth  of 
the  hereditas,  which  was  disdiba&ed 
among  the  claimants. 

The  ground  of  the  Inoffidosi  Qoerelm 
is  explained  by  Savigny  (  System  da  Bew- 
tigen  Edm.  Rechti,  u.  127,  &c).  Wh» 
the  testator  in  his  will  passed  by  penous 
who  were  hb  nearest  kin,  it  was  presomed 
that  such  persons  had  merited  the  testa- 
tor's disapprobation.  If  this  was  not  so^ 
it  was  considered  that  the  testator  had  by 
his  will  done  them  a  wrong,  and  th«  ob- 
ject of  the  action  was  to  get  redress  by 
setting  the  will  aside.  The  main  object; 
however,  was  the  establidiment  of  the 
complainant's  character,  to  whidi  the  ob- 
taining of  part  of  the  testator  s  property 
was  a  subsidiary  means.  The  expreenoa 
Testamentum  Inofficiosam  occurs  in  Ci- 
cero and  in  Quintilian;  hot  it  is  not 
known  when  the  Inofficion  Querebi  was 
introduced. 

A  Roman  codicil  (Codicilli,  for  the 
word  is  not  used  in  the  singular  number 
till  a  late  period  under  the  Empire)  was 
a  testamentary  disposition,  but  it  had  not 
the  full  effect  of  a  will.  A  heres  ooold 
not  be  appointed  or  exheredated  by  codi- 
cilli ;  but  codicilli  were  effectnal  so  for 
as  to  bind  a  heres,  already  appointed  by 
a  will,  to  transfer  a  part  or  the  whole  ojf 
the  hereditas  to  another.  Codicils  were 
in  fact  useless  unless  there  was  a  will 
prior  or  subsequent,  which  oonfirmed 
them  either  retrospectively  or  prospec- 
tively. (Gaius,  ii.  270;  A^,  29,  tit.  7, 
s.  8 ;  Pliny,  Ep,  ii.  16,  which  has  been 
sometimes  misunderstood.) 

Codicilli  were  originally  informal 
writings ;  it  was  only  necessary  to  prove 
that  they  were  by  the  testator.  The 
later  legislation  required  codicilli  which 
were  in  writing  to  have  five  witnesses, 
who  subscribed  their  names  to  the  codi- 
cilli. 

The  subject  of  Roman  wills  is  of  grest 
extent,  and  it  involves  questions  of  con- 
siderable difficulty.  The  principal  au- 
thorities have  been  mentioned  in  this 
article,  to  which  may  be  added  Ulpiao, 
Fraymenta,  tit  20  ;  Ditj,  28,  tit.  1,  &c. ; 
29,  tit  1,  &C. ;  Cod.  6,  tk  23;  Dns  TtM- 
lament  des  Da**mius,  Zeitschrxftf.  Gtsth, 
Eechtsw.f  article  by  Rudorff  on  a  frag- 
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mentary  inscriptioa  which  contains  a 
Boman  will.  The  date  of  the  will  is 
A.V.C.  862  or  A.D.  109,  in  the  twelfth 
year  of  Trajan. 

WILL.  {Scotland.)  The  right  of  be- 
quest in  Scotland  is  confined  to  moveable 
or  personal  property.  It  does  not  extend 
to  heritable  or  real  property — which  com- 
prehends lands  and  tenements,  fixtures, 
those  appurtenances  of  a  family  mansion 
(such  as  the  pictures,  plate,  and  library) 
which  are  called  *'  heirship  moveables," 
the  machinery  in  mines  and  mann- 
fiictories,  the  stock  on  farms,  and  every 
description  of  security  or  other  right 
over  any  of  these  kinds  of  property. 
Settlements  may  be  made  of  heritable 

Sroperty  in  the  manner  which  will  be 
escribed  below,  but  it  is  a  prindple  of 
the  greatest  importance,  and  one  the 
neglect  of  which  is  often  productive  of 
the  most  serious  consequences,  that  no 
such  settlement  can  be  made  in  the  form 
of  a  will.  AH  persons  of  sound  mind 
above  the  age  of  puberty  (14  in  males, 
and  12  in  females)  may  execute  wills ; 
and  persons  under  guardianship,  as  wives 
and  minors  who  have  curators  may  do  so 
without  the  consent  of  their  guardians. 
Until  very  lately  the  will  of  a  bastard 
was  ineffectual,  and  the  moveable  goods 
of  such  a  person,  lapsing  to  the  crown  on 
his  death,  were  distributed  by  a  gift  in 
exchequer ;  but  this  peculiarity  has  been 
abolished  by  6  &  7  Wm.  IV.  c.  22.  A 
verbal  or  **  nuncupative  "  will,  if  uttered 
in  the  presence  of  two  witnesses  who  bear 
testimony  to  it,  is  valid  to  the  extent  of 
a  hundred  pounds  Scots,  or  8/.  6«.  8d. 
sterling ;  and  if  the  bequest  should  ex- 
ceed that  sum,  the  legatee  may  recover 
to  the  extent  of  the  hundred  pounds 
Scots.  A  will,  sufficiently  formal  in  all 
points  to  prove  its  terms  and  its  date, 
most  be  executed  in  the  following  man- 
ner : — The  granter's  usual  signature  must 
be  given  at  the  end,  and,  if  £ere  be  more 
than  one  sheet,  on  each  sheet :  the  usual 
practice  is  to  sign  each  page.  Any  inters 
polation  in  the  margin  must  have  the 
christened  name  or  the  initial  letter  of  it 
above,  and  the  surname  or  its  initial 
letter  below.  He  must  either  sign  in  the 
presence  of,  or  show  and  acknowledge 
Ids  subscription  to,  two  witnesses,  who 


must  be  males,  above  fourteen  years  old* 
The  witnesses  sign  the  deed  at  the  end> 
each  putting  after  his  name  the  word 
"witness."  The  will  must  terminate  with 
"  a  testing  clause,"  setting  forth  that  the 
granter  has  signed  the  deed  in  presence 
of  the  witnesses,  who  are  named  and  so 
designed  as  to  be  distinguishable  from 
other  persons,  at  a  certain  place  on  a 
certain  day.  The  testing  clause  must 
contain  the  name  and  description  of  the 
writer  of  the  deed,  the  number  of  pages 
it  consists  of,  the  number  of  words  written 
in  erasure  or  interlined,  and  the  number 
of  marginal  notes.  There  are  some  of 
these  formalities  of  which  the  absence  is 
&tal  to  the  deed — others  in  which  it  will 
throw  the  onus  probandi  on  the  holder. 

Where  the  will  is  holograph,  or  written 
by  the  granter  himself,  it  does  not  require 
to  be  attested ;  but  if  it  be  not  attested,  it 
in  the  first  place  does  not  prove  itself  to 
be  holograph,  and  the  statement  that  it 
is  in  the  handwriting  of  the  granter  must 
be  proved  by  extraneous  evidence  to  be 
true ;  and,  secondly,  it  does  not  prove  its 
own  date ;  and  if  Aere  be  any  other  com- 
peting title,  it  will  be  presumed  to  have 
been  granted  at  such  a  time  as  will  give 
that  title  the  preference.  If  the  party 
cannot  write,  he  can  execute  a  will 
through  a  notary,  who  receives  authority 
in  presence  of  two  subscribing  witnesses 
to  sign  for  the  testator,  and  describes  the 
transaction  in  his  notarial  docquet.  A 
clergyman  of  the  Established  Church  of 
Scotland  may  act  as  a  notary  for  the 
signing  of  a  will.  It  is  usual  to  nominate 
an  executor  of  the  will,  but  it  is  not 
essential  to  do  so ;  and  if  there  be  no  one 
named,  an  executor  is  supplied  by  opera- 
tion of  law.  Wills  executed  by  persons 
domiciled  out  of  Scotland,  if  they  be  ao- 
cording  to  the  form  which  would  carry 
such  property  in  the  place  where  they 
were  executed,  will  be  effectual  to  convey 
moveable  property  in  Scotland;  but  no 
will,  whatever  be  the  law  of  the  place 
where  it  is  made,  can  dispose  of  heritable 
property  in  Scotland.  The  last  dated 
will  is  the  effectual  one,  and  all  others 
are  considered  as  revoked  by  it  in  so  fiir 
as  they  are  inconsistent  with  it 

The  peculiar  feature  of  the  law  of  Scot- 
land out  of  which  arises  the  circumstance 
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that  heritable  or  real  property  cannot  be 
bequeathed  is,  that  no  aeed  coQTeying 
such  property  is  effectaal  unless  it  be 
expressed  in  what  are  called  **  dispositive 
terms,"  or  terms  makiup  over  the  propertv 
at  the  moment  of  the  signing  of  the  deed. 
Thus  tiie  terms  **  I  grant,  convey,  and 
make  over,**  are  sufficient  to  carry  he- 
ritage :  but  the  terms  *'  I  leave  and  be- 
queath **  are  not  The  peculiarity  arose 
during  the  time  when  the  holder  of  a  fief 
could  not  part  with  it  to  another  person 
unless  that  person  were  accepted  as  a 
vassal  by  the  feudal  superior.  A  con- 
veyance not  intended  to  take  effect  until 
after  the  cedent's  death  did  not  admit  of 
the  superior's  using  his  privilege,  and 
the  method  of  creating  a  settlement  of 
landed  property  was  constructed  on  the 
forms  by  which  the  feudal  usages  were 
gradually  adapted  to  the  conveyance  of 
land  from  a  seller  to  a  purchaser.  A 
deed  of  settlement  relating  to  landed  pro- 
perty must  thus  be  essentially  a  con- 
veyance de  prsesenti,  but  to  accomplish 
the  purposes  of  a  virtual  bequest,  the  fol- 
lowing methods  have  been  adopted  by 
conveyancers :— 1,  the  granter  may  con- 
vey to  himself,  with  a  '*  substitution  "  or 
remainder  to  his  destined  successor;  2, 
he  may  grant  a  direct  conveyance,  re- 
serving to  himself  the  life-rent;  3,  he 
may  grant  such  a  conveyance,  reserving 
power  to  alter.  It  is  of  the  nature  of  a 
conveyance  of  land  that  to  be  effectual, 
deliver;^  of  the  deed  to  the  assignee,  or 
an  equivalent,  must  have  taken  place, 
and  thus  a  settlement  of  land  to  be  effec- 
tual af^er  the  granter^s  death  must  have 
been  delivered  to  the  person  fiivoured  by 
it,  or  some  one  for  his  behoof,  or  must 
have  been  entered  in  a  public  register, 
or  must  contain  a  clause  cuspensing  with 
delivery.  The  formalities  above  men- 
tioned as  necessary  to  the  execution  within 
Scotland  of  wills  carrying  moveables  are 
necessary  to  settlements  oonveyine  herit- 
able property  in  Scotland,  but  with  this 
difference,  that  in  the  settlement  of  herit- 
al>le  property,  if  the  party  cannot  write, 
the  deed  must  be  executed  b^  two  notaries 
before  four  witnesses ;  and  in  this  case  a 
clergyman  cannot  act  as  notary.  To  be 
an  effectual  deed,  a  settlement  of  landed 
property  must  aisp  contam  authority  for 


completing  the  feudal  title  to  the  property, 
and  this  authority  will  vary  with  tfa«? 
nature  of  the  holding.  When  however 
there  is  an  effectually  attested  deed,  con- 
taining in  clear  terms  a  conyeyanoe  de 
prsesenti,  although  the  formalities  neces- 
sar}'  for  completing  the  feudal  invcstitnre 
be  omitted,  and  it  be  thus  insufficient  of 
itself  to  carry  the  estate,  it  may  give  a 
right  of  action  to  compel  the  heir-at-law 
to  make  it  over.  If  the  heir-at-law  fbond 
upon  the  deed,  he  is  by  that  act  boond  to 
make  good  its  provisions  in  favour  of  all 
other  persons.  Thus,  if  the  deed  be  in 
the  form  of  a  bequest,  and  in  itself  in- 
capable of  carrying  heritage,  if  it  coorey 
moveable  property  to  the  heir  which  hie 
would  not  have  otherwise  succeeded  to, 
he  is  bound,  if  he  take  advantage  of  it, 
to  fulfil  its  destination  of  the  heritagt^ 
No  settiement  of  heritable  property  to 
the  prejudice  of  the  heir-at-law  can  be 
validly  granted  on  a  death-bed.  Three 
elements  are  necessary  to  constitnte  the 
legal  exception  of  death-bed:  1st,  that 
the  granter  was  ill  of  the  disease  of  which 
he  died  when  he  granted  the  deed ;  2nd, 
that  he  died  within  sixty  days  afWr  exe- 
cuting it ;  and,  Srd,  that  he  did  not  go  to 
church,  or  to  a  market,  unsupported, 
during  the  sixty  days.  The  act  7  Wm. 
IV.  &  1  Vict  c  26,  and  the  odier 
enactments  relating  to  wills  in  Englaod, 
do  not  apply  to  Scotland. 

WINE  AND  SPIRIT  TRADE.  The 
consumption  of  wine  and  spirits  in  the 
United  Kingdom  amounts  in  itmnd  nnm- 
bers  to  about  28  million  gaUons,  the  duty 
on  which,  about  9,000,0002.,  is  equal  to 
above  one-sixth  of  the  whole  revenue. 
The  average  consumption  of  wine  of  all 
kinds  is  vSovX  6  million  gallons,  though 
in  some  years  it  has  fallen  much  below 
this  quantity.  Of  foreign  and  colonial 
spirits  the  annual  consumption  is  about 
3^  million  ^lons ;  and  of  British  spirits 
about  20  million  gallons,  though  in  1843 
it  fell  below  this  quanti^from  various 
causes.  The  stock  of  wme  in  bond  is 
usually  equal  to  two  years*  consumption : 
in  January,  1843,  the  quantity  under 
bond  in  the  port  of  London  was  7,004,347 
gallons,  and  there  were  4,440,246  gallons 
at  the  outports.  At  the  same  date  there 
were  6,081,205  gallons  of  foreign  and 
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colonial  spirits  io  bond,  of  which  3,589,672 
gallons  were  in  IxmUon,  and  2,491,533  at 
the  outports. 

The  rate  of  duty  on  wines  and  spirits 
has  had  great  influence  on  the  consump- 
tion. In  1700  the  average  consumption 
of  wine  in  England  was  nearly  one  gallon 
per  head,  whereas  it  is  now  less  than  a 
fourth  of  a  gallon.  Prior  to  the  Methuen 
Treaty  the  wines  consumed  in  this  coun- 
try were  almost  entirely  the  produce  of 
France,  but  although  the  duty  on  French 
wines  was  equalise  in  1831,  the  annual 
consumption  only  amounts,  to  one  gallon 
amongst  sixty  people.  In  France  the 
consumption  of  wine  is  19  gallons  per 
head;  and  in  Holland,  with  moderate 
duties,  the  consumption  of  French  wine 
is  one  gallon  per  head.  Mr.  Porter  states 
in  his  *  Progress  of  the  Nation/  that  there 
are  wines  produced  in  France  better 
adapted  to  the  English  taste  than  the 
French  wines  usually  drunk  here,  and 
that  they  could  be  imported  at  sixpence 
a  bottle  without  duty.  If,  as  he  remarks, 
wines  of  fair  quality  and  flavour  could 
be  sold  by  retail  at  one  shilling  the  bottie, 
the  consumption  would  no  doubt  be  very 
large;  but  the  duty  alone  is  at  present 
not  less  than  a  shilling  a  bottle,  and  the 
consequence  is  that  the  consumption  of 
French  wines  is  chiefly  confined  to  those 
of  the  first  class.  But  beer  is  the  com- 
mon drink  in  England,  and  it  would  pro- 
Year.  England. 

1842  .      .     .     3,099,542 

1843  .     .     .     3,061,699 

1844  .      .     .     3,134,350 

1845  .      .      .     3,431,614 

In  the  year  ending  January  5,  1845, 
the  quantities  of  foreign  and  colonial 
spirits  retained  for  home  consumption 
were — 

Gallona. 


bably  continue  to  be  so,  if  wines  were  as 
cheap  in  England  as  in  France.  The 
present  duty  on  all  for^gn  wines  is 
58.  6(/.  the  gallon;  the  duty  on  Cape 
wines  is  2$,  9d,  the  gallon.  The  num- 
ber of  gallons  of  foreign  wines  retained 
for  home  consumption  in  the  year  end- 
ing January  5,  1845,  was  6,838,684,  of 
which  2,887,501  were  Portugal  wines, 
2,478,360  were  Spanish  wines,  and  473,789 
were  French  wines ;  the  rest  were  Cape, 
Sidlian,  and  other  sorts.  As  another 
illustration  of  the  effect  of  high  duties  in 
checking  consumption,  it  may  be  stated 
that  the  duty  of  22«.  lOd,  on  foreign 
spirits  was  less  productive  than  the  duty 
of  Us.  \d.  in  1801;  tiiough  if  the  rate 
of  consumption  had  followed  the  hicrease 
of  peculation,  the  duty  would  have  been 
2,465,767/.  more  than  tiie  amount  actu- 
ally received.  The  present  rates  of  duty 
on  British  roirits  are  from  500  to  600  per 
cent;  on  Irish  and  Scotch  com  spirits 
(whisky)  about  200  per  cent ;  and  on 
Irish  and  Scotch  malt  spirits  (whisky) 
300  per  cent  and  upwards.  By  the 
last  Tariff  (1846)  the  duty  on  foreign 
spirits  is  reduced  to  155.  the  gallon ;  the 
duties  on  colonial  spirits,  on  home-made 
spirits,  and  on  foreign  wines  were  not 
altered  by  it.  The  number  of  gallons, 
including  overproof^  of  foreign  and  colo- 
nial spints,  of  all  sorts,  retained  for  home 
consumption,  ^ 


Scotland. 
71,927 
71,820 
78,142 
84,478 

vicinity 


Ireland. 
29,546 
28,438 
30,114 
33,797 


United  Kingdom. 
3,201,015 
3,161,957 
3,242,606 
3,549,889 


Rum      • 
Brandy 
Geneva 
Other  sorts 


2,198,592 

1,023,073 

14,864 

6,077 

3,242,606 


For  many  years  the  number  of  distillers 
in  England  has  not  exceeded  twelve.  In 
1835  six  distillers  in  London  and  the 


pud  1,030,202/.  duty  out  of 
1,420,5257.,  the  total  amount  of  duty  paid 
by  distillers  in  England.  The  number 
of  distillers  in  Sootiand  in  the  above  year 
was  260,  and  there  were  87  in  Ireland ; 
but  the  number  of  rectifiers  in  EngUmd, 
Scotland,  and  Ireland  is  a  proof  of  the 
different  tastes  of  the  ^ple  in  each 
country.  In  England,  in  1835,  there 
were  108  rectifiers,  in  Scotland  11,  and 
in  Ireland  19.  Verv  Uttie  brandy  or 
rum  is  consumed  eiuer  in  Sootiand  or 
Ireland,  the  pure  home  spirit  without 
any  artificial  flavouring  being  preferred. 
Nearly  the  whole  of  me  spirit  di«^ii<Mi 


WINE  AND  SPIRIT  TRADE.    [  920  ]    WINE  AND  SPIRIT  TRAHE. 


iu  Eugland  passes  through  the  hands  of 
the  rectifier,  'who,  by  the  addition  of 
TarioUB  ingredients,  produces  the  com- 
pound called  ^n;  and  above  500,000 
galions  of  Engbsh  spirit  are  flavoured  in 
imitation  of  Frepch  brandy. 

Malt  and  unmalted  grain  togetiier  are 
used  in  the  English  distilleries;  six- 
sevenths  of  the  Scotch  spirits  are  made 
from  malt,  and  the  remainder  from  malt 
and  unmalted  grain ;  in  Ireland  about  a 
tenth  is  from  malt,  and,  with  the  exception 
of  a  few  hundred  gallons  from  potatoes, 
the  remainder  is  from  malt  and  unmalted 
grain.    Of  the  British  spirits  consumed 


in  1845  the  number  of  galloos  made  from 
malt  only  was  6,668,759,  the  renainder 
(16,453,829)  having  been  made  from  a 
mixture  of  malt  with  nniDalted  gnon. 
The  number  of  gallons  made  ftom  mah 
only  was  5,368,697  in  Scotland;  717*48S 
in  Kigland;  and  582,579  in  Ireland. 
The  dutjr  was  U.  lOd.  per  gallon  on  Eng- 
lish spirit,  Ss.  Bd.  cm  Scotch  spint,  and 
2«.  Bd,  on  Irish  spirit 

The  number  of  penons  engaged  in  the 
various  trades  of  distilling,  oompoandiofr. 
and  retailing  spirits,  in  1840,  was  as  fol- 
lows : —  V 


England. 

Sc»tl»nd. 

Inland. 

Distillers  and  rectifiers     .     • 

106 

215 

112 

Dealers  not  retailers    .     •     • 

2,922 

452 

364 

Under  10/.     •     .     .     .     . 

.     15,431 

10,364 

11,054 

10/.  and  under  20/.        .     . 

.      19,692 

'4,112 

3,078 

20           „          25    .     .     . 

.       3,303 

321 

287 

25           „           30    .     -      . 

.       2,199 

178 

189 

30           „           40    .     .      . 

.       3,684 

207 

371 

40           „           50    .      .      . 

.       2.349 

85 

148 

50  and  upwards        •     •     . 

.        6,022 

246 

296 

The  dealers  in  foreign  wine  in  the 
same  year  were  as  follows ; — 

England.  Scotland.  Ireland. 
Not  being  dealers 

in  spirits  or  beer  1,793         28       173 
Dealers  in  beer  but 

not  in  spirits  44         31        252 

Dealers   iu  wine, 

spiritsand  beer  22,1 13    2,800     1,964 


England.  Soodaad.  belaad. 
Passage    vessels 
with  retul  licences  254 


93 


25 


The  following  table,  showing  the  coo- 
sumption  of  British  spirits  in  different 
years  during  the  present  century,  is 
abridged  from  vol.  iii.  of  Porter  s  •  Pnn 
gress  of  the  Nation  ^ — 


England. 

Scotland. 

Ireland. 

United  Kingdom. 

gall*. 

galU. 

g*ll«. 

galls. 

1802  . 

.      3,464,380 

1,158,558 

4,715,098 

9,338,036 

1812  . 

.      .     3,622,970 

581,524 

4,009,301 

9,213,795 

1821   . 

.     4,125,616 

2,385,495 

3,311,462 

9,822,573 

1831    . 

.     7,434,047 

5,700,689 

8,710,672 

21,845,408 

1838  . 

.     7,938,490 

6,259,711 

12,296,342 

26,486,543 

1841   . 

.     8,166,985 

5,989,905 

6,485,443 

20,642,333 

1842   .     . 

.     7,956,054 

6,595,186 

6,290,650 

18,841,890 

1843   .      . 

.     7,724,051 

5,593,798 

5,546,483 

18.864,332 

1844   .      . 

.     8,234,440 

5,922,948 

6,451,137 

20,608,525 

1845  .      . 

.     9,076,381 

6,441,011 

7,605,196 

23,122,588 

In  1841  the  consumption  of  British 
spirits  was  at  the  rate  of  0*51  gallons  per 
head  in  England,  2*28  gallons  in  Scot- 
land, and  u-80  gallons  m  Ireland.  Be- 
fore the  commencement  of  the  temper- 


ance movement  in  Ireland,  the  rate  of 
consumption  in  that  country  was  1*52 
gallons  per  head.  The  quanti^  of  spirits 
charged  with  duty  in  Ireland  fell  fi«ii 
12,296»342  gallons,  in  1838,  to  6^485,4A 
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iQ  1841,  the  only  change  of  duty  being 
an  addition  of  5  per  cent  The  farther 
diminished  consamption  in  1642-3  is 
partly  apparent,  as  the  increase  of  duty 
from  28.  Sd,  to  Ss,  Sd.  &  gallon  led  to 
illicit  distillation.  By  this  addition  of  a 
shilling  a  gallon  duty,  the  minister  antici- 
pated an  increased  rerenue  of  250,000/. ; 
instead  of  which,  in  the  year  ending  5th 
April,  1843,  there  was  a  positive  decrease 
of  7361/.,  the  quantity  of  spirits  brought 
to  charge  haying  fallen  to  4,813,045  ^- 
lons,  or  1,715,901  gallons  less  than  in  the 
previous  year.  On  the  5th  of  April, 
1841,  the  number  of  persons  in  gaol  for 
illicit  distillation  was  48;  on  the  same 
day  in  1843  the  nxmiber  was  368.  The 
financial  mistake  was  so  obvious  that,  in 
the  session  of  1843,  an  act  was  passed 
(6  &  7  Vict,  c  49)  for  returning  to  the 
old  scale  of  duty. 

The  duty  on  rum  from  British  co- 
lonies is  9<.  4d.  the  gallon.  The  con- 
sumption of  rum  has  been  declining  for 
many  years  in  England,  and  is  insig- 
nificant in  Scotland  and  Ireland.  WiSi 
the  same  duty  in  each  country  the 
contribution  per  head  to  the  revenue,  in 
1841,  was  \8.  3^<f.  in  England,  2id,  in 
Scotland,  and  0^.  in  Ireland.  In  1831, 
with  nearly  the  same  duty  as  in  1841 
(9s.  instead  of  9s.  4d,\  it  was  2«.  3d.  in 
England,  5ld.  in  Scotland,  and  ^d,  in 
Ireland.  The  same  rate  of  duty  on 
foreign  spirits,  in  1841  yielded  U.  7^, 
per  head  in  England,  5d,  in  Scotland, 
and  O^d.  in  Ireland.  The  quantity  of 
all  descriptions  of  wine  consumed  in  the 
United  Kmgdom  was  less  in  1841  than 
in  1801.  In  1840,  out  of  100  gallons, 
there  were  consumed — of  Portugal  wines, 
26*7  gallons;  Spanish,  46*9;  Madeira, 
1*3;  Teneriffe,  04;  Sicilian,  8' I ;  Cape, 
7-7;  French,  7*4;  Khenish,  M.  The 
consumption  of  the  wines  of  Portugal 
was  75  per  cent,  of  the  total  quantity 
half  a  century  ago. 

(Porter's  Progress  of  the  Nation,  vol. 
iii. ;  Report  of  Commissioners  of  Excise 
Inquiry  on  British  Spirits ;  Farliament- 
aryPapers,) 

WITNESS.    [EviDKNCE.] 

WOMAN.  The  political  and  social 
condition  of  men  varies  greatljr  in  dif- 
ferent   countries.      The    conditioa    of 


women  also  varies  greatly,  though  the 
variations  in  the  condition  of  women  are 
not  univerally  determined  by  the  social  or 
political  condition  of  the  men. 

It  is  sometimes  said  that  the  condition 
of  women  is  a  kind  of  index  to  the  degree 
of  civilization  in  any  given  nation.  The 
word  civilization  is  somewhat  indefinite, 
but  perhaps  we  may  understand  the  pro- 
position thus :  in  those  countries  in  which 
the  social  and  political  conditions  of  men 
nearly  approach  one  another,  the  social 
position  of  the  women  will  also  be  nearly 
the  same.  Thus  in  Great  Britain  and  the 
United  States  of  North  America  the 
social  and  political  condition  of  men  and 
the  social  condition  of  women  are  nearly 
the  same.  The  differences  are  not  worth 
noticing  here. 

The  difference  of  sex  satisfiictorily  ex- 
plains the  subordinate  condition  which 
women  occupy  in  a  political  system. 
Their  average  strength  is  below  that  of 
the  male,  and  those  who  become  mothers 
have  all  the  burden  of  the  child  before  it 
is  bom  and  the  chief  labour  of  nurturing 
the  child  after  it  is  bom.  The  con- 
formation of  their  body  and  its  general 
more  delicate  organization  disqualify 
them  for  many  of  the  labours  of  the  male 
sex,  but  qualify  them  for  other  labours  of 
a  different  kind. 

Among  some  nations  the  wife  is  the 
servant  of  tbe  husband,  and  is  compelled 
to  do  many  things  which  the  male  could 
do  better.  This  happens  among  some 
savage  nations,  and  is  jnstiy  considered  a 
proof  of  barbarism;  for  it  implies  an 
abuse  of  power  on  the  part  of  the  male 
and  a  miscalculation  of  his  own  interest. 
Woman  is  adapted  to  be  a  solace  to  man 
when  he  is  wearied,  a  help  to  him  in  his 
labours,  and  a  companion  in  his  moments 
of  relaxation.  She  increases  his  happi- 
ness by  co-operating  with  him  in  such 
ways  as  her  strength  and  the  peculiarities 
of  her  sex  allow,  not  by  labouring  as  he 
does  or  can  do.  The  condition  of  women 
in  nations  called  civilized  approaches  the 
condition  of  women  in  some  nations  called 
uncivilized,  when  they  join  in  the  labours 
of  the  man  instead  of  performing  the 
offices  which  are  peculiarly  suited  to  the 
female. 

The  exclusion  of  women  from  political 
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power,  from  the  discharge  of  public  fuse- 
tioos,  aod  from  many  other  things  that 
oan  only  be  done  by  mingling  with  men 
out  of  doors,  is  nearly  untversal*  and  it  is 
foanded  on  sufficient  reasons.  The  dif- 
ference of  sex  is  the  cause,  and  the  neces- 
sary cause,  of  this  almost  universal  prac- 
tice. In  some  nations  the  principle  of 
hereditary  succession  allows  a  femiale  to 
take  in  course  of  descent  the  regal  power 
end  title:  in  some  nations  females  are 
excluded.  In  a  constitutional  ^vem- 
ment  where  the  administration  is  con- 
ducted by  responsible  agents  of  her  who 
has  the  regal  power  and  title,  there  seems 
no  reason  why  a  female  should  not  exer- 
cise the  kingly  office  as  well  as  a  male. 
In  a  mouarctt^  properly  so  called,  where 
the  monarch  is  absolute,  the  administra- 
tion of  a  woman  is  perhaps  more  likely 
to  be  bad  than  that  of  a  male ;  though 
the  reasons  for  excluding  women  from  a 
participation  in  political  power  generally 
do  not  apply  in  their  fiill  extent  to  ex- 
clude a  woman  from  ezerdsing  sovereign 
power. 

Married  women  and  unmarried  women 
are  not  in  the  same  condition  in  any 
country.  The  married  woman  by  con- 
senting to  live  with  a  man  subjects  her- 
self to  a  control  which  is  very  different 
from  that  of  a  father  or  guardian.  The 
purposes  of  marriage  are  among  others 
the  union  of  the  sexes,  the  consequence 
of  which  is  the  procreation  of  children. 
The  husband  claims  the  exclusive  pos- 
sesnon  of  his  wife's  person,  and  obedience 
to  his  reasonable  commands,  which  in 
general  his  superior  stren^  enables  him 
to  enforce.  It  is  the  condition  of  married 
women  in  dififerent  countries  which  is 
comprehended  under  the  term  **  condition 
of  women"  rather  than  tlmt  of  unmarried 
women ;  and  their  condition  comprehends 
the  power  of  the  husband  over  their  per- 
son, over  the  children  of  the  marriage, 
and  over  the  property  which  the  wife  has 
at  the  time  of  marriage  or  may  acquire 
during  the  marriage.  In  all  these  matters 
the  positive  law  of  different  nations  varies 
very  much. 

But  it  would  be  a  great  mistake  if  we 
were  to  judge  of  the  condition  of  women 
in  any  country  simply  by  viewing  the 
positive  rules  of  law  as  eyidenoe  of  their 


condition.  There  are  many  things  in 
the  relation  of  husband  and  wife,  parent 
and  child,  for  which  no  positive  law, has 
ever  attempted  to  provide :  these  matters 
are  governed  by  the  positive  morality,  that 
is,  by  the  usages  and  habits  of  any  given 
society.  It  would  not  follow  that  if  posi- 
tive law  gave  women  more  power,  they 
would  aUo  receive  more  respect  and 
tender  consideration  from  the  stranger 
sex.  On  the  contrary,  if  the  two  sexes 
were  placed  on  the  same  footing  by  posi- 
tive law,  so  £ir  as  it  could  be  done,  this 
would  contradict  the  constitution  of  na- 
ture as  indicated  by  the  difference  of  sex, 
and  would  rather  tend  to  deprive  the 
female  of  the  respect  and  consideration 
which  she  receives  in  most  countries. 
There  is  some  mean  between  the  absdate 
subjection  of  the  wifo  to  the  husband  and 
the  perfect  equality  by  law,  which  appears 
to  be  most  in  harmony  with  the  physical 
differences  of  sex,  and  best  adapted  to 
maintain  a  system  of  positive  morality 
that  shall  condoce  to  the  hapfaness  ci 
botii. 

As  to  unmarried  women,  so  long  as 
they  are  under  parental  authority,  there 
are  reasons  in  the  relation  of  parent  and 
child  for  maintaining  the  power  of  the 
parent  bv  po»tive  law  to  a  certain  ex- 
tent; and  positive  morality  supplies  what 
law  leaves  defective.  As  women  who 
are  unmarried  expect  to  marry  some 
time,  or  at  lenst  may  marry,  it  foQows 
that  in  all  nations  in  which  any  valoe  is 
set  on  the  chastity  of  women,  they  are  by 
that  very  opinion  excluded  from  an  active 
life,  which  would  require  them  to  mingle 
freely  with  the  other  sex.  If  a  angle 
woman  were  a  soldier  or  a  sailor,  or  fol- 
lowed any  other  occupation  wltich  re- 
quired her  to  mingle  with  xaea^  she  could 
not  preserve  a  reputation  for  chastity; 
and  if  she  did  preserve  her  chasti^, 
she  would  not  have  the  credit  of  it  If 
there  are  any  branches  of  indnstry  in 
which  the  males  and  females  fredy  inter- 
nungle,  and  there  are  such,  it  is  a  neoefr- 
sary  consequence  that  the  opinion  of  the 
chastity  of  the  females  must  be  on&voor- 
able,  and  in  many  cases  the  opinioD  must 
be  correct  Usage  might  establish  an 
indifference  to  the  chastity  of  women, 
and  they  might  still  be  able  to  get  hns- 
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bands,  thoagh  generally  reputed  to  be 
unchaste,  and  often  known  to  be  uq- 
chaste ;  and  sach  a  condition  of  society, 
arising  from  other  causes  than  those  here 
nientioofd,  is  described  by  Herodotus 
(i.  93).  Viewed  as  a  portion  of  the 
positiye  morality  of  any  nation,  such  a 
usage  is  faulty  becauise  contradictory  to 
the  notion  of  marriage,  which  implies  a 
regulated  commerce  of  the  sexes  and  a 
recognised  paternity  for  every  child  that 
is  born. 

The  sexual  difference  then  is  the 
ground  for  a  separation  of  males  and 
females  in  many  of  the  labours  which  are 
essential  to  the  existence  and  sustenance 
of  both.  The  union  of  the  male  and 
female  in  marriage  is  a  just  grouud  for 
limiting  the  wife's  legal  capacity  to  do 
certain  acts  and  relieving  her  from  some 
legal  duties,  which  acts  as  an  unmarried 
woman  she  might  do,  and  which  duties 
as  an  unmarried  woman  she  might  owe. 
The  Roman  system  went  further,  and 
placed  unmarried  women  who  were  of 
full  age  and  free  from  parental  authority 
under  a  kind  of  tutelage,  not  with  a  view 
of  limiting  their  legal  capacity,  but  in 
order  to  save  them  from  fraud.  The 
ground  of  this  is  in  some  passages  stated 
to  be  the  general  infirmity  of  the  sex, 
which,  however,  resolves  itself  into  the 
difference  of  sex,  and  the  consequent 
danger  which  on  that  account  there  is  of 
a  woman  being  overreached.  The  Roman 
law  was  here  wiser  than  the  English. 

The  condition  of  a  married  woman  in 
England,  Scotland,  and  in  antient  Rome, 
is  discussed  under  Wife.  The  reader 
may  collect  some  information  on  the  con- 
dition of  women  in  various  countries 
from  the  following  work:  Laboulaye, 
Recherches  sttr  la  Condition  Civile  et  Po- 
litique des  Femmes,  &c,  Paris,  1843;  but 
this  and  other  works  of  a  like  kind  most 
be  read  with  caution,  if  a  man  would 
avoid  making  false  inferences  from  the 
positive  law  of  any  given  country. 
,  WOODS  AND  FORESTS.    A  con- 

,  siderable  portion  of  the  royal  revenue 
;  consisted  formerly  of  the  rents  and  profits 
of  the  crown  lands,  which  comprised 
;  numerous  lordships  and  honours,  together 
I  with  forests  and  chaces :  from  the  forests 
the  principal  source  of  profit  lay  in  the 


fines  or  amerciaments  levied  for  offences 
against  the  Forest  Laws.  The  demesne 
l^ds  which  were  retained  by  the  king, 
or  which  came  to  the  crown  by  forfeiture 
or  otherwise,  and  were  fiurmed  out  to 
subjects,  were  originally  very  extensive; 
but  owing  to  the  generosity  or  the  neces- 
sities of  different  kings,  so  large  a  part 
of  them  was  granted  away,  that  the  Houses 
of  Parliament  frequenUy  interposed  in 
order  to  prevent  the  total  alienation  of 
the  crown  property.  William  III.  had 
tised  the  power  of  alienation  so  profbsely, 
that  upon  the  accession  of  his  successor, 
it  was  enacted  (1  Anne,  st.  1,  c  7)  that 
no  grant  or  lease  should  be  made  of  any 
crown  lands  for  a  longer  term  than  thirty- 
one  years  or  three  lives,  except  houses, 
&C.,  which  might  be  let  for  fifty  years. 

By  the  26  Geo.  III.  c  87,  amended 
by  30  Geo.  III.  c.  50,  Commissioners 
were  appointed  to  inquire  into  the  state 
and  condition  of  the  woods,  forests,  and 
land  revenues  belonging  to  the  crown. 
By  the  46  Geo.  III.  c  142  (altered  by 
the  50  Geo.  III.  c.  65),  an  office  of  sur- 
veyor-general of  his  Majesty's  works  and 
public  buildings  was  created;  but  this 
and  some  other  offices  are  now  incor- 
porated with  that  of  **  the  Commissioners 
of  her  Majesty's  Woods,  Forests,  LAnd 
Revenues,  Works,  and  Buildings"  (2 
Will.  IV.  c  l.s.  1),  who  are  commonly 
called  **the  Commissioners  of  Wooda 
and  Forests,"  which  office  or  board  owes 
its  present  permanent  shape  to  the  statute 
10  Geo.  IV.  c.  50  (amended  and  extended 
by  2.  Will.  IV.  c.  1 ;  2  &  8  WiU.  IV.  c. 
112;  and  3  &  4  Will.  IV.  c  69). 

The  Commissionen,  who  are  not  to 
exceed  three  in  number,  are  appointed  by 
letters  patent  (2  Will.  I  V.c.  1,  s.  I ).  TheV 
are  to  make  a  declaration  (5  &  6  WilL 
IV.  c.  62.  s.  2,  in  lieu  of  the  oath  re* 
quired  formerly,  2  Will.  IV.  c  1,  s.  6) 
that  they  will  fiiithfully  and  diligently 
execute  the  duties  of  commissioners. 
Their  salaries  are  fixed  at  2000/.  per 
annum  for  the  chairman  or  first  com- 
missioner, and  1200/.  for  the  other  two 
(10  Geo.  IV.  c  60,  s.  11 ;  2  Will.  IV. 
c.  I,  s.  7).  Only  one  of  them  is  allowed 
to  be  a  member  of  the  House  of  Com- 
mons (2  Will.  IV.  c.  1,  s.  11). 

Their  powers  are  very  lai^.    The 
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whole  of  the  possessions  (except  advow- 
sons)  and  land  revenues  of  the  crown  in 
England,  Ireland  (10  Geo.  IV.  c  50,  s. 
8),  and  Scotland  (2  &  3  WilL  IV.  c. 
112;  3  &  4  Will.  IV.  c.  69)  are  under 
their  management ;  but  the  proper^ 
therein  still  remains  in  the  crown.  (1  Q. 
B.  Hep.,  352.)  They  are  required  to 
observe  all  the  orders  and  directions  of 
the  Lords  of  the  Treasury  touching  the 
exercise  of  their  powers  (  2  Will.  IV.  c. 
1,  s.  3). 

The  Commissioners  have  the  power  of 
appointing  and  removing  various  officers, 
such  as  receivers,  surveyors,  &c,  whose 
salaries  however  are  fixed  by  the  Trea- 
sury (10  Geo.  IV.  c.  50,  8.  12).  They 
may  also  appoint  stewards  of  the  royal 
hundreds  ana  manors  to  hold  courts,  and 
different  manerial  and  fbrestal  officers  to 
preserve  game,  fish,  &c. ;  and  they  may 
grant  licences  to  hunt,  fish,  &c.  (Id., 

B.  14). 

They  are  empowered  to  grant  leases 
of  any  part  of  the  crown  possessions  for 
thirty-one  years  (10  Geo.  IV.  c.  50,  s. 
22) ;  or,  in  case  of  houses,  buildings,  &c., 
or  building- land,  for  ninety-nine  years 
(Id.,  s.  23);  but  this  power  of  leasing 
does  not  extend  to  the  royal  forests  in 
England  (Id.,  s.  25),  except  tor  the  purpose 
of  making  railroads  (la.,  s.  97).  The 
leases  must  contain  certain  specified  pro- 
visions, and  the  lessees  are  not  be  made 
dispunishable  for  waste,  except  in  leases 
of  mines,  and  at  the  option  of  the  Com- 
missioners, in  leases  for  ninety-nine  years 
(Id.,  s.  27).  The  leases  are  to  be  granted 
at  a  rack-rent,  and  no  fine  is  to  be  re- 
served (Id.,  8.  28),  except  in  building- 
leases,  in  which  a  nominal  rent  may  be 
reserved  for  the  first  three  years  (li,  a. 
80),  and  a  fine  may  be  taken  not  ex- 
ceeding one-third  of  the  rent  (Id.,  s.  31). 

They  may  also  sell  any  part  of  the 
crown  possessions,  except  the  forests  (Id., 
8.  34),  according  to  a  mode  pointed  out 
(s.  35) ;  and  they  may  also  sell  rents,  or 
manerial  or  forestal  rights,  to  corpora- 
tions, or  trustees  of  incapacitated  persons, 
who  have  estates  subject  thereto  (ss. 
S9,  40). 

They  may  exchange  or  purchase  lands, 
&c.  (Id.,  ss.  42,  52,  98). 

They  are  dechired  to  be  exempt  from 


all  personal  responsibility  as  to  any  cove- 
nants or  contracts  which  they  may  enter 
into  in  their  official  character  (Id^  s.  i7> 

All  deeds  relating  to  lands,  &c.  leased, 
&c.  by  the  authority  of  the  commissknera 
are  required  to  be  inrolled  in  the  office 
of  Laud  Revenue  Records  and  InrolmenfB 
(10  Geo.  IV.  c.  50,  s.  63  ;  2  WilL  IV. 
c.  I,  ss.  16,  18,  21),  and  to  be  certified 
by  the  commissioners  to  parliament  (lo 
Geo.  IV.  c  .50,  s.  125);  and  all  cod- 
veyances  and  sales  respecdng  such  lands 
are  to  be  f^  from  stamp  and  auctioo 
duty  (10  Geo.  IV.  c  50,  ss.  67,  68.) 

The  Commissioners  are  also  empowered 
to  give  certain  notices  and  claims,  and  ti> 
authorize  entries  on  land  for  breach  of 
covenant,  &c.  (10  Geo.  IV.  c  50,  s.  9i). 
and  to  compound,  in  certadn  cases,  far 
rent  (Id.,  s.  93). 

Their  accounts  are  to  be  audited  by 
the  commissioners  for  auditing  public 
accounts,  under  the  25  Greo.  III.  c  52 
(10  Geo.  IV.  c  50,  s.  19). 

The  receivers  appointed  by  the  Com- 
missioners of  Woods  and  Forests  must 
be  land-surveyors  (Id^  s.  80),  They  are 
required  to  account  at  stated  penods  to 
the  Commissioners  (Id.,  s.  81),  and  to 
transmit  all  sums  received  monthly  (s. 
84) ;  and  they  are  empowered  to  disttain 
for  rent  (s.  90). 

Notwithstanding  the  management  of 
the  crown  lands  is  thus  vested  in  the 
Commissioners,  and  the  general  power 
of  alienation  has  been  taken  from  the 
crown,  a  power  is  reserved  to  the  crown 
to  ^rant  sites  for  churches,  chapels,  and 
burial  grounds,  not  exceeding  five  acres 
in  extent,  or  1000/.  in  value  (10  Geo, 
IV.  c.  50,  s.  45);  and  by  1  &  2  WiD. 
IV.  c.  59,  s.  1,  churchwai^cns  and  over- 
seers are  empowered,  with  the  consent  of 
the  Lords  of  the  Treasury,  to  inclose  a 
portion  not  exceeding  fiffy  acres  of  any 
forest  or  waste  lands  belonging  to  tfa« 
crown,  lying  in  or  near  their  parish,  for 
the  purpose  of  cultivating  the  same  &r 
the  use  of  the  poor. 

Besides  this  general  control  over  the 
crown  lands,  certain  powers  are  given  to 
the  Commissioners  which  are  ocmnected 
with  the  execution  of  the  Forest  Liiv& 
The  powers  and  authorities  belonging 
to  the  offices  of  wardens,  chlef-justiofr, 
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and  justices  In  eyre  (which  were  abolished 
upon  the  termination  of  the  then  existing 
interests  by  57  Geo.  III.  c,  61),  are  nested 
in  the  First  Commissioner  (10  Geo.  IV. 
c.  50,  s.  95) ;  and  the  commissioners  are 
also  empowered  to  make  compensation 
to  parties  for  old  encroachments  made 
Qpon  the  royal  forests  where  they  have 
been  in  uninterrupted  possession  lor  ten 
years  (Id.,  s.  96). 

The  verderers  of  the  royal  forests  are 
also  required  to  make  inquiry  as  to  all 
unlawful  inclosures,  encroachments,  &c 
in  their  courts  of  attachment,  and  may 
impose  fines  upon  the  offenders  (Id.,  s. 
100^,  who  may  however  be  proceeded 
against  by  the  ordinary  course  of  law  (s. 
lOo).  The  verderers  may  appoint  re- 
garders,  under-furesters,  and  other  officers 
of  the  forests  and  courts  (s.  101),  and 
may  inquire  into  their  conduct,  and  fine 
them  for  neglect  of  duty  (s.  102).  Other 
penalties  may  be  recovered  before  a 
justice  of  the  peace  (s.  104) ;  and  all  such 
fines  and  penalties  are  to  be  applied  to  the 
expenses  relating  to  the  forests  ^s.  105). 

As  to  the  general  revenue  ariang  from 
the  letting,  &c.  of  the  crown  lauds,  the 
commissioners  are  directed  to  pay  in  the 
moneys  received  by  them,  to  a  proper 
account  with  the  Bank  of  England  and 
Ireland  respectively  (10  Geo.  IV.  c.  50, 
6.  117,  118)  and  the  chartered  banks  of 
Scotland  (3  and  4  Will.  IV.  c.  69,  s.  17); 
and  the  annual  income  (after  certain  de- 
ductions) is  to  be  carried  to  the  consoli- 
dated fund  (10  Geo.  IV.  c.  50,  s.  113 ;  3 
&  4  Will.  IV.  c.  69,  s.  16).  The  trans- 
fer of  the  revenue  arising  from  the  crown 
landp  to  the  consolidated  fund  is  however 
the  sabject  of  a  special  arrangement  be- 
tween the  crown  and  the  subjects,  termi- 
nating with  the  life  of  the  king  or  queen 
regnant  in  whose  reign  it  is  made. 

The  10  Geo.  IV.  c.  50,  contains  some 
provisions  peculiar  to  Ireland.  Leases, 
grants,  &c.,  of  any  of  the  small  branches 
of  the  royal  revenue  (s.  128),  and  the 
powers  appertaining  to  the  chancellor  and 
council  of  tiie  Duchy  of  Lancaster  (s. 
130),  are  exempted  from  its  operation. 

The  real  property  of  the  crown  may  be 
thus  classified : — 

1.  Honours,  manors,  and  hundreds,  not 
in  lease. 


2.  Other  lands  io  the  occupation  of  the 
crown,  either  for  the  personal  conveni- 
ence of  the  king  or  for  the  public  service. 

8.  Forests,  chaoes,  and  wastes. 

4.  Lands,  tenements  and  hereditaments, 
held  of  the  crown  by  lease. 

5.  Fee-&rm  rents,  issuing  out  of  lands, 
tenements,  and  hereditaments,  held  of  the 
crown  in  fee-simple. 

Of  the  first,  fourth,  and  fifth  dasws  it 
would  be  impossible  to  attempt  any  par- 
ticular enumeration ;  the  fourth  consisted, 
at  the  time  of  passing  the  statute  26  Geo. 
III.  c  87  (A.D.  1786),  of  about  13U 
manors,  52,000  acres  of  land  in  cultiva- 
tion, 1800  houses  in  London  and  West- 
minster, and  450  houses  and  other  build- 
ings in  other  parts  of  England,  exclusive 
of  houses  demised  with  manors  or  forests. 

The  second  class  comprises  the  follow- 
ing royal  palaces  and  houses : — Bucking- 
ham Palace ;  St.  James's  Palace ;  the  Pa- 
vilion at  Brighton ;  Windsor  Castle ;  the 
palaces  of  Hampton  Court,  Kensington, 
and  Whitehall;  the  King's  House  at  Win- 
chester ;  the  piQace  at  Greenwidi  (con- 
verted into  an  hospital  for  seamen) ;  So- 
merset House  (used  as  public  offices)  ;  the 
palace  of  Westminster  (Westminster  Hall, 
including  the  houses  of  parliament  and 
courts  of  law).  The  following  palaces 
and  buildings  have  been  pulled  down  and 
their  sites  used  for  other  purposes: — 
Carlton  House;  the  Mews;  Newmarket 
Palace.  The  following  parks  are  also 
included  in  this  class:— St  James's, 
Hyde,  Bagshot.  Bushey,  Greenwich, 
Hampton  Court,  Richmond,  and  Windsor. 

In  the  third  class  are  included  not  only 
the^  royal  forests  which  have  preserved 
their  jura  regalin^  but  several  nominal 
forests  and  chaces,  warrens,  wastes,  &c. 
The  following  is  a  list  of  the  real  forests : 
— In  Berks,  Surrey,  and  Wilts,  Windsor 
Forest;  in  Essex,  Waltham  Forest;  in 
Gloucestershire,  the  Forest  of  Dean ;  in 
Hampshire,  Bere  Forest,  New  Forest,  and 
the  Forest  of  Woolmer  and  Aliceholt ;  in 
Northamptonshire!  Rockingliam,  Whittle- 
wood,  and  Salcey  Forests ;  in  Nottingham- 
shire, Sherwood  Forest ;  in  Oxfor<khire, 
Which  wood  Forest 

There  has  arisen  incidentally  out  of 
the  proper  duties  of  the  department  of 
Y^Qods  and  Forests^  since  it  was  united 
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irith  the  Board  of  Public  WorlES,  the  im- 
portant office  of  proTiding  pablic  walks 
and  access  to  the  national  buildings  and 
collections.  This  branch  of  administra- 
tion has  only  been  recognised  of  late 
years,  and  perhaps  we  owe  it  to  onr  inter- 
coarse  with  the  Continent,  and  especially 
with  France,  that  it  has  been  at  all  ac- 
knowledged. Twenty  years  ago  Hyde 
Park  and  Kensington  Gardens  were  the 
only  public  places  of  recreation  open  to 
the  crowded  and  hard -worked  population 
of  London;  since  then,  beside  the  im- 
proyements  in  those  two  places,  and  the 
formation  of  new  streets  and  squares  in 
those  pirts  of  the  metropolis  of  which  the 
land  either  belongs  to  the  crown  or  has 
been  purchased  by  parliament  for  public 
improvements,  there  have  been  opened 
the  large  gardens  of  St  James's  Park  and 
the  Regent's  Park ;  Primrose  Hill,  at  the 
north  of  the  Regent's  Park,  and  a  large 
piece  of  land  at  the  north-east  end  of 
London,  called  'Victoria  Park,'  have 
been  purchased  for  public  convenience. 
The  palace  and  grounds  of  Hampton 
Court  have  been  repaired  and  ornamented, 
and  have  been  thrown  open  gratuitously 
to  the  public,  and  the  collection  of  pic- 
tures has  been  arranged :  for  all  this  the 
nation  is  indebted  to  the  department  of 
Woods  and  Forests. 

WOOL.    [Taripf.] 

WORKHOUSE.    [Poor  Laws.] 

WOUNDING.     [Maim.) 

WRECK.  [Franchise;  Saips,  p. 
704.1 

WRIT,  a  law  term,  which  in  its  proper 
signification  means  a  writing  under  the 
king's  seal,  whereby  he  confers  some  right 
or  privile^,  or  commands  some  act  to  be 
done.  Writs  are  either  patent  (open, 
commonly  called  Utters  patent^  litera 
patentes),  which  are  not  sealed  up,  but 
have  the  great  seal  attached  to  them ;  or 
dose  {litera  clausa),  which  are,  or  are 
supposed  to  be,  sealed  up.  The  former 
are  addressed  to  all  persons  indiscrimi- 
nately, generally  in  these  terms—-**  To  all 
to  whom  these  presents  shall  come ;"  the 
latter  are  directed  to  some  officer  or  other 
individual.  Of  the  former  kind  is  the 
creation  of  a  peer  by  patent,  which  is  a 
royal  grant  of  peerage ;  of  the  latter,  the 
creation  of  a  peer  by  writ,  which  is  a 


summons  to  attend  the  hooae  of  peen  by 
the  style  and  title  of  some  barony. 

Writ  in  its  ordinary  and  more  linhed 
sense  is  a  term  applicable  toproeeB  ia 
civil  or  criwnnal  proceedinga.  CiTil  writa 
are  divisible  into  origiuai  and  judicial : 
original  writs  issoe  out  of  the  Court  of 
Chancery,  and  give  authority  to  the 
courts,  in  which  they  are  retnniahle,  to 
proceed  with  the  cause ;  judicial  writs  are 
awarded  by  the  court  in  which  theaetkn 
is  already  pending.  These  are  again  sab- 
divided  mto  fliesae  and  JimaL  Original 
writs  (which  now,  except  in  the  fow  real 
actions  still  preserved,  have  been  saper- 
seded  by  the  writ  of  summons)  nsea  to 
contain  a  6ri^  statement  of  the  plaintiff*! 
alleged  cause  of  action ;  and  soeh  a  writ 
was  called  in  law  Latin  hrevc,  ia  law 
French  brief:  and  this  term  was  aAer- 
wards  applied  to  judicial  and  other  writs. 
Original  writs  issuing  from  Chancery 
were  always  witnessed  or  letfex/,  in  the 
name  of  the  king;  judicial  writs  issued 
from  that  one  of  the  superior  common  law 
courts  in  which  the  original  writ  wis 
made  returnable,  and  were  tested  in  the 
name  of  the  chief  jud^e  of  such  court 
In  cases  where  the  plaintiff  seeks  to  re- 
cover a  sum  under  40s.,  he  may  bring  his 
suit  in  the  county-court,  or  coort-butM?. 
in  which  no  royal  writ  is  necessary-,  bnt 
the  suits  therem  commence^  not  by  ori- 
ginal writ,  but  by  plaint^  which  is  a 
statement  of  the  party's  cause  of  action  in 
the  nature  of  a  aeckmttion. 

There  are  many  kinds  of  writs,  some  of 
the  more  important  of  which  may  be  here 
mentioned.  There  is  the  wnt  to  th« 
sheriff  of  a  county  to  elect  a  member  or 
members  of  the  Commons'  House  of  Par- 
liament, in  case  of  a  vacauOT  or  general 
election,  which  issues  upon  the  warrant  of 
the  lord  chancellor  or  in  certain  casesoftht; 
sp^er  of  the  House  of  Commons.  Tht> 
writ  of  habeas  corpus  (ad  smbjiciendam  \ 
which  is  directed  to  any  person  who  dt- 
tains  another,  commanding  him  to  pri>- 
duoe  the  body  of  the  prisoner  at  socb  a 
time  and  place,  together  with  the  cause  of 
his  caption  and  detention,  to  do,  suhmit 
to,  and  receive  {ad  faciendum,  tubjici- 
endum,  et  recipiendttm  )  whatever  the  coart 
or  judge  by  whom  the  writ  is  awardM 
shall  think  fit.  [Habeas  Cobfu&J  There 


WRIT  OF  ERROR.  [  927  ]         WRIT  OP  INQUIRY. 


ftre  trarions  other  writs  of  habeas  corpWf 
for  the  purpose  of  bringing  up  j^risoners 
to  be  charged  in  execution,  to  give  testi- 
mony, &C. — the  writs  of  subpcena  ad  te9- 
t\fieandum,  by  which  a  ^rty  is  com- 
manded to  appear  at  the  trial  of  a  cause, 
to  give  evidence  under  a  nominal  pecu- 
niary penalty;  and  of  snbpana  duces 
tecum,  by  which  the  party  is  commanded 
to  bring  certain  specified  documents  fbr 
the  purpose  of  the  trial.  There  is  also 
the  writ  of  awbpctna  in  equity,  whereby 
the  defendant  in  a  suit  is  commanded  to 
appear  and  answer  the  plaintiff's  bill.  A 
defendant  privileged  from  ihe  particular 
suit,  or  fit>m  being  sued  except  before 
some  other  tribunal,  is  entitled  to  a  writ 
of  Priviieae,  by  which  the  court  is  re- 
quired to  discontinue  the  suit  In  modem 
times  a  ^rty  is  allowed  his  privilege 
without  suing  out  any  terit  of  privilege. 
The  new  Natnra  Brevium  of  the  Most 
Reverend  Judge,  Mr.  Anthony  Fit^Her- 
bert,  contains  a  great  variety  of  writs. 

WRIT  OF  ERROR.  There  mav  be 
a  writ  of  error  for  an  alleged  mistake  in 
the  proceedings  of  a  Court  of  Record. 
The  writ  may  be  for  matter  of  fact  or  of 
law.  In  the  case  of  an  alleged  error  in 
fact  the  writ  is  addressed  to  the  court 
which  has  given  the  judgment  and  the 
correction  of  the  record  is  left  to  it.  In 
the  case  of  an  alleged  error  in  law,  a 
writ  of  error  must  be  sued  out  of  the 
common  law  side  of  the  Court  of  Chan- 
cery, and  it  is  addressed  to  the  chief  justice 
of  me  Queen's  Bench  or  Common  Pleas, 
or  to  the  chief  baron  of  the  P^chequer, 
in  one  of  which  courts  it  is  alleged  that 
the  error  has  been  made.  The  writ  com- 
mands the  chief  justice  of  the  court  in 
which  the  error  is  alleged  to  have  been 
made  to  send  a  copy  of  the  record  to  the 
Exchequer  Chamber  to  be  examined  there. 
The  writ  of  error  on  any  judgment  of 
the  Queen's  Bench,  Common  Pleas,  or 
Exchequer  is  returned  only  before  those 
judges  of  the  two  courts  in  which  the 
alleged  error  has  not  been  made  (1  Wm. 
IV.  c  70) ;  and  there  is  no  writ  of  error 
from  the  Excheqaer  Chamber  except 
to  the  House  of  Lords. 

In  criminal  cases  tlftre  is  a  writ  of  error 
from  all  inferior  courts  to  the  Queen's 
Bench  and  from  that  to  the  House  of  Lords. 


WRIT  OF  INQUIRY.  In  cases  where 
a  plantiff  seeks  to  recover  a  specific  chattel 
(as  in  the  action  of  Vetinue\  or  a  ipedfio 
sum  of  money  (as  in  Debt),  if  the  de- 
fendant allows  judgment  to  go  against 
him  by  default,  this  is  considered  as  an 
admission  that  the  plaintifi*  is  entitled  to 
what  he  claims ;  and  the  judgment  there- 
fore is  final  in  the  first  instance,  provided 
the  plaintiff  is  content  to  take  a  small 
nonunal  sum  for  the  damages  resulting 
from  the  detention  of  the  chattel  or  the 
debt  But  where  a  plaintiff  only  seeks  to 
obtain  damages  for  an  injury  done  to  his 
person  or  his  real  or  personal  estate,  or 
for  the  non-performance  of  a  promise,  if 
the  defendant  lets  judgment  go  by  de- 
fault this,  though  an  admission  that  the 
plaintiff  has  a  cause  of  action,  does  not 
operate  as  an  admission  of  the  amount 
of  damages  to  which  he  is  entitled; 
and  such  judgment  is  called  interlocu- 
tory. In  sudi  cases,  and  also  where 
the  plaintiff  seeks  to  recover  substantial 
damages  for  the  detention  of  a  chattel,  or 
of  a  debt,  the  intervention  of  a  jury  is  re- 
quired in  order  to  ascertain  fbr  what  da- 
mages the  pluntiff  is  entitied  to  have 
final  judgment  For  this  purpose,  a  judi- 
cial process,  called  a  writ  of  inquiry, 
issues  to  the  sheriff  commanding  him  to 
summon  a  jury  to  in^mre  what  damages 
the  plaintiff'  has  sustamed.  If  the  plain- 
tiff dfer  no  evidence  before  the  jury,  a 
verdict  must  be  found  for  nominal  da- 
mages, as  existence  of  some  damage  is 
admitted. 

When  the  inquisition  (or  finding  of 
the  jury)  is  returned,  the  plaintiff  is  enti- 
tied to  judgment  for  that  amount  In 
some  cases  where  the  amount  of  damages 
is  readily  ascertainable,  as  bein^  a  mere 
matter  of  calculation,  such  as  m  actions 
upon  bills  of  exchange,  upon  covenants 
for  the  payment  of  a  certain  sum,  and  the 
like,  the  court,  instead  of  directing  a 
writ  of  inquiry,  will  refer  the  matter  to 
one  of  its  officers  to  compute  the  amount 
of  principal  and  interest  due  to  the  plain- 
tiff; for  writs  of  inquiry  are  merely  to 
infbrm  the  court,  who  may  assess  the 
damages  themselves,  if  they  think  pro- 
per, after  interiocutory  judgment  has 
been  obtained. 

WRIT  OF  SUMMONS.    [Writ.] 


WRITER. 
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WRIT  OF  TRIAL.  All  triab  of 
causes  in  the  superior  courts  took  place 
formerly  either  at  bar  before  the  whole 
court,  or  at  nisi  prius  before  one  of  the 
judges  of  the  court,  or  a  judge  or  serjeant 
named  in  the  commissiou  of  assize ;  but 
now,  by  the  3  and  4  W.  IV.,  c.  42,  s.  17, 
in  an^  action  depending  in  any  of  the 
superior  courts  for  any  debt  or  demand  in 
which  the  sum  sought  to  be  recovered 
and  indorsed  on  the  writ  of  summons 
shall  not  exceed  202.,  the  court,  or  a  judge 
(if  satisfied  that  the  trial  will  not  invoWe 
any  difficult  question  of  &ct  or  law), 
may  order  the  trial  to  take  place  before 
the  sheriff  of  the  county  where  the  action 
is  brought,  or  some  judge  of  an  inferior 
court,  and  for  that  purpose  a  writ  shall 
issue  (called  the  Writ  of  Trial)  directed 
to  the  sheriff  or  such  judge,  commanding 
him  to  try  the  cause  before  a  juiy,  and 
to  return  such  writ  with  the  finding  of 
the  jury  thereon  indorsed.  The  statute 
applies  only  to  actions  for  a  debt  or  de- 
mand indorsed  on  the  writ  of  sunmions ; 
it  does  not  therefore  extend  to  cases 
where  the  action  is  brought  for  a  wrong, 
or  where  the  demand,  being  for  unliqui* 
dated  damages,  the  amount  claimed  can- 
not properly  be  indorsed  on  the  writ  of 
summons.  (3  Mann,  and  Gra.  850.)  The 
proceedings  under  the  writ  of  trial,  when 
directed  to  the  sheriff,  usually  take  place 
before  his  under  sheriff  or  other  his  de- 
puty; and  they  are  conducted  in  the 
same  manner  as  at  a  trial  at  nisi  prius: 
and  the  court  will  grant  a  new  trial  for 
the  same  causes  as  if  the  trial  had  been 
before  one  of  the  superior  judges ;  but  a 
new  trial  will  not  be  granted  upon  the 
ground  that  the  verdict  is  against  the 
evidence,  where  the  amount  of  such  ver- 
dict is  less  than  5/.,  unless  such  verdict 
be  manifestly  perverse, 

WRlTEli,  in  Scotland,  is  a  term  of 
nearly  the  same  meaning  as  attorney  in 
England,  and  is  generally  applied  to  all 
legal  practitioners  who  do  not  belong  to 
the  bar,  although  it  has  of  late  become 
customary  to  substitute  for  it  the  term 
solicitor.  As  Bpecial  exceptions,  the  body 
who  in  Edinburgh  enjoy,  concurrently 
with  writers  to  £e  signet,  the  privilege 
of  conducting  cases  before  the  Court  of 
Session,  the  Court  of  Justiciary,  &c^  are 


called  solicitors  of  soprenie  ooortB  (ab- 
breviated S.  S.  C.),  and  the  practitioDera 
before  the  sheriff  court  of  Aberdeen  are 
by  local  custom  called  adTOcates.  In 
each  county  there  is  generally  a  society 
of  writers  privileged  to  practise  in  the 
sheriff  court  and  in  the  other  local  jndi- 
eateries,  who  frame  their  own  bye-laws, 
and  regulate  the  terms  of  adnuaaoo  to 
their  body.  Indiyidually,  they  an  re- 
sponsible for  their  conduct  to  the  local 
judges  before  whom  they  practise:  and 
as  bodies  they  are,  6n  the  one  hand, 
protected  from  the  infringement  of 
their  privileges  by  unlicensed  persons, 
and,  on  the  other,  liable  to  jndicial 
control  if  they  attempt  unduly  to  re- 
strict the  means  of  admission  to  their 
privileges. 

WRITER  TO  THE  SIGNET.  abb«s 
viated  W.  S.,  is  the  designation  of  the 
members  of  the  most  numerous  and  im- 
portant class  of  attorneys  or  procurators 
in  Scotland.  The  writers  to  the  signet 
enjoy,  in  common  with  the  solicitors  of 
supreme  courts,  and  with  one  or  two 
smaller  bodies,  the  privilege  of  conduct- 
ing cases  before  the  Court  of  Session,  the 
Court  of  Justiciary,  and  the  Commifioao 
of  Teinds.  Their  peculiar  privilege, 
however,  is  that  of  preparing  the  writs 
which  pass  the  royal  signet.  The  signet 
was  a  seal  or  die  under  the  control  of  the 
secretary  of  state,  with  which  the  writs 
by  which  the  king  directed  parties  to  ap- 
pear in  court,  or  ordered  them  to  obey 
the  decrees  given  against  them,  and  other 
executive  instructions,  were  stamped  for 
the  sake  of  authentication.  In  the  six- 
teenth century,  the  persons  who  weie 
entitled  to  present  the  writs  which  n?- 
ceived  the  impression  of  the  signet  are 
supposed  to  have  been  the  clerks  in  the 
secretary  of  state's  office ;  and  it  is  not 
known  how  or  precisely  at  what  time  the 
persons  who  transacted  this  department 
of  official  business  became  converted  into 
a  body  of  private  practitioners.  Since 
the  union  of  1707,  the  signet  has  been 
under  the  disposal  of  the  Court  of  Ses- 
sion ;  but  down  to  about  the  middle  ai 
last  century  the  keeper  of  the  signet  was 
deputed  by  the  secretary  of  state  for  the 
home  department.  Since  that  time  be 
has  been  appointed  undo'  the  gteat  seal. 
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YEOMAN. 


and  he  names  a  deputy,  vho  is  a  member 
of  the  society  of  writers  to  the  sipet, 
and  by  usage  presides  at  their  meetings. 
In  the  general  case  the  summons  b^  which 
an  ordinary  action  is  brought  mto  the 
Coart  of  Session  requires  to  be  signeted, 
and  to  be,  as  a  preliminary,  signed  by  a 
writer  to  the  signet ;  although  a  member 
of  one  of  the  ouer  privileged  bodies  may 
conduct  the  case.    Advocation  [Advo- 
cation] and  some  other  analogous  classes 
of  procedure,  required  formerly  to  have 
the  interpodtion  of  the  agnet;  but  this 
step  in  the  procedure  was  abolished  by  1 
and  2  Vict  a  86.     In  the  various  ibrms 
of  execution  against  person  and  profNerty, 
the  rignet  was,  until  lately,  a  prominent 
feature ;  but,  unless  in  some  special  cases, 
it  has  been  dispensed  with  bv  the  Act  1 
and  2  Vict  c  1 14.   In  these  departments 
of  legal  practice  the  writers  to  the  signet 
now  possess  few  privileges  which  are  not 
shared  by  the  oCner  practitioners  before 
the  supreme  courts.    They  still  retun 
their  privileges  as  to  summonses,  and  they 
have  the  exclusive  right  of  presenting 
signatures  in  exchequer,  or  of  presenting^ 
through  the  judges  acting  in  exchequer, 
the  indorsed  druts  of  the  writs  passing 
under  the  great  and  other  seals  in  Scot- 
land appended  to  crown  charters,  appoint- 
ments to  offices,  &c.    They  have  tnus  a 
monopoly  of  the  business  of  making  up 
the  titles  of  the  crown  vassals  or  free- 
holders in  Scotland,  and  this  drcnmstance, 
added  to  their  skill  and  respectability  as 
a  body,  has  put  the  greater  part  of  the 
conveyancing  of  the  country  in  their 
hands.    The  society  require  of  their  in- 
trants an  apprenticeship  of  five  years, 
with  a  cumcnlum  of  universitY  study, 
which  includes  two  sessions  ox  attend- 
ance, the  one  at  Latin  and  tiie  other  at 
some  other  literary  class,  and  four  courses 
of  attendance  at  law  dasses.    The  ex- 
penses connected   with    apprentices] 
amount  to'abont  380l.,  and  additional  fan 
to  the  extent  of  140i.  are  incurred  on 
entering  the  sodety.    The  writers  to  the 
signet  possess  a  library,  amounting,  it  is 
supposed,  to  between  forty  and  fift^  thou- 
sand bound  volumes,  distributed  m  two 
large  halls.    The  collection  was  com- 
menced in  1755,  by  the  purchase  of  some 
law  books,  to  which  works  on  other  sub- 
voi*  u. 


jects  were  added  in  177S.  It  is  supported 
by  an  annual  srant  by  the  society,  which 
fluctuates  with  the  state  of  its  funds,  and 
has  in  some  years  exceeded  2000^  The 
eminent  men  who  have  sucoesnvely  acted 
as  librarians,  have  made  praiseworthy 
and  Buocessfhl  efforts  to  obtain  the  most 
useM  works,  and  to  prevent  the  funds 
from  being  wasted  in  the  purchase  of 
books  at  random.  They  have  kept  in 
view  in  many  cases  the  acquisition  of 
those  books  which  are  wanting  to  the 
advocates'  library,  and  as  the  two  institu- 
tions are  within  the  same  range  of  build- 
ings, and  are  both  liberally  uud  open  to 
those  who  wish  to  consult  books  for  lite- 
rary purposes,  the  writers  to  the  signet 
have  uius  performed  an  essential  service 
to  the  literature  of  Edinburgh. 


TEAR-BOOKS.  [Reports.] 
YEOMAN,  YEOMANRY  CAVAL- 
RY. Of  the  various  derivations  proposed 
for  the  word  yeoman— jung  man,  young 
man ;  jemand,  any  one ;  gemein,  common ; 
goodman— perhaps  **  s^mein  "  or  **  com- 
mon" is  the  most  probable.  A  yeoman  is 
at  the  head  of  tiie  classes  beneath  gentle- 
men; he  is  in  legal  sense  a  probuset  lega- 
lis  homo»  who  may  dispend  of  his  own 
freehold  409.  yearly.  In  an  antient  statute 
(20  Ric  IL  c.  2,  1326)  they  (•'Vadlea 
appellez  vomen  '*)  are  prohibited,  in  com- 
mon with  all  otiier  persons  under  the 
rank  of  an  esquire,  maa  wearing  any 
lord's  livery  unless  they  form  part  of  the 
lord's  household :  and  Fortescue  (c  29), 
who  wrote  somewhat  more  than  half  a  cen- 
tury after  the  passing  of  that  act,  says  that 
there  are  ]^eomen  (valecti)  who  can  spend 
out  of  their  patrimony  600  skutes  a-year, 
a  sum  equal,  according  to  some  computa- 
tions, to  ISO/.  The  term  veoman  is  used 
in  inferior  offices  about  the  palace ;  and 
there  is  a  body-guard  called  the  'yeomen 
of  tiie  kuDg's  guard,  established  by  Henry 
VIL,  and  by  some  writers  considered  the 
first  approach  towards  a  standing  army, 
which  attends  the  king  upon  state  ooca- 
nons.  It  oonsistB  of  100  men  habited  in 
the  costume  of  the  sixteenth  century, 
and  commanded 'by  a  captain  and  other 
officers.  The  vulgar  name  of  beef-eaters, 
3o 
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YEOMANRY. 


bj  which  they  are  kuown,  is  a  cormption 
of  ba£fetiers,  from  their  having  been 
stationed  in  state  banquets  at  the  buffet  or 
sideboard.  During  the  long  war  conse- 
quent on  the  French  revolution,  and 
whilst  this  country  was  threatened  with 
invasion,  there  was  embodied  in  almost 
every  county  a  mounted  force  under  the 
name  of  Yeomanry  Cavalry.  It  was 
subject  to  the  same  regulations,  when  on 
service,  as  the  militia,  and  consisted  of 
volunteers,  of  whom  a  large  proportion 
were  genUemen  or  wealthy  fiirmers ;  they 
were  mounted  and  in  most  respects 
equipped  at  their  own  expense ;  but  they 
received  pay  whilst  in  actual  service,  and 
there  was  some  small  allowance  made  by 
the  crown  towards  the  regimental  ex- 
penses, such  as  the  permanent  pay  of  non- 
commissioned officers.  They  were  com- 
manded by  the  lord-lieutenant  of  the 
county,  who  granted  commissions  to  the 
subaltern  officers. 

The  first  act  for  embodying  corps  of 
volunteers  was  passed  in  the  spring  of 
1794  (34  Geo.  III.  c.  31).  It  enacts 
that  all  ^rsons  who  may,  during  the  war 
then  raging,  voluntarily  enrol  themselves 
under  officers  holding  commissions  for 
that  purpose  from  the  kiuff  or  from  the 
lieutenants  of  counties,  shsll  be  entitled 
to  receive  the  pay,  and  shall  be  subject 
to  the  same  discipline  by  courts  martial, 
composed  of  volunteer  officers,  as  troope 
of  the  line,  if,  on  being  called  upon  by 
the  king  in  case  of  actual  invasion  or 
appearance  of  invasion,  they  shall  march 
out  of  their  own  counties  or  assemble 
within  it  to  repel  such  invasion ;  or  if 
they  shall  march  at  the  command  of  the 
king  or  of  the  lieutenant  or  the  sheriff 
of  the  county  to  snpprebs  riots  or  tumults 
within  it  or  the  adjacent  counties.    The 


act  exempts  volunteers  from  the  militia ; 
it  gives  power  to  magistrates  to  billet  the 
non-commissioned  officers  and  dnunmers 
on  tavern-keepers;  and  grants  to  com- 
missioned officers  a  right  to  half-pay,  and 
to  non-commisioned  officers  the  benefit  of 
Chelsea  Hospital  if  they  are  disabled 
when  on  actual  service. 

In  the  year  1798  another  act  was 
passed  (38  Geo.  III.  c  51),  to  facilitate 
the  training  of  volunteer  corps  of  cavalry, 
who  are  called  in  the  tiUe  to  the  act, 
though  not  in  the  body,  '^  yeomanry 
cavalry."  It  authorizes  the  billeting  of 
the  privates  when  called  out  to  be  trained, 
and  it  exempts  from  taxation  the  horses 
used  in  the  serrice.  After  the  short  peace 
in  1802,  the  provisions  of  the  preceding 
acts  were  renewed  (42  Geo.  III.  c  66), 
and  the  existence  of  the  volunteer  corps 
of  cavalry  (called  by  this  act  ibr  the 
first  time  "yeomaniy  cavalry")  was 
revived  or  continued,  without  reference, 
as  in  the  previous  statutes,  to  the  then 
existing  war. 

Of  late  years,  although  many  of  these 
yeomanry  regiments  still  exist,  they  are 
rather  maintained  for  the  purpose  of 
amusement  and  good  fellowship  tnan  for 
any  practical  service. 

According  to  a  Parliamentary  Return, 
there  were,  in  1836,  338  troops  of  yeo- 
manry cavalry,  including  1155  officers 
and  18,120  men,  at  a  cost  of  about 
100,000/.  a-year  to  the  nation.  In  1833, 
the  number  of  troops  was  reduced  to 
251,  and  the  privates  to  13,594.  Between 
the  years  1816  and  1838,  the  average 
annual  expense  of  maintaining  the  yeo- 
maniT  corps  was  128,000t ;  the  greatest 
cost  being  in  the  years  1820,  1821,  and 
1822,  when  the  annual  average  exceeded 
192,000/. 


TH£  END. 
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BAKDONHENT. 

battoir. 
bbey. 
.bbot. 
bdication. 
bduction. 

bility ;  Capacity,  Legal.    [Age ;  Wife.] 
bjuratioD  (of  the  Realm), 
bjuration  (Oath  of), 
bori^nea. 

bortion.    [Infimtldde ;  Lav,  Criminal ; 
Murder.] 
bsentee. 

cademy,     [University.] 
cademies.    [^odeties.] 
cceptance.    [Exchange,  Bill  of.] 
cceptor.    [Exchange,  Bill  of.] 
ccouniant-General.  • 

ccumalation.    [Capital.] 
ccamulation. 
chiean  Confederation, 
ct 

ct  of  Parliament.    [Statute.] 
eta.    [Act] 
ction.    [Act] 
ctuary. 
djadication. 
djustment 
dJQtant 

djutant-General. 

dministration  and  Administrator, 
dmiral. 

dmiralty  Conrts. 

dmiralty,  Droits  of.    [Droits  of  Admi- 
ralty.] 
doption. 
lult  Schools, 
dulteration. 
dultery. 

iventnre,  Bill  ol 
iyertisement 
Ivice. 
Ivocate. 
Ivocate,  Lord. 
Ivocates,  Faculty  ot 
Ivocation. 
Ivowson. 

Ivowsons,  Value  of. 
vojL.  n. 


^tolian  ConftderatioQ. 

Affeerers.    [Leet] 

Affinity. 

Affirmation. 

Age. 

Agent 

Agio. 

Agiotage. 

Agnate.    rConauigainity.] 

Agrarian  Laws. 

Agricnltnre. 

A^ricnltore,  Statistics  of. 

Aide^e-Camp. 

Aids. 

Albin&tns  Jos.     [Anhaine.] 

Alderman. 

Ale. 

Ale-Conner. 

Ale-Foonder.    [Ale-Conner.] 

Alehouses. 

Ale-Taster.    [Ale-Conner.] 

Alien. 

Alimony. 

Allegiance,  or  Idgeanoe. 

Alliance.    [Trea^.l 

Alliance,  Holy,    [nolj  AlUaooe.] 

Alliance,  Triple.    [Triple  Alliance.] 

Allodiom,  or  Alodium. 

Allotment  System. 

AUoy.    [Mint] 

Almanac 

Almoner. 

Alms-Honse. 

Ambassador. 

Amendment    [Bill  in  Parliament] 

Amercement    [Leet] 

Amnesty. 

Amphictyons. 

Anturchy. 

Anatomy  Act 

Ancient  Demesne.    [Manor.l 

Anglican  Church.    (Establisned  Church 

of  England  and  Ireland.] 
Annals. 
Annates. 
Annmty. 
Annui^,  Scotch. 
Annus  Ddiberaadi. 
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Anti-Leagae.    [League.] 

Apanage. 

Apothecaries,  Company  ofl 

Apparent  Heir. 

Apparitor. 

Appetl,  Criminal  Law. 

Appeal,  Civil  Law. 

Appeal. 

Appndsement 

Appraisers. 

Ai^nrentioe* 

Apprising.    [A^jn^cation.] 

Appropriation.    [Advowson.] 


INDEX. 


[Heraldry.] 


Arbitration. 

Arbitration,  Scotch  Law. 

Archbishop.    [Bishop.] 

Archdeacon. 

Arches,  Court  of. 

Archimandrite.    [Abbot] 

Archiye,  or  Archives. 

Areopagus,  Council  of. 

Aristocracy. 

Anniger.    [Esquire.] 

Armorial  Bearings.    [] 

Arm^. 

Armies.    [Military  Force.] 

Arraignment. 

Arrest  Personal.    [Insolvent] 

Arrestment. 

Arson.    [Malicious  Injuries.] 

Articles  of  War.    [Mutiny  Act] 

Assent,  Royal. 

Assembly,  General,  of  Scotland. 

ral  Assembly.] 
Assembly,  National. 
Assembly  of  Divines. 

sembly.] 
Assessed  Taxes.    [Ti 
Assessor. 
Assiento  Treaty. 
Asmgnat 

Assignation.    [Assignment] 
Assignee— of  a  Banlurupt    [Bankrupt] 
Asmgnee— of    an     Insolvent    Debtor^s 

Estate.    [Insolvent] 
Assignee— of  Bill  of  Lading. 

LMing.] 
Assignee. 

Assignee  (Scotland). 
Assignment 

Assignment,  Scotch  Law. 
Assize. 

Assize,  ScoUand. 
Associations.    [Societies.] 


[Gene- 


[StatefrOeneral.] 
[Westminster  As- 

] 


[Bill  of 


Assuranoei 
Asvlnm. 

Atbeling^  or  JEtfaeling;. 
Attachment,  Foreign. 
Attainder. 
Attaint    [Jury.] 
Attorney. 
Attorney-GeneraL 
Aubaine. 
Auction. 
Auctioneer. 

Audit  Office.    [Auditor.] 
Auditor. 

Auanestation,  Court  oL 
AuBc  CoundL 
AuzHia.    [Aids.] 
Average. 
Avocat 

Avoirdupois,    n^d^ts  smd  Meaanres.] 
Ayuntamiento^  J  ustida,  Conoejo,Cabildo. 
BegimientOb 

Bachslob. 

BaUifF. 

Bailiwick, 

Bailliage. 

Balance  of  Power. 

Balance  of  Trade. 

Ballast 

BaUot    [Voting] 

Ban. 

Banishment 

Bank,  in  Law. 

Bank,  Banker,  Bankiog. 

Bankrupt 

Banneret 

Banns  of  Bfarriage.    [BKamage.] 

Bar. 

Barbarian. 


Barken.    fAuotioiL] 
Baron,  Baiooy. 
Baronage. 
Baronet 

Barratry.    [Shipi,  p.  706.] 
Barrister. 

Barrister,  in  Soodsnd.    [Advocatei»  Fa- 
culty of.] 
Barter. 

Barter.    [Money.] 
Bastard. 

Batii,  Knights  of  tiie. 
Bawdy-HouaeSi    [Proatitatioii.] 
Beacon. 
Beadle. 
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M  of  Justice. 

todchamber,  Lords  of  the. 

lede-Honie. 

tedford  Level.    [^Sewen.] 

leggar.    [Blendiaty.] 

tenefice. 

tenefldom. 

lenefit  of  Clergy. 

leDevolenoe. 

lerlin  Decree.    [Blockade.] 

fetrothment 

ligamy. 

iill-Broker.    [Broker.] 

lill-Chamber. 

iill  in  Chanoeiy.    [Equity.] 

lill  in  Parliament. 

Iill  of  Exchange.    ^zchaiige>  Bill  of.] 
iill  of  Exchequer.    [Unfimded  Debt] 
lill  of  Health.    [QaarantiBe.] 
lill  of  Lading, 
till  of  Rights, 
lill  of  Sate, 
till  of  Sight 
lill  of  Store, 
lillon. 

lills  of  Mortality, 
lishop. 
bishopric 
tlack-Mail. 

Uack-Sod,  Uaherof  the. 
Ilasphemy. 
Ilockade,  Law  of. 
loard. 

lona  Fides,  and  BooA  Fide, 
iona  Notabilia.    [Execator.] 
^k  Trade. 

ooty,    [AdmiiBlty  Goiirt8»  p.  29.] 
brdarii. 

oroogh-English. 

orongh,  Monidpal.     [Mnnieipal  Cor- 
porations.] 

orough.  Parliamentary.    [Parliament] 
ottomry,  Bottomree^  or  Bommaree. 
onnty. 
ounty,  Qneen  AnneTs.    [Bgnefice,  pp. 

343,  345.1 

read.    [Adnlteratlon ;  Anxe.] 

revet 

rewer.    [Alehouses,  p.  99;  Adulters- 

tian»  p.  36.] 

ribery. 

rick. 

ridewdl. 

ridges. 

•ief  (in  Law). 


Brief,  Church. 
Brie^  PapaL 
Broker. 

Brothel.    [Prostitution.] 
Budflet 

Building,  Acts  for  Begulating. 
Bulletin. 
Bullion. 
Bulls,  Papal. 
Burgage  Tenure. 

Burgen.  [MunicindCorporatioDS;  Com- 
mons, House  off] 
Buxvomaster,  Burgermdster. 
Bnnal.    [Interment] 
Bumel,  Acton,  Statute  of. 
Burning  of  Heretics.    [Heresy.] 
Butter. 
By-Law. 

Cabal. 

Cabinet 

Cachet,  Letters  de. 

Canon. 

Canon  Lav. 

Canons   Ecdesiastical.      [ConstitotioDS 

and  Canons  Eodesiastioai.] 
Capadty,  Legal.  [Age;  Insanity ;  Wift.1 
Capias  ad  Satisfiiciendnm.    [Execution.] 
Capital.  * 

Captain. 
Cardinal. 
Carrier. 

Cash  Credit    [Bank,  p.  278.] 
Cathedral. 

Catholic  Church  (Roman). 
Caucus. 
Cavalry. 

Caveat    [Patent] 
Cemetery.    [Interment] 
Censor.    [Census,  Roman.] 
Censorship  of  the  Press.    [Press.] 
Census,  The,  at  Rome. 
Census. 

Central  Criminal  Court    [Circuits.] 
Certificate.    [Bankrupt,  p.  292.] 
Certificate,  Game.    [Game  Laws.] 
Certiorari. 
Cessio  Bonorum. 
Cession.    [Benefice,  p.  349.] 
Cestui  que  Trust    [Trustee.] 
Challenge.    [Jury.] 
Chamberlain. 
Chancel. 
Chancellor. 
Chancellor  of  Scotland. 

3p2 
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Chancery. 

Chancery,  Inns  of.    [Inn.] 

Chantry. 

Chapel. 

Chaplain. 

Chapter. 

Charg6  d' Affaires.  rAmhassador,  p.  126.] 

Chantable  Uses.    [tJses,  Charitable.] 

Charity  Commissioners.    [Schools,  £n- 

dowedj 
Charta,  Magna.    [Magna  Charta.] 
Charte.  ^ 

Charter. 

Charter  Party.    [Ships.] 
Chartists. 

Chase.    [Forest ;  Park.] 
Chattels. 
Cheque. 

Chicory.    [Adulteration.] 
Chief  Justice.     [Courts.] 
Child-Killing.    [Infanticide.] 
Child-Stealing.    1  Abduction.] 
Chiltem  llundroas. 
Chimney-Sweeper. 
Church  Brief.    [Brief,  Church.] 
Chureh-Rates. 
Churchwardens. 
Cincinnati,  Order  of 
Cinque  Ports.     ^ 
Circuits. 
Citation, 
Citizen. 
City. 

Civil  Law.    [Roman  Law.] 
Civil  List 
Civilization. 

Clarendon,  The  Constitutions  of, 
Clearing-House.  [Bank,  p.  273.] 
Clergy. 

Clergy,  Benefit  o£    [Benefit  of  Clergy.] 
Clerk  in  Orders.    [Clergy.] 
Clerk  of  Assize. 

Clerk  of  the  Crown  in  Chancery. 
Clerk  of  the  House  of  Commons. 
Qerk  of  the  Parish.    [Parish  Clerk.] 
Clerk  of  the  Parliament 
Clerk  of  the  Peace. 
Clerks  in  Ordinary  of  the  Privy  Coundl. 

[Privy  Council,] 
Clerks  and  Servants.    [Servants.] 
Client. 
Coa!-Trade. 

Coast-Blockade.    [Smuggling.] 
Code,  Codex. 
Codes,  Les  Cinq. 


Codidl.    [Code;WilLl 

Codification.    [Law  and  LegialatkHL] 

Cofiee  Trade. 

Cognovit 

Cohabitation.    [Conculniiage.] 

C(nning. 

Collation.  [Advowson;  Benefice,  p. 
340.] 

College.    rColleffinm/| 

CoU^ate  Churok.  [CoUeginm.] 

Collegium,  or  Conlegium. 

Colonel. 

Coloni.     rSlavery,  p.  71 7.] 

Colonial  Agents. 

Colony. 

Combmation  Laws. 

Commander.    [Captun.] 

Commandeiy. 

Commendam.    [Benefice,  p.  S50.] 

Commissary.  ^ 

Commission. 

Commission.  Higent;  Broker;  Factor.'' 

Commission,  Ecclesiastical.  [Eoelesiis- 
tical  Commission.] 

Commission  (militaiy). 

Commissioners,  Lords.  [Admiral;  As- 
sent, Royal ;  Parliament] 

Commissioners  of  Bankrupts.  [Bank- 
rupt] 

Conmussioners  of  Lunacy.     [Lmiacy.] 

Commissioners,  Poor  Law.  [Poor  I^ws 
and  Pauperism.] 

Commissioners  of  Sewers.     [Sewers.] 

Committee  of  Public  SafeUr. 

Committees,  Election.  [ESecCioii  Com- 
mittees, p.  582.] 

Committees.  [Parliament] 

Commodore. 

Common  Law. 

Common  Pleas,  Court  of. 

Common,  Rights  oil 

Commons.    [Indosure.] 

Commons,  House  of. 

Commons,  Irish  house  oC  [PftriiameDt 
of  Ireland.] 

Companies,  or  Guilds.  [Collegium; 
Municipal  Corporations.] 

Companies,  Joint-Stock.  [Jomt-Stock 
Company.] 

Company,  [Corporation;  Partnership.^ 

Compurgator.  * 

Concealment  of  Birth.     [Infimticide.  J 

Conclave.    [Cardinal ;  Catholic  Church.] 

Concordat 

Concubinage- 
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!oii&rreation.    fMaiTia^,  Roman.] 
Confederation,    f^ederation.] 
^nfederation  oi  the  Bhine. 
lonferenoe. 

k)tiference.    [Bill  in  Parliament,  p.  367 ; 
Parliament] 

V>nfe8sion  of  Faith.    [Westminster  As- 
sembly of  Divines.] 
k>nfi8cation.    [Forfeitnre.] 
k>nflict  of  Laws.    [International  Laws.] 
k)ng€  d'Eslire. 
k)ngress. 

k)nnabium.    [Marriage,  Boman.] 
Jonsangoini^,  or  Kin.  [of.] 

>)nscieDoe,  Conrts  of.  [Bequests,  Coorts 
Conscription. 

>)nseryator8  of  the  Peace. 
Conserrator  of  the  Staple. 
Consideration. 

Consistoriom.    [Cardinal,  p.  455.] 
Consistory. 

Consols.    [National  Debt] 
Conspiracy. 
Constable. 

Constable,  Lord  High,  of  Scotland. 
Constitution. 

Constitutions  and  Canons  EcdeaasticaL 
Constitutions,  Boman. 
Consul. 

Contempt  [nomy.] 

Consumption.    [Capital;  Political  Eoo- 
Contraband. 

Contract  Oriffinal.  [Sodal  Contract] 
Control,  BoaraoC  [East  India  Company .] 
Convent 
Conventicle  Act      [NonconformistB,  p. 

429.] 

Convention,  Militaiy. 
Convention  Parliament 
Convention  Treaties. 
Convo&tion. 
Convoy. 

Coparceners.    [Estate.] 
Copper,  Statistics  of. 
Copyhold. 
Copyright 

Corn-Laws  and  Corn-Trade. 
Corn-Rent 

Corn-Trade,  Andent 
Corn-Trade,  Boman. 
Comet 
Coronation. 
Coroner. 
Corporal, 
'orporation  Act    [Nonoonformistk] 


Corporations. 

Corporations,  Municipal.       [Monicipal 

Corporations.] 
Corporation  and  Test  Acts.   [Established 

Church;  Nonconformists. J 
Correction,  Houses  of.   [Transportation.] 
Corruption  of  Blood.  [Attainder.] 
Cortes. 

Cottage  System.    [Allotments.] 
Cotton  Cultivation  and  Trade. 
Cotton  Manu&cture  and  Trade. 
Councils  of  the  Church. 
Councillors.    [Municipal  Corporations.] 
Counsel. 
Count 

County.    [Shire.] 
County  Court    [Courts.] 
Conn^  Bate. 
Court  Baron.    [Manor.] 
Court-Martial. 
Courtesy  of  England. 
Courtesy  of  Scotiand. 
Courtesy  of  Scotiand.  [Wife  (Scotland).] 
Court  of  Becord.    [Courts.] 
Courts. 

Courts,  Customary.    [Copyhold.] 
Courts,   Ecdesiasticat      [Ecclesiastical 

Courts.] 
Courts  ofltecord.    [Courts.] 
Coverture,  Feme  Covert    fWife.] 
Credentials.    [Ambassador.] 
Credit 

Credit  Letter  o£ 

Crime  and  Punishment    [Pmiishment.] 
Criminal  Conversation.    [Adultery.] 
Criminal  Law.    [Law,  Criminal.] 
Crown  Solicitor. 
Cruelty.     [Wife.] 
Curate,  Perpetual.    [Benefice.] 
Curator. 

Currency.    [Money.] 
Cnrsitor  Baron. 

Customary  Freeholds.    [Copyhold.] 
Customs  or  Usages. 
Customs-Duties. 
Custos  Brevium* 
Custos  Botulorum. 

DAiiAas& 

Damnum.    [Damages.]    ; 

Deacon. 

Deadweight    [National  Debt] 

Dean. 

Debenture. 

Debt    [Insolvent] 
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Debt,  National.    [National  Debt] 

Debtor  and  Creditor.    [IntfolTent] 

Declaration.    [Oath.]  [Liberty.} 

DedarationoT  Right    [Bill  <^  Righta; 

Decree,  Decretal.  [Canon  Law,  p.  445 ; 
Catholic  Church,  p.  459.] 

Decree.    [Eomty.] 

Decretals.    [Canon  Law.] 

Deed. 

Deer-Stealing.    rGame-LawB.] 

Deihmation.    [Kander.]  • 

Desree.    [UniTerrity.] 

Dm  Credere  Commiiwion.    [Agent] 

Delegates,  Coort  of. 

Demand  and  Supply. 

Demesne.    [Manor.] 

Demise. 

Demise.    [Lease.] 

Democracy. 

Demurrage* 

Demxen. 

Deodand. 

Aiepanenens. 

Deportation.    [Banishment] 

Dqnsit 

Deposition. 

Deprivation.    [Benefice,  p.  351.] 

Deputy.     [Chute,  p.  393.] 

Descent 

Deserter. 

Despotism.    [Monarchy:  TVrant] 

Devise.    [Wm.l 

IHet.  [Grermanic  Confederation;  Ger- 
manic Eminre.! 

Diffiireation.    [Marriage,  Boman.] 

Differential  Duties.    rTaxation.] 

Digest     [Justinian's  Le^slation.] 

Dignities.    [Tities  of  Honour.] 

Dilapidation,  Eoeleuastical.  [Benefice, 
p.  349.] 

Diligence.    [Wil^  p.  906, 907.] 

Diocese.    [Kshopric]. 

Diplomacy. 

Diplomatics. 

Directoire  Ex^cutif 

Directory  for  Public  Worship.  [West- 
minster Assembly  of  IMvines.] 

Disability. 

Discount 

Discount-Broker.    [Broker.] 

Discovery.    [Evidence.] 

Dispensation.    [Benefice.] 

Disseisin.    [Seism.] 

Distress.  [tion ;  Wife.] 

Distributions,  Statute  of.    [Administra- 


Dividend. 

Divirion  of  Employment 

Divorce. 

Divan. 

Docket    [Bnkn^.] 

Doctor. 

Docton^  Commons. 

Domesday-Book. 

Domicile. 

Dcmatio  Mortis  Causa. 

Donative.    [Benefice,  p.  344-3 

Dowager. 

Dower. 

Dramatic  literary  Property.  [Cofjrigfat^ 

Drawback. 

Drawer.    [Exchange,  Bill  o£] 

Droits  of  Admiralty. 

Duchy ;  of  Lancaster ;  of  ComiralL  [Civil 

Duelling.  [List,  p.  515.] 

Duke. 

Duty.     [Right] 

Earl. 

Earl  Marshal 

Earthenware. 

Easement 

Easter  Oftring.    [Tithes.] 

East  India  Company. 

Ecclesiastical  Cominisaoiiers  for  Englanl 

Ecclesiastical  Courts. 

Echevin. 

Eoonomistes.    [Political  Eoonoaiy.] 

Edicts,  Edieta.    [E^ty.] 

Education. 

Efiendi. 

EggTiidew 

Election. 

Election  Committees. 

Elector.    [Commons^  Home  of;   Muu- 

cipal  Corporations.!  ^ 

Elegit    [Execution.] 
Elopement    [Dower.] 
Emancipation.    [Psftat  and  CbUd.] 
Embargo. 

KmbezzleQient    [Agent] 
£jmigration. 
EmpaneL    [Panel.] 
Emperor. 
Endowment     [Dower;  Bencfioe;  XJwei, 

Charitable.1 
Enemy.    [Alien,  p.  102.] 
Enfeoffinent    [Feofllnent] 
Enfhmchiaement 
Enffroasing.    [Forestslling.] 
EnlistnieBt 
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iDtail.    [Estate;  Prim«genitiii«.] 

Invoy. 

/piscopaqr.    |l)i8hop.] 

^luditjr.    [Idberty.j 

Vjnemes. 

^nity. 

Sficheat 

ilfiquire. 

istablifihed  Chsrch  of  fiBgiaad  and  Ire- 
land. 

^tate. 

Dvidenoe. 

Exchange.  [IMvirioD  of  Bm|doymeDt ; 
Demand  and  Sapply.] 

Ixchange,  Bill  o£ 

<b[change  E^ker.    TBroker.] 

!zcheqaer  Bills.  [National  Debt ;  Un- 
fbnded  Debt] 

Ixcheqper  Chamber.  [Exchequer,  Court 
of;  Courts.] 

<xeheqaer,  Court  oL 

'Excise  Duties. 

iXoomimuiicatkni* 

IxecatioD. 

ixecator. 

SxempliflcatioD.    [Evidence.] 

Ixeter,  or  Exon  Domesday. 

Exhibition.    ^SehooL] 

<xile.     [Bamslmient.] 

Exports.    [Balance  of  Trade.] 

Extra-Parochial.    [Parish.] 

lyre.    [Coart8,p.  711.] 


"actory  (in  commerce), 
'actory  (in  mannfhetares). 
'actory  Inspectors.    [Factory  (in 
faetnres).! 

'acnltieB.    [UniTerBity.] 
'air. 

'armers^^Seneral. 
ather.    [Parent  and  Child.] 
eidty. 
'ederation. 

ee  Simple.    I  Estate.] 
|ee  Tail    [EMate.] 

ellowship. 

elo-de-se. 

elony. 

erne  Covert    [Wife.] 

'eme  Sole.    [Wife.] 

eod.    [Feadal  System.] 

eoffise.    [Feoffioient] 


Feoffinent 

Feofibr.    [Feofiment] 

Ferry. 

Fend.    [Fendal  System.] 

FendalSystem. 

Fiat    [Bankrapt] 

Fidei  Cbmmissom.    [Trost] 

Fie£    [Fendal  System.] 

Field-Marshal. 

Fieri  Facias.    [Exeention.] 

Filiation.     [Bastardy.] 

Firebote.    [Conunon,  Kights  of,  p.  578.] 

Firm.    [Partnership.] 

First  Froits. 

Fiscns.    [Allodinm:  Forfeitore.] 

Fish.    [Fisheries.] 

Fisheries. 

Five-filile  Act    [Nonconformists.] 

Flxtnres.  [Tenant  and  Landlord,  p.  800.] 

Folk-Mote.    [Mnnidpal  Corporations,  p. 

Flag.' 

Flotsam,  or  Floatsam. 

Footpath.    [Ways.] 

Foreigners,  Registration  of.    [Alien.  | 

Foreman.    [Jnry.] 

Forestalling^  Engrosnng,  &c. 

Forest  Laws. 

Forfeiture. 

Forgery. 

Foundling  Haq^itahu 

Franchise. 

Frankalmoigne. 

Frank  Pledge.    [Leet] 

Frauds,  Statute  of.    [Statute  of  Frauds.] 

Fraudulent  GooTeyance.  [Considera- 
tion.] 

Free  Bench.    [Dower.] 

Freehold.    [Estate.! 

Freedman.    [Slave.] 

Freedom.  [liberty;  Munidpal  Cor- 
porations.] 

Freeman.  [Municipal  Corporations.,  p. 
886.] 

Free  School.    [Schools,  Endowed.] 

Free  Trade.  [Agriculture;  Capital;  Com 
Trade ;  Com  Trade,  Ancient ;  Demand 
and  Supply;  Monopoly.] 

Freight    [Ships.] 

French  Eobnomistes.    [Political  Eoono- 

Friendly  Soaeties. 

Funds.    [National  Debt] 

Funeral.    [Interment! 

Fur  Trade.    [Hadsoa^i  Bay  Company.] 
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Game  Laws. 

Gaming  or  Gambling. 

Gaol  DeliTery. 

Garden  Allotments.    [Allotments.] 

Garter,  Order  of  the. 

Gavelkind. 

Gazette.    [Newspaper.] 

Gendarmerie. 

Genealogy.    [Consangninity;  Descent] 

General. 

General  Assembly  of  the  Church  of  Soot- 
land. 

Generalisnmo. 

Oens.    [Gentleman.] 

Gentleman. 

Germanic  Confederation. 

Germanic  Empire. 

Gild.    [Municipid  Corporations.] 

Glass. 

Gleaning. 

Glebe  Land.    [Benefice.] 

Glnts.    [Demand  and  Sopply.] 

Goods  and  Chattels.    [Chattels.] 

Government 

Grace,  Days  of.    [Exchange^  Bill  o£] 

Grammar  Schools.    [Schools,  Endowed.] 

Grand  Juiy.    [J  my.] 

Grand  Seijeanty. 

Gratiani  Decr^tom.    [Canon  Law.] 

Guardian. 

Guardians,  Boards  of.  [Poor  Laws  and 
Pauperism.] 

Guild.  [Municipal  Corporations.] 

Ha'bEAS  COHPUS. 

Hackney  Coach.      [Metropolitan  Stage 

Carriage.] 
Hamlet    [Parish.] 
Hanaper. 

Hand-fiisting.    [Betrothment] 
Hand-writing,  Proof  of.    [Evidence.] 
Hardware  and  Cutlery. 
Hawker.    [Pedlar.] 
Headborough.    [Coostable.1 
Health,  Public    [Towns,  Health  ot] 
Heir.    [DescentT 
Heir-looms.    [Cnattels.] 
Heirship  Moveables.    [Will,  p.  917.] 
Herald. 

Heralds'  College,  or  College  of  Arms. 
Heraldry. 

Hereditament    [Descent] 
Her^tas  Jaoens.    [Abeyance;  Tenure.] 
Here^. 
Her^UcoGombnrendOyWritde.  [Heresy.] 


Heriot 

Heritable  Property.    [Wife  ^ooUaad).} 

High  Commission  Court     [Established 

Church,  p.  849.1 
High  Constable.    TConatable.] 
High  Treason.    [Law,  Criminal.] 

H^o^pli  Wm!^[Will/p.  917.] 

Holy  Alliance. 

Homa^.   [Feudal  System,  23;  Fealty.] 

Homicide.    [Murder.] 

Hospitallers. 

Hospitals.    [Schools.] 

Hotchpot    [Administration.] 

Housebreaking  and  Burglary. 

Hudson's  Bay  Company  and    the   For 

Trade. 
Hue  and  Cry. 
Hulks.     [Transportation.] 
Hundred.    [Shire.]^ 

Hundred  Court   [Courts;  LeeC;  Shire.] 
Husband.    fWile.] 

Husting.  [MunidDal  CorporatioiHt  382.J 
Hypothecation.    [Mortgage;  Pledge.] 

Idiot.    [LnnaticJ 
Ignwtoius.    [Indictment] 
Illegitimacy.    [Bastard.] 
Impeachment    [Attainder;  Pariiament, 

p.  474.] 
Imperial  Chamber.    fAulic  Chamber.] 
Imports  and  Exports.  XBalanoe  of  Trade; 

Ilemand  and  Supply.] 
Impressment    [Smps.] 
Impropriate  Bectoi^.    {Benefice,  p.  341.] 


[Benefice.] 
[Benefice,  p.  342.] 


Impropriation. 

Impropriator. 

Indosure. 

Income  Tax. 

Incumbent 

Indenture. 

India  Law 

Indictment 

Indorsee,  Indorsement,   Indoraer.  [Ex 

change.  Bill  of.] 
Induction.    [Benefice  p.  340.] 
Infiuny. 
In&nt    [Age.J 
In&ntHeir.    [Descent] 
Infanticide. 

Infknt  Schools.    [Schools.] 
In&nt  Witnesses.    [Age.] 
Infimtry. 
Information. 
Informer. 
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nheritance.    [Descent] 

ujancdon. 

Djnnctioxi,  Scotland.    [Interdict] 

nos  of  Court  and  of  Cnancery. 

nqaest    [Coroner.l 

nfianity.  Legal.    [Lunacy.] 

nsolvent 

nstance  Coort    [Admiralty,  Courts  of.] 

nstitation.    [Benefice,  p.  340.] 

nsnrance,  Fire. 

Qsarance,  Life.    [Life  Insnranoe.] 

nsnrance,  Marine.    [Ships.] 

nterdict 

nterdictom. 

nterest    [Usury.] 

nterment 

nternational  Law. 

ntestacy.    [Administration.] 

nyention.   TPatent] 

nventory.    [Executor.] 

nyestiturei    [Feudal  SysteoL] 

ron. 

rAOOBINB. 

^etsam.    [Flotsam.] 

Tews. 

foint-Stock  Company. 

^oint  Tenancy.     [Estate.] 

Journals  of  the  Lords  «t»<i  Commons. 

[Parliament] 
fudex,  Judicium. 
Tudge. 

^udiciaiT.    [Courts.] 
;nlia  et  Papia  Poppaea,  Lex.  [Bachelor.] 
urisconsniti,  Junsprudentes.     [Judex; 

Jurisprudence ;  Boman  Law.] 
urisdiction. 
urispmdence. 
urjr. 

ustice  Clerk  of  Scotland, 
usticesy  Lords.    [Lords  Justices.] 
ustices  of  the  Peace, 
usticiar  of  Scotland, 
usticiary,  Chief. 

ustifiable  Homicide.    [Murder.] 
ustinian's  Legislation. 

[eepeb,  Lord.    [Chancellor.] 

[idnapmng.    [Law,  CriminaLj 

Lin.    [Descent;  Consanguinity.] 

^g- 

[ingdom.    [King.] 

ong's  Bench,  Court  of.    [Courts.] 

Ling's  Letter.    [Brief.] 

oiight,  Knighthood.^ 


Knight  of  Shire. 

Knighf  s  Fee. 

Knight's  Service,  Tenure  by. 

Labour.    [Price ;  Wages.} 

Lading,  Bill  of.    [BUI  of  Lading.] 

Laity. 

Lancaster,  County  Palatine  of.  [Palatine 
CountiesJ 

Lancaster,  Duchy  of.  [Civil  List,  p.  516.] 

Land. 

Landing-Waiter. 

Land  TtJL    [TaxationJ 

Land  Tax,  Roman.    [Taxation.1 

Lapse.  [Advowson;  Benefice ;  Legacy  ; 
Will,  p.  913.] 

Law. 

Law,  CriminaL 

Law  Merchant    [Lex  Mercatoria.] 

Law  Society,  Incorporated.    [Attorney.] 

Lazaretto.    ^Quarantine.] 

League,  Anti-Com-Law. 

Lease. 

Leet. 

Legacy.    [Legitum.] 

Legate. 

Legatee.    [Legacy.] 

L^islation. 

L^timacy.    [Bastardil 

Legitimation.    [Bastara.] 

Letter  or  Power  of  Attorney. 

Letters  of  Credence.    [Ambassador.] 

Letter  of  Credit    [Credit,  Letter  oQ 

Letter  of  Marque.    [Privateer.] 

Letters  Patent 

Letters,  Threatening.    [Law,  Criminal.] 

Levant  Company.  [Join^Stock  Com- 
pany.] 

Levin  Ficias.    [Benefice,  p.  347.] 

Lex.    [Law.] 

Lex  Julia  et  Papia.    [Roman  Law.] 

Lex  Mercatoria,  or  Law  Merchant 

I^bel. 

libert&us.    [Slave,  &c.] 

Libertos.    [Slave,  &c.,  p.  715.]     .' 

Liberty  (political). 

liber^  (grant  A-om  the  crown). 

Licence  Ibr  Teaching.  [Constitutions  and 
Canons  Ecclesiastical;  Schools,  En- 
dowed.] 

Licensing.    [Press,  Censorship  of.] 

Licentiate  in  Medicine* 

Lien. 

Lieutenant 

Lieutenant<]reiienl.    [General.] 
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Lientenant,  Lord  and  Deputy.  [Lord 
Lieatenant.] 

Life  Estate.    [Estate.] 

Life  Insaranoe,  or  Reyenion. 

Ligan.    [Flotsam.] 

Lighthouse.    [Trinity  House.] 

Limitatious  of  Acts  and  Suits.  [Statatea 
of  Limitation.] 

Lineal  Descent    [Descent] 

linen. 

List,  CiyiL    [Ciyil  List] 

Liyery  of  Seisin.    [Feoffinent] 

Local  Taxation.    [Taxes.] 

Iiodgings.    [Tenant  and  Landlord,  801 .  ] 

London,  Corporation  of.     [Alderman.] 

Lord  AdTOcate.    [Advocate,  Lonl.] 

Lord  High  Admiral.    [Admiral.] 

Lord  High  Commissioner.  [General  As- 
sembly of  the  Chnrdi  of  Scotland.] 

Lord  Keeper.    [Oianoellor.] 

Lord  Lieatenant 

Lords,  House  o£ 

Lords  Justices. 

Lords  of  Parliament  [Lords,  House  o£] 

Lordship.    [Leet.] 

Lotteries. 

Lunacy. 

Lunatic  Alliums;  Commissioners  in 
Lunacy;  Statistics;  Construction  and 
Mana^ment  of  Asylums. 

Lyon  Kmg-at-Arms.    [Herald.] 

MACHnnsRT. 

Madhouse.    [Lnnatic  Asylums.] 

Magistrate. 

Ma^Charta. 

Maim,  or  Mayhem. 

Maintenance. 

Maintenance^  Sepante.    [Alimony  ;  Di- 

Torce;  Wife.] 
Mijor. 

Major^reneral.    [General.] 
Malicious  Ix^^"^  ^  Property. 
MancMum,  Mancipdtio. 
Mandunus. 

Mandat^us.    [Agent] 
Manor. 

Mansioa.    [Manor.] 
Manslaughter.  [  Law,  Criminal ;  Murder.] 
Manumission.     [Slave,  &c.] 
Mar^schal.    [Field-Marshal.] 
Marine  Insurance.    [Ships.] 
Marines. 
Maritime  Law.      [Admiralty  Courts; 

Ships ;  International  Law.] 


Market 

Marque,  Letters  ofl    [Privateer.] 

Marquis. 

Marriage. 

Marriage,  in  Scotland. 

Marriage,  Roman. 

Marshal. 

Marshalsea. 

Martial  Law. 

Master  and  Servant    [Servant] 

Master  of  the  Rolls.    [ChaDcery.] 

Masters  Extraordinary.    [Cbajao«T.] 

Masters  in  Chancery.    [Qianoer^^.j 

Matrons,  Jury  o£  [Law,  Criminal,  p.  St28.] 

Mayor.    [Municipal  CorporatMos.] 

M^etas  Linguae.    [Alien ;  Jory.j 

Memory,  Le^.    [Pteseriptioii.] 

Mendicity.    [Panperism.] 

Merchant  Seamen.    [Shipa.] 

Mesne  Process,    flnwlvent] 

Messenger,   ^ankrupt] 

Messengers,  fon^s. 

Metropolis.    [CMony.] 

Metropolitan.    [Bishop,  p.  378.] 

Midshipmen. 

Milan  Decree.    [Blockade.] 

Military  Force. 

Military  Punishments.  [Matinj  Aet ;  Sol- 
dier.] 

Military  Schools.    [Soldier.] 

Military  Tenures.    [Feudal  Syatem.] 

MiUtia. 

Mines. 

Minister.    [Benefice.] 

Minor,  Minority. 

Mint. 

Mischief  Malicious.  [Bfalieioii8liqvfics.l 

Misdemeanour.  [Law,  Criraiaal,  p.  181.] 

MisprisiOT  of  Treason.  [Law,  Cnmiaal, 
p.  181,  note.] 

Modus.    [Titiies.] 

Monachism,   MonastericB.    [Monk.] 

Monarchy.    [See  p.  362.] 

Money. 

Monarchy. 

Monk,  Monachiam,  MotiMtefy. 

Monopoly. 

Mont  de  PS^. 

Mooting.    [Barrialer.] 

Mortpage. 

Mortification.    [Biortmain,  p.  379.] 

Mortmain. 

Municipal  Corpontioiis. 

Murder. 

Mutiny  Aet 
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<f ATioNAL  AssBMBLT.   [States^Seiienl.] 

National  Debt 

Nations,  Law  ofl  [International  Law  ; 
Law,  p.  175.] 

*)ataral  Children,  [Bastard,  p.  828.] 

<fataralizat]on. 

«fatare,  Law  of.    [Law,  p.  175.] 

«fayigation  LawB.    [Ships.] 

<fayy,  British. 

<fe  Exeat  Regno. 

*f  eatral.  Neutral  VeBsela.    [Blockade.] 

«featrality.  [Intenationai  Law;  Block- 
ade.] 

few  Roles.    [Role.] 

Newspapers. 

Next  of  Kin.  [Consangmnity ;  Adiid- 
nistratioD.] 

Nisi  Prios. 

Nobility,  Noble. 

domination.    [Advowson;  Benefice.] 

Nonoonformistk 

Non  Compos  Mentis.    [Lunacy.] 

Non  Residence.    [Benefice,  p.  348.] 

Norroy.    [HerakC] 

Notary. 

Note  and  Bill.    [Money,  p.  358.] 

Notes,  Bank.    [Bank;  Money,  p.  358.] 

NovelhB.    [Jostinian's  Legislation.] 

Noisance,  or  Nnsance. 

Nnllification.     [United   States,    Consti- 

tntionot] 

fullity  of  Marriage.    [Marriage,  p.  326.] 

fan.    [Monk,  p.  365.J 

Tancio. 

runcupative  Will.    [WilL] 

lATR. 

ctroi.    [Farmers-General.] 
ifferings.    rnthes.] 
office  Fonnd. 

'ffioere  of  the  Army  and  Navy.  [Com- 
mission ;  Aide-de<»mp ;  Adjutant;  Ad- 
miral ;  Captain  :  Colonel ;  Cornet ; 
Ensign ;  General ;  &e.] 
fficial.  [Archdeacon,  p.  180.] 
li^archy.  rDemocracy:  Government] 
ption^  Ardu>iBhop'B.  [Bishop,  p.  379.J 
rder  in  Council. 

rders  of  Knighthood*    [Knighthood.] 
rdinary. 

riginal  Contract,  or  Compact    [Social 
Contract] 

stradsm.    [Banishment,  p.  252.] 
atlawry. 
^erseer. 


Ownership.    [Property.] 
Oyer  and  Terminer. 

Pabceners  amx>  Coparcemsbs.  [De- 
scent] 

Palace  Court    [Courts ;  Marshalsea.] 

Palatine  Counties. 

Pandects.    [Justinian's  Legislation.] 

Panel. 

Papist  [Law,  Criminal,  p.  217,  &c. ; 
Parent;  Recusants] 

Par  of  Exchange.  [Exchange^  Bill  of, 
p.  867.] 

Pardon. 

Parent  and  Child. 

Parish. 

Parish  Clerk. 

Park. 

Parks,  Public.    [Towns,  Health  o£] 

Parliiunent,  ImperiaL 

Parliament  of  Ireland. 

Parochial  Registers.  [Be^tration  of 
Births,  Deaths,  and  Mamages.] 

Parol. 

Parson.    PBenefice,  p.  341.] 

Partnership. 

Party  Wails.  [Building,  Acts  for  Re- 
gulating.] 

Passengers'  Act    [Emigration,  p.  831.] 

Passport 

Pasture.  [Common  Rights  of;  Inclosure.] 

Patent 

Patent,  Letters.  [Letters  Patent;  Writ  ] 

Paternity.    [Bastard.] 

Patria  Potestas.    [Parent  and  Child.] 

Patriarch.     [Bishop,  p.  377.] 

Patricians  and  Plebeians.  [Agrarian 
Laws;  Nobility.] 

Patterns.    [Copyright,  p.  645.] 

Patron,  f Advowson;  Benefice;  Client; 
PaiTsh.] 

Pauperism.  [Poor  Laws  and  Fanper- 
ism.] 

Pawn.    [Pledge.] 

Pawnbrokers. 

Peculiars,  Court  of.  [Ecdedastical 
Courts,  p.  803.] 

Pedlar. 

Peers  of  the  Redm. 

Peine  Forte  et  Dure. 

Penal  Settlement.    [Transportstion.] 

Penance. 

Penitentiaries.    [Transportation.] 

Pension. 

Peijury, 
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Perpetaal  Curate.    [Benefioe,  p.  343.] 

Perpetaation  of  Testimony. 

Perpetuities.    [Will,  p.  909.] 

Personalty,  Personal  Property  .[Chattels.] 

Petition  of  Right 

Petit  Seijean^.    [Serjeant] 

Petition.    [Commons,  House  of,  p.  582.] 

Pew. 

Physician. 

Physidans,  Royal  College  ot 

Piepowder  Court    [Market] 

Pillory. 

Pilot    [Ships;  Trinity  House.] 

PioosUses.    [Uses,  Charitable.] 

Pipe-Office. 

Piracy,  Pirate. 

Pirate.    [Piracy.] 

Piz,  Trial  of  the.    [Mint] 

Plague.    [Quarantine.] 

Plaint    [Writ] 

Plavs,  Players.    [Theatre.] 

Plebeians.    [Agrarian  Laws;  Nobility.] 

Pledge. 

Pled^  (Roman). 

PlempotentiarT.    [Ambassador.] 

PloQ^bote.    TCommon,  lUghts  o£] 

Pluralities,    ^ienefice,  p.  351 .] 

Poaching.    [Game  Laws.] 

Police. 

Policy  and  Polity. 

Policy.    [Insurance.] 

Political  Economy. 


Poor.    [Poor  Laws  and  PauperisoL] 

Poor  Laws  and  Pauperism. 

Poor^  Rate.  [Poor  Laws  and  Pau- 
perism.] 

Pope,  Popery.    [Catholic  Church.] 

Population.    [Census.] 

Population. 

Portreeve.    [Municipal  Corporations.] 

Positive  Law.    [Law,  p.  361.] 

Posse  Comit^tus. 

Possession. 

PostHorses.  [Farmers-General.] 

Post  Office. 

Poundage.    [Subsidy.] 

Power  of  Attorney.  [Letter  of  Attorney.] 

Praemunire.  [Liaw,  Criminal,  p.  188; 
Benefice,  p.  339.] 

Praetor,  Praetorian  Edict    [Equity.]   . 

Prebend. 

Prebendary.    [Prebend;  Benefice.] 

Precedence. 

Preoeptory.    [Commandeiy.] 


Precious  Metals.    [Money.] 

Prelate. 

Premium,  in  Life  Insurance.     [Life  In- 
surance.] 

Prerogative. 

Prerogative   Court       [Ecdeaastical 
Courts.] 

Presbytery.    [General  Assembly  of  the 
Church  of  Scotland.] 

Prescription. 

Prescription  (Scotland). 

Presentation.    fAdvowaon;  Benefice.] 

Presentment    ^Jury;  Police.] 

Press,  Censorship  of;  Licenang. 

Presumption. 

Presumptive  Heir.    [Descent] 

Preventive  Service.    [Smogg^g.] 

Price. 

Primogeniture. 

Prince. 

Principal  and  Agent    [Agent] 

Prior,  Priory. 

Prisons.    [Transportation.] 

Prisons,  Inspectors  of.    [TransportatioD.] 

Private  Act.    [Parliament] 

Privateer. 

Privilege. 

Privity  of  Estate.    [Release.] 

Privy  Council. 

Prize. 

Prize  Money. 

Prize  Court    [Admiralty  Courts.] 

Probate  and  Legacy  Duties. 

Process  VerbaL 

Proclamation. 

Proctor. 

Procurator  Fiscal.     [Advocate,  Lord.] 

Profit 

Prohibition. 

Prolocutor.    [Convocatioii.] 

Promissorv  Note.    [Exchange,  Kll  of; 
Money.] 

Property. 

Property  Tax.    [Tax.] 

Prorogation.    [Parliament] 

Prostitution. 

Protection.]    Agricultore;  Lease;  Tax, 
Taxation.] 

Protest    [Parliament :  Lords,  House  of ; 
Peers  of  the  RealnLl 

Protest    [Exchange,  Bill  ot] 

Protest.    [Parliament]  

Protestant  [p.  802.] 

Provmcial  Courts.  rEcclesiastical  Cc 

Provisions.    [Benefice,  p.  339.] 
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rovosL 

tovost-Marshal. 

roxy.     [Lords,  House  of;  Parliament; 
Peers  of  the  Realm.] 
*ublic  Health.    [Towns,  Health  of.1 
'ublic  ProsecQtor.    [Advocate,  Lord.] 
^ublic^.    [Fanners-General.] 
'uffere.     [Auction.] 
^unishment 
Purchase. 
^a^ser.    [Navy.] 
hirveyanoe. 

Qualification.    [Game  Laws.] 
Quality  of  Estates.    [Property.] 
Quantity  of  Estates.    [Property.] 
Quarantine. 

}nare  Impedit.    [Benefice,  p.  338.] 
Quarter-Sessions.    [Sessions.] 
)ueeu. 

Jueen  Anne's  Bounty.  [Benefice,  p.  343.] 
^ueen  Consort.    [Queen.] 
^ueen  Dowager.    [Dowager.] 
Questmen.    [ChurchwaraensT] 
^uia  Emptdres.    [Feudal  System.] 
^ui  Tam  Actions 
iuit  Rent    [Rent] 

Juod    Damnum,  Ad.    [Market;  Mort- 
main; Way.] 
Quorum.    [Sessions.] 


iAOICALS.     [Whig.] 
iauger. 


[299.] 


inking.    [Adjudication;  Bankrupt,  p' 
lansom.     [Aids.| 
{ape.    [Law,  Cnminal.] 
Uxe. 

deader,  Readinn.    [Barrister.] 
[leal  Estate.    [Estate ;  Property.] 
[{ealm.    [Bankrupt,  p.  285.] 
[Rebellion.    [Soyereignty.] 
Receipt  [minal.J 

ieceiying  Stolen  Goods.      [Law,  Cn- 
fleciprocity  Acts.    [Ships.] 
ilecognizance. 

accord,  Ck>urtB  of.    [Courts.] 
ilecorder. 
Kecords,  Public 
iiecruiting. 

[lector,  Rectory.    [Benefice,  p.  341.] 
iecosants. 

Redemption,  Equity  o£    [Mortgage.] 
ieeve.    [Sheriff.! 

ieform  Acts,.    [Commons,  House  of,  p. 
585.] 


Refi>rmation,  Houses  of.    [Transporta- 
Reg^lia.  [tion.] 

Regent,  Regency. 
Regiment 

Raster,  Registration,  Registry. 
Registration  (Scotland). 
Registration  of  Births,  Deaths,  and  Mar- 
Registry  of  Ships.    [Ships.]        [riages. 
Regrating.    [Forestalling.] 
R^ars.    [Monk.] 
Release. 

Relief,  ReUvium. 
Religion.    [Education.] 
Remainder. 
Rent 

Rent  (Law). 
Reports. 
RepresentatiTcs.    [Commons*  House  of; 

Parliament] 
Reprieve. 
Republic 

Republication  of  a  WilL    [Will.] 
Request,  Courts  of. 
Residence.   [Benefice.] 
Resignation. 

Resignation  Bonds.    [Benefice,  p.  352.] 
Respondentia.    [Bottomry.] 
Restitution. 

ReTcnue.    [Tax,  Taxation.] 
Reversion. 

Review,  Court  of.    [Bankrupt  p.  294.1 
Right 

Right  of  Conmiion.  [Common,  Right  o£] 
Right,  Petition  of.  [Petition  of  Itight] 
Rights,  Bill  of.    [BQlofRightsJ^ 
Rights,  Dechuationof.    [BUI  ofRights.] 
Riot 

Riot  Act    [Riot] 
River. 

Road.    [Way.] 
Robes,  Master  of  the. 
Rogue  and  Vasabond.    [Vagrant] 
Rolls  Court    [ChanceryJ 
Rolls,  Master  of  the    [Ofancerr.] 
Rolls.    [Records.] 
Roman  Catholics.     [Catholic  Church  ; 

Established  Church ;  Recusants.] 
Roman  Law. 

Romney  Marsh.    [Sewers.] 
Roundheads. 
Royalty. 
Rubric. 
Rule. 

Rule  Nisi.    [Rule.] 
Rum.    [Wines  and  Spirits.] 
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Rural  Dean.    [DeanO 
BuBia  Company.     [Joint  Stock  Com- 
pany, p.  139.] 


Sailors.    [Ships.] 

Salvage.    [Ships.] 

Sanction.    [Law,  p.  175.] 

Sanctoary. 

Sappers  and  Bfiners,  BoyaL 

Sayings'  Banks. 

Scandal    [Libel ;  Slander.] 

Schools, 

Schools,  Endowed. 

Schools  of  Industry.  [Agricnltnre,p.85.] 

Schools.    [Factory  (in  mannftctiires}.] 

Scire  Facias. 

Scotch  Chnreh.    [General  Assembly  of 

the  Chnreh  of  ScotlandJ 
Scatage,  or  Escuage.    [Feudal  System, 
Search,  Bight  of.  [p.  24.] 

Searchers.    [Bills  of  Mortality.] 
Seaworthiness.    [Ships.] 
Secondary  Punishments.     [Ponislmieot ; 

Transportation.] 
Secretary. 
Secretary  of  State. 
Sedition. 

Seduction.    [Parent  and  ChUd.] 
Seignorage.    [Money,  p.  350.] 
Sei^ry.    [Tenure.] 
Seisin. 

Seisin.    [Feoffment/] 
Senitus  Consulta.    rhoman  Law.] 
Separate  System.    [Transportation.] 
Separation.    [Wife.] 
Separation  &  Mensa  et  Thoro.  [Divorce.] 
Sepoy,  or  Sipoy. 

Septennial  Act    H^rliament,  p.  453.} 
Sequestration.    rBenefiee»  p.  847.] 
Sequestration.     [Bankrupt,  Scotland*  p. 

296.] 
Seijeant,  or  Sergeant  (in  the  army). 
Serjeant,  or  Sergeant  (in  law). 
Serjeants-at-Arms. 

Sexjeanty,  Grand.    [Grand  Seijeanfy.] 
Senrant 

Service.     [Servant] 
Services.    [Fealty;  Bent;  Tennre.1 
Session,  Court  o(  Scotland.  [Justiciar  of 

Sootiand.1 
Session,  Kirk.  [General  Assembly  of  liie 

Church  of  Soothmd.] 
Sessions. 
Settlement    [Poor  Lawi.] 


J 


Sewer. 

Sherifil 

Ship  Broker.    [Broker.] 

Ships. 

Shire: 

Sign-Manoal. 

Silent  System.    [Traofportatii 

Simony.     [Benefice,  p.  351 .  ] 

Simple  Contract 

Sinecure  Benefice.    [Benefice,  p^  S41.1 

Sinking  Fund.    [Natkmal  Debt] 

Slander. 

SUve,  Slavery,  Slave  Trade. 

Small  Debts.      [Insdveney;    BeqiiaiB» 

Courts  of.] 
Smitiifield  Market    [Abattoir.] 
Smuggling. 
Soccaga 

Social  Contract,  or  Oripnal  Contrict 
Societies,  Assodations. 
Soldier. 

Solicitor.    [Attorney.] 
Soath-SeaAct    [Nadooal  Debt] 
Sovereignty. 
Speaker.    [Parliament] 
Specialty,  Specialty  Debt 
Specification.    [Patent] 
Spirits.    [Wine  and  Spirits.] 

^' 

Squadron* 
Stabbii^.    [Bfaim.] 

Staf^'^Bfilitaiy.  [oiet 

Stage  Carriage;  Hackaey  Cottcb';  Cslvi- 
Stamps,  Stamp  ActL 

Standing  Orders.    [BiU  in  FteUamcnL] 
Stannary. 
Staple. 

Star-Cfaamber. 
State*    [Sovereign^.] 
States-GeneraL 
Statistics. 
Statute. 

Statute  (ScoUa]id> 
Statute  (Ireland). 

Statute  of  Ftunds.  ftote  otl 

Statute  Merchant     [Bnn^  Actmi,  Sea- 
Statute  Staple.    [Staple.] 
Statute  of  Wills,  f  WiU  and  Testamrat/ 
Statutes  of  LimitatioD. 
Steriins. 

Stewara,  Lord  High,  of  JJnafmnJ^ 
Stock  Broker.    [Broker.] 
Stock-Jobbing.    LGamuiA  p.  59.1 
Stocks,    r  National  DeUJ 
Stoppage  m  Trdnsitn. 
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ibinfendation.    [Feudal  Srstem.] 

iibomation  of  Perjury.    [Feijory.] 

ibiKsna.  [Equity,  p.  842 ;  Writ] 

ixbsidj^ 

ncoessioD. 

dfiragan.     [Bishop.] 

oicide. 

ait. 

ait  and  Seirice.    [SaitJ 

ammaTy  ConvictioiiB.  [Law,  Criminal.] 

nmmons,  Writ  of.    [Writ] 

anday.    [Alehonse,  p.  97 ;  Baili£] 

nperannnations.    [Pension.] 

npercargo.    [Ships^] 

upers^eas. 

upply*    [Parliament] 

apremacy. 

nrety. 

•arety  of  the  Peace. 

inrgeons,  College  ofl 

larrender. 

Inrrogate. 

larviyor,  Sarviyonhip.  [Estate,  p.  858.] 

Suzerain.  [Feudal  System,  p.  22. J 

)weariDff.  [of  SooUand.] 

^ynod.  [General  Assembly  of  the  Church 

Tack. 

Tail,  Estate.  [Estate.] 

Pailzie. 

rariff. 

rax.  Taxation. 

raxes. 

Pea. 

Tellers  of  the  Exchequer. 

Tenancy.    [Tenant] 

Tenancy,  Jomt    [EistateJ 

Tenancy  in  Common.    [Estate.] 

Tenancy  in  Coparcenary.    [Estate.] 

Tenant 

Tenant  and  Landlord. 

Tenant  at  Sufferance.    [Estate.] 

Tenant  at  Will.    [Estate.] 

Tenant  for  Life.    [Estate.] 

Tenant  for  Years.    [Estate;  Lease.] 

Tenant  in  Fee  Simple.    [Estate.] 

Tenant  in  Tail.    [Estate.] 

Tenant-Right 

Tender. 

Tenement 

Tenths. 

Tenare. 

^erce.    [Wif^  (Scotland),  p.  908. 

icnn. 

Term  of  Yean. 


Terrier. 

Test  Act    [Established  Church;  Non- 

oonformity.l 
Testament    [Will.] 
Teste  of  a  Wnt    [Writ] 
Testimony.    [£yidence.J 
Theatre. 

Theft    [Law,  Criminal.^ 
Theodosian  Code.  [Constitutions,  Bomao, 

p.  621.] 
Thirty-nine   Articles.      [Established 

Church.] 
Threatening  Letters.    [Law,  Criminal, 

p.  194.] 
lumber  Trade.  [Tariff;  Tax,  Taxation.] 
Tin  Trade.    [Minea.] 
'Hthes. 

Tithing.  TShire.] 
Titles  of  Honour. 
Tobacco. 

Toleration  Acts.  [Law,  Criminal,  p.  218 ; 
Toll.  [Nonconformity.] 

Tolsey.    [ToU.]  ^ 

Tonimge.    [Subsidy.] 
Tontine. 
Torture. 
Toiy. 

Toum.    [Leet] 
Town. 

Town  Clerk.    [Municipal  Corporations, 
Towns,  Health  ot  [p.  891.] 

Township. 

Trader.   [Bankrupt] 
Translation.    [Biihop.] 
Transportation. 
Treason.    [Law,  Criminal.] 
Treasure  Trove. 

Treasurer.    [Municipal  Corporations,  p 
Treasury.  {z^VY 

Treaty. 

Trial.    [Law,  Criminal.] 
Tribiitum.    [Tax,  Taxation,  p.  792.] 
Triennial  Act.    [Parliament  p.  458.] 
Trinity  House. 
Trinoda  Nec^itas. 
Triple  Alliance. 
Truck  System,  Truck  Act 
Trust  and  Trustee. 
Turbary.    [Common,  Riffht  oC] 
Turkey  Company.    [Jomt  Slock  Com- 
Tumpike  Trusts.  [pany.l 

Tutor.  ■• 

Twelve  Tables.    [Roman  Law.] 
Tyranny.    [Tyrant] 
Tyrant 
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Udal  Tenure. 

Umpire.     [Arbitration.] 

Underwriter.   [Ships,  p.  706.] 

UnAinded  Debt. 

Unifonnitv,  Act  of.    [Benefice,  p.  840 ; 

Established  ^Church,  p.  850 ;  Nonoon- 

formists.] 
Unig^nitos  Bull.    [Bolls,  Papal.1 
Union,  Ireland,  Scotland.     [Commons, 

House  of,  pp.  584,  590;  Parliament,  p. 

455.] 
Unions.    [Poor  Laws  and  Pauperism.] 
United  States  of  North  America,  Govem- 
Uniyersities.  [ment  of. 

UniTcrsity. 

Unlawftil  Assembly.    [Riot;  Sedition.] 
Usages.    [Customs;  Prescription.] 
Usance.    [Exchange,  Bill  of] 
Use. 

Uses,  Charitable  and  Superstitions. 
Usucdpia 

Usufructus,  or  Ususfrnctos. 
Usurpation.    [Usucapia] 
Usury. 
Usos.    [Usufhictos.] 

Vagrant. 

Value.    [Political  Economy;  Price.] 

Vassal.    [Feudal  System.] 

Vendor  and  Purchaser. 

Venire  Facias. 

Ventre  Inspidendo,  Writ  de. 

Venue.  [Forests.] 

Verderer.     [Forest  Laws;   Woods  and 

Verdict.    [Jury.] 

Vested.    [Will  and  Testament,  p.  912.] 

Vested  Estate.    [Bemainder.] 

Vesting,  Vested  Interest    [Legacy.] 

Vestry.  [342.] 

Vicar,  Vicarage.     [Benefice,  pp.    341, 

Vicar  Apostolic    [Catholic  Church.] 

Vice  Chancellors.    [Chancery.] 

Victuallers,  Licensed.    [Alehouse.] 

View  of  Frankpledge.    [Leet] 

Vill.    [Town.] 

Villein,  or  Vilisin. 

Villeinage. 

Viscount 

Visitor.     [College;  Schools,  Endowed; 

Uses,  Charitable  and  Superstitious.] 
Visitation.    [Archdeacon;  Bishop.] 
Voting.  I 


Voyage.   [Bottomry;  Ships.] 

Waosr.    [Gaming.] 

Wager-Policy, 

Wager  of  Batde.    [Appeal.] 

Waces. 

wia 

Wales,  Prince  of. 

Wapentake.     [Shire.] 

War.    [Blockade;  IntematioDal  Lav] 

Ward-    [Guardian;  Tenure.^ 

Wards.  [Municipal  Corporatioxis,  p.  3St 

Wards,  Court  of. 

Wardship.    [Knighf  s  Service ;  TenuR.  > 

Warehousing  System. 

Warrant 

Warrant   of  Attorney   and    Cc^novit 

Warren.  [Copwrit. 

Waste. 

Water  and  Wateroonraes. 

Way. 

Wealth.    [Political  Economy.] 

Wealth  of  Nations.  [Political  EooooniT.] 

Weights  and  Measures. 

Weir. 

Westminster  Assembly.     [Assembly  cf 

Divines;  Established  Church.] 
Whig. 

Wife ;  Husband  and  Wife. 
Wife,  Roman.    [Marriage.] ' 
Wife  (Scothmd). 
Will  and  Testament 
Will,  Roman. 
Will  (Scotiand). 
Wines  and  Spirits. 
Witness.    [Evidence.] 
Woman. 

Woods  and  Forests. 
Wool.    [Tariff.] 
Workhouse.    [Poor  Laws.] 
Wounding.    [Maim.] 
Wreck.    [Franchise;  Shipa,  p.  764.] 
Writ. 

Writ  of  Error. 
Writ  of  Inquiry. 
Writ  of  Summons.    [Writ.] 
Writ  of  Trial. 
Writer. 
Writer  to  the  Signet 

Tsaa-Books.    I  Reports.] 

Teoman. 

Yeomaniy  Cavalry. 
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Uses.  Charitable  and  Soperstitioaa. 
Usnoipia 

UsufructnSt  or  Usosftvctos. 
Usorpatioo.    [Usucapia] 
Usury. 
Usas.    [Usafroctns.] 

VAomAirr. 

Value.    [Political  Eeonony;  Price.] 

VmhI.    [Feodal  SystcoL] 

Vendor  and  Pnrehaser. 

Venire  Facias. 

Ventre  Inspidendob  Writ  de. 

VemiSL  [Fopests.1 

Verderer.     [Forest  Laws;   Woods  and 

Verdict.    [fvLry.^ 

Vested.    [Will  and  Testament,  p.  912.] 

Vested  EftUte.    [Remainder.] 

Vesting,  Vested  Interest    [liegaey.] 

Vicar,  Vicarage.     [Benefice,  pp.    341, 

Vicar  Apostolic    [Catholic  Chnrch.] 

Vice  Chancellors.    fChancery.] 

Victnallers,  Licensed.    [Alehouse.] 

View  of  Frankpledge.    [Leet] 

Via    [Tofm.] 

Villein,  or  ViUun. 

Villeinage. 

Viaooont 

Visitor.     [College;  Schools,  Endowed; 

Uses,  Charitable  and  Snpentitions.] 
Visitation.    [Archdeacon ;  Bishop.] 
Voting. 


Voyage.  [Bottemry;  Ships.] 

Waokb.    [Qaming] 

Wager-Pobcy. 

Wager  of  Battle.    [AppenL] 

Wa«a. 

WaSf: 

Wales.  Prince  o£ 

Wapentake.     [Shire.] 

War.    [Blockade;  Intenmtiaoal  Law.; 

Ward.    fGoardian;  Tennre.] 

Wards,  ndnnidpal  CocpormtioDs,  pL  38€ 

Wards,  Court  ot 

Wsrdship.    [Knighlfs  Seirioe ;  TemiR 

Warehoiising  System. 

Warrant  ' 

Warrant  of  Attorney  and    GbgncTr:: 

Warren.  [ConvviL 

Waste.  .  ^^^ 

Water  and  Wat0«oaneB. 

Way 

Wealth.    [Political  Economy.] 

Wealth  of  Nations.  [Politicai  Ecoookt 

Weights  and  Measores. 

Weir. 

Westminster  Assembly.     [AasemUy  c 

Divines;  KstaWished  Choivfa.1 
Whiff. 

Wife ;  Husband  and  Wife. 
Wife,  Roman.    [Marriage.] 
Wife  (Scotland). 
Will  and  Testament 
Will,  Roman. 
WUl  (ScotUnd). 
Wines  and  Spirits. 
Witness.    [Eridence.] 
Woman. 

Woods  snd  Forests. 
Wool.    [Tariff.! 
Workhoose.    [Poor  Laws.] 
Wounding.    [Maim.] 
Wreck.    [Franchise;  Ships,  p.  784.1 
Writ 

Wnt  of  Error. 
Writ  of  Inquiry. 
Writ  of  Summons. 
Writ  of  Trial 
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